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Central Excises and Salt (Amendment) Act (1978) 
—S. 2 of the Act to come into force on 
1-10-1975—Gaz. of India; 8-8-1975, Pt. II- 
S. 8 (i), Ext, P. 1749. : 


Civil Defence Act (1968) — Act brought into 


force in State of Sikkim on_1-10-1975—Gaz. 
of India; 8-9-1975, Pt. ILS. 8 (ii), Ext, 
P. 2015. 

Civil Defence Rules 1968 and Civil Defence 
Regulations 1968, extended to and brought in 
force in State of Sikkim on 1-10-1975—Gaz. 


of India; 8-9-1975, Pt ILS. 8 (ii), Ext, 
P. 2016. 
Extradition Act (1962) — Act brought into 


force on 17-9-1975 in State of Sikkim—Gaz. 
of India; 17-9-1975, Pt. II-S. 3 (i), Ext, 
P. 1999, 

Taxation Laws (Amendment) Act, 1975 (41 of 
1975), S. 1 @) — Act brought into force on 
dates as follows:— 

Date 


1-10-1975 


Provisions of the Act. 


Sections 8 (i); 29 to 87 (both 
inclusive; 50; 52 to 56 (both in- 
clusive); 59; 61 (iv); 64; 68; 70 to 
74 (both inclusive); 77; 78; 81; 84 
to 87 (both inclusive); 92 in so 
far as it relates to the insertion of 
S. 18B in Wealth Tax Act, 1957; 
94; 97; 98; 100 to: 104 (both in- 
clusive); 107 to 110 (both inclu- 
sive); 112; 118; 120 to 122 (both 
inclusive); 124. 

45: 47; 57; 66; 90; 91 (v); 98. 
2; 8 (ii); 4; 6 to 18 (both inclu- 
sive); 14 in so far as it relates 
to the insertion of S. 69-C in In- 
come-tax Act, 1961; 16 to 28 (both 
inclusive); 88 to 44 (both inclu- 
sive); 46; 48; 49; 51; 58; 60; 
clauses (i) to (iii) of S. 61; 62; 68; 
65: 67; 69; '75;'76; 79; 80; 82; 83; 
88: 89; clauses (i) to (iv) of S. 91; 
92 in so far as it relates to the 
insertion of S. 18A in Wealth Tax 
Act, 1957; 95; 96; 99; 105; 106; 


1-1-1976 
1-4-1976 


1i1; 118 to 117 (both inclusive); 

119; 123 and 125. ` 

5; 14 in so far as it relates to the 

insertion of S. 69-D in the Income- 

tax Act, 1961; 15—Gaz. of India; 

§-9-1975; Pt II-S. 8 (ii), Ext, 

P. 2007. 

Employees’ State Insurance (Amendment). Act 
(1975) — Provisions of Sections 8 to 7 (both 
inclusive) and S. 9, brought into force on 
1-9-1975—Gaz. of India; 29-8-1975, Pt. H- 
S. 3 (ii), Ext, P. 1979. 

Government of Union Territories Act, 1963 (20 
of 1963) — All provisions of the Act brought 
into force in Union Territory of Arunachal 
Pradesh on 15-8-1975—Gaz. of India; 
81-7-1975, Pt. II-S. 8 (ii), Ext, P. 1766; 


Government of Union Territories (Amendment) 
Act, 1975 (29 of 1975) — Act brought into 
force on 15-8-1975—Gaz. of India; 31-7-1975; 
Pt. ILS. 8 Gi), Ext., P. 1765. 

Following Acts extended to the State of Sik- 
in : 

1. Industrial Finance Corporation Act (1948). 

9, All India Services Act (1951) (with amend- 
ment in S. 8 (1)). 

8. State Financial Corporation Act (1951). 

4, Essential Commodities Act (1955). 

5. National Co-op, Development Corpn. Act 
(1962), 

6. Agricultural 
(1968), 


1-4-1977 


Refinance Corporation Act 

7. Industrial Development Bank of India Act 
(1964)—Gaz. of India; 28-8-1975, Pt. II-S. 8 
(ii), Ext., P. 1955, 





1. Rules for Prevention of Unlawful Possession 
of Telegraph Wires. 

2. Telegraph Wires (Permission 
Purchase) Rules, 1954. 

Above rules extended and enforced on and from 
4-8-1975 in State of Sikkim—Gaz. of India; 
4-8-1975, Pt, II-S. 8 (ii), Ext., P. 1799. 
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Arjun Singh v. State Raj 217 
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Bhabhi v. Sheo Govind SC 2117 
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ministration —- See SC 2112 
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Nirmalendu v. Sm. Nilima Cal 418 
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Cal 415 
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Sohan Lal Loonkaran M/s. v. State 
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Bom 303 

Soi M. N. v. New Delhi Municipal Committee 
i Delhi 236 (FB) 
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Committee Delhi 223 
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` Subhas Kumar Singh v. Sheo Balak Singh 


Pat 307 
Sukla Sm. v. Miss Manjolyn Cal 427 
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Sunderdevi v. Manakchand Raj 211 

Suneel Keerthi v. Union of India Kant 224 

Supdt. of Taxes, Dhubri v. Assam Jute Supply 
Co. Ltd. — See SC 2065 

Supdt. of Taxes, Dhubri v. M/s. Lakshmichand 
Indrachand — See SC 2065 

Supdt. of Taxes, Dhubri, v. M/s, Onkarmal 
Nathmal Trust — See SC 2065 

Supdt, of Taxes, Tinsukia v. Thanai Tea Estate 
— See SC 2065 

Titaghar Paper Mills Ltd. v. Orissa State Elec- 
tricity Board — See SC 1967 : 


. 


Union of India v. Bararashi Lal Cal -417 
Union of India v.. T. L. Dakshinamurthy 

co? í Mad 387 
U. P. Govt. v. Sabir Hussain SC 2045 


Usman Musaliar T. K. v. Tax Recovery Officer, 
Quilon — See SC 2135 


Vasavada J. K. v. Chandrakanta acer 


2089 

Vishnu Mahadeo v. Rajen Textitle Mills (P.) 

Ltd. SC 2079 
Vishwas Balu v. Ghasiram Ramratan 

_ Bom 278 





SUBJECT INDEX 


Accounts 


Profit and Loss Account — Capital Expen- 
diture and carried forward loss of previous 
years not to be added back SC 2035 B 


Advocates Act (25 of 1961) 
“——Ss. 87, 88 — “Person aggrieved” — Inter- 





pretation — Restricted meaning — Permissibi- 
lity SC 2092 B 
——S, 88 — See also Ibid, S. 87 

SC 2092 B 


——S. 38 — “Person aggrieved” — State Bar 
Council is a person aggrieved to maintain an 
appeal under S. 38 SC 2092 A 
(Allahabad) High Court Rules. (1946) 

See under High Court Rules and Orders. 
Andhra Pradesh High Court Civil Rules of Prac- 

ce 

See under High Court Rules and Orders. 
Andhra Pradesh Gram Panchayats Act (2 of 

1964) 


See under Panchayats, 

Andhra Pradesh . Land Reforms 
Agricultural Holdings) Act (1 of 
See under Tenancy Laws. 

Andhra Pradesh Tyres and Tubes Dealer’s 
Licensing Order (1978) f 
See Essential Commodities Act (1955), S. 3 (2) 

SC 2030 


Ceiling on 
73) 


Arbitration Act (10 of 1940) 


—S,. 14 (2) — See also Ibid, Sch. I, Para 8 

Delhi 215 A 
——Ss. 14 (2) and 88 — Recovery of arbitra- 
tor’s fees — Remedies provided by Ss. 14 (2) 
and 88 are not the only remedies — Voluntary 
mode of payment is accepted mode. AIR 1956 
Punj 239, Dissented from Delhi 215 B 
— Ss. 16, 30 and 89 (1) (vi) — Order refusing 
to remit award — Order is not-appealable under 
S. 39 (1) (vi) Orissa 203 
——S. 80 — See also Ibid, S. 16 Orissa 203 
——S. 30 — Arbitrator not giving reasons for 
his conclusion — Court cannot speculate .about 


reasons Delhi 215 D 
> .-—5. 88 — See 
> (1) Ibid, S. 14 (2) Delhi 215 B 


4 (2) Ibid, Sch. I, Para 8 Delhi 215, A, C 
ss. 39 (1) Gv) — “Filing or refusing to file 
‘an arbitration agreement” — Order appointing 
4 
i 


Arbitration Act (contd.) 
arbitrator other than named arbitrator —— Order 
is appealable Punj 321 A 
——S. 89 (1) (vi) — See Ibid, S. 16 

> Orissa 203 


——Sch. I, Para. 8, S. 14 (2) and S. 88 — Fees 
of arbitrator or umpire — Mode of fixation — 
Demand of fees before award — Validity of — 


Objection of misconduct when can be raised 


Delhi 215 A 
——Sch. I, Para. 8 and S. 88 — Delhi High 
Court Rules and Orders, Vol. V, Chap. 6-I — 
Arbitrators or Umpire’s fees — Quantum indi- 
cated i Delhi 215 C 


Assam Taxation (On Goods Carried by Road or 
on Inland Waterways) Act (10 of 1961) 
——Ss. 7, 9, 11 — Non-submission of return by 
assessee under S. 7 (1)—Non-issue of notice under 
S. 7 (2), within 2 years from end of return 
eriod — Best judgment assessment under S. 9 





4) — Not permissible SC 2065 
S. 9 — See Ibid, S. 7 SC 2065 
S. 11 -— See Ibid, S. 7 SC 2065 





Bengal, Agra and Assam Civil Courts Act (12 
of 1887) 


——S. 25 (1) (As amended by Uttar Pradesh 
Civil Laws Amendment Act (1972)) — Notifica- 
tion No. 526, dated 25-10-1972 issued- by High 
Court — Expression ‘a District where there is 
no Court of Small Causes’ — Interpretation of 
All 420 

S.:25° (4) — See Provincia] Small Cause 
Courts Act (1887), S. 15 (3) All 425 B 


Bihar Co-operative Societies (Second Amend- 
ment) Ordinance (85 of 1975) 
See under Co-operative Societies, 


Bombay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947) 
See under Houses and Rents. 
Bombay Reorganisation Act (11 of 1960) 
——S. 81 (6) — Rules of promotion — Rules 
framed by Gujarat State — Applicability to ser- 
vants of Bombay State allotted to Gujarat State 
on re-organisation SC 2089 


Bombay Tenancy and Agricultural Lands Act 
(67 of 1948) 
See under Tenancy Laws. 


Calcutta High Court Civil Rules and Orders 
See under High Court Rules and Orders. 





“Calcutta Thika Tenancy Act (2 of 1949) r 


See under Tenancy Laws. 
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Central Excises and Salt Act (I of 1944) 

S. 81 — See Tenancy Laws — Andh. Pra. 
Land Reforms (Ceiling on Agricultural Holdings) 
Act (1973), S. 7 (8) Andh Pra 315 E (FB) 
S. 82 — See Tenancy Laws — Andh. Pra. 
Land Reforms (Ceiling on Agricultural Holdings) 
Act (1978), S. 7 (8) An Pra 815 E (FB) 
Civil Procedure Code (5 of 1908) 


S. 9 — See also Court-fees and Suits Valu- 
ations — Suits Valuation Act (1887), S. 304 
All 430 














S. 9 — Jurisdiction of Civil Court — Press 
Note issued by Government abolishing Gaontia 
system and converting Bhogra lands — Order of 
Collector under the authority of Press Note — 
Remedy of aggrieved party Orissa 219 C (FB) 
S. 9 — Jurisdiction of Civil Court — Ex- 
clusion — Principles — In case jurisdiction is 
excluded if it can interfere with orders of 
statutory tribunals. 1973 (1) CWR 203, Overrul- 
ed. Observation to the contrary in (1970) 36 
CLT 519, Dissented from Orissa 219 D (¥B) 

——Ss. 10, 151 — Case where S. 10 is not ap- 


plicable — Power of court to stay suit under 
S. 151 — When can be invoked All 418 


S. 10 — Expression “matter in issue’? — 
Whether matter in issue is directly and substan- 
tially same in both suits —- Test indicated 

è Cal 411 A 
—S. 10 — Illustration —- Matter in issue in 











two suits held not same Cal 411 B 
——S. 11 — Constructive Res Judiéata — 
“Right to sue” Mad 845 F 


——S.-84 — Interest prior to suit — Interest 
is payable either under contract or mercantile 
usage or provision of law Pat 312 C 
——S. 87 — See also Ibid, O. 21, R. 29 

Pat 807 D 
mS. 37 — Subject-matter of decree transfer- 
red to jurisdiction of another court — That 
court can entertain application for follow-up 
action with reference to decree Delhi 210 A 


—S, 80 — See Pondicherry (Extension of 
Laws) Act (1968), S. 8 (1) Mad 845 G 
. 100 _ See 
(1) Transfer of Property Act (1882), S. 53-A 
Cal 445 C 
(2) Succession Act (1925), S. 255 Mad 342 B 
S. 144 — Ex parte decree for eviction — 
Decree-holder receiving possession of suit pro- 
perty from judgment-debtor — Decree reversed 
in appeal —- Judgment-debtor held entitled for. 
restitution, even if property was sold by judg- 
ment-debtor in the meanwhile. A. A. O. No. 16 
of 1971, D/- 24-8-1972 (Andh. Pra.), Reversed 
Andh Pra 310 


——S. 145 (c) — Liability of surety — Extent 
of SC -2051 B 
—S. 150 — Transfer of business — Surety 
bond executed in favour of Distriet Judge, suc- 
cessors and assigns in respect of pending suit — 
Suit transferred to Subordinate Judge — Latter 
can enforce bond SC 2051 A 
S. 151 — See also Ibid, S. 10 All 413 
S. 151 — Inherent power — Court-fee paid 
on appeal filed on mistaken pa cag of grant 
of leave to appeal — If and when power avail- 
able to direct refund Orissa 211 


"0.1, R.3 — Defendant deriving title 
from auction purchaser in liquidation nroceed- 

















Civil P. C. (contd.) 
ings of Company — Plaintiff suing for declaras 
tion that the -auction proceedings and the subse- 
quent conveyance by auction purchaser were 
void in law — Liquidator is necessary party 
2079 B 
. 2, R. 8 — Court-fees Act (1870), S. 7 
(xi) (cc) — West Bengal Court-fees Act (10 of 
1970), S. 7 (iv) (a) — West Bengal Premises 
Tenancy Act (12 of 1956), S. 20 — Suit by A 
to evict B from premises on basis that B was 
tenant filed in Calcutta High Court — Subse- 
quently C impleaded as trespasser and posses- 
sion claimed against him also — Joining of 
several causes of action on same set of facts 
held was permissible — Value of suit for High 
Court’s jurisdiction would be value of aggregate 
subject-matter of suit — High Court held had 
jurisdiction under S. 20, W. B. Premises Ten- 
ancy Act Cal -427 
O. 8, R. 4 — Pleader has no authority te 
revoke the appointment of an Arbitrator (made 
by-his party) without instructions from him and 
to appoint a new Arbitrator in substitution 
Punj 821 O 
O. 6, R. 17 — Amendment of plaint — 
Discretion of Court —- Substantial justice 
Cal 404 
O. 20, R. 14 — Suit for possession by pre- 
emption — Direction of trial Court to deposit 
decretal amount by particular date — Exten- 
sion of time by Lower Anpelate Court — Vali- 
dity — S. A. No. 1469 of 1969, D/- 2-5-1978 
(Punj & Har), Reversed SC 1957 
——O. 21, R. 29 — Grant of stay — Rule not 
mandatory — Court not obliged to grant stay 
where requirements of the rule are fulfilled — 











Word ‘may’ in the rule cannot be read as 
‘shall’ Pat 207 A 
—oO. 21. R. 29 and ©. 39, R. I — ‘Stay 


order’ and Injunction — Distinction -—— Consi- 
deration of convenience not extraneous to ques- 
tion of stay Pat 307 B 
O. 21, R. 29 — Rule applies to restitution 
proceedings under S. 144 as well Pat 307 C 
O. 21, R. 29; S. 37 — Decree sought to 
be stayed — Need not necessarily be that of 
trial Court Pat 307 D 
O. 21, R. 91 — See Contract Act (1872), 
S. 70 Ker 185 (FB) 
—O. 21, R. 98 — See Contract Act (1872), 
S. 70 Ker 185 (FB) 
O. 21, R. 97 — Resistance or obstruction 
to delivery of possession of property by third 
party — Whether judgment-debtor should be 
joined as a party to application by decree-holder 
depends on allegations made against him — At 
any rate third party obstructor cannot make a 
grievance about non-joinder of judgment-debtor 
Cal 483 A 
O. 21, R. 100 — “Decree for possession of 
such property” — Meaning All 424 
O. 28, R. 3 — Applicable to eviction suits 
governed by special statutes — Decree on basis 
of compromise —- Duty of Court — See also 
Houses and Rents — M. P. Accommodation 
Control Act (1961), S. 12 (1) SC 2130 
——O. 23, R. 3 — Recording compromise — 
Is a judicial and not a ministerial act 
Andh Pra 308 A 
——O. 26, R. 9 — See Ibid, O. 41, R. 23 
- All 406 
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Civil P. C, (contd.) 

O. 32, R. 8 (6) — Guardian-ad-litem ap- 
pointed to defend, minors — Suit a 
Appeal by minors represented by father — Dis- 





missal ‘of appeal — Second appeal by one of 
minors after attaining majority not maintainable 

Raj 213 
——O. 34, R. 7 — See Delhi High Court Act 
(1966), S. 16 : Delhi 210 B 
——O. 84, R. 8 — See Delhi High Court Act 
(1966), S. 16 Delhi 210 B 


m——0. 39, R. 1 — See Ibid, O. 21, R. 29 

Pat 307 B 
O. 40, R. 8 — Receiver executing surety 
bond whereby he rendered himself retrospective- 
ly liable for any loss caused by his default to 
mortgaged property from date of his taking 
possession — Property damaged by fire prior to 
execution of bond due to receiver’s default — 
Receiver is liable : SC 2051 C 
O. 41, Rr. 23, 27, O. 26, Rule 9 — Suit 
for possession — Lower appellate court finding 
that clear demarcation of land was necessary for 
iving a finding on question of title — Proce- 
ure All 406 


——O. 41, R. 27 — See Ibid, O. 41, R. 23 
All 406 


——0O. 41, R. 31 — Non-compliance with -the 
Rule by lower appellate Court — Effect — 
Procedure of High Court Bom 278 


Constitution. of India 


——-Art, 12 — See Ibid, Art. 358 Pat 295 D 
——Art. 14 — See also 

(1) Ibid, Art. 81-A (1), Proviso 2 

Andh Pra 315 H (FB) 

(2) Ibid, Art. 868 Andh Pra 315 B (FB) 

(8) Contempt of Courts Act (1971), S. 15 (1) 

(b) Kant 224 A 

(4) Co-operative Societies — Bihar Co-opera- 

tive. Societies (Second Amendment) 

Ordinance (1975) Pat 295 E 

(5) M. P. Nirashriton Ki Sahayata Adhiniyam 

1970. Madh Pra 223 B 

(6) Punjab Betterment Charges and Acreage 

Rates Act (1953), S. 5-A Punj 348 A 

(7) Tenancy Laws — A. P. Land Reforms 

(Ceiling on Agricultural Holdings) Act 

(1973), Pre. Andh Pra 315 K (FB) 


Art, 14 — Nagpur Improvement Trust Act 
(86 of 1986), S. 68 — Application for abandon- 
ment of writ petitioners’ land — Allegation that 
some land belonging to A was abandoned by 
the Trust was found to be incorrect — Rejec- 
tion of petitioners’ application could not be said 
to be discriminatory - Bom 281 B 
——<-Art, 14 — Classification of objects or things 
— Notification under Cl. 20 of Cotton Textiles 
(Control) Order — Not violative of Art. 14 

; Kant 215 C 
———Arts. 14, 15 and 16 — Scope — Articles 
form part of same Constitutional Code of 
guarantee and supplement each other 

Raj 217 A 

——Art. 15 — See Ibid, Art. 14 Raj’ 217 A 
——-Art. 16 — See 











(1) Ibid, Art, 14 Raj 217 A 

(2). Ibid, Art. 359 (1) Raj 217 B 
——Art, 19 — See also - 

(1) Ibid, Art. 31 Bom 281 A 

(2) Ibid, Art. 358 Pat 295 D 


- (3) Ibid, Art. 368 Andh Pra 315 B (FB) 


decreed —- 


Constitution of India (contd.) 
(4) Tenancy Laws —-A.P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1978), Pre: Andh Pra 315 K (FB) 
Art. 19 and Art. 858 — Essential Commo- 
dities Act (1955), S. 8 — Punjab Wheat (Res- 
triction on Stock by Producers) Order 1974, 
Cl 8 — S. 8 does not authorise promulgation of 
orders violative of Art. 19 — Punjab Order 
issued under S. 8 can still be assailed as being 
violative of Art. 19 Punj 324 E 
Art. 19 (1) © — See also M. P. Nirashri- 
tion Ki Sahayata Adhiniyam (1970) 
Madh Pra 223 A 
Art. 19 (i) Œ and (g) — Punjab Wheat 
(Restriction on Stock by Producers) Order 1974, 
Cls. 8 to 6 — Validity of — Punjab Order 
being violative of Art. 19 (i) (f) and (g) and 
S. 8 is voi Punj 82 
Art. 19 (1) (g) and (6) — Notification issued 
under cl. 20 of the Cotton ‘Textiles (Control) 
Order — Prohibition imposed on owners of 
powerlooms from manufacturing coloured sarees 
— Prohibition protected by Art. 19 (6) 
Kant 215 D 
Art. 81 — See also Tenancy Laws — A. P. 
Land Reforms (Ceiling on Agricultural Holdings) 
Act (1973), Pre. Andh Pra 815 K (FB) 
——Arts. 81, 19, 226- — Nagpur Improvement 
Trust Act (86 of 1936), Ss. 27, 31, 39, 41. 45, 
59 — Eastern Industrial Area Street Scheme — 
Acquisition of land for — Constitutional validity 
— Writ petition against sanction of State Gov- 
ernment — Maintainability Bom 281 A 
‘——Art. 81 (2) — See Ibid, Art. 31-A (1), Pro- 
viso 2 s Andh Pra 315 H (FB) 
——Art. 31-A — See 
(1) Ibid, Art. 368 Andh, Pra 315 B (FB) 
(2) Tenancy Laws — Andhra Pradesh Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Act (1978), Pre. 
Andh Pra 315 A (FB) 
—Art. 31-A (1), Proviso 2 — See also 
(1) Tenancy Laws — Andh. Pra. Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act (1978), S. 3 (£) 
Andh Pra 815 F (FB) 
(2) Tenancy Laws — Andh. Pra. Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act (1978), S. 7 (1) 
Andh Pra 815 G (FB) 
——Arts. 31-A (1) Provisos 2 and 14 — Scope 
— Provisions whether confer rights or are mere- 
ly constitutional prohibition or injunction impos- 
ed against legislature Andh Pra 315 H (FB) 
. 81-B — See 
(1) Tenancy Laws — A. P. 
(Ceiling on Agricultural Holdings) Act 
(1978), Pre. Andh Pra 315 K (FB) 
(2) Tenancy Laws — Andh. Pra, Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act (1978), S. 7 (1) 
Andh Pra 315 G (FB) 
——Art. 31-C — See. 
(D Ibid, Art. 368 Andh Pra 315 B (FB) 
(2) Tenancy Laws — Andh. Pra. Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act (1973), Pre. Andh Pra 315 I (FB) 
——Art. 32 — See also Public Safety — Main- 
tenance of Internal Security Act (1971), 8. 3 
7 SC 2056 
Arts. 32 and -226 —- Domestice enquiry +- . 
Cross-examination of witnesses SC 2125 A 


« &Z 


























Land Reforms 
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Constitution of India (contd.) 


~——Art, 89 -—- See 
(1) Ibid, Art. 368 Andh Pra 815 B_ (FB) 
(2) Tenancy Laws — dh, Pra. Land Re- 
forms (Ceiling on Agricultural Holdings) 

Act (1978), Pre Andh Pra 315/1 (FB) 
——Arts, 188 & 226 — High Court in its writ 
jurisdiction setting aside order of Government 
refusing to make reference of industrial dispute 
and directing it to reconsider matter — High 
Courťs order quashed in appeal under Art. 183 








— Effect SC 2057 E 
-—Art, 188 —« New plea SC 2112 A 
Art, 188 (1) — See Constitution irtieth. 
Amendment) Act (1972), S. 8 411 B 





-—Art, 183 (1) (a) — New plea — Point not 
raised before High Court — Point involving 
investigation into question of fact — Point can- 
not be raised in appeal before Supreme Court 

SC 2087 A 

Art, 186 —- Appreciation of evidence — 
Evidence re-appreciated only in exceptional 
cases where there is grave and serious miscar- 
riage of justice SC 1960 A 





~-——Art, 186 — Murder case — Appeal against 
acquittal — Interference by Supreme Court — 
Practice SC 2001 


~— Art, 186 -— Appeal against award of In- 
dustrial Tribunal — New point raised by respon- 
dent in support of award —- Admissibility 
SC 2035 D 
——Art, 141 — Law declared by Supreme 
Court --» Binding nature — Decision in AIR 
1978 SC 1461 cannot be said to be not binding 
on the High. Court on ground that the ratio de- 
cidendi in that decision is not discernible 
Andh Pra 815 N (FB) 
--—Art, 162 — Executive instruction — Bhogra 
Tenures in ex-State of Sonepur in Orissa — 
Abolition of Tenures by executive imstruction in 
the form of Press Note — Validity 
Orissa 219 A (FB) 
~-—Art, 162 —— Executive instructions — Fress 
Note issued by Government relating» to aboli- 
tion of Bhogra tenancies-and abolition of Gaon- 
tia system —- Instructions issued by Orissa 
Board of Revenue — Procedure to be followed 
by authorities Orissa 219 B (FB) 


“Art, 174 — See Ibid, Art. 218 Pat 295 B 
——Art, 218 — See also Ibid, Art. 858 
Pat 295 D 


-Arts, 218 and 174 — Bihar Co-operative 
Societies (Second Amendment) Ordinance (85 of 
1975) —- Ordinance making power of Governor 
—~ Whether Court has power to declare Ordin- 
ance ultra vires on ground that State is ruled 
by successive ordinances Pat 295 B 
—-—-Art, 218 — Circumstances for promulgat- 
ing an Ordinance — Question whether circum- 








stances existed, if justiciable Pat 295 C 
~—Art, 226 — See also 
(1) Ibid, Art. 31 Bom 281 A 
(2) Ibid, Art. 32 “SC 2125 A 
(8) Ibid, Art. 138 SC 2057 E 


(4) Civil P. C. (1908), S. 9 
Orissa 219 C (FB) 
(5) Land Acquisition Act (1894), S. 18 


SC 2054 
(6) U. P. Industrial Disputes Act (28 of 
1947), S. 4-K SC 2057 C 


. (T) Municipalities — U. P. Municipalities Act 
(1916), S. 48-B ; SC 2140 


- be speaking order 


Constitution of India (contd,) 

Art, 226 — Administrative order if should 
SC 2057 A 
——Art. 226 — Prohibition — Issue of condi- 
tions essential — Existence of alternate remedy 
— Total absence of jurisdiction in the autho- 
rity ought to be shown — Citing wrong provi- 
sions of law not sufficient if power exists other- 
wise SC 2185 B 
Art, 226 — Authority under cl. 20 of the 








Cotton Textiles (Control) Order prohibiting 
owners of powerlooms from manufacturing 
coloured sarees — Absence of any other 


material — High Court would not interfere in 
exercise of its power under Art. 226 

Kant 215 B 

-—Art. 226 — No writ lies against an order 

passed in exercise of consensual jurisdiction — 

AIR 1978 Ker 216, Reversed Ker 189 


Art. 226 — Petition challenging acquisition 
— Petitioner’s interest in the property ceasing! 
on the date of hearing — Delay in filing peti- 
tion — Right to challenge being barred by res 
judicata —- Petition rejected Mad 845 E 
Art, 226 — “Person aggrieved” — Auction 
sale of forest produce — Condition of sale that 
contractor gets no right until ratification order 
was communicated by Government — Writ 
petition by contractor to enforce right as 
highest bidder before such communication — 
Not maintainable Orissa 202 (FB) 


Art, 226 —- Mandamus — Issuance of — 

















Principles Punj 343 B 

Art. 227 —— See Civil P, C, (1908), O. 41, 

81 Bom 278 

——Art. 289 — See Land Acquisition Act 

{1894), S. 8 (ee) Mad 845 D 
——Art, 245 — See also 

(1) Panchayats —  Andh. Pra, Gram Pan- 

chayats Act (1964), S. 2 (15) 
SC 2087 B 
(2) Tenancy Laws — A. P. Land Reforms 


(Ceiling on Agricultural Holdings) Act 
(1978), S. 10, Expln. I (a) 

Andh Pra 815 L (FB) 

——Arts, 245, 246, Sch. 7, List 2, Entry 54 — 

Kerala General Sales Tax Act (15 of 1963) — 

Comperen of State Legislature to enact S. 22 





SC 1991 
Art. 245 — Retrospective legislation is 
valid SC 2087 D 





Art. 245 — Legislative power — Retrospec- 
tive validation of law — Power of SC 2087 E 
-—Art, 245 -— Retrospective legislation — 
A. P. Land Reforms (Ceiling on Agricultural 
Holdings) Act (1973) if can be given retrospec- 
tive effect Andh Pra 815 J (FB) 
——Art. 246 — See 
(1) Ibid, Art. 245 SC 1991 
(2) Land Acquisition Act (1894), S. 8 (ee) 
Mad 345 D 
(8) Tenancy Laws — A. P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1978), S. 3 (6 Andh Pra 815 C (FB) 
Art. 246° (1), Sch. 7, List 1, Entry 82 — 
Parliament is competent to introduce charging 
provision in Finance Act —- Finance Acts are 
not necessarily temporary Acts SC 2016 A 
Art, 246 (1) — Competency of Parliament 
to take away exemption under S. 81 (1) (a' of 
Income-tax Act by making provision in Finance 
Act j SC 2016 B 
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Constitution of India (contd.) 








Art., 246 (4) — “State” whether includes 
Union territories Delhi 228 B 
Art, 254 — See Tenancy Laws — Andh. 


Pra. Land Reforms (Ceiling on Agricultural 
Holdings) Act (1978), S. 7 3) 

Andh Pra 815 E (FB) 
——Art. 265 also Municipaliti 


— See ities — 


M. P. Municipal Corporation Act (1956), S. 366- 


(8) . Madh Pra 217 B 
—Art. 265 — Liability to pay licence-fee 
to village authority not excluded by ignorance 
of existence of such authority SC 2037 A 
'——Art, 265 — Fee and tax — Distinction — 
‘Building licence — No licence-fee held leviable 
under Andhra Pradesh Village Panchayat Act, 
1964 SC 2037 J 
——Art, 265 — “Fee” levy of — Validity — 
Service necessary - SC 2087 K 
——Art, 265 — “Fee? — Validity — Essen- 
tials —- Fee for permission to construct house 
— Laying of roads, drainage, supply of street 
lights etc. not enough to validate fee 
SC 2037 L 
Art, 265 — “Tax” and “fee” distinction — 
Fee for permission to construct building is not 
a tax on’ buildings SC 2087 M 
———Art. 271 — See Finance Act (1968), S. 2 
; SC 2016 C 
——Art. 289 (1) — House tax levied by virtue 
of Punjab Municipal Act (1911) as applicable 
to the Union territory of Delhi — Properties 
belonging to the States and situated in the 
Union territory of Delhi — Whether exempt 
; Delhi. 223 A 
——Art, 311 (2) — See Government of India 
Act (1985), S. 240 (8) SC 2045 A 
Art, ‘841 — Orissa Scheduled Areas Trans- 
fer of Property (by Scheduled Tribes) Regula- 
tion 1956 (2 of 1956), S. 2 (e) — “Scheduled 
Tribes” under, includes “Bhotrada” or “Dho- 
tada? as indicated in Constitution (Scheduled 
Tribes) Order 1950 and refers to the same com- 
munity as “Bhotras” . Orissa 216 
——Art, 348 — Bihar Co-operative Societies 
(Second Amendment) Ordinance (85 of 1975) — 
Ordinance promulgated in Hindi — English 
translation not published — Whether Ordinance 
is non est in the eye of law Pat 295 A 
—— Art, 358 — See also Ibid, S. 19 
Punj 824 E 
——aArt. 358 — Promulgation of emergency 
under-—-Suspension of Art. 19 during emergency 
‘whether relates to “State’s action” and not to 
a Governor’s Ordinance Pat 295 D 
=——Art. 858 — Scope of Punj 324 A 
Art, 858 — Art. 858 is prospective — It 
does not apply to pre-emergency legislation —- 

















Such legislation can be challenged under 
Art. 19 during emergency Punj 324 B 
——Art, 858 — Essential Commodities Act 


.(1955), S.:3 — Punjab Wheat (Restriction on 
Stock by Producers).Order 1974, Cl. 3 — 1974 
Order issued under §. 3 during emergency — 
It becomes part of 1955 Act and can be chal- 
lenged under Art. 19 during emergency 

j p Punj 324 C 
——-Arts. 359 (1) and 16 — Presidential Order 
D/- 27-6-1975 suspending enforcement of rights 
under Arts. 14, 21 and 22 — Enforcement of 
tights under Art. 16 not affected . Raj 217 B 
—— Arts. 868, 14, 19, 31-A, 81-B, 31-C and 
89 — Powers of Parliament to amend Constitu- 


Constitution of India (contd.} 
tion — Arts. 14, 19 and 31 whether constitute 
basic structure or essential features of the Cons- 
titution — A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act — Validity 

Andh Pra 315 B (FB) 
—Art. 868 — Power of Parliament to amend 
Constitution — Whether subject to any limita- 
tion Andh Pra 815 M (FB) 
——Sch. VII, List 1, Item 31 — See Land 


Acquisition Act (1894), S. 8 (ee) Mad 345 D 
——Sch. 7, List I, Entry 82 — See Ibid, 
Art. 246 (1) SC 2016 A 





Sch. 7, List 2, Entry 18 — See 

(1) Tenancy Laws — A. P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1978), S. 8 ( Andh Pra 315 C (FB) 
(2) Tenancy Laws — Andh, Pra. Lard Re- 
forms (Ceiling on Agricultural Holdings) 

Act (1973), S. 7 (8) ; 
Andh Pra 815 D (FB) 
——Sch. 7, List II, Entry 49 — House tax levi- 
ed by village panchayat —- Tax on factory — 
Validity SC 2087 F 
——Sech. 7, List I, Entry 49 and Sch. 7, 
List HI, Entries 36 and 47 — State Legislature 
can impose taxes and not merely fees on lands 
and buildings belonging to a factory 


_ $C 2037 G 
——3ch. 7, List 2, Entry 54 — See Ibid, 
Art. 245 SC 1991 


—Sch. 7, List II, Entry 86 —- See Ibid, 
Sch. 7, List II, Entry 49 SC 2087 G 
——Sch. 7, List OI, Entry 47 — See Ibid, 
Sch. 7, List II, Entry 49 SC 2087 G 
Constitution (Thirtieth Amendment), Act (1972) 
——S. 1 (2) — Date of commencement of the 
Act All 411 A 
—S. 8 — Decision of High Court in an 
appeal before commencement of the Act — 
Grant of certificate of fitness All 411 B 
Contempt of Courts Act (70 of 1871) 
——S. 15 (1) (b) — Not ultra vires Art. 14 of 
Constitution Kant 224 A 
——Ss. 18, 19 (1) — Rules to regulate con- 
tempt proceedings in the High Court of Karna- 
taka, R. 7 — Criminal contempt —- Procedure 
prescribed is not ultra vires Ss. 18 and 19 (1) 
Kant 224 B 
——S. 19 (1) — See Ibid, S. 18 Kant 224 B 
Contract Act (9 of 1872) 
—S. 2 th) — See Limitation Act (1963), 
Art. 7 Mad 837 
Ss. 70 and 72 — Decree-holder purchasing 
property in Court auction — Sale ineffective 
because judgment-debtor had no saleable inter- 
est in property — Suit for refund of auction 
price — Maintainability — Doctrine of unjust 
enrichment — Applicability Ker 185 (FB) 
S. 72 — See Ibid, S. 70 Ker 185 (FB) 


CO-OPERATIVE SOCIETIES 


—Bihar Co-operative Societies (Second Amend- 
ment) Ordinance (85 of 1975) 
——See also 
{1) Constitution of India, Art. 218 
Pat 295 B 


Pat 295 A 
Pat 295 D 


— Vires — Not violative of Art. 14 of the 
Constitution Pat 295 E 











(2) Constitution of India, Art, 848 
(8) Constitution of India, Art. 358 








— 
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Cotton Textiles (Control) Order (1948) 
~——Cl, 20 — See í 
(1) Constitution of India, Art, 14 
Kant 215 C 
(2) Constitution of India, Art. 19 (1) (9 and 
6 Kant 215 D 
{8) Constitution of India, Art. 226 


Kant 215 B 
(4) E enua Commodities 


Act (1955), S. § 
Kant 215 A 
Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuations. 
COURT-FEES AND SUITS VALUATIONS 
Court-fees Act (7 of 1870) 
S. 7 (xi), (cc) — See Civil P. C. (1908), 
2, R. 8 Cal 427 


. 2, Re a 
——S. 18 — See Civil P. C. (1908), S. 151 


Orissa 211 
Suits Valuation Act (7 of 1887) 
S. 11 — Objection as to jurisdiction, when 
to be taken Punj 321 B 
S. 304 — Suit for possession and demoli- 
tion of constructions — Valuation All 430 
-—-West Bengal Court-fees Act (10 of 1970) 
——S. 7 (iv) (a) — See Civil P. C. (1908), O. 2. 
R. 3 Cal 427 











Criminal Procedure Code (5 ofi 1898) - 


——§. 154 — See Ibid, S. 174 SC 1962'B 
mSS. 174, 154 — Murder case — Inquest re- 
port — Names of four out of nine accused mis- 
sing in body of'the inquest report — Omission, 
held threw doubt on complicity of four accused 
— F. I. R. found to have been written, aiter 
inquest report was prepared by A. S. I. held 
lost its authenticity SC 1962 B 
———~S, 867 — Murder case — Acquittal of four 
óut of nine accused — Case of convicted ac- 
cused not severable from that of acquitted ac- 
cused — Entire prosecution must be discarčed. 
Criminal Appeal No. 818 of 1967, D/- 21-1- 
1970 (Punj & Har), Reversed SC 1962 A 
Criminal Procedure Code (2 of 1974) 

——-§, 401 — Revisional jurisdiction — High 
Court though justified in not _ re-appreciating 
evidence, doing so — Supreme Court refused to 
interfere ‘ SC 1960 B 
Criminal Trial 

~—-Appreciation of evidence — Rival village 
factions — Partisan witnesses alone natural and 
probable witnesses to incident —- Evidence can- 
not be rejected SC 1985 
Customs Act (52 of 1962) 

S. 11 (2) — Order under S. 8 (1) of Im- 
ports and Exports (Control) Actif can be deem- 
ed to have been made for purposes of S. 11 
(2) of Customs Act — See Imports and Exports 
(Control) Act (1947), S. 3 Cal 440 B 
128 — Accused found in possession of 
goods on 21-4-1967 — Goods notified as provid- 
ed in S. 123 (2)in the Official Gazette of 
26-8-1967 — Complaint filed on 80-10-1968 — 
S. 128 applied to trial on 15-7-1969 





SC 2083 A 
~——Ss, 128, 185 (b) (ii) — Conviction under 
S. 185 (b) Gi) — Proof , SC -2083 B 
-——-S. 135 (b) (ii) — See Ibid, S. 123 

SC 2083 B 


Defence of India Rules, 1939 


R. 81 (2) (bb) — New Delhi Rent Contro! 
Order, 1989 — Order is operative even_ after 
ending of war - Delhi 286 C (FB) 





r~ 


Delhi High Cowt Act (26 of 1966) 

——S. 5 (2) — See Ibid, S. 16 Delhi 210 B 
——S. 16 and S. 5 (2) — Suit for redemption 
filed in Court of Sub Judge Delhi dismissed — 
Delhi High Court allowing appeal and passing 
preliminary decree for redemption — Suit held 
stood transferred to Delhi High Court under 
S. 16 — Application for final decree was enter- 
tainable by Ħigh Court Delhi 210 B 


Delhi High Court Rules and Orders 
See under High Court Rules and Orders, 
Easements Act (5 of 1882) 


S. 8 — Rights of owner of servient tene- 
ment ` All 481 B 
Ss. 8, Illustration (c), 12 — Sale deed sti- 
pulating an easement by way of passage — If 
sale deed not ratified by minors on becoming 
major easement would not be valid in view of 
S. 8 illustration (c) All 481 A 


——S, 12 — See Ibid, S. 8, Illustration (c) 
All 4 


EDUCATION 


—Bombay Primary Education Act (61 of 1947) 


S. 24 — See Panchayats — Gujarat Pan- 
chayats Act (6 of 1962), S. 155 Guj 194 B 


—Orissa Education Code 
-——Art, 847 — Compliance with — Is obli- 
gatory Orissa 201 (FB) 

















Electricity (Supply) Act (54 of 1948) 

Ss. 49, 59 and 79 (j) — Board fixing spe- 
cial tariffs under agreements with pear Ee gaa 
Charges -cannot be enhanced unilaterally in 
breach of stipulations — AIR 1972 Ker 206, 
Reversed —- Board cannot confer upon itself 
power to revise rates in such cases by making 
rules under S. 79 (j) —- Observations to the 
contrary in AIR 1975 Orissa 100, Reversed 


SC 1967 
——S5. 59 — See Ibid, S, 49 SC 1967 
S. 79 (j) — See Ibid, S. 49 


SC 1967 
Emergency Risks (Factories) Insurance Act -(63 
of 1962) 
S. 1 (8) — Expiry of Act — Proceeding 
for investigation in respect of premiums evaded 
or payable ete. can be initiated even after expiry 
of Act Ker 178 
Emergency Risks (Goods) Insurance Act (62 of 
1962) 
S. 1 (8) — See Emergency Risks (Factories) 
Insurance Act (1962), S. 1 (8) Ker 178 
Essential Commodities Act (10 of- 1955) 
~S. 2 (a) (xi) — See Ibid, S. 8 Oe 

















2030 


. —S. 3 — See 


(1) Constitution of India, Art. 19 
` unj 324 E 


Punj . 
(2) Constitution of India, Art. 19 (1) (f) and 


(g) Punj 324 D 

(8) Constitution of India, Art. 358 
Punj 824 C 
S. 3 (1) — Cotton Textiles (Control) Order 
(1948), Cl. 20 — Notification dated 9-11-1966 
taking away exemption extended under Notifica- 
tion dated 15-4-1950 to owners having. Jess than 
five powerlooms — Validity of Kant 215 A 
Ss. 8 (2), 5 and 2 (a) (i) — A. P. Tyres 
and Tubes Dealers Licensing Order (1975) is 








81 Ar 


aÃ 


SUBJECT INDEX, 


Ae a T anak PA 

i i ra , Revers- 
not invalid. ILR ( ) PRA 
——S, 5 — See also Ibid, S. 3 (2) sc mae 
-——S. 5 — Rajasthan (Display of Prices o 
Essential Commodities) Order (1966), Cl. 5-A — 
Original order made with prior concurrence of 
Central Government — Amendment of — Prior 
concurrence also necessary — Held, Cl. 5-A is 
void for want of prior concurrence Raj 215 


Evidence Act (1 of 1872) 
=—S.8 — See 
(1) Criminal P. C. (1898), S. 867 SC 1962 A 
` iminal Trial — Appreciation of eyidence 
(2) Criminal Tria pprecia' paka 
——S, 90 — Old document — Presumption as 
to Delhi 286 A (FB) 
——S. 92, Proviso 2 — Applicability — Hath- 





chitha is informal document — Contemporane- 
ous oral agreement to pay interest -— Can be 
proved Pat 312 B 

S. 115 — See also Assam Taxation (On 
Goods Carried by Road or on Inland Water- 
ways) Act (1961), S. 7 SC 2065 





S. 115 — Waiver — Party can waive even 
a mandatory provision in his favour 
Cal 486 A 


Finance Act (25 of 1950) 
——S. 18 — See Income-tax Act (1961), S. 221 
SC 218 


i 5 A 
Finance Act (13 of 1963) 
—-—-S, 2 — See also Constitution of India, 
Art, 246 (1) SC 2016 A, B 
—Ss. 2, 8, Sch. I, Part I, Para A (Surcharge 
on Income-tax) Cl. (c) — Scope — Surcharge 
is relatable to Art. 271 of Constitution — Addi- 
tional surcharge — Calculation of — Residual 
income — Ascertainment — Mode — 1972 Tax 


LR 57 (All), Overruled SC 2016 C 

=S. 8 — See Ibid, S. 2 SC 2016 C 

———Sch. I, Part I, Para A — See Ibid, S. 2 
SC 2016 C 


Forest Act (16 of. 1927) 

——S. 17 — Limitation for appeal — “Date 
. of order” means date of knowledge of the order 
passed without notice to and in absence of the 
appellant SC 2085 


General Clauses Act (10 of 1897) 
S. 3 (42) — See Tenancy Laws — Andh, 
Pra. Land Reforms (Ceiling on Agricultural 
Holdings) Act (1973), S. 8 6 

: Andh Pra 315 F (FB) 
S. 6 — See Emergency Risks (Factories) 
Insurance Act (1962), S. 1 (8) Ker 178 


——S. 8 — See Income-tax Act (1961), S. 221 
SC 2135 A 


——S, 21 — See Essential Commodities Act 
(1955), S. 5 Raj 215 


Government of India Act (26 Geo 5 ‘— 1 Edw 
8, C 2 of 1935) ; 


S. 240 (3) — Constitution of India, Art. 311 
(2) — Protection afforded by S. 240 (8) and 
Art, 311 (2) — Substantially same — Reference 
to dismissal in S. 240 includes removal 

SC 2045 A 

















Test — Report, findings- and “comments”’ of 
Enquiring Officer not supplied — Order of re- 
moval held: illegal SC 2045 B 


S. 240 (8) — “Reasonable opportunity” — ` 
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Gujarat Panchayats Act (6 of 1962) 
See under Panchayats. 
Gujarat Panchayat Service (Discipline and Ap- 
peal) Rules (1964) 
See under Panchayats. 
HIGH COURT RULES AND ORDERS 


—(Allahabad) High Court Rules, (1946) 


——Vol. I, Chapter 15-A, R. 3 — See Repre- 
sentation of the People Act (1951), S. rA (1) 


408 

—A. P. High Court Civil Rules of Practice 
—R. 19, Form 12 — Power of the counsel 
to enter into a compromise -— Authorization 

must be by a special Vakalat 

Andh Pra 308 B 
—Caleutta High Court Civil Rules and Orders 
—-—R. 208 — Application under, for police 
help in execution of decree — Powers of Court 
— When to be exercised Cal 483 B 


—Delhi High Court Rules and Orders 
——Vol. V, Chap. 6-I — See Arbitration Act 














(1940), Sch. I, Para 8 Delhi 215 G 
Hindu Law 
Alienation —- Madras School — Coparcener 


can alienate his undivided interest without con- 
sent of other coparceners. F. A. No. 26 of 1965, 
D/- 5-7-1972 (Orissa), Reversed eG 

Orissa 214 B 
——Joint family — Severance of joint status— 
Any acquisition subsequent to severance of joint 
status is self acquisition of person who acquires 
roperty. (F. A. No. 26 of 1965, D/- 5-7-1972 
Orissa) Reversed Orissa 214 A 


Hindu Marriage Act (25 of 1955) 


-—S, 12 (1) (a) — Impotency — Absence of 
uterus — Not material to prove impotency 





Hindu Succession Act (80 of 1956) 

——S. 4 (2) — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 169 (2) — 
Interest of female Bhumidhar — Cannot be be- 





queathed by will All 410 
-—S. 14 — Will executed by Hindu widow 
of widow’s estate prior to Act -—~ Death of 
widow after Act came into force — Will is 
valid Raj 211 





S. 28 — Hindu male dying intestate leav- 
ing only one male heir and other female heirs 
— Right of female heirs to claim partition of 
dwelling house — S. 28 will be no bar — 
F. A. No. 108 of 1970, D/- 10-12-1973 
(Orissa), Reversed Orissa 208 


HOUSES AND RENTS 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 
5. 13 (1) (b), Expln. — Expression ‘as can 
be removed without serious damages to the 
premises’ if governs only the expression ‘such 
other alterations’ —- Mere construction of a 
partition wall if amounts to permanent struc- 
ture : Guj 205 D 
-—S. 18 (1) (b) — Waste in premises — To 
construct a partition wall cannot be said to 
cause waste in the premises let out 
Guj 205 E 
—S. 18 (1) (b) — Permanent structure — 
Test to determine —. Objective test to be ap- 
plied . Guj 205 F 
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Houses and Rents — Bombay Rents Etc, Con- 
trol Act (contd.) 
-S. 13 (1) (e) — Sub-letting postulates two 
distinct persons, the head-tenant and the sub- 
tenant - Guj 205 A 
-S. 18 (1) (e) — Statutory tenant cannot 
sub-let — If he parts with possession he is 
liable to be evicted Guj 205 B 
——-S. 18 (1) (e) — “Unlawful assignment’ or 
“unlawful transfer’? — What amounts to 
Guj 205 G 
—-§. 18 (1) (ẹ) — Mere splitting up of ten- 
ancy amongst the co-tenants is no ground of 
eviction Guj 20F G 
-—Ss. 18 (1) (g) and 25 (as applicable to 
Gujarat) — Reasonableness of landlord’s require- 
ment — Has to be judged in the light of 
S. 25. (1974) 15 Guj LR 560, Reversed 











——S. 25 (as applicable to Gujarat) 
Ibid, S. 13 (1) @ SC 2128 
Delhi Rent Control Act (59 of 1958) 
-———S. 6 — See Municipalities — Punjab Mcni- 
cipal Act (8 of 1911), S. 3 (1) (b) and (c) 

Delhi 2386 D (FB) 


=M. P. Accommodation Control Act (41 of 
1961) 
-——S, 12 (1) — Construction — O. 23, F. 8 


C. P. C. applicable to eviction suits governed 


~~sbysspecial statutes — Decree on basis of cam- 


promise — Duty of Court — AIR 1972 Madh 
Pra 106, Overruled SC 2180 


New Delhi Rent Control Order (1939) 

.——-See Defence of India Rules 1939, R. 81 (2) 
(ff) Delhi 286 C (FB) 
——Cls. 8,4 and 5 — Fixation of fair rent 
under Cl. 5 — Question of recording any find- 
ing that the existing rent was excessive does 
not arise Delhi 286 B (FB) 
C] 4 — See Ibid, Cl. 8 Delhi 236 B (FB) 
——Cl. 5 — See Ibid, Cl. 8 Delhi 236 B (FB) 


West Bengal Premises Tenancy Act (12 of 
1956) 

———S. 17 (3) — Plaintiff’s right to have ce- 
fence struck off under the sub-rule can be 
waived — Right must be exercised in the trial 
Court and not in appellate Court Cal 436 B 
-—-S, 20 — See Civil P. C. (1908), O. Ga ice 

al 42 





Imports and Exports (Control) Act (18 of 1947) 
—— S. 3 — Effect of deeming provision in 
S. 3 (2) — Order under S. 8 (1), if can be 
deemed to have been made for purposes of 


S. 11 (2) of Customs Act Gal 440 B 
——-§. 8 (1) — Scope Cal 440 A 
==—S. 3 (1) — Expression “all cases” — Meen- 


ing — Order prohibiting export of “all goods” 
to a country held to be beyond the authority 
given by §. 3 Cal 440 C 


Income-tax Act (11 of 1922) 

Ss. 10 and 66 — Finding of Tribunal that 
certain profit was trading profit — Interference 
with finding by High Court in reference. Mise. 
Civil Case No. 221 of 1962, D/- 10-1-1968, 
(Madh Pra), Reversed z SC 2196 
„S. 24 (1), Expln. (2) — Loss in speculative 
business -—- “Speculative transaction” witkin 
S. 24 (1) Expln. 2 — What is — AIR 1973 
SC 2061, Overruled ` SC 1996 


- 
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Income-tax Act (1922) (contd.} 
S. 66 — See Ibid, S. 10 


Income-tax Act (48 of 1961) 


——S. 2 (44) — See Ibid, S. 221 

SC 2185 A 
——S. 81 — See Finance Act (1963), S. 2 

SC 2016 C 
——S. 81 (1) (a) — See Constitution of India, 
Art. 246 (1) i SC 2016 B 
——S. 156 — See Finance Act (1968), S. 2 

SC 2016 C 





SC 2106 





-—Ss, 221, 292, 2' (44) — Additional Collector. 
competent to discharge duties of “Peshkar’ as Re” 


covery Officer C 2185 A 

——S, 222 — See Ibid, S. 221 SC 2135 A 

Industrial Dispute 

—~—Misconduct — What amounts tt — See 

Industrial Employment (Standing Orders) Act 
S 


(1946), S. 13-A C 2125 B 
—— Reference — Discretionary power — See 
SC 2057 (Pt. ©) , 

-—Reference — Order if to be speaking one 





— See SC 2057 (Pt. B) 


——Standing Orders — Interpretation of — 
See Industrial Employment (Standing Orders} 
Act (1946), S. 13-A SC 2125 B 





Wage dispute — Mere hopeful observations 
in directors report cannot be basis for awarding 





increased wages C 2035; 0 
Wages, dispute as to — Minimum wage, _ 
and fair wage, distinction —- Capacity to pay“ 


not relevant to former but is material for latter 
issue SC 2085 A 
Industrial Disputes Act (14 of 1947) 


——S. 2-A — See Ibid, S. 10 SC 2025 B 
——Ss. 2 (J) and 10 — ‘Industry’ — Hospitals 
— Dhanrajgirji Hospital, Sholapur is not an 
‘industry’ — Hence reference of the dispute 
raised by its employees is incompetent 


SC 2082 

——S. 10 — See also 
(1) Ibid, S. 2 (J) SC 2082 
(2) Industrial Dispute — Wages SC 2085 A 


——Ss. 10 and 2-A — Reference of dispute— 
Facts giving rise to dispute falling under S. 2-A 


arising before section came into force — Vali-. 


dity of reference SC 2025 B 
—-—S. 15 and Sch. 2, Item 3 — Dismissal} of 








workman as a result of domestic inquiry — Re- 
ference to. Labour Court —- Powers of such 
Court SC 2025 G 

Sch. 2, Item 1 — See Ybid, S. 13-A 
SC 2125 B 

——Sch. 2, Item 2 — See Ibid, S. 18-A 
SC 2125 B 

——Sch. 2, Item 8 — See also Ibid, S. 15 

SC 2025 C 


—Sch. 2, Item 8 — Dismissal of workman 
— Charge was one of attempt to steal com- 


pany’s property — Workman being watchman, 
charge was serious one and, if held proved, he 
deserved dismissal SC 2025 A 


Industrial Employment (Standing Orders) Act 
(20 of 1946) 


——S. 18-A and Sch., Item 9 — Misconduct of 

worker © — Misconduct what amounts to — 
Interpretation of Standing Orders Q 

- SC 2125 B 

—-——Sch., Item 9 — See Ibid, S. 13-A 

i SC 2125 B 
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Ynterpretation of Statutes © Land Acquisition Act (contd.) 





—See also ——S. 16 — See Ibid, S. 31 @al 415 

(1) Advocates Act (1961), S. 87 ——S. 17, 5A — Notification dispensing with 

SC 2092 B enquiry under S. 5-A — By whom it can be 

~x (2) Constitution of India, Art. 246 (1) impugned - SC 2144 
SC 2016 A -——S. 17 (1), Explanation (s inserted by Bihar 

(8) Constitution of India, Art. 858 Amendment Act (2 of 1961) -— Lands having 

Pat 295 D forest, orchard or trees are either waste or 

(4) Constitution of India, Art. 859 (1) arable Pat 820 A 


Raj 217 B ——S. 17 (1) and (4) and S. 4 — Notification 
(5) Tenancy Laws — Calcutta Thika Tenancy under S. 4 amended by specifying arable and 


Act (1949), S. 2 ©) . SCG 1994 å waste lands — Petitioner not alleging that area 
«—Deeming provision — Effect — See Imports of arable and waste land is not correct — Direc- 
“and Exports (Control) Act (1947), S. 8 tion under S. 17 (4) if, can be issued 
ees Maigii Sos eas EOI. co 36 Ve) ae Sew Tiare Act 
——Margi note — See Electricity (Supply —9. arashtra) — See Limitation Ac 
Act (1948), S. 49 SC 1967 (1963), S. 5 Bom 297 


—— Retrospective effect — Taxing statute — 18 — Land owner not making reference 
Amendment of — So as to validate taxes al- because of ound: misconception of fact of 

teady levied — Power of legislature to super- his own making — He cannot take advantage 

sede judicial decisions SG 2037 C of ne oe Pa ae SC 2054 

7 . A —Ss. 24, — Objection tọ acquisition — 
S p erie Ariona Cranes Marketing (Re- Requirement for own business is not a valid 
ation) (27 o Ne. ground of objection Mad 845 A 

——S. 6 (2) (a) and (b) — Addition of new Ss. 81, 16, 48 and 55 — Rules under S. 55 

items of agricultural produce by S. 5 notifica- by West Bengal Government; R. 10 — Land 

tion — Fresh notification declaring market and acquisition — Tender of payment of compensa- 

market yard is not necessary. (1975) 2 Kant tion — Withholding on extraneous grounds not 














LJ 110, Reversed Kant 220 proper Cal 415 
; x : - ——S, 48 — See Ibid, S. 81 Cal 415 
_ Balpan* Motor Vehicles Taxation Act (85 of © ZZ S; 55 — See Ibid, S. 31 Gal-415. 
mS. 8 — See Motor Vehicles Act (1939), Limitation Act (9 of 1908) 
S. 2 (8) Kant 211 ——Art. 81 — Suit against railway for damages 
——Part A, Sch., Item 7 — See Motor Vehicles for non-delivery of goods entrusted to it — 
Act (1939), S. 2 (8) Kant 211 Starting point of limitation Cal 417 A 
ae a coe Tax Act (15 of 1963) Limitation Act (86 of 1963) 
s 5 2 er § apace pais tt 5, 29 @) = Daar i in filing application 
and Acquisition Act 894 or reference under S. 18 a.), Land Acqui- 
+ ——Ss. 8 (ee) and 4 (1) — Acquisition of land sition Act — Extension of period under S. Bey 
for putting up telephone-exchange for P. and é ms 
T. — President of India cannot authorise. the 7S, 14 — Words ‘or other cause of a like 
Union Territory of Pondicherry to make the ac- ature’ — Interpretation of Ker 182 B 
quisition under the Act Mad 845 D ae kien ae eee hes 
ing a promise to pa nishe: 
——S. 4 — Notification under S. 4 amended fresh cause of action Tor suit i Pat 812 A 
By pect Peer w ihe perl nder sogu S. 29 (2) —- See Ibid, S. 5 Bom 29% 
A 4 Ste a - Art, 7 — Decree for arrears of pay, re- 
re m ie 17 (4) if can be issued — See instatement etc. — Employée” informed. that 
o Lan quisition Act (1894), S. H o, @ spon you be Fated ate eion o appeal 
A 3 t u iled and requested to wait till then — If theré 
——S. 4 — Notification for the acquisition of was fresh contract — Limitation Mad 337 
land for the execution of the Interim General Arts. 64 and 65 L t by def 
< Legon Greater Delhi — Not vague — dant not proved — Adeduate continuous. posses. 
o ety vapa al SC 2112 B sion by itself would be incapable of founding 
“a ibid 6 3 (ee) SO Mad 345 D a prescriptive title or even a prescriptive ten- 
(2) Ibid, S, 24 Mad 845 A SOTS cee Ibid, Art 64 Ker 182 A 
eee Ba Mee 6 1) — Perni Dona a Meiya TN Accommodation Control Act 
——Ss. 4 (1) and 9 (8) — “Land” includ 2 
buildings thereon $ kateta describing See under Houses and Rents. 
property as land not bad on the ground that Madhya Pradesh General Clauses Act (8 of 
there: are buildings on the land 1958) 
Mad 845 C S. 25 — See M. P. Nirashriton Ki Sahayata 
=S, 5-A — See Ibid, S. 4 (1) Mad 845 B ini i T h Pra 293 
——S. 5-A — To be atin in background Adhiniyam (1970), S. 7 Madh. Pra- 228 G 
of S. 4 (1) — See Ibid, S. 17 SC 2144 Madhya Pradesh Municipal Corporation Act (23 
$ ——S. 6 — Satisfaction that land is required of 1956) 
: for public purpose —- Must be personal satis- ` See under Municipalities. 
faction of Lt. Governor — Delegation is not Madhya Pradesh Nirashriton Ki Sahayata Adhi- 
permissible , Delhi 221 niyam (12 of 1970) i 
~——S. 6 (1) — See Ibid, S. 4 a) - -See also Municipalities -—- M. P. Munici- 





: Mad 845 B al Corporation Act (1956), S. 423 (1 
——S. 9. (8) — See Ibid, S. 4 (1) Mad 345 G E £ ? VEN AR 225 F 
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M. P. Nirashriton Ki Sahayata Adhiniyam 
(contd.) 
Cess imposed by the Act — Not violative 
of Art. 19 (1) (© of Constitution 
Cess i d by the A Rag ana 5 
——Cess imposed by the Act — t violati 
of Art. 14 of Constitution AEN 








: Madh Pra 223 B 

S. 7 — Imposition of cess after following 
procedure under rules framed under earlier 
Ordinance — Not invalid Madh Pra 22 C 





S. 7 (1) (ii) — Assessment of cess with re- 
ference to annual letting value determined under 
Act 14 of 1966 — Ilegal Madh Pra 228 I 
S. 7 (8) (a) — Rules under — Regulation 
of Assessment arid Collection of Cess Rules 
(1971), Rr. 3 to 6 — Procedure of preparatión 
and authentication of assessment list — Non- 
compliance — Bill for payment of cess is illegal 
Madh Pra 223 H 
Maharashtra Municipalities Act “(40 of 1965) 
See under ‘Municipalities. 
Maintenance of Internal Security Act (26 of 
1971) 
See under Public Safety. 
Maxims 
Res ipsa loquitur — Applicability — See 
also Tort — Negligence 
' _~=z>Res ipsa loquitur — Applicability —- See ` 
“Orissa 205 z j 
Minimum Wages Act (11 of 1948). 
——S. 3 — See Industrial Dispute — Wages 


SC 2035 A 
Motor Vehicles Act (4 of 1939) 

-—S. 2 (3) — Omnibus maintained by Factory 
owner for transporting employees to factory — 
Is not ‘Contract carriage’ — It is an omnibus 
for taxation under the Karnataka Motor Vehicles 
Taxation Act (85 of 1957). (1974) 2 Kant LJ 
810, Reversed Kant 211 
Ss. 57, 68-E and 68-F (2) — Implementa- 
tion of approved scheme — Existing operators 
receiving permits after publication of approved 
scheme would be covered by provisions of 
S. 68-F (2) and not by provisions of S. 68-E 
for purposes of cancellation or curtailment of 
their permits Madh Pra 212 B 
S. 68-E — See Ibid, S. 57 

Madh Pra 21% B 
S. 68-F (1-D), Proviso — Stage carriage 
permit — Only temporary permits to be granted 
after scheme is proposed —- Permit could be 
curtailed, renewed or cancelled after publication 
of approved scheme Madh Pra 212 A 
——S. 68-F (2) — See Ibid, S. pi 
Madh Pra 212 B 
——S. 110-A (1) — Application for compensa- 
tion made within time — Death of injured = 
Fact of death can be introduced in application 
as a pleading without any bar of Moiano 


MUNICIPALITIES 


—Madhya Pradesh Municipal Corporation Act 
(23 of 1956) 

——S. 66 (1) — See Ibid, S. 428 (1) (c) 

Madh Pra 228 F 
—S. 866 (8) — Bye-laws framed.under S. 427 
Cls. 28 and 45-D and S. 442 (1) (ce) by Munici- 
pal Corporation of Raipur -— Payment of fees 
under By-law 7 for grant of permission to coas- 
truct building — Authority to charge fees 
Validity’ | - ` Madh Pra 217 A . 
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Municipalities —. M. P. Municipal Corporation 
Act (contd.) 
S. 866 (8) — Imposition of fees for grant 
of permission to construct building — Not a 
tax but a fee in the strict sense 
Madh Pra 217 B 








S. 423 — Administrator — Exercise of 
powers of Corporation Madh Pra 228 G 
—S. 423. (1) — Interpretation — Supersession 


of Corporation — Administrator can be appoint-, 
ed i a Madh Pra 228 D 
——S. 428 (1) (b) — Administrator — Can 
function beyond a period of more than two 
years : : Madh Pra 223 E 
——Ss. 428 (1) (c) and 66 (1) — Administrator 
-— Has power to levy cess on lands and build- 
ings for relief of destitutes under M. P. Act 
(12 of 1970) Madh Pra 228 F 
—Maharashtra Municipalities Act (40 of 1965) 
——S. 2 (82) (a) — See Ibid, S. 16 (1) (h)- 


Bom 
——Ss. 16 (1) (h), 2 (82) (a), 115 and 150 
Joint owners — Petitioner as joint owner paying 
only portion of arrears of property tax which 
represented his share in the property — Still he 
is in arrears and thus disqualified to contest 
election Bom 808 
——S, 115 — See Ibid, S. 16 (1) (h) 

Bom 308 
——S. 150 — See Ibid, S. 16 (1) h) Bom 808 
Municipal Corporation of Raipur, Bye-laws 
~——Framed under S. 427, Cls. 28 and 45-D 
— See Municipalities — M. P. Municipal Cor- 
poration Act (1956), S. 366 (8) 


Madh Pra 217 A 

Framed under, S. 442 a) (c) — See Muni- 
cipalities — M. P. Municipal Corporation Act 
(1956), S. 866 (3) 
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Madh Pra 217 A 
—Punjab Municipal Act (8 of 1911) 
Ss. 8 (1) (b) and 3 (1) (c) — Annual value 
of building — Computation of 

Delhi 236 D (FB) 
—U.' P, Municipalities Act (2 of 1916) 
——S. 48-B — Election to office of President 
of Municipal Board — Can be challenged only 
by election petition presented according to pro- 
visions of Act — Writ jurisdiction of High 
Court is excluded — (1975) 1° All LR 391 (£B), 
Reversed SC 2140 








Nagpur Improvement Trust Act (86 of 1986) 

——S. 2 (a-1) — See Ibid, S. 831 Bom 281 D 
—-—§. 26 — See Ibid, S. 81 Bom 281 D 
———5S, 27 — See Constitution of India, Art. 31 


Bom 281 .A 
~S, 81 -- See also Constitution of India, 
Art. 8 Bom 281 A 


1 
——Ss, 31, 26, 2 (a-1) — Scope — Trust can 
frame scheme for providing building sites for 
purposes of industries i Bom 281 D 
——S. 89 — See Constitution of India, Art. 31 


Bom 281 A 
——S§. 41 — See Constitution of India, Art. 31 
Bom 281 A 
———S, 45 — See Constitution of India, Art. 31 
. Bom 281.A 
——S. 59 — See Constitution of India, Art. 31 
Bom 281 A 
——S. 68 — See also Constitution of India, 
Art, 14 Bom 281 B 


-S. 68 — Application for abandonment — 
No plea that applicant’s land was . unnecessary 





oe 


_ Gujarat Panchayat 
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Nagpur Improvement Trust Act (contd.) _ 
for execution of the scheme itself — Applicant 
not making out a case of abandonment — 
Rejection of application by Trust — Hearing 
applicant not necessary Bom 881 C 
New Delhi Rent Control Order (1939) 
See under Houses and Rents. 
Orissa Education Code 
See under Education, 
Orissa Merged Territories (Village Offices Aboli- 
tion) Act (10 of 1963) 
——Ss. 1 (3), 8 — Act was brought into force 
by notification in the ex-State of Sonepur on 
1-12-1972 — Retrospective operation 
Orissa 219 E (FB) 
=—-5. 8 — See Ibid, S. 1 (8) 
A Orissa 219 E (FB) 
Orissa Scheduled Areas ‘Transfer of Property 
(by Scheduled Tribes) Regulation (1956) 
——S. 2 (e) — See Constitution of India, 
Art, 341 Orissa 216 


PANCHAYATS . 
viene Pradesh Gram Panachayats Act (2 of 


~—~-S. 2 (15) (as amended by A. P. Gram Pan- 
chayats (Amendment) Act, 16 of 1974) — Re- 
trospective effect — Validity SC 2087 B 
Ss, 69, 92, 109, 111, 121, 122 and 181 — 
Power to impose fees for granting permission to 
construct building — No such power given to 
Gram Panchayat SC 2087 1 
——S. 69 (1) (a) — See Constitution of India, 
Sch. 7, List 2, Entry 49 SC 2087 F 





—~S. 92 — See Ibid, S. 69 SC 2037 1 
~—S. 109 ~ See Ibid, S. 69 SC 2037 I 
——S. 111 — See Ibid, S. 69 SC 2087 1 
—--S. 121 — See Ibid, S. 69 SC 2037 I 
——§. 122 — See Ibid, S. 69 SC 2037 1 
—~S. 181 — See Ibid, S, 69 SC 2037 I 


Gujarat Panchayats Act (6 of 1962) 

——-Ss. 155, 208, 206, 207 — Sections whether 
impliedly repeal S. 24 of the Bombay Primary 
Education Act, 1947 Guj 194 B 
——Ss, 155 (2), 206 (2) — Transferred em- 
ployee of the dissolved District School Board 
— Disciplinary authority would be the Adminis- 


trative Officer Guj 194 A 
—-~S. 208 — See Ibid, S. 155 Guj 194 B 
—~S. 206 — See Ibid, S. 155 Guj 194 B 


——-S. 206 (2) — See Ibid, S. 155 (2) 


G 
S. 207 — See Ibid, S. 155 Guj 194 B 
Service (Discipline and 





Appeal) Rules (1964) 
——R. 4 — Applicability to allocated em- 
ployees of the dissolved District School Board 
i Guj 194 G 





Fenal Code (45 of 1860) 
—~S. 302 — See 
(1) Constitution of India, Art. 186 SC 2001 
(2) Criminal P. C, (1898), S. 867 
SC 1962 A 
——S, 804-A — See also Criminal P. C. (1974), 
S. 401 SC 1966 B 
—~—S. 804-A — Accused driving bus on cross 
road knocking down deceased on cycle — Ac- 
cused failed to look on right while approaching 
cross road — Bus though driven at moderate 
speed of 20 miles, accused, held, was negligent 
SC 1960 C 


Pondiery (Extension of Laws) Act (25 of 
9 


-Ss. 3 (1), 4 (2) (d — Proviso — Suit 
against Union Territory of Pondicherry filed 
after 25-4-1968 — Notice under. S. 80, Civil 
P. C. necessary Mad 345 G 
——S. 4 (2) (d) — See Ibid, S. 3 (1) 


Mad 345 G 
Precedents 
— Law declared by Supreme Court — See 
Constitution of India, Art. 141 
Andh Pra 315 N (FB) 
Presidency Small Cause Courts Act (15 of 1882) 
—r—S. 88 — Application for new trial — Full 
Bench of Small Cause Court directing deposit 
of decretal amount and institution fees — Secu: 
rity of immovable property outside jurisdiction 
of the Court by way of deposit can be accept 
ed Cal 410 
Provincial Small Cause Courts Act (9 of 1887) 
——S. 15 (8) (As amended in U. P.) S. 17, 
Proviso — Limit of jurisdiction upto Rs. 5,000, 
does not apply to Civil Courts invested with 
jurisdiction to try suits of small cause nature 
i All 425 B 
——S. 16 — See Bengal, Agra and Assam Civil 
Courts Act (1887), S. 25 hii All 420 
——S. 17, Proviso (As amended in U. P.) -x 
See Ibid, S. 15 (8) All 495 
——S. 17, Proviso — Not limited to suits {for 
money only — Suit for eviction and for arfears 
of rent, damages, ete, is within section } 


1 425 A 
PUBLIC SAFETY 
Ei of Internal Security Act (26 of 








——S. 3 — Detention under — Writ against — 
Plea of alibi — Interference by Supreme Court 

C 2056 
——S. 8 (4) — Order of detention by D. M. 
— Order communicated to Central Government 
beyond seven days of the order and before ap- 
proval of State Government — Order held in- 
valid SC 2049 





Punjab Betterment Charges and Acreage Rates 
Act (2 of 1953) 

S. 5-A — See also Constitution of India, 

Art. 226 Pun} 343 B 

——S. 5-A — Punjab Betterment Charges and 

Acreage Rates Rules, 1955, R. 4 — Vires —— 

S. 5-A intra vires Art. 14 Punj 343 A 

Punjab Betterment Charges and Acreage Rates 
Rules (1955) 

-R. 4 — See Punjab Betterment Charges 

and Acreage Rates Act (1953), S. 5-A 


9 _ Punj 343 A 
Punjab Municipal Act (3 of 1911) 
See under Municipalities. 
Punjab Wheat (Restriction en Stock by Pro- 
ducers) Order (1974) 
——Cl. 8 — See 
(1) Constitution of India, Art. 19 
Punj 824 E 
(2) Constitution of India, Art. 358 
Punj 324 C 
——Cls. 8 to 6 — See Constitution of India, 
Art. 19 (1) (€) and (g) Punj 324 D 
Railways Act (9 of 1890) 
——S. 77 — Notice — Suit for compensation 
for non-delivery of goods entrusted to Railway 
for carriage—Notice under S. 77 is necessary— 








/ 


4 


Railways Act (contd.) 

In the absence of such notice the suit is not 

maintainable Cal 417 B 

Rajasthan (Display of Prices of Essential Com- 
modities) Order (1966) 


——Cl. 5-A — See Essential Commodities Act 
(1955), S. 5 Raj 215 
Rajasthan Excise Act (2 of 1950) 

——S§. 24 — See Ibid, S. 30 SC 2008 
——S§. 28 — See Ibid, S. 80 SC 2008 


——-Ss. 80, 24, 28 — Country liquor licenses 
granted under systems of Guarantee and Ex- 
clusive Privilege —- Licensee whether liable to 
pay the stipulated lump sum — Enforcing pay- 
ment of guaranteed sum whether amounts to 
recovery of excise duty SC 2008 
Rajasthan Excise Rules (1956) 
——R. 67-A — See Rajasthan Excise Act (1950), 
S. 30 SC 2008 
Registration Act (16 of 1908) 
S. 17 (2) — Explanation — Registration of 
document not requiring registration — No scope 
for constructive notice Cal 445 D 
Regulation of Assessment and Collection of Cess 
Rules (1971) ; 
Rr. 8 to 6 — See M. P. Nirashriton Ki 
Sahayata Adhiniyam (1970), S. 7 (8) (a) 
Madh Pra 223 H 
Representation of the People Act (43 of 1951) 
——S. 33 (4), Proviso and S. 100 (1) (Q). — 
Word “misnomer” in Proviso — Meaning cz — 
Pritting of candidate Madood’s name as Masood 
in sical roll held was misnomer All 402 A 
——S, 85\(4) Proviso and S. 100 (D) (Œœ — 
Candidate filing nomination paper —— His name 
wrongly recorded in electoral roll — Duty of 
Returning Officer All 402 B 
——S. 81 (1)--— Limitation for election petition 
— Period expiring during High Court vacation 
— Petition filed on first working day of reopen- 
ing — If and how far not maintainable 


i All 408 
——S. 92 — See Ibid, S. 100 (1) (d) SC S117 
—-—S. 100 (1) (c) — See Ibid, S. 33 (4), Pro- 
viso ' All 402 A, B 
——Ss. 100 (1) (d), 101, 102, 92 and Conduct 
of Election Rules, 1961, R. 63 — Sample ins- 
pection of ballot papers — Circumstances urder 
which order can be passed SC 2117 
—-—S. 101 — See Ibid, S. 100 (1) (d) SC 2117 
——S§, 102 — See Ibid, S. 100 (1) (d) SC 2117 
(Representation of the People) Conduct of 

Election Rules (1961) 

R. 63 — See Representation of the Pecple 
Act (1951), S. 100 (1) (d) SC 2117 


SALES TAX 
—Kerala General Sales Tax Act (15 of 1963) 
——S. 22 (83) — See Constitution of India, 
Art, 245 SC 1991 














Specific Relief Act (1 of 1877) 
ors. 49, Proviso — See Civil P. C. (1908), 
O. 6, R. 17 Cal 404 
Specific Relief Act (47 of 1963) 

——S, 15 — Decree for specific performance— 
Scope of right of decree-holder under 


Cal 445 A 

Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 

——Stamp Act (2 of 1899) 
S.-2 (17), Sch. 1, Art. 40 (b) 
Deed’? — Document sought to 
styled as trust-deed securing debentures 


— ‘Mortgege 





m 
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be registered No. 466 of 1978, D/- 19-4-1973, 
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Stamp Duty — Stamp Act (conid.) 
favour of a Bank — Deed creating a Ty 
charge — Held, it was not a mortgage dee 
and hence Art. 40 (b) was not attracted 

Mad 360 (SB) 
——S. 8, Proviso (1) — Exemption under — 
Document executed by the President by way of 
guarantee, in his capacity as President, is not 
able for stamp duty Mad 362 A (SB) 
——S. 4 — See Ibid, Sch. I, Art 40 (b) and 
(o) Mad 362 B (FB) 
——S. 29 (c) — Sale — Demand for addi- 
tional duty on vendor — No finding that there 


was ‘agreement to the contrary’ — Demand is 
illegal — Vendee and not vendor is liable 
Orissa 209 A 


——S. 47-A (8) (Orissa) read with Rule 80 — 
Limitation for appeal Period of 80 days 
starts from date of knowledge of order and not 
from date of order — Rule is valid 


Orissa 209 B 
——Ss. 56, 57 — Power under S. 56 —- Ambit 
of — Revision before Board of Revenue — Im- 


interpretation of law 
— Matter must be 


portant question about 
and document involved 
referred to High Court Madh Pra 209 
S. 57 — See Ibid, S. 56 Madh Pra 209 


——Sch. I, Art. 27 — See tbid, Sch, 1, Art. 40 





(b) and (c) Mad 362 B (SB) 
——Sch. T, Art. 40 (b) — See also Ibid, 
S. 2 (17) Mad 860 (SB) 


——Sch. I, Arts. 40 (b) and (c); 27 and S. 4 
— Loan and note purchase agreement between 
a company, and a Bank — Notes to be issued 
under and secured by mortgage-cum-trust deeds 
— Notes ` to be guaranteed by President of 
India pursuant ‘to terms of guarantee agreement 
— Deed of trust and mortgage held was liable 
for stamp duty under Art. 40 (b) and not 
under 40 (c) Mad 862 B (SB) 


State Financial Corporations Act (68 of 1951) 
——S, 29 — See Ibid, S. 81 All 416 (FB) 


——Ss. 81, 29 and 82 — Recovery of loan ad- 
vanced by Corporation to industrial concern —>. 
Proceedings under S. 81 — Property of surety 





cannot be subject-matter of proceedings, i971 
All LJ 756, Overruled All 416 (FB) 
——S,. 82 — See Ibid, S. 81 All 416 (FB) 


States Re-organisation Act (87 of 1956) 
——S. 115 (7) — See Bombay Re-organisation 
Act (1960), S. 81 (6) SC 2089 
Succession Act (89 of 1925) 

—S. 74 — Will — Construction — Bequest 
of income from residuary estate to several bene-” 
ficiaries for life in defined shares — Clause 
providing for devolution on death of any bene- 
ficiary —- Devolution per stirpes or per ars 





A 


—-—S. 90 — See Hindu Succession Act (1956), 
S. 14 Raj 211 
——S. 119 — Vested interest — Will creating 
limited interest in favour of testator’s widow 
B and vested interest in favour of his nephew, 
C — C predeceasing B — Vested interest held 
would pass to heirs of C Bom 3801 
——S, 255 — Joint account in Bank — Wife 
entitled to draw amount in her own right — 
Letters of Administration unnecessary -——- Court 
not barred from granting letters to meet ban- 
kers demand: Judgment of Paul, J., in Appln 
Reversed 

Mad 342 A 
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Succession Act (contd.) 
S. 255 — Letters of Administration granted 
in absence of other party at whose instance the 





same was set aside — Order being final, ob- 
jection to the maintainability of appeal, not 
acceptable Mad 342 B 


Tamil Nadu City Tenants Protection Act (3 of 
1922) 


See under Tenancy Laws. 


TENANCY LAWS 
—A. P. Land Reforms (Ceiling on Agricultural 
Holdings) Act (1 of 1978) 
Pre. — See also Constitution of India 
Art. 368 Andh Pra 815 B (FB) 


Pre. and S. 3 (f) — Act is a measure of 
agrarian reform and falls within the scope of 
Art. 31-A Andh Pra 315 A (FB) 
Pre. — In view of the inclusion of the 
Act in the Ninth Schedule of the Constitution, 
it cannot be challenged on the scope of viola- 
tion of Arts. 14, 19 and 81 











Andh Pra 315 K (FB) 





Pre. — Act whether entitled to protection 
of Art, 31-C — Art. 31-C whether operates 
only in industrial sphere and not in agrarian 
sphere Andh Pra 315 I (FB) 
$. 8 (1), Expln, — See Ibid, S. 7 (1) 
Andh Pra 315 G (FB) 
——S. 8 (f) — See also Ibid, Pre. 
Andh Pra 315 A (FB) 
Ss. 3 (f, 8 (0), 4, 8, 7 (1), (4) and (5) 
read with Ss. 8 (1), Expl. 2, and 24 — Validity 
of — Competence of State Legislature 
Andh Pra 315 C (FB) 
— Ss. 8 (f) and (o) and 4 (1).— Definitions 
of ‘family unit? and ‘person’ do not cffend 
Second proviso to Art. 31-A (1) — AIR 1974 
Punj and Har 162, Dissented from 
dh Pra 815 F (FB) 
—S. 3 (j) — See Ibid, S. 7 (8) 
Andh Pra 815 D, E (FB) 
——S. 4 — See Ibid, S. 8 (f) 
Andh Pra 315 C (FB) 
——S. 4 (1) — See Ibid, S. 3 (f) and (o) 
Andh Pra 315 F (FB) 
—S. 7 (1) (4) and (5) read with S. 8 (1), 
Expl. 2 — See also Ibid, S. 3 (£) 
Andh Pra 315 C (FB) 
Ss. 7 (1), 10 (5) (ii) and 8 (1), Expln. — 
Validity — Provisions whether offend Art. 31-A 
(1) Proviso 2—. Whether protected by Arti- 
cle 31-B Andh Pra 315 G (FB) 
Ss. 7 (8) and (j) — Provisions of S. 7 (8) 
read with definition of ‘land’ in S. 8 (j) in so 
far as they are made applicable to lands con- 
verted as Salt Pans are valid 
Andh Pra 315 D (FB) 
Ss. 7 (8) and 8 (j) — Provisions are neither 
beyond the legislative competence of State 
Legislature nor repugnant to provisions of the 
Central Excises and Salt Act 
Andh Pra 315 E (FB) 
—S. 8 — See Ibid, S. 3 ($) 


Andh Pra 315 C (FB) 
——S. 10, Expln. I (a) 


— Provision is not 
unconstitutional on ground of abdication of 
legislative function Andh Pra 315 L (FB) 
--—S. 10 (5) (ii) — See Ibid, S. 7 (1) 

Andh Pra 315 G (FB) 
——S. 24 — See Ibid, S. 3 (f 

Andh Pra 315 C (FB) 
—S. 30 — See Constitution of India, Art. 245 

Andh Pra 315 J (FB) 




















Tenancy Laws (contd.) 

—Bombay Tenancy and Agricultural Lands Act 
(67 of 1948) 

Ss. 27, 28 and 63 — S. 27 does not ipso 

facto terminate the tenancy on assignment of 

the leasehold land — Lessor cannot sue for 

possession unless he has terminated the tenancy 








SC 2079 C 
S. 28 — See Ibid, S. 27 SC 2079 C 
——S. 63 — See Ibid, S. 27 SC 2079 C 


S. 88 (1) (b) — Expression, “lands held on 
lease for benefit of an industrial or commercial 
undertaking” includes lands held on lease by an 
industrial or commercial undertaking, though 
such lands are used for agricultural purposes 

sc 2079 D 


—Caleutta Thika Tenancy Act (2 of 1949) 


——S. 2 (5) — Erection of structures on land 
— Prior permission of landlord not necessary— 
Definition in beneficial legislation — Rule of 
construction SC 1994 A 
——S. 2 (5) — Thika tenant — Who is. Deci- 
sion of M. M. Dutt, J. (Cal), Reversed 

Cal 429 
—Tamil Nadu City Tenants Protection Act 1921 

(3 of 1922) 


—S. 9 (as amended by Act 19 of 1955) — 
Tenancy in Madras created before 1955 by 
life-estate holder in favour of A — A, if can 
enforce right to purchase property from the re- 
mainderman when latter files suit for ejectment 
against him ` Mad 367 
—U. P. Zamindari Abolition and Land Reforms 

Act (1 of 1951) 


——S. 169 (2) — See Hindu Succession Act 














(1956), S. 4 (2) All 410 
Tort 
——Negligence — Maxim “res ipsa loquitur”— 
Applicability Orissa 205 
Town {Improvement 
See 
(1) Constitution of India, Art. 14 
Bom 281 B 
(2) Constitution of India, Art. 31 
Bom 281 A 
(8) Nagpur Improvement ‘Trust Act (1936), 
S. 31 Bom 281 D 


(4) Nagpur Improvement Trust Act (1936), 
S. 68 Bom 281 C 
Transfer of Property Act (4 of 1882) 
S. 53-A — Plea under — Cannot be raised 
for first time in second appeal Cal 445 C 


-S. 54 — Sale at a reduced price — Not 
sufficient to show that it is not bona fide 

Cal 445 E 
—S. 58 — See Stamp Duty — Stamp Act 
(1899), S. 2 (17) Mad 860 (SB) 


——S. 69 — See State Financial Corporations 
Act (1951), S. 31 All 416 (FB) 


—S. 69 (8) — Purchase by mortgagee’s no- 
minee — Suit by purchaser for possession — 
Plea by mortgagor-defendant that sale is to 
mortgagee’s nominee, is not barred by S. 69 (8) 

Mad 343 
——S. 105 — See Houses and Rents — Bom- 
bay Rents, Hotel and Lodging House Rates Con- 
trol Act (1947), S. 18 (1) (e) Guj 205 A 


—S. 108, clauses (b) and (c) — Suspension 
of rent — Doctrine — Applicability — Dispos- 
session of tenant from leased property — Physi- 


R 
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Transfer of Property Act (contd.) 
cal force, coercion, threat or fraudulent process 
used — Tenant is entitled to suspension of rent 
— Cannot be treated as defaulter Cal 418 
——S, 108 (c) — Lease for a term — Third 
person getting into possession under title al-eged 
to be derived from lessee — Lessor suing third 
person for possession — Lessor cannot succeed 
till the expiry of the term of the lease 
SC 2079 A 
S. 108 (0) — Use of land not for purpose 
other than that of lease — Inhibition of S. 108 
(o), not attracted : SC 1994 B 
——§. 116 — See Tenancy Laws — Tamil 
Nadu City Tenants Protection Act (1922), 5. 9 
Mad 367 
Travancore Income-tax Act (23 of 1121 ME) 
S. 66 (8) — See Income-tax Act (1961), 
S. 221 SC 2165 A 
Trust Act (2 of 1882) 
S. 91 — Scope — Equitable right under — 
Enforceable in a suit for specific performar.ze 
Cal 425 B 
U. P. Industrial Disputes Act (28 of 1947) 


S. 8 — Government Notification unde: — 
Limited nature of functions of Board of Concilia- 














U. P. Industrial Disputes Act (contd.) 
tion indicated —- Chairman not showing his re- 
port to other members — Principles of natural 
justice not violated SC 2057 D 
S.4-K — Order of Government under 
S. 4-K being purely administrative need not be 
speaking order — Order not vitiated for ab- 
sence of reasons SC 2057 B 
——S. 4-K — Discretion of Government to 
make a reference of industrial dispute — Inter- 
ference by High Court under Art. 226 of Cons- 
titution SC 2057 C 
U. P. Municipalities Act (2 of 1916) 

See under Municipalities. 
U. P. Zamindari Abolition and Land Reforms 

Act (1 of 1951) 

See under Tenancy Laws. 
West Bengal Court-fees Act (10 of 1970) 

See under Court-fees and Suits Valuations. 
wae Premises Tenancy Act (12 of 





a 


_ See under Houses and Rents. 
Words and Phrases 

“May? — Meaning — 
(1908), O. 21, R. 29 





See Civil P. C. 
Pat 307 A 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM 
ETC. IN A. I. R. 1975 NOVEMBER 


Diss, = 


Dissented From in; Not F. = Not Followed in; Over. = 


Overruled in 


3 Revers. = Reversed in, 


SUPREME COURT 
AIR 1978 SC 2061 = 1973 Tax LR 1052 — 
Over. AIR 1975 SC 1996. 
ALLAHABAD 
1971 All LJ 756 = ILR ee 2 All 185 — 
Over. AIR 1975 All 416 (FB). 
1972 Tax LR 57 = 88 ITR 895 (AD — 
Over. AIR 1975 SC 2016 C. 
(1972) Spl. Appeal No. 914 of 1968, D/- 3-5- 
1972 (All) — Revers, AIR 1975 sc 


2057 C. 
(1975) 1 All LR 391 (FB) — Revers. AIR 1975 
SC 2140 


‘ANDHRA PRADESH 


(1972) A. A. O. No. 16 of 1971, D/- 24-8-1372 
(Andh Pra) — Revers. AIR 1375 
Andh Pra 310. 2 

ILR (1974) Andh Pra 686 — Revers. AIR 1375 
SC 2030. 


GUJARAT 
(1974) 15 Guj LR 560 — Revers. AIR 1375 
SC 2128. 


KARNATAKA 
AIR 1970 Mys 171 (Pt. G) = (1970) 2 Lab L}- 
738 — Over. AIR 1975 SC 2025 B. 
(1974) 2 Kant LJ 310 — Revers. AIR 1375 
. Kant 211. 
(1975) 2 Kant LJ 110 — Revers. AIR 1975 


Kant 220. er 
AIR 1972 Ker 206 — Revers, AIR 1975 SC 
1967. 


` 


Kerala (contd.) 
AIR 1973 Ker 216 (Pt. A) — Revers, 


Ker 189 
MADHYA PRADESH 

(1968) Misc. Civil Case No. 221 of 1962, 
D/- 10-1-1968 (Madh Pra) — Revers. 
AIR 1975 SC 2106. 

AIR 1972 Madh Pra 106 = 1972 MPLJ 216 — 
Over. AIR 1975 SC 2130. 

MADRAS 

(1978) Appln. No. 466 of 1978, D/- 19-4-1978 

(Mad) — sai ay 1975 Mad 842 A. 


x RIS 
(1970) 36 Cut LT 519 — Diss. AIR 1975 
Orissa 219 D (FB). 
(1972) F. A. No. 26 of 1965, D/- 5-7-1972 
(Orissa) — Revers. AIR 1975 Orissa 214 


A, B. 

(1978) 1 Cut WR 203 — Over. AIR 1975 
Orissa 219 D (FB). 

(1973) F. A. No. 108 of 1970, D/- 10-12-1973 
(Orissa) —- Revers. AIR 1975 Orissa 208. 

ATR r. Orissa 100 — Revers. AIR 1975 SC 


PUNJAB 
AIR 1956 Punj 239 = ILR (1956) Punj 428 — 
Diss. AIR 1975 Delhi 215 B. 
(1970) Cri. A. No. 818 of 1967, D/- 21-1-1970 
(Punj) — Revers. AIR 1975 SC 1962 A. 
(1973) S. A. No. 1469 of 1969, D/- 2-5-1973 
(Punj) — Revers. AIR 1975 SC 1957. 
AIR 1974 Punj 162 = 76 Pun LR 273 /¥B) 
— Diss, AIR 1975 Andh Pra 315 F (FB), 


AIR 1975 


s Snjeg) 
ERRATA 
‘A. I. R. 1975 SC 1646 (September} 


Page 1651, Para. 24, 
word ‘within’. 


in last but one line, read (sic) after the word ‘no? and before the 


po 


AIR 1975S C 


AIR 


1957 
1960 


1962 


Other Journals 
(1975) 2 S C C 505 
1975 U J (SC) 648 
1975 Cur L J 378 
1975 800 — > 
(Cri) 601 
(1975) 48 CC 511 


- (1975) 2 S € C 414, 


430, 431, 436 
1975'SCC. 
(Cri) 644 
1975 Tax LR 1958 
36 S TC 232 
1975 SCC 
` (Tax) 369 
(1975) 2 S C C 894 
(1975) 280 6 528 


19758006. . 

(Tax) 362 
(1975) 2 8 C C 399 
100 ITR 715 
1975800 . 

(Cri) 625 

1975 Cur L J 580 
1975 SCC 

(Tax) 374 
(1975) 2 $ C C 454 
31 Fac LR 173 
(1975) 2 8 O C 480 


47 F J R364 
31 Fac L R 42 
(1975) 2 Lab 

LJ 125 
(1975) 4 S CC 357 
(1975) 2 S C C 274 
(1975) 2 Serv 

L R 267 
(1975) 2 Lab L J 93 
(1975)28C0C2 
1975 800 

(Cri) 360 


- (1975) 2 SCC 523 


1975 Cri LR 
(SC) 324 
31 Fec LR 135 


(1975) 2 SO C 144 


ea 
om 


100 ITR 706 
(1975) 2 8 C C 538 


` 


COMPARATIVE TABLE 
(10-10-1975) 
1975 November 
All India Reporter = Other Journals 


AIR 1975 SC | 

AIR Other Journals 
2112 ore, 
2117 ooo 
2125 30 FacL R 169 

(1975) 1 Lab 

` LI 391 

2128 (1975) 4 SCC 492 
2130 coe 
2135 ave 
2140 on 
2144 e.. 


AIR 1975 Allahabad 


AIR Other Journals 
402 wa 

406° ‘eee 

408° iie 

410. 

411 

413 
416(FB) 
420 
422 
424 


425 
430 
431 


AIR 1975 Andh-Pra. 
AIR Other Journals 
308 (1975) 1 Andh 

W R28 
310 (1974) 1 Andh 

LT 405 ' 


(1975) 1 Andh 
W R 203 
315 (FB) ILR (1975) Andh 
Pra 310 
(1975) 2 Andh 
WR 70 


AIR 1975 Bombay 


ese 


osa 


(1975) 1 All 
"TR 352 


oe 


AIR Other Journals 
278 77 Bom L R 330 
281 i ... ; 
297 1975 Mah L J 238 
801 1975 Mah L J 295 
303 77 Bom L R333 


AIR 1975 Calcutta 


AIR Other Journals 
404 aon 
410 (1975) 2 Cal 

. LI 256 
411 79 Cal W N 830 
413 ‘ee 
415 (1975) 1 Cal 


LJ 219 


(Nev.) 1975 Ladexes 2 (1) 


ATR 1975 Calcutta 


AIR Other Journals 
417 
418 
424 
497 
429 


(1973) 1 Cal 

L J 446 
423 
486 
440 
445 


` AIR 1975 Delhi 


iiiI 


AIR Other Jonraals 
210 ses 
215 . a. 
221 1974 Rajdkaal 
L R 638 
(1975) 77 Pun 
; L R (D) 56 
223 eee 
236(FB) Sea 


AIR 1975 Gujarat 


AIR Other Journals 
194 Pees! 
205° ise 


AIR 1975 Karnataka 


ATR Other Journals 
211 ooo 


215 ‘a. 
220 (1975) 2 Kant 
L J 132 
(1975) 2 Kant 
LJ 121 


224 


AIR 1975 Kerala 


AIR Other Journals 
178 oe 
182 ee 
185 1975 Ker L T 388 


(FB) ` ILR (1975) 2 Ker 1 
189 1975 Ker L T 551 


AIR 1975 Madh-Pra. 


AIR Other Journals 
209 1975 M P L J 612 
212 see 

217, 1975MPLJ 515 
223 1975 M P L J 525 


AIR 1975 Madras 
AIR Other Journals 
837° (1975) 1 Mad 

L J 269 


AIR 1975 Madras 
ATR Other Journals 
337con 88 Mad L W 343 

1975 (2) Sory 
L R 153 


342 88 Mad L W 432. 
343 88 Mad L W 371 
(1975) 2 Mad 
LI 27 
345 


360(SB) 88 Mad L W 402 
362(SB) 88 Mad L W 440 
367 $8 Mad L W 308 


‘AIR 1975 Orissa 
AIR Other Journals 
201 41 Cut LT 465 
(FB) (1975) 1 Cut 
.W R 355 
ILR (1975) Cut 724 


202 41 Cut LT 493 
(FB) ILR (1975) Cut 684 
208 41 Cut L T 454 
ILR (1975) Cut 536 
205 (1978) 1 Cut 
WR 1091 
41 Cut L T 480 
1975 A © J 249 
ILR (1975) Cut 644 
208 (1975) 1 Cut 


W R106 
41 Cut L T 379 


209 ILR (1975) Cut 291 
211 ILR (1975) Cut 819 
214 41 Cut L T 306 
ILR (1975) Cut 328 
216 ILR (1975) Cut 402 
219 41 Cut LT 526 


(FB) ILR (1975) Cut 789 


AIR 1975 Patna 
AIR Other Journals 
295 iéa 
307 
312 
320 sea 


AIR 1975 Punjab 


o.. 


AIR Other Journals 
821 77 Pun L R316 
324 1975 Pun LJ 
(Cri) 156 
843 1975 Pun L J 131 


AIR 1975 Rajasthan 


AIR Other Journale 
211 es 
213 oes 
215 1975 Raj LW 199 
217 ee 


k 


18 


1, 


g&o 


10. 


11. 


13. 


14. 


Aut INDIA REPORTER, 1975 NOVEUPER 


A. I R. CR. L. J., LAB. L-C. AND TAX. L. R. 
JOURNAL SECTIONS 





Rules regarding. contributions. 


The A. I. R., Cri. L. J., Labour I. ©, and Tax. L. R. are essentially and primarily 
law repcrts and have to find space for judgments of Courts in preference to all 
other matters. ` It should alsc be noted that the number of judgments which the 
A I. R. has to report is ever increasing and leaves very little space available 
for articles, etc. Contributions and articles cannot, therefore, be expected to be 
published as a matter of course. i : 


Contributors are requested to note that the failure of the A. I. R. to publish any 
article sent to it for publication should not be construed as a reflection on the 
merit of the article. : 


The question as to the publication of any article or other matter is entirely 
within the discretion of the Editor and he is not bound to give reasons fer 
accepting or not accepting any article or other matter. 


There is no undertaking to publish articles within any particular time. 


Until actually published, the acceptance of an article does not mean an under- 
taking to publish it. 


The Editor may print extracts or a condensed version of the article instead of 
rejecting it completely or printing it in extenso. 


Articles are accepted on the understanding that no remuneration will be due for 
them. 


No correspondence can be entered into regarding the publication or non-publi- 
cation or delay in publication of any article or other matter. _. 


There is no obligation on the A.J. R. to return unpublished articles. . Usually, 
thev are returned on request by the contributor within a reasonably short 
period, But this is done puraly as a matter of courtesy. Nor can the A. Í. R., 
accept anv legal responsibility for the safe custody of the article ete., or for the 
loss of the article etc., in transit. 


The Editor reserves to himself the right of making verbal corrections in the 
matters sent ior publication but otherwise the responsibility for the views 
expressed or statements made will be exclusively that of the contributors. 


As the space available in the journal section for articles is very limited, shorter 
articles have, subject to availability of space, relatively a greater chance of 
being published than longer ones. 


It will be an implied assurance underlying every contribution that the contribu- 
tor has not infringed the copyright of any other person and that he will be 
liable for breach of such assurance. 


An aritcle sent for publication in the A. I, R. may be published in the Cri. L. I. 
Tax. L. R., Lab. I. C. or vice versa, at the discretion of the Editor. . 


The matter sent for publication should always be type-written, on one side of 
the paper only with a wide margin on the left side, and at least two spaces | 


between lines, and should be free from mistakes of typing, grammar, etc. 


$ Chief Editor, 
ALL INDIA REPORTER, NAGPUR -1, 
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Calcutta University 
Notification 


The Senate of the University of Caleutta will. proceed to Select 
the Tagore Law Professor for the year 1977. The Professor is 
expected to deliver a course of not less than eight lectures on any 
one of the following subjects :— 


(1) Trade and Commerce under the Indian Constitution, 
(2) Legal Fictions, 
(8) Municipal Corporations, 


The Professorship carries an honorarium of Rs. 9,000/- only 
which shall be paid after the lectures are delivered. The copies of 
the lectures to be delivered by the Tagore Law Professor shall 
become the property of this University. The University will also 
undertake pub'ications of the lectures within a reasonable period 
after delivery. 


The intending candidates are required to send their applica- 
tions accompanied by twelve copies of the Synopses of their (a) pro- 
. posed lectures as well as (b) First (introductory) lectures to the 
Estates & Trust Officer of the University by the 30th June, 1976. 


The Synopses should not be a bare enumeration of the headings 
but should be such as would enable the experts to form therefrom 
an idea both of the subject-matter and of the method of treatment. 
Copies of the Synopses of the lectures (including the introductory 
lectures) will be adjudicated upon by the experts having special - 
knowledge on the subject. The person whose Synopses will be 
considered best for a particular year will be recommended to the 
Senate for appointment to the Tagore Law Professorship. The 
Senate will be glad to accept the recommendation and invite the 
Professor to deliver the lectures. 


_ SENATE: HOUSE, 
Caleutta-12. S. P. Banerjee, 
Dated the 28th August, 1975. REGISTRAR 


av, ALUL ENDLA SIRT UNLINI; 432iu UV RE BHD 


A NEW BOOK ON 
Law of Emergency and Security 


with special reference to 
( MISA — FOREIGN EXCHANGE — SMUGGLING, DEFENCE OF INDIA — 
ESSENTIAL COMMODITIES & GTHER EMERGENCY LAWS } 


By MAHABALESHWAR N. MORJE, 
B.Com., B.A. 4.0.0.8. (Lond.), LL. M. 
Advocate, High Court, Bombay, Ex Professor, Government Law College, Bombay. 
(A winner of the Prize of the Indian. Institute of Law ) 





ie re nt 


FOREWORD BY 
Hon'ble Mr. Justice G. N. VAIDYA, High Court of Bombay. 
(His Lordship states that the book can be of immediate and immense value 
to the Bench, the Bar and the Authorities concerned with these Laws.) 
(This book includes all latest Judgmonts, Ordinances, Orders, Rules, Bills 
i and Amendments etc., including the 39th Amendment to the Constitution.) 
> Pages 480 Gost Rs 95, 
IMPORTANT OPINIONS 
-" Your book on Law of Emergency and Security is a useful one.’ 
—§mt. INDIRA GANDHI, Prime Minister of India, 


“Thera ig no doubt that you have devoted a great amount of industry in bringing out 


the book.” 
— Hon'ble Mr. Justice Y. V. CHANDRACHUD, Supreme Court of India. 
“The Commentary undoubtedly is the product of your industry, painful research work and 
- erudition.” 
— Hon'ble Mr. Justice Y. S. DESHPANDE, - High Court, Bombay. 
“In short, this is a book for which she author may legitimately feel proud.” 
— Hon'ble Mr. Justice S. K. DESAI, High Court, Bombay. 


“I am sure the Bench and the Bar would find the book extremely helpful.” 
— Hon’ble Mr. Justice D. M. REGY, High Court, Bombay. 
“I find that's you have dealt exhaustively with the cages on these gubjecty, which have 
been decided upto the time of publicatior of the book.” 
— Hon’ble Mr. Justice M. H. KANIA, High Court, Bombay. 


“I feel it should prove a handy guide in the days toil to those who deal with this new 
` piece of Legislation.” 


— . Hon ble Mr. Justice R, K. JOSHI, High Court, Bombay. 


“I congratulate tha Author for writing the very useful book on Law of Emergency and 
Security.” 


— RAJNI PATEL, Bar.at-Law, President, B.P.C., Bombay. 


: “The book will be useful to the persons who are concerned with enforcing Emergency 
aws.’ 


— Shri RAMRAO ADIK, Advocate General, Maharashtra State. 
For Orders Write To :— ; 
1. S. S. PRADNYA PRAKASHAN, 23, Hamam Street, Fort, Bombay-400023. 
Tel. : 257123, Residence Tel. : 538259. 
2. INTERNATIONAL BOOK HOUSE, Ash Lane, Fort, Bombay-400023. 
3. N.-M. TRIPATHI, Princess Street, Bombay~400002. 























A GRAND OPPORTUNITY 
TO SELL YOUR OLB BOOKS 


WE PURCHASE OLD BOOKS Tike A. L R. Or. L. J., B. L. R., 


C. W. N., Ete, Ete. 


I YOU ARE WILLING TO SELL- 
WE ARE READY TO PURCHASE: 


ALL INDIA REPORTER- 
1914 to 1974 or Any Series or Biak Years. 


CRIMINAL LAW JOURNAL- 
1904 to 1974 or Any Series or Break Years. 


ANY STATE JOURNAL like- 
B. L. Rọ, A. L. J, P, L. R, M. L. J., C. W.N., ete. ete. ° 


ALL ENGLAND LAW REPORTS- 
1936 to 1973 or any Break Series or 
Break Years. 


HALSBURY’S LAWS OF ENGLAND- 
3rd Edn. - 48 Vols. 


LAW REPORTS INDIAN APPEALS- 


Vols. 1 to 77 or Vols. 1 to 56 or 
Miscellaneous volumes. 
ANY OTHER INDIAN OR FOREIGN REPORTS: 


REMEMBER US WHENEVER YOU ARE GOING 
TO DISPOSE OF YOUR COMPLETE LIBRARY 
OR PART THEREOF, 


Please Write immediately regarding Condition 
and other Details of the Books to — 


CHETANDASS WADHWA 
M/s. Wadhwa & Company 


LAW BOOK-SELLERS, PUBLISHERS & DEALERS 
IN SECONDHAND BOOKS. 


DHANTOLI, NAGPUR-440012. 
J. K. W./2/75 
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Phone: 3441 Grams: Document Houses, SIMLA-S3. 
(A. I. F. D. INVESTIGATION BUREAU ) 1930-1975. 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
` Jor DETECTING FORGERIES in IMPORTANT cases: 
Wills, Partnerships, Agreements, Deeds, Pronotes, este. 
Rafer to: SENIOR CONSLTS. 
SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 
on Examination of Questioned Documents Inks & Paper Analysts & Ballistic Experts, 
Dr. BAWA R. SINGH, Ph.D., Goig Medallist, 
(Great Britain), etc. F.R. M.S., M.R. P.S. 
wiih NO EQUIVALENT & NOTHING PARALLEL 
i More than 45 (Forty-five) Years Successful Experience 
QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA-3. 











JUST PUBLISHED 


Seervai’s Constitutional Law of India 


Volume i 


Bince this book appeared eight years aga, it has established itself as the leading authority, and the 
only Critical Commentary, on the Constitutional Law of India, The second edition bag been long awaited, 
‘and its appearance will be greeted with relief by hard worked practitioners seeking guidance on the erent 
changes that have been brought about by judicial decisions and constitutional amendments in the last eight 
years, 


Soervai’s Critical Commentary deals with these changes. - This has made it necessary to re-write and 
enlarge many chapters of the book, which will now be issued in two volumes, Each volume will contain 
a separate Table of Cases and an Index, and Volume 1 will contain a text of the Constitution, brought 
up-to-date, As with the first edition, so with this, the hook is divided into thirty chapters, 

Volume 1 has the following chapters: I Introductory; II Interpretation of the Constitution; TI 
Courts and the Constitution; IV The Preamble; V The Relations of the Union and the States Inter se ; 
Territories, New States; VI Citizenship; VII Fundamental Rights—General Considerations : “The State” 
and “Fundamental Rights”; VIII Violation of Fundamental Rights: Art, 18; IX Equality: Art. 14; 
X Right to Equality : Arts, 15-18; XI Right tc Freedom: Art, 19; XII Right to Freedom: Arts, 20-24; 
XIII Right to the Freedom of Religion : Arts. 25-28 ; XIV Cultural and Educational Rights : Arts, 29 & 80 ; 
XV Rights to Property : Arts, 81-310. 


Volume 1 contains approximately 1000 gages, and Volume 2, to be published three months later, 
Will contain approximately 700 pages, 


Price Per Set Rs. 125.00 Vol. I Rs. 75.00 Vol. II Rs. 50.00 
To be Sold in Sets only. 


N. M. TRIPATHI PRIVATE LIMITED. 
SAMALDAS GANDHI MARG, BOM B A Y-3. 
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TELEPHONE: 23113 TELEGRAMS: “EXPERT, NAGPUR” 
Sor &xpert Opinion & Evidence 


c. TF. BRANAGAY 


TRAINED IN ENGLAND : F.A. ¥.Sc,, B.A, LL.B., F.R.M.S. (LONDON) 


Government Consultant For Questioned Documents 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


. Ramdaspeth, NAGPUR- 40. 


AAL Kya em me eee mee s5 








Qualify asa 
DOSUMENT EXAMINER 
for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 
COLLEGE OF DOCUMENTS SPECIALISTS 
(Established : 1930) 
Re.started after partition of the Country 
Prospectus for Postage stamps of only ninety-five paise, 

QUESTIONED 1 DOCUMENT EXAMINER'S HOUSE, SIML AS, 


SSS SS ee a 
“DISPUTED DOCUMENTS? Phone: 565485 
Consult: Mie Ke MEHTA, Examiner, Questioned Documents, 


15-A/33, Western Extension Ares, Ajmal Khon Roed, Karol Bagh, NEW DELHI-5, 
Author of: IDENTISIOATION OF HANDWRITING & OBOSS-BXAMIRATION OF EXPERTS. 





sane o nme mayne 
pre re 








éth enlarged & revised edition. Price Re. 32-50 
IDENTIFICATION OF THUMB IMPRESSIONS & ORCSR-HXAMINATION OF 
YINGER PRIRT BEPEBTS. 32nd Edition. Price Re. 15-00 


The Supreme Const & almost all the Righk Courte have purchased the books for Judges! Library. 
Various Osurts throughous India send original dosuments fe M. E. MEHTA for opinion. 





Grams; “Fergefoe” Phone: 71182 
HANDWRITING EVIDENCE 
By X, S. RAMAMURTHI, Handwriting Expert (47 years standing) 
$, III Main Read, Gandhinagar, Adyar, MADRAS : 60002 


Foreword by the Honourable Mr. Justice G. RAMANUJAM, Judge ak Court, Madras, 


Honourable Mr. Justice PARTHASARATHY, Judge High Court, Hyderabad, 
rays the book is indispenssbls ia the eonduet of disputed document cases, Price Rs. 30/-. 


Copies from X., S. PRASAD, Handwriting and Finger Print Expert. 
3, II Maim Road, Gandhinagar, Adyar, Madras: — 600020. 


Grams : “EXPERT JAIPUR" Telephora : 72185 


INTERNATIONAL EI KNOWN EXPERT 
GAIN AT YOUR SERVICE 


Prof. B. B. Kasny ap 


B.A, (Hons.) LL.B, (Delhi), M.LA.I. (U.S.A), F.R.M.S, ry’ 
HANDWRITING & FINGERPRINT EXPERT 


Becently visited New Scotland Yard of London and various Forensic Solence 
Laboratories of {6 counties of Europe. Africa and Asia, i.e, England. Denmark, Norway, 
Sweden, Finland, Holland, Belgium, France, West Germany, Switzerland, Italy, Greece, 
Nepal, U. A. R, Iran and Afghanistan, where Kashyap had gone to atiend tyro 
International Conferences, advanced study and lecture tour. 


Chitaranjan Marg, C-Scheme, Jaipur-1. (Raj) 


Sor Expert Opinion & Evidence 
ON 
Handwriting & Finger Prints 
CONSULT : 
EX. LIEUT. A. D. CHITALEY, UN 
R.C., MLAS, (U.S.A) 
Handwriting & Finger Print Expert 


“SWASTIK” 1-6, LAXMINAGAR, 
RAGPUR-446010, 
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CLASSIFIED ADVERTISEMENTS 





Phone No.: 388482 Telegrams: '‘Documeats’ 
CONSULT Nagpur, 
SENIORMOST GOVT. EXPERT 


A. B DIXIE, wa. LB. 


Govt. Examiner of Questioned Documents M. P. 
CAN SEND PHOTOGRAPHER 
Near Mecosabagh High School, 
NAGPUR-4, 
Phone: 6853 Grams ‘DOCUMENTS’ 
CONSULT INDORE -43. 
0. T. SAR WATE, 2.4., un.3., FRM, 
Consultant to 
MADHYA PRADESH & RAJASTHAN 
For Disputed Documents, Finger-Prints 
€ Fire-Arms 
Can send Photographer 


15, Yeshwant Colony, INDORE-3, (M. E.) 
LL ELD FE EL TE TE SNS A, EE mE 
“Forensic Science Laboratory Phone: 874! 
Hagiqat Nagar-—SAHARANPUR, U, P, Unde:. 
takes Comparison of disputed Finger-Printe & 
Writings, Accertaing age of Ink-Type-Writing 
Machine : Range & Direction of Aa shot : Use of a 


particular weapon, Courts & parties from India & 
abrdéad send original documents”, 


Directors : 
A. S, NANDA, M.A. 











K. S, NANDA, B.A. 





d 





PARMESHWAR DAYAL 
Examiner of Questioned Documente 
Forgery Detection Burear, 
Medows House, Medows Street, 
Fort, BOMBAY — 400001. 


“Phones Offics: 254088 Resi. : 688783 
RECREATION aaa a 
Consult : l 


G. S. PRAKASA RAO 
` Handwriting & Finger Print Eupert 
34, Madhava Nagar, NAGPUR-10, 








e 


O i 


Knows Indian scriptas — Devanagari 
Telugu, Tamil, Kannada, Urdu & 
Others. Fees reasonable. 








am T. BHANAGAY, 
B.A. 8.86.; LLB. BM. ICA. L 
Examiner of Questioned Documents `, 
(Formerly a Govt. Examiner of Questioned ` 
‘Documents in Bombay State for over 12 years) 


369.A, Gandhinegar L. A. D. College Square 
North Ambazari Road, NAGPUR. 


e 








_ ‘Phones Office : 





to nd all 


259683 
Phone { 441281 


T. J. GAJJAR H. T. GAJJAR 
GAJJAR & GAJIAR 
Handwriting Experts 


Examiner Press Building 
35, Dalal Street, BOMBAY- 4. 


Office : 
Resi, 











INDIAN INSTITUTE OF CRIMINOLOGY 
“SWAGAT” RAMDASPETH, NAGPUR—10 
Offers: POSTAL COURSES in Identification of 

(1) HANDWRITING (2) FINGERPRINTS 

(8) FIRE ARMS (FORENSIC BALLISTICS) 

For Prospectus Send by M. O. Rs. 4/. 
Miss P. K. SARASWATHY, 
Asst. Director (Admn.).' 
Se TS es BA PR TT DE 


“FOR DISPUTED DOCUMENTS AND 
FINGER PRINT CASES” 


T, P, PATIO, B.A. LL.B. 
(Trained in England) 
DOCUMENT HXAMINER 
Jatharpeth Road, AKOLA (M. S.) 


Bombay Office Address i— 3rd floor, 43, Veer 
Nariman Road, Fort, Bombay—}, 
Akola: Phone 889 Bombay Phone: 252646 


Mem eroon eo EEEE EE AET SE 





Consult : 











prints requiring Lego-scientific accurate 
solutions Phone : 2680 

To, ©. BESHAGIRI RAO, B.A., B.L. 
HANDWRITING & FINGERPRINT EXPER? 
8/257 Wird. Road, ANANTAPUR-2, (Andh-Pre.) 


CROSS-EXAMINATION OF EXPERTS, 
PREPARATION OF NOTES FOR CROSS- 
EXAMINATION OF EXPERTS, undertaken 


pen 


Refer your problems of Handwriting—Finger- | 








Phone No. 38562 
For Finger-prints, Type, or anything abosi 
a Contested Document ..... CONSULT 
H. L- BADHWAR 
EXAMINER OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan, Nasie Road 
( near Janta Hotel ) INDORE (M. P.) 


Consulied = Govt. 2 Experience over 27 7 yrs, 








“ANIL KUMAR MATHUR 


Examiner of Questioned Documents, 
Forgery Detection Bureau, 
Medows House, Medows Street, 
Fort, BOMBAY — 400001. 
254083 Resi. : 588785 


PEAR REY pana nha abit t 
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the order, decision or instrument anthenti- 
gated- in the manner specibed in sab-sec. 
flon (1), on payment of such fse as may be 
prescribed. 


12. Staff of Board. 


(1) Subject to the provisions of sub.sec- 
tion (2), the Board may, for the purpose of 
enabling it efficiently to perform its functions 
under this Act, appoint such number of officers 
and other amployses as it may think fit. 


(2) The recruitment and conditions of ser. 
vice of such officers and employees shall be 
such as may be provided by regulations made 
ander thia Act. 


13. Transfer of service of existing em- 
ployees to Board. 


Subject to the provisions of this Act, every 
person employed in the library immediately 
before the date of establishment of the Board 
shall, on and from such date, become an 
employes of the Board with’ such designation 
as the Board may determine and shall hold 
his office or service therein by the same 
tenure, at the same remuneration and upon 
the same terms and conditions as he would 
have held the same on such date if the Board 
had not been established and shall continue to 
do so unlegs and until his employment in the 
Board is duly terminated or until such tenure, 
remuneration and terms and conditions are 
duly altered by the Board: 


Provided that the tenure, remuneration and 
terms and conditions of service of any such 
person shall not be altered to his disadvantage 
without the previous approval of the Central 
‘Government. 


14. Location of library, 


The library and the collections thereof 
hall continue to be located at Rampur. 


OHAPTER III 


PROPERTY: LIABLLITIES AND FUNOTIONS 
OF BOARD 


45. Properties and liabilities of Board. 
(1} On the establishment of the Board— 
{i) all properties. funds and dues which 

are vested in, or realigable by, the trustees of 

the library constituted by the deed of trust, 
in their capacity as such, shell vest in, and be 
gealigable by, the Board ; and 


(ii) all liabilities in relation to the library, 
which are enforceable against the said trustees, 


` shall be enforceable only against the Board.. 


(2) All properties, which may, after the 
establishment of the Board, be given, be- 
queathed or otherwise transferred to the 


1875 Acts 7, 
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library or acquired by the Board, shall vest 
in the Board. i 


16. Duties of Board, 


(1) Subject to the provisions of the deed 
of trust, it shall be the general duty of the 
Board to manage the Library and to plan, 
pomote, organise and implement programmes 
for the development of the library on modern 
agientific lines (including provision of adequate 
facilities for preservation and photo.duplica. 
tion of rare manuscripts) and to perform such 
other functions as the Contral Government 
may, from time to time, assign to the Board, 


(2) In particnlar and without prejudice to 
the generality of the foregoing provisions, the 
Board may take such steps as it thinks fit— 


(a) to provide for instruction and research 
in matters relating to libraries and for the 
advancement of learning and dissemination of 
knowledge in such matters ; 

(b) to protect, enlarge end improve the 
collections ia the library ; 

(o) to promote study and research and to 
provide facilities to scholars for this purpose ; 

(d) to do all such other things as may be 
necessary for the discharge of its functions 
ander this Act. 


17. Powers of Board. 


(1) Subject to such conditions and restric- 
tions as the Central Government muy think ft 
to impose, the Board may exercise atl auch 
powsrs 28 may be necessary or expedient for 
the purpose of carrying out its functions and 
duties under this Act. © 


(2) Subject to such regulations as may ba 
made by the Board in this behalf, the Board 
may, from time to time, purchase or other- 
wise acquire such manuscripts, books, articles 
or things as may, in the opinion of the Board, 
be worthy of preservation in the library. 


CHAPTER IV 
FINANCE, ACCOUNTS, AUDIT AND REPORTS __ 


18. Grants by Central Government to’ 
Board. 


For the purpose of enabling the Board to 
discharge its functions efficiently under this 
Ast, the Central Government may, after due 
appropriation made by Parliament by Jaw in 
this behalf, pay to the Board in each financial 
year,such sums of money a8 that Government 
considérs necessary by way of grant, ican or 

„Otherwise, 


- 19. Fund of Board. 


(1) The Board shall. maintain a Fund to 
which shall be credited — ; 


D8 [Act 22] 


(a) all moneys paid toit by the Central 
‘Government ; 

(b) such sums of money ag the State 
Government may pay annually for specified 
purposes ; 

(c) all fees and other charges levied by it 
under this Act ; 

(d) all moneys received by the Board by 
way of grant, gift, donation, benefac-ion, 
bequest, subscription, contribution or transfer; 

(e) all other moneys received by the Board 
in any other manner or from any other 
source. 


(2) The Board may expend such sums as it 
thinks fit for performing its functions under 
this Act and such sums shall be treated as 
expenditure payable out of the Fund. 


(3) A sum of money, not exceeding such 
sum as may be specified by regulations made 
under this Ast, shall be kept in currens ac. 
gount with any nationalised bank, or any 
other scheduled oz other bank approved by 
the Central Government in this behalf, but 
any moneys in excess of that sum shali be 
deposited in the Reserve Bank of Indis or 

‘ with the agents of the Reserve Bank of India 
or invested in such manner as may be gane. 
rally or epesially approved by the Central 
Government. 

Explanation.—In this sib-section,— 

(a) “nationalised bank” means a corres. 
ponding new bank as defined in the Banking 
Companies (Acquisiticn and Transfer of Unier. 
takings) Act, 1970; 

(b) “scheduled bank” meana a bank in- 
eluded for the time being in the Second 
Schedule to the Reserve Bank of Indis Act, 
1934. 

20. Budget. 

(1) The Board shall, by such date in each 
financial year as may be specified by the 
Centre] Government, submit to it for appro- 
val a budget for the next financial year in 
tha form specified by that Government, 

. showing therein tha estimated receipts and 
expenditure, and the sums which would te 
required from the Central Government duriag 
that financial year. 


(2) The budget for a financial year, ag 
approved by the Central Government for any 
financiel year, shall be the budget of the 
library for that financial year. 

(3) If any eum granted by the Central Gov. 
ernment to the library for any financial ysar 
remaing wholly or partly unspent in that 
financial year, the unspent sum may be carried 
forward to the next financial year and taken 
info acovunt in determining the sum to be 
provided for by the Central Government for 
that yoar. 
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(4) Subject to the provisions of sub-. 
section (5), no sum shall ka expended by ox 
on behalf of the Board, unless the expsndi.. 
ture is covered by provision in the budget: 
approved by the Central Government. 


(5) Subject to such conditions and reséric... 
tions as the Central Government may think 
fit to impose, the Board may sanction any re. 
appropriation from one head of expenditure 
to another or from @ provision made for one 
purpose to that for another purpose. 


21. Accounts and audit. 


(1) The Board gball maintain proper að. 
counts and other relevant records and prepare- 
an annual statement of accounts, ineluding 
the balence.sheet in such form es may be 
specified, in accordance with such generak 
directions as may be issued by the Centrah 
Government in consultation with the Comp. 
troller and Auditor-General of India. 

(2) The accounts of the Board shall be- 
audited annually by the Comptroller and 
Auditor-General of India or any officer autho- 
rised by him in this behalf, and any expendi. 
ture ircurred by bim in connection with such 
audit shall be payable by the Board to the- 
Comptroller and Auditor-Genéral of India. 

(3) The Comptroller and Auditor.General 
of India and any person authorised by him im 
connection with the sudit of the accounis of 


‘the Board shall have the rame r'ghta, privi. 


leges and authority in connection with such 
audit as the Comptroller and Auditor-General: 
of India has in connection with the audit ot 
Government accounts, and, in particular, 
shall have the right to demand the productior- 
of books; accounts, connected vouchers and 
other documents and papers and to inspect 
the office of the Foard, and the library. - 


(4) The accounts of the Board, aa certified 
by the Comptroller and Auditor-General of 
India or any other person authorised by him 
in this behalf, together with the audit report 
thereon, shall be forwarded annually to the 
Central Government and that Government 
shall, as soon as may be after the receipt 
thereof. cause the same to be laid before cach. 
House of Parliament. 


22, Returns and reports. 


(1) The Board shall furnish 40 the Central 
Government, at auch time and in such form. 
and in such manner a3 the Contral Govern. 
ment may direct, such returns, statements end 
pattignlars as the Central Governmoxt mays 
from time to time, require. 

* (2) Without prejudice to the provisions of: 
sub-section (1), the Board shall as goos ae 
possible after-the commencement of cack 


financial year, sutmit to the Oeatzal Gover =- 


og 
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ment, within such time as may be specified 
by the Central Government, a report giving 
true and full account of the ectivities of the 
Board during the previous financial year and 
an aozount of activities likely to be under. 
taken during the current financial year. ' 


CHAPTER V 
MISCELLANEOUS 


23. Power of Central Government to 
issue directions to Board. 


In the discharge of its functions under this 


Acs, the Board shall be bound by such direc. 


tions on questions of policy as the Central | 


Govermment may give to it from time to 
time : 

Provided that the Board shall be given an 
opportunity to express its yiews before any 
direction is given to it under this sub-section. 


24. Delegation of powers and duties. . 
The Board may. by general or special order 
in writing, direct that all or any of the powers 
or duties, which may be exercised or dis. 
charged by it, shall, in such circumstances and 
under such conditions, if any, as may be spe. 
Gified in the order, be exércised or discharged 
also by any member, offiger or employee of 
the Board specified in this behalf in the order. 


25. Officers and employees of Board to 
be public servants. 


Every officer or employee of the Board 
shall, when acting or purporting to act in 
purszance of the provisions of this Act or of 
any rule oz regulation made thereunder, be 
deemed to be a public servant within the mean- 


_ ing of section 21 of the Indian Penal Code. 


26. Protection of action taken under the 
Act. 


No suit, prosecution or other legal proceed- 
ing shall lie against the Board or any mem. 
ker, officer or other employee of the Board 
for anything which is in good faith done or 
imtended to be done in pursuance of this Act 
er of any rule or regulation made thereunder. 


27. Power of Central Government to 


make rules, 


(1) The Central Government may, by noti- 
fication in the Official Gazette. make rules to 
give effect to the provisions of this Act: 

Provided that when the Bosrd has been 
established. no such rules shall be made 
without consulting the Board. 

(2) In particular, and without prejudice to 
the generality of the foregoing tower, such 
rules may provide for all oz any of the follow. 
ing matters, namely : 
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(a) the term of office of, and the manner of: 
filling casual vacancies among, the memberg 
nominated under clause (ə), clause (f) or 
clause (h) of sub.section (1) of section 5; 

(b) the travelling and other allowances pay- 
able to a member other than the Chairman. 
and to æ person associated with the Board. 
under sestion 10; 

(c)“the disqualifioations for membership of 
the Baard and the procsdure to be, followed 
in removing a member who is or becomes: 
subject to any disqualification; 

(d) the conditions subject to which, and the 
mode in which, contracts may be entered ints 
by or on behalf of the Board; 

(e) any other matter which has to be or 
may be prescribed. 

(3) Every rule made under this section 
shall be laid ag soon as may be after it ig 
made before each House of Parliament while 
it is io session for s total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions, and if, before 
the expiry of the session immediately follow. 
ing the session or the successive sessions afore- 
said, both, Houses agree in making any 
modification in the rule or both Houses agree 
that the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; so, however. that any such modifica. 
tion Gr annulment shall be without prejudice 
to tha validity of anything previously doze 
under that rule. 


28. Power of Board to make regulations 


(1) The Board may, with the previous ap- 
proval of the Central Government, make 
regulations. not inconsistent with the provi- 
sions of this Act and the rules made there- 
under with regard to the discharge of itg 
functions under this Act. 


(2) In particular, end without prejudice te 
the generality of the foregoing power, such 
regulations msy provile for all or any of the 
following matters, namely :—~ 

(a) the conditions and restrictions subjeat te 
which manuscripts and booka in the library 
may be sged; 


(b) the manner in which, and the purposes 
for which, persons may be associated with the 
Board; 


(c) the time and place of meetings of the 
Board, the procedure to be followed in regard 
to the transaction of business at sush meetirgs 
and the quorum necessary for the transaction - 
of business at a meeting of the Board: 

(d) the maintenance of minutes of meetings 
of the Board and the transmission of eepies 
thereof to the Central Government: 
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(e) the redruitment and conditions oi 
service of officers and other employees of the 
Board: 

(f) the persons by whom, and the manner 


in which. payments, deposits and investments ` 


may be made on behalf of the Board; 

(g) the maximum amount that may be kept 
by the Board in a current account; 

(h) the maintenance of registers and ac. 
counts; 

(i) the compilation of catalogues and in- 
ventories of the manuscripts, books and other 
articles and things in the library; 

(i) the steps to be taken for the preserva. 
tion of the manuscripts, books and cthor 
articles and things in the library; 

(k) the general management of the libzary: 

(1) the fees and other charges to be levied 
for the use of any manuscript or book in the 
library; 

(m) any other matter in respect of which 
provision is, in the opinion of the Board: 
necessary for the performance or its functions 
under this Act, 

(3) The Central Government may, after con. 
sultation with the Board, by notification in the 
‘ficial Gazette, amend, vary or rescind any 
tegulation which it bas approved and there. 
apon the regulation shall have effect as so 
amended or varied or be of no effect, as the 
case may be, but without, prejudice to the 
exercise of the powers of the Board ander 
gub.sections (1) and {2}. 


29. Act to override other enactments and 
instruments. 


The provisions of tbis Act shall have effect 
notwithstanding anything inconsistent there. 
with contained in any law other than this 
Act for the time being in force or any instru. 
ment having effect by virtue of any enact- 
ment other than this Act. 
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THE ALL-INDIA SERVICES (AMEND. 
MENT) ACT, 1975 
(Act No. 23 of 1975)§ 
A [9th May. 1975] 


An Act further to amend the All-India 
Services Act, 1951. 


Be it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as fol. 
lows :— 





[$] Received the assent of the President on 9-5- 
1975 Act published in Gaz. of Indis; 12-5- 
1975 Part ILS, 1, Ext., p. 135. 

For Statement of Objects and Reasons, sea 
Gaz, of India, 21-12-1974, Part II-S., 2, Ext. 
p. 1282, 
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1. Short title. 


This Act may be called THE ALL-INDIA 
SERVIOES (AMENDMENT) ACT, 1975, 


2. Amendment of section 3. 


In tection 3 of tha All-India Services Act, 
1951 (hereinafter referred to as the principal 
Act), after sub.section (1), the following sub- 
section shall be inserted, namely :— 


“{1A) The power to make rules conferred 
by this section shall include the power to give 


‘yetrispective effect from a date not earlier 


than the date of dommencement of this Act, 
to the rules or any of them but no retros. 
pective effect shall be given to any rule go as to 
prejudiclally affect the interests of any pergon 
to whom such rule may be applicable.’’. 


3. Validation. 


No rule made, or purporting to have been 
made, with retrospective effect, under geg- 
tion 3 of the principal Act before the com. 
mencement of this Act shall be deemed to be 
invalid or ever to have been invalid merely on 
the ground that such rule was made with re. 
trospeative effect and accordingly every such 
rule and any action taken or thing done there- 
under shall be as valid and effestive as if the 
provisions of section 3 of the principal Act, as 
to amended by this Act, ware in force at all 
material times when such rule was made or 
actlon or thing was taken or done. 
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THE FORMER SECRETARY OF 
STATE SERVICE OFFICERS (CON. 
DITIONS OF SERVICE) AMEND. 
MENT ACT, 1975 
(Act No. 24 of 1975)*} 

(9th May, 1975) 


An Act to amend the Former Secretary 
of State Service Officers (Conditions 
of Service) Act, 1972. 


Be it enacted by Parliament inthe Twenty- 
sixth Year of the Repablio of India as fol. 
lows :— 


1. Short title. 

This Act may be called THE FORMER 
SECRETARY OF STATE SERVICE OFFI. 
CERS (CONDITIONS OF SERVICE) AM. 
ENDMENT ACT, 1975. 

2. Amendment of section 8. 


In the former Sacretary of State Service 
Officers (Conditions of Service) Act, 1972 


[*}] Received the assent of the President on 9-5- 
1975 Act published in Gaz. of India; 12-5- 
1975, Part II-S. 1, Ext., P. 187. 

For Btatement of Objects and Reasons, see Gaz., 
of India, 21-12-1974, Part II-S, 2, Exte 
P, 1237, 
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(hereinafter referred to as the principal 
Act), in section 8, — 


(a) in sub.section (1), after clause (0), the 
following provisos ‘and Explanations shall be 
inserted, and ` shall be deemed always to 
have been inserted, namely: — 


‘Provided that in relation to every former 
Secretary of State Service officer who, hav. 
ing been-in service on the lst day of Febru- 
ary, 1921, and domiciled .in India on that 
date, is entitled immediately before the ap. 
pointed day+to claim his pension computed in 
the rupee equivalent of the amount fixed in 
sterling at a rate of exchange of rupees fifteen 
to a pound sterling clause (e) shall have effect 
ag if for the words ‘'thirteen and one-third,” 
the word ‘'fifteen” were substituted: 


Provided further that every former Secre- 
tary of State Service officer whose pension 
was expressed in sterling or in respect of 
whose pension a fixed sterling minimum was 
applicable, and who, immediately before the 
appointed day, is a foreigner having taken up 
permanent residence outside India, shall, so 
long as he continues to be a foreigner perma- 
nently residing outside India, be allowed to 
convert the annuity of rupees thirteen thou. 
sand three hundred and thirty-three and one. 
third or the annuity actually payable to him 
in rupees, whichever is less, into pound eterl. 
ing at the rate of rupees thirteen and one- 
third to a pound sterling, and the annuity so 
converted into pound sterling shall be paid 
outside India. 


Explanation 1.—Nothing contained in the 
foregoing proviso shall be deemed to entitle 
any former Secretary of State Service officer 
to claim conversion of amounts representing 
the annuity or the commuted value thereof, 
already drawn in rupees before the com. 
ymencement of the Former Secretary of State 
Service Officers (Conditions of Service) Am- 
endment Act, 1975, into pound sterling. 


Explanation 2.— In this sub-section, the 
expression '“foreigner” means a parson who 
is not a citizen of India,’; 


(b) in sub-section (2), after ihe words 
“every former Secretary of State Service 
officer,” the’ brackets, words and figure "[not 
‘being an officer to whom the first proviso or 
the second proviso to sub.section (1) applies)” 
shall ba inserted and shall be deemed always 
to have been inserted. 


3. Insertion of new section 10A. 


After section 10 of the principal Act, the 
following section shall be inserted, namely: — 


The ‘LovsaccoO USES ACT, Lyuta 
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Power of Central Government to make 
orders in certain cases to ensure 
parity. i 

“10A. (1) If the. Central Government is 

satished that the conditions of service as 
respects any matter applicable to, or in rela. 
tion to, any Glass or category of former Secre- 
tary of State Service officers under section 6, 
Tor 8 or as’ respects any benefits by way of 
compensation for the increase in cost of living 
or any other reason, have become less favour- 
able than those applicable to or in relation 
to any Corresponding class or category of 
other officers of the Indian Administrative 
Service or the Indian Police Service or, as 
the case may be, any comparable service, it 
may, notwithstanding anything contained in 
those sections, by general or special order 
and subject to such conditions and restric. 
tions {including conditions as to refund ad. 
jusiment or recovery), as may be specified 
therein, make such provisions as it may deem 
fit for securing, so far as may be, parity in 
such cases. 

(2) Any order under sub-section (1) may 
be made go ag to have retrospective effect. 


(3) Every order made under sub-section 
(1) shall be laid, as soon as may be after it 
is made, before each House of Parliament 
while it is in session, for a total period of 
thirty days which may be comprised in ore 
session or in two or more successive sessions, 
and if, before the expiry of the session imme- 
diately following the session or the successive 
sessions aforesaid, both. Houses agree in 
making any modification in the, order or both 
Houses agree that the order should not be 
made, the order shali thereafter have effect 
only in such modified form or be of no effect, 
as the case may be; so however, tbat any 
such modification or annulment shall be with. 
out prejudice to the validity of anything pre- 
viously done under that order.’’. 


THE TOBACCO CESS ACT; 1975 


(Act No. 26 of 1975)*t 
z (12th May, 1975) 


An Act to provide for the levy and collec- 
tion, by way of cess, of a duty of excise 
on virginia tobbaco and a duty of cus- 
toms on tobacco, for the development 
of tobacco industry and for matters 
connected therewith. 

Be it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as follows: 


[*}] Received the assent of the President on 
12-5-1975 Act published in Gaz. of India; 
12-5-1975, Part II-S. 1, Ext. P, 187, 

For Statement of Objects and Reasons, see 
Gan of India; 7-3-1975, Part II-S, 2, Ext. 
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1. Short title, extent and commencement. 


(1) This Act may be called THE TOBACCO 
CESS ACT, 1975. 


(2) It extands to the whole of Indis. ` 


(3) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different provisions. 


2. Definitions. 


(1) In this Act, unles3 the context other wise 
requizes,— 

(a) “Board “raeans the Tobacco Beard 
established under section 4 of the Toabdcco 
Board Act, 1975; $ 

(b) "preccribed” means prescribed by rules 
made under this Act; 


(e) “registered auotion platform” meavs an 
auction platform registered with the Boara in 
accordanca with the rules made under the 
Tobacco Board Ast, 1975. 


(2) All words and expressions used in this 
Act and not defined, but defined in the To- 
bacco Board Act, 1975. shall have the mean. 
ings respectively assigned to them in that Act. 


3. Duties of excise on virginia tobacco. 


(1) There shall be levied and collected, by 
way of a cess for the purposes of the Tobacco 
Board Act, 1975, a duty of excise at the rate 
of one paisa per kilogram on virginia tobacco 
which is produced in India and told at a regis- 
tered auction platform. 


(2) The duty of excise levied under enb- 
section (1) shall be in addition to any cese or 
duty leviable on virginia tobacco under sny 
other law for the time being in force. 


(3) The duty of excise payable under eub- 
section (1) in respect of any virginia tobs2co 
sold at a registered auction platform shall be 
payable by the seller thereof to the person or 
euthority prescribed in respect of such plat- 
form, 


(4) The person or authority prescribed in 
respect of a registered auction platform shall 
collect the duty of excise payable on virginia 
tobacco cold at such platform and pay the 
amount so collested to the Central Govern- 
ment in such manner and within such time as 
may be prescribed. i 


(5) If any duty of excise payable under this 
section, or if any amount collected under this 
section by way of auch duty, has not been paid 
to the Central Government within the period 
prescribed under sub-section (4), the Central 
Government may recover such duty or amount 
in the same manner as an arrear of lend 
revenue. ` 
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4, Duties of customs on tobacco. ' 


(1) There shall be levied and collected, by 
way of a cess for the purposes of the Tobacco 
Board Act, 1975, a duty of customs at such 
rate not exceeding one per cent. ad valorem 
ag the Central Government may specify, by 
notification in the Official Gazette, on all 
tobacco, which is exported. 


Explanation. — ‘Exported’ means taken 
out of India by land, sea or air. 


(2) The duties of customs levied under sub. 
erection (1) shall be in addition to any cass or 
duty leviable on tobacco under any other law 
for the time being in force. 


(3) The provisions of the Customs Act, 1962 
end the rules and regulations made there- 
under, including those relating to refunds and 
exemptions from duty, shall, a; far as may be, 
apply in relation to the levy and collection of 
the daty of customs leviable under sub.sec- 
tion (1) aa they apply ia relation to the levy 
and collection of duties of customs under that 
Act or those rules and regulations. 


5. Crediting proceeds of duties to Con- 
solidated Fund of India. ; 


The proceeds of the duties of exaise and 
customs levied under sections 3 and 4 resp3a. 
tively shall first be credited to the Consoli- 
dated Fund of India and the Central Govern. 
ment may, ‘if Parliament, by appropriation 
made by law in this behalf, so provides. pay 
to the Board, from time to tims, from out of 
such proceeds, after deducting the expenses on 
collection, such sums of money as if may 
think fit for being utilised for the purposes of 
the Tobacco Board Act, 1975. 


6. Penalty for evasion of duty of excise 
payable under section 3. 


Whoever wilfully or intentionally evades 
or attempts t? evade the payment of any duty 
of excise payable by him under section 3, or 
the payment of any amount collected by way 
of duty under that section shall be punishable 
with imprisonment for a term which may 
extend to six months, or with fine which may 
extend to one thousand rupees, or with both, 


7. Offences by companies. 


(1) Where en offence under this Act has 
been committed by a company, every person 
who, at the time the offence was committed, 


„was in charge of, and was responsible to, the 


company for the conduct of the business of 
the ‘company ag well as the company shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : : 


"hey os 


Provided that nothing contained in this 
-sub-section shall render any such person liable 
‘go any punishment, if he proves that the 
‘offence was committed without his knowledge 
sor that hs exercised all due diligence to pre- 
vent the commission of su3h offence. 

(2) Notwithstanding anything contained in 
~gub-section (1), where an offence anler this 
Act has been committed by a company and it 
. ‘a proved that the offenca has been committad 
«with the consent or connivan3e of, or is attri. 
butablo to any neglect on the part of, any 
director, manager, secretary or other officer of 
“the company, such director, manager, secretary 
-r other officer shall also be deemed to be 
guilty of that offence and shali ba liable:to be 
sproseeded against and panished acco:dingly. 


Explanation, — For the purposes of this 
-gection,——- 

(a) “company” means any body corporate 
and includes a firm or other association cf 
4ndivilualg; and 

(b) “director,” in relation to a firm, moans 
& partner in the firm. 


8. Jarisdiction of court. 

No court inferior to that of a Metropolitan 
Magistrate or a Magistrate of the first class 
vi try any offencs punishable under this 
Act. 


4. Previous sanction of Central Govern- 
ment, 


No prosecution for any offence punishable 
sander this Ast shall bo institute! excaps with 
‘¢he previous sanction of the Cantral Govern. 
ment. 


10. Protection of action taken in good 
faith. 


No suit, prosesution or other legal proseed- 
dng shall lie against the Central Government 
orany offizer or other employee of the Oen- 
$ral Goverament or againat the Board or any 
-Offigar o: emyloyee of the Board for anything 
svhich is in good faith done or intended to be 
done under this Act or the rules made there. 
under. 


Al. Power of Central Government to 
make rules. 


(1) The Central Government may, by noti. 
fication in the Official Gazette, make rules 
for carrying out the purposes of this Act. 


(2) In particular and without prejudice to 
he generality of tha foregoing power, such 
gules may provide for all or any of the fol. 
4owing matters, namely :— 

(a) the assessment and collection of the 
«Aunties of excise levisd under section .3 and 
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the furctions and powers which may ba exer- 
cised and the duties which may bs discharged 
in connection therewith by the Board or any 
officers or other employees of the Board; 

(b) the persons or suthorities who may 
collect daties of excise under cub sectiona (3) 
and (4) of sastion 3, the tims within which 
and the manner in which the proceeds of 
such duties of excise shall be paid to the 
Oentral Government; 


(c) the returns which the persons or autho. 
yities‘referred to in clause (b) shall furnish 
to the Oentral Government and the form and 
the manner in which and the intervals at 
which sach returng shall be furnished.’ 

(d) any other matter which has to be, or 
may be, prescribed by, or provided for, by 
rules, under this Act. 


(3) In making any rule under this section, 
the Central Government may direct that a 
contravention thereof shall ba punishable 
with imprisonment for a term whith may ex. 
tend to six months, or with fine which may 
extend to one thousand rupees, or with both, 
and in the casa of a continuing contravention, 
with an additional fine which may extend to 
fifty rupes for every dey during which such 
Coniravention continues after conviction for 
the first such contravention. 

(4) Every rule made under this seotion shall 
be laid, as soon as may be after it is made, 
bafore exch House of Parliement, while it is 
in session, for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions, and if; before 
the expiry of the session immediately follow- 
ing the ssssion or the successive sessions afore. 
said, both Houses agres in making any modi. 
fication in the rule, or both Houses agree that 
the rule should not be made, the rule shall 
thereafter have effect only in such modified 
form or ba of no effect ag the case may be; BO: 
however, that any such modification or annul. 
mont shall be without prejudice to the validity 
of anything previously done under that rule. 


m 


THE NAGALAND APPROPRIATION 
(No. 2) ACT, 1975 
(Act No. 27 of 1975). 
[14th May, 1975}, 
An Act to authorise payment and appro. 
priation of certain sums from and out 
of the Consolidated Fund of the State 


of Negaland for the services of the. 
financial year 1975-76. 


‘([Text of the Act Not Printed.] 
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THE COMPANIES (TEMPORARY 
RESTRICTIONS ON DIVIDENDS) 
AMENDMENT ACT, 1975 


(Act No. 28 of 1975)* 
[21st May, 1975] 


An Act to amend the Companies (Tem- 
porary Restrictions on Dividends) 
Act, 1974, 


Be it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India ge fol. 
lows :— 


1. Short title and commencement. 


(1) This Act may be called the COMPANIES 
(TEMPORARY RESTRICTIONS ON DIVI. 
DENDS) AMENDMENT AOT, 1975. 


(2) It shall be deemed to have come into 
force on the 1st day of March, 1975. 


2. Amendment of section 4. 


In the Companies (Temporary Restrictions 
on Dividends) Act, 1974 (hereinafter referred 
to as the principal Act), in section 4, in sub. 
section (1), for the words “Fora period of 
two years,” the words “Save as otherwise 
provided in gection 5A, for a period of two 
years” shall be substituted. 


3. Amendment of section 5. 


In section 5 of the principal Act, for the 
words "For a period of two years,” the words 
“Save as otherwise provided in section 5A, 
for a period of two years” shall be substituted. 


4. Insertion of new section 5A. 


After section 5 of the principal Act, the 
following section shall be inserted namely:— 


Restrictions under which dividends in 
excess of distributable proiits may 
be declared. 


‘SBA, (1) On and from the commencement 
of the Companies (Temporary Restrictions 
- on Dividends) Amendment Act, 1975, and 
subject to the provisions of sub-section (2), 
it shall be lawful for a company to which 
this Act applies to declare, out of its profita 
for any financial year, dividend exceeding, 
in the aggregate, its distributable profits for 
that financial year. 


(2) Where, after the commencement of 
the Companies (Temporary Restrictions on 
Dividends) Amendment Act, 1975, a com- 
pany to which this Act applies declares divi. 
dond for any financial year exceeding, in the 
ageregate, its distributable profits for that 


[¥] Received the assent of the President on 
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financial year, such company shall not, for s 
period of two years from the appoinied day. 
make payment of so mush of such dividend 
as exceeds its distributable profits for that 
finansial year, and on the expiry of the said 
period, so much of the dividend as is in 
excess of the distributable profits of the com- 
pany for the financial year aforesaid (the 
amoun in excess as aforesaid being herein. 
after referred to ag the ‘deferred dividend”), 
shall be payable, together with interest due 
thereon at the rate of eight par cent. por 
annum, in two equal annual instalments, 
the first of which shall become due and pay- 
able on the date on which the said period of 
two years expires. 


(3) The provisions of sections 4 and & 
shall, except to the extent they are incon. 
sistent with the provisions of this sectian, 
apply to a dividend declared under this 
section. 


(4) No dividend shal! be declared under 
sub.section (1) except after complying with 
the provisions of sub-section (2A) of section 
205 of the Companies Act, 1956. 


(5) The provisions of section 205A of the 
Companies Act, 1956, shall not apply to any 
instalment of deferred dividend: 


Provided that if the whole or any part of 
aninstalment of deferred dividend remains 
unpaid after the expiry of « period of thirty 
days from the date on which such instalment 
becomes due and payable, the provisions of 
the said section 205A ‘shall apply to the 
amount go remaining unpaid. 


(6) Where, after the commencement of 
the Companies (Temporary Restrictions on 
Dividends) Amendment Act, 1975, a. com. 
peny to which this Act applies declares divi. 
dend for any financial year exceeding im the 
aggregate, its distributable profita for that 
financial year, the provisions of the Income. 
tax Act, 1961, shall subjeot to the provisions 
of sub.section (10), apply in relation to the 
whole of the dividend ‘so declared, as they 
apply in xeletion to dividend which is de. 
clared but payment of no part of which is 
deferred, 


(7) Where, after the commencement of 
the Companies (Temporary Restrictions on 
Dividends) Amendment Act, 1975, a com- 
pany to which this Act applies declares divi. 
dend for a financial year exceeding, in the 
aggregate, its distributable profits for that 
financial year, the company shall post, within 
forty-two days from the date of such declara- 
tion, to every share-holder entitled to the 
payment of the dividend, a warrant autho- 
vicing the payment of. the dividend so declar . 
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ed, but the said warrant shell be-so prepared 
as to authorise— 

(a) immediate payment of so much of the 
dividend as does not exceed the distributable 
profits of the company for the financial year 
aforesaid (hereinafter referred to as the “im. 
mediate dividend”), and 

(b) the payment of the deferred dividend 
on the respective dates on which each instal- 
ment of the deferred dividend becomes dus 
and payable. 

(8) Income-tax deducted under sub.sec- 
tion (6) from dividends shail be so appor- 
tioned between the immediate dividend and 
each instalment of the deferred dividend as 
to ensure that the income-.tax deducted from 
the immediate dividend and each instalment 
of the deferred dividend bears the same pro- 
portion to the gross amount of the immediate 
dividend and the gross 
instalment of the deferred dividend as the 
total amount of the income.tax so deducted 
bears to the gross amount of the total divi- 
dend declared by the company. 


(9) Every warrant issued under sub.section 
(7) shall be in such form and contain such 
particulars as may be specified by rules made 
under this Act. 


(10) Notwithstanding anything to the con- 
trary contained in the Income-tax Act, 1961, the 
Income-tax Officer shall not, for the pur. 
poses of that Act, treat an assesses to whom 
any instalment of deferred dividend is pay. 
able as in default in respect of that part of 
income-tax which is due in respect of sush 
instalment of deferred dividend, as reduced 
by the income-tax, if any, deducted at source 
from such instalment, and shall continue to 
treat the assassee as not in default in res. 
pect of the said pari of the income.tax, as 
go reduced, until the expiry of thirty-five 
days from the date on which such instal. 
ment becomes due and payable to the assessee 
or the warrant in respect of such instalment 
is transferred by the assessee to any person, 
whichever is earlier, and no.interest shall be 
chargeable under sub.section (2) of section 
220 of thal Act in respect of the said part 
of the income-tax. as so reduced, for the 
period during which the agsessee is treated as 
not in default. 


Explanation. — In this sub.section, "as. 
sessee’’ has the meaning assigned to it in 
clause (7) of section 2 of the Income.tax Act, 
1961.”. 
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THE GOVERNMENT OF UNION 
TERRITORIES (AMENDMENT) 
ACT, 1975 


(Act No. 29 of 1975)}*§ 
{99nd May, 1975} 


An Act further to amend the Govern. 
ment of Union Territories Act, 1963, 
the Representation of the People Act, 
1950 and the Representation of the 
People Act, 1951 and also to amend the 
North-Eastern Council Act, 1971, 


Be it enacted by Parliament in the Twenty- 
sixth year of the Republic of India ag 
follows :— 


1. Short title and commencement. 


(1) This Act may be called THE GOVERN. 
MENT OF UNION TERRITORIES (AMEND. 
MENT) ACT, 1975. 


(2) It shall come into forca on such date, 
being a date not earlier than the date of 
commencement of the Constitution (Thirty- 
Seventh Amendment) Act, 1975, as the 
Central Government may, by notification in 
the Official Gazette, appoint. 


2. Amendment of section 1. 


In section 1 of the Government of Union 
Territories Act, 1963 (hereinafter referred to 
as the principal Act), in sub-section (2).— 

i) before the second proviso, the following 
proviso shall be inserted, namely :—~ 


“Provided further that it shal! come into 
force in the Union territory of Arunachal 
Pradesh on such date, being a date not oarlier 
than the date of commencament of the 
Government of Union Territories (Amend- 
ment) Act, 1975, as the Osntral Government 
may, by notification in the Official Gazette, 
appoint: 

(ii) in the second proviso, for the words 
"Provided further that’, the worde “Provided 
also that, subject to the preceding provizos”, 
shall be substituted. 


3. Amendment of section 2. 


In section 2 of the principal Act, in sub- 
section (1), in clause (h), for the words "Pondi- 
cherry and Mizoram”, the words "Pondicherry, 
Mizoram and Arunachal Pradesh” shall be 
substituted. 





[*$] Received the assent of the President on 22-5- 
75. Act published in Gaz. of India; 22-5-1975, 
Part II-S. 1, Ext, p. 203. 


For Statement of Objects and Reasons, see Gaz, of 
India; 15-4-1975, Part II-S. 2, Ext. p, 307. 
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«4. Substitution of 
section 21. 


For section 21 of the principal Act, the 
following -section shall be substituted, 
mamely :— l 
Anconsistency between laws made by 

Parliament and laws made by Legis- 
lative Assembly. 


"21. If any provision of a law made by tha 
segislative Assembly of a Union territory 
with respect to any matter enumerated in the 
State List in the Seventh Schedule to the 
Constitution is repugnant fo any provision of 
a law made by Parliament with respect to 
‘that matter, whether passed before or after 
‘the law made by the Legislative Assembly of 
tha Union territory, or, if any provision of a 
daw made by the Legislative Assembly of a 
Union territory with respect to any matter 
enumerated in thé Concurrent List in the 
Seventh Schedule to ths Constitution is 
qapugnant to any provision of any earlier law, 
other than a law made by the Legislative 
Assembly of the Union territory, with respect 
to that matter, then, in either cass, the law 
. made by Parliament, or ag the case may be, 
‘such earlior law shall prevail and the law raade 
by tho Legislative Assembly of the Union 
texritory shall, to the extent of the repugn. 
anoy, be void : 

Provided that if such law made by the 
hegislative Assembly of the Union territory 
bad been reserved for the consideration of the 
President and has received his asient, such 
flaw shall prevail in that Union territory : 


Provided further that nothing in this seation 
abeli prevent Parliament from enacting at any 
time any law with reapact to the same matter 
including a law adding to, amending, varying 
or repealing the law so made by the Logis- 
dative Assembly of tha Union territory.’”’. 


new section for 


5. Amendment of section 26. 


In section 26 of the principal Act, for tha 
words "by the President’, the words ‘‘by the 
Administrator, or, on being reserved by the 
` Administrator for the consideration of the 
President, by the President” shall be substi- 
utod, 

‘6. Amendment of section 33. 


In section 33 of the principal Act, in the 
-proviso to sub-section (2), for the worda “the 
“Legislative Assembly of the Union territory of 
“Mizoram”, the words “the Legislative Assam. 
blies of the Union territories of Arunachal 
‘Pradesh and Mizoram” shall be substituted. 


‘7, Amendment of section 38. 


Tn ‘gection’ 38 of the principal Aob, in 
-Glaugo (a), for the words, figures and lebter 


BUG MUYULIAUULIY UA ULL LULLIBULIUD |(ALHOHUIUURE] Ovi LU SU 


Bs de Kas 


‘under section 43A”, the words, figures and 
letters "under section 43A or section 430” 
shall be substituted. 


8. Insertion of new sections 43B and 43C. 


After section 434 of the principal Act, the 
following se3tions shall be inserted, namely : 


Representation of Arunachal Pradesh in 
‘the House of the People. 


"43B. In the House of the People to ba 
constitated after the general election to that 
House to be held after the commencement of, 
the Government of Union Territories (amend. 
ment) Act, 1975 and thereafter. there shall be 
allotted two seats to the Union territory of 
Aranachal Pradesh and the First Schedule to 
the Representation of the People Act, 1950 
shall be deamed to have been amended accord. 
ingly, 


Special provisions for delimitation of 
parliamentary constituencies in 
Aranachal Pradesh and constituen- 
cies of Arunachal Pradesh Legisia- 
tive Assembly. 


430. (1) Tae provistons of sestions 39 to 
43 (both inclusive) shall not apply to the deli. 
miteation of parliamentary constituencies in 
the Union territory of Arunachal Pradesh or 
to the delimitation of constituencies for the 
purpose of elections to the Legislative Assem- 
bly of that Union territory. 

(2) The Election Commission shall divide 
the Union territory of Arunachal Pradesh into 
two single-member parliamentary constituen. 
cies on the basis of the latest census figures. 

(3) The Election Commission shall also, in 
the manner herein provided, distribute the 
seats assigned to the Legislative Assembly of 
the Union territory of Arunachal Pradesh 
under sub.gection (2) of section 3 to single. 
member assembly constituencies and delimit 
them on the basia of the latest census figures 
having regard to the following provisions :— 

(a) all comatituencies shall, as far as practi. 
cable, be geographically compact areag; 

(b) every assembly conatituency shall be so 
delimited ag to fall only within one parlia- 
mentary constituency: 

(c) in delimiting the coastituencies, regard 
shall be had to physical features, oxisting 
boundaries of administrative units, facilities 
of communication and public convenience. 

(4) For the purpose of assisting in the per. 
formanes of its functions under sub.sections (2) 
ani (3), the Election Commission shall asso- 
ciate with itself as associate members— 

(a) the member of the House of the People 
representing the Union territory of Arunachal 
Pradesh; 
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(b) such five members of the Legislative 
Assembly of the Union territory of Arunachal 
"Pradesh as the Speaker of that Assembly shall, 
‘having regard to the composition of the Legis. 
dative Assembly, nominate : 

Provided that none of the associate mem. 
‘pers shall have a right to vote or sign any 
decision of the Election Commission. 


(5) If owing to death or resignation, the 
office of an associate members falls vacant, it 
shall be filled, if practicable, in accordance 
with the provisions of sub-seotion (4). 


(6) The Election Commission shall — 


(a) publish its proposals for the delimita. 
tion of constituencies together with the dis- 
senting proposals if any, of any associate 
member who desires publication thereof in the 
‘Official Gazstte and in sush other manner as 
the Oommission may consider fit, together 
with a notice inviting objections and sugges. 
‘tions in relation to the proposals and specify- 
‘ing a date on or after which the proposals will 
‘bs further considered by it; 


(bì aousider all objections and suggestions 
‘which may have been recsived by ib before 
“the date so spacified; 


(a) after consideration of objections and 
suggestions which may have besa received by 
it before the date go specified determine by 
ana or mora orders the delimitation of consti- 
tuencies and cause such order or orders to be 
published in the Official Gazette: and upon 
aueh publication, the order or orders shall 


have the full forse of lew and shall not be 


‘galled in question in any court, 


(7) The Election Commission may, from 
time to time, by notification in the Official 
Gazotte,— . 

(a) correct any printing mistake in any 
‘order made under sub-section (6) or any error 
arising therein from inadvertent slip or omis- 
sion: 

(b) where the boundaries or name of any 
‘territorial division mentioned in any such 
-rder or orders are or ig altered, make such 
amendments as appear to it to be necessary or 
-expedieng for bringing such order up-to-date. 


(8) Every order made under sub.section (6) 
‘and every notification issued under sub.ses. 
‘tion (7) shal! be laid ag soon ag may be after 
it is made or issued before the House of the 
People and tha Legislative Assembly of :the 
Union territory of Arunachal Pradesh. 


(9) All things done, and all steps taken, 
before the commencement of this Act in the 
‘Union territory of Arunachal Pradesh with a 
-view to delimiting the territorial constituen- 
-cies of that Union territory. for purposes of 
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elections to the Legislative Assembly of that 
Union territory shall, in so far as they are in 
conformity with the foregoing provisions of 
this section, be deemed to have been done or 
taken under those provisions as if these pro- 
visions were in force at the time such things 
were done or such steps were taken.”. 


9. Amendment of section 44. 


In section 44 of the principal Act, ia sub- 
section (2), for the words “the Administrator 
of the Union territory of Mizoram", the words 
“the Administrator of each of the Union terri- 
tories of Arunachal Pradesh and Mizoram” 
Baall be substituted, 


10. Insertion of new section 54A. 


After section 54 of the principal Act, the 
following section shall be inserted, namely :— 


Provision as to provisional Legislative 
Assembly of Arunachal Pradesh., 


“84A. (1) Notwithstanding anything con. 
tained in this Act (in:luding provisions relat- 
ing to the strength of the Legislative Assembly 
of the Union territory of Arunachal Pradesh), 
until the Legislative Assembly of the Union ' 
territory of Arunachal Pradesh: has been duly 
constituted and summoned to meet for the 
first session under and iu accordance with tho — 
provisions of this Act, there shall be a 
provisional Legislative Assembly which ghall 
consist of members, being those persons re- 
ferred to in clauses (b), (a) and (d) of gestion 3 
of the North. East Frontier Agensy (Adminis. 
tration) Supplementary Regulation, 1971 and 
who are functioning immediately before the 
commencement of this Act in the Union 
territory of Arunachal Pradesh, ag members ` 
of the Pradesh Council constituted under the 
said section 3, 

(2) The term of office of the members of the 
provisional Legislative Assembly shall expire 
immediately before the first meeting of the 
Legislative Assambly duly constituted after 
the first general election to that Assembly. 


(3) The provisional Legislative Asasembly 
constituted under this sedation shall, for so 
long it ig in existence, be deemed to be the 
Legislative Assembly duly constituted under 
this Act and accordingly the other provisions 
of this Act, so far as may be, apply in relation 
to the provisional Legislative Assembly as 
they apply in relation to the Legislative. 
Assembly.”. 


11. Amendment of Act 43 of 1950. 

In the Representation of the People Act, 
1950,— 

(i) in section 4,;— 

(a) sub-section (1) shall be omitted; 
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(b) for sub-section (2), the following sub. 
section shall be substituted, namely :— 


(2) AH the seats in the House of the 
People allotted to the States under gestion 3 
shall be seats to be filled by persons chosen 
by direct election from parliamentary consti- 
tnencies in the States.”; 

(ii) in section 27A,— 


(a) in sub.section (1), for the words, 
brackets and figure “Subject to the provisions 
of sub.section (5), for the purpose of Alling 
any seat”, the words "For the purpose of 
filling any seat” shall be substituted; 


(b) in sub-section (4), for the words "The 
electoral college foz each of the Union terri- 
tories of Pondicherry and Mizoram”, the | 
words “The electoral college for each of the” 
Union territories of Arunachal Pradesh, Mizo. 
ram and Pondicherry” shall be substituted; 

(0) sub-section (5) shall be omitted. 


12. Amendment of Act 43 of 1951, 


‘In the Representation of the People Act, 
1951, in section 4, in the opening portion, the 
words '‘other than a seat allotted to the Union 
territory of Arunachal Pradesh” shall be 
omitted. 


13. Provision as to sitting members in 
the House of the People and the 
Council of States. 


Notwithstanding anything contained in ssc- 
tions 11 and 12— 


(2) the member representing, immediately 
before the commencement of this Act, the 
Union territory of Arunachal Pradesh in the 
present House of the People shall continue to 
represent thet Union territory until the 
dissolution of the present House of the People 
and so often as before such dissolution the 
seat allotted to that Union territory in the 
present House of the People becomes vacant, 


it shall be filled by a person nominated by ° 


the President and that person shall reprasent 
that Union territory in the present House of 
the People until its dissolution; 

(b) the member representing, immediately 
before the Gommencemenit' of this Act, the 
Union territory of Arunachal Pradesh in the 
Council of States shall continue to represent 
that Union territory until the expiry of his 
term of office. 


14. Amendment of Act 84 of 1971. 


In the North-Eastern Council Act, 1971, in 
section 3, in sub.seation (1),— 

(a) in clause (b), for the words “and of the 
Union territory of Mizoram”, the words “and 
of the Union territories of Arunachal Pradesh 
and Mizoram” shall be substituted; 
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(b) clause (c) shall be omitted; 

(0) in the proviso, for the words, brackets 
and letter “in any State referred to im 
clause (b) or in the Union territory referred 
to in that clause’, the words, brackets and 
letter “in any State or Union territory ra. 
ferred to in clause (b)” shall be substituted. 


15. Repeal of Regulation 4 of 1971. 

As from the commencement of the principal 
Act, in the Union territory of Arunachal. 
Pradesh, the North Hast Frontier Agensy 
(Administration) Supplementary Regulation, 
1971 shall stand repealed. 
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THE PONDICHERRY APPROPRI- 
ATION (NO. 2) ACT, 1975 
(Act No. 30 of 1975) 

[29th July, 1975. ] 


An Act to authorise payment and appro- 
priation of certain sums from and out 
of the Consolidated Fund of the Union. 
territory of Pondicherry for the ser. 
vices of the financial year 1975-76. 


Bu it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as fol. 
lows:— 

(Text of the Act not printed.) 


nem 


THE NAGALAND STATE LEGIS- 
LATURE (DELEGATION OF 
POWERS) ACT, 1975 
{Act No. 31 of 1975) 


[30th July, 1975.] 


An Act to confer on the President the 
power of the Legislature of the State 
of Nagaland to make laws. 


Bz it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as fol- 
lows:— 

(Text of the Act not printed.) 


.THE DEFENCE OF INDIA (AMEND- 


. MENT) ACT, 1975 
(Act No. 32 of 1975) 
{ 3ist July, 1975.] 
An Act to amend the Defence of India. 
Act, 1971. 
[}] Received the assent of the President on 31-7- 
1975 Act Published in Gaz. of India, 1-8-1975, 
Part II-S. 1, Ext,. p, 235. 


For Statement of Objects and Reasons, see Gez.. 
æ of India, 22-7-1975, Part IL, S: 2,.Ext., p. 406 
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Br it enacted by Parliament in the Twenty. 
@ixth Year of the Republic of India as fol. 
lows?— 


1. Short title and duration. 


(1) This Act may be called THE DEFENCE 
‘OF INDIA (AMENDMENT) AOT, 1975. 


. (2) The amendments made to the Defence 
of India Act, 1971 (hereinafter referred to 
ag the principal Act), by thse provisions of this 
Act shall remain in force during the period 
of operation of tha Proclamation of Emer. 
gency igsued under clause (1) of article 352 of 
the Constitution on the 25th day of June, 
1975, and for a period of six months there. 
after, but their expiry under the operation 
of this sub-section shall not affect— 


(a) the previous operation of, or anything 
duly done or suffered under, the principal 
Act, as amended by this Act, or any rule 
made thereunder or any order made under 
any such rule, or 


(b) any right, privilege, obligation or 
liability acquired, accrued or incurred under 
' the principal Act, as amended by this Act, or 
any rule made thereunder or any order made 
under any such rule, or 


(0) any penalty, forfeiture or punishment 
incurred in respect of any offence under the 
principal Act, as amended by this Act, or any 
contravention of any rule made thereunder 
or of any order made under any such rule, or 


(d) any investigation, -legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture oz 
punishment as aforesaid, 


and any such investigation, legal proceeding 
or remedy may be instituted, continued or 
enforced and any such penalty, forfeiture or 
punishment may be imposed as if the said 
amendments had not expired. 


,2 Amendment of long title. 


In the long title to the principal Act, after 
the words “‘civil defence”, the words "and 
internal security,” shall be inserted. 


3. Amendment of preamble. 


In the preamble to the principal Aot,— 

(a) in the first paragraph,— 

(i) for the word ‘Proclamation’, the word 
Proclamations” shail be substituted: 


(ii) after the words “by extexnal ageres. . 


aion”, the words “and by internal distur. 
ance” shall be inserted; 


(b) in the second paragraph, after the words 


“and civil defence”, the words ‘and internal 
aeaurity” shall be inserted. 
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4. Amendment of section 1. 
In section 1 of the principal Act.— 


(a) in sub-section (1), for the words ‘the 
Defence of India”, the words ‘Defence “and 
Internal Security of India” shall be substi. 
tuted; 


(b) in sub-section (3), for the words “shail 
remain in force during the period of opera- 
tion of the Proclamation of Emergency”, the 
following shall be substituted, namely: — 


"shall, subject to the provisions of the 
Defence of India (Amendment) Act, 1975, 
remain in force during the period of opera- 
tion of the Proclamation of Emergency issued 
on the 3rd day of December, 1971”. 


5. Amendment of section 2. 


In section 2 of the principal Act, in 
clause (g), after the worda, figures and letters 
“the 3rd day of December, 1971”, the worda, 
figures and letters ‘‘or the Proclamation issued 
under that clause on the 25th day of June, 
1975” shall be inserted. 


6. Amendment of section 3. 
In section 3 of the principal Act,— 


(a) In aub-section (1), after the words “civil 
defence,”, the words "the internal security,” 
shall be inserted; 

(b) in section (2),— 

(i) in clause (4),—- 

(A) in the opening paragraph, for the words 
“or civil defence”, the words '', civil’ defence 
or internal security” shall be substituted; 


(B) in sub-clause (e), after the words "civil 
defence”, the words '', internal security” shall 
be inserted : 

(ii) in sub-clause (a) of clause (7), sub- 
clause (j) of clause (10) and clause (32), after 
the words ‘‘civil defence,”, the words "the 
internal security,” shall be inserted; 


(iii) in clause (9), after the words "any 
scheme of defence”, the words "or any schema 
for the prevention of internal disturbance” 
shall be inserted; 

(iv) in clauses (21), (25) and (27), after the 
words "civil defence”, the words “or for in. 
ternal security” shall be inserted; 


(v) in clause (40), after the words “civil 
defence”, the words ‘‘or the internal security” 
shall be insertad; 


(vi) in clause (46), after the words “civil 
defence”, the words '', to the internal security” 
shall be inserted; 


(c) in sub section (3), in clause (viii), after 
the words ‘‘civil defence”, the words "or the 
internal security” shall be inserted, 
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7. Amendment of section 6. 


In sestion 6 of the principal Aot, in sub. 
clause (2) of clause (1), and in sub.clausas (a) 
and (d) of clause 6). for the words ‘‘Defence 
of India Act”, wherever they oscur, the words 
"Defence and Internal Security of India Act’ 
shall be substituted. 


8. Amendment of section 16. 


Tn aub.geation (1) of section 16 of the princi. 
pal Act, after the words '‘civil defence’, the 
words "the internal security,’ shall be in. 
sorted. 


9. Amendment of section 23. 
In sub-section {1) ot S. 23 of the principal 
Ast, after the words ‘‘civil defence,’’, the words 
"internal security,” shall be inserted. 


10. Amendment of section 38. 

In section 38 of the principal Act, for the 
words "and the defence of India and sivil 
defences”, the worde “, the defence of India 
and civil defence and the internal security” 
shall be substituted. 


11. Repeal and saving. 

(1) The Defence of India (Amendment) 
Ordinance, 1975, is hereby repealed. 

(2) Notwithstanding such repeal, any rules 
made, anything done or any action taken under 
the principal Act, as amended by the said 
Ordinance, shall be deemed to have been 
made, done or taken under the principal Act, 
as amended by this Act, as if this Act had 
ecme into force on the 30th day of June 1975. 


THE KERALA LEGISLATIVE 
ASSEMBLY (EXTENSION OF 
DURATION) ACT, 1975 
“(Act No. 33 of 1975) 

(31st July, 1975) 

Ae Aat to provide for the extension of the 

duration of the present Legislative Assembly 
of the State of Kerala. 


The Finance (Amendment) Aot, 1975 


A. lL. Ra 


Be it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as follows: 


(Text of the Act not printed.) 


— 


THE FINANCE (AMENDMENT) 
ACT, 1975 
{Act No. 34 of 1975)*t 
[31st July, 1975} 

An Act to amend the Finance Act, 1975. 

Be it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as 
follows :— 


1. Short title. 


This Act may be called THE FINANCE 
(AMENDMENT) AOT, 1975. 


2. Amendment of section 2. 


In section 2 of the Finance Act, 1975, (here. 
inafter referred to ag the principal Aot), in. 
sub-section (7), for the words "six toousand 
rupees”, wherever they occur, the words. 
“eight thousand rupees” shall be substituted, 
and shall be deemed to have been substituted 
with effect from the Ist day of April, 1975. 


3, Amendment of the First Schedule, - 


In the First Schedule to the principal Act, 
for Paragraph A of Part III, the following: 
Paragraph shall be substituted, and shall be 
deemed to have been substituted with effect- 
from the 1st day of April, 1975, namely: — 


“PARAGRAPH A` 
Sub.paragraph I 


In the case of every individual or Hindw 
undivided family or unregistered firm or 
other association of persons or body of indivi. 
duals, whether incorporated or not, or every 
artificial juridical pereon referred to in sub. 
clause (vii) of clause (31) of section 2 of the- 
Income-tax Act, not being a case to whick» 
Sub.Paragraph II of this Paragraph oy any , 
other Paragraph of this Part spplies.— 


Rate: of income-tax 


(1) where the total income does not exceed 


Bs. 8,000 


Nil; 


(2) where the total income exceeds Rs. 8,000 17 percent, of the amount by which the- 


but does not exceed Rs, 15,000 


(3) where the total income exceeds Rs. 15,000 Rs. 1,190 plus 20 per cent, of the 


but does not exceed Ra. 20,000 


(4) where the total income exceeds Rs. 20,000 Rs. 2,190 plus 20 per cent. of the 


but does not exceed Rs, 25 000 


total income exceeds Ra. 8,000; 


amount- 
by which the total income exceeds- - 
Bs. 15,000; 

amount 
by which ithe total income exceeds- 


Bs. 20,000; 


[*E] Received the assent of the President on 31-7-1975. Act published in Gaz. of Indis, 1-8-1975, Part II- 
8.1, Ext. ç. 241. For Statement of Objects and Reasons, see Gax. of India, 22-7-1975, Part II-S, 23. 
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(5) where the totai income exceeds Rs. 25,000 Ra. 8,690 plus 40 par cent. of the amount 


but does not exceed Rs, 30,000 


by which the total income 
Rs. 25,000; 


exceeds 


(6) whore the totai income exceeds Rs. 30,000 Rs. 5,690 plus 50 per cent. of the emount- 


but does not exceed Rg. 50,000 


by which the total income , exceeds- 
Ra. 30,090; 


(7) where the total income exceeds Rs. 50,000 Rs. 15,690 plus 60 per cent. of the amount 


but does not exceed Rs, 70,000 


by which the total 
Re. £0,000; 


income exceeds- 


(8) whore the total income exceeds Rs. 70,000 Rs. 27,690 plus 70 per cent. of the amount 


by which the total income exceeds 
Rs. 70,000. 


Surcharge on income-tax 
. The amount of income.tax computed in accordance with the preceding provisions of 
this Sub-Paragraph shall be increased by a surcharge fox purposes of the Union calculated at- 


the rate of ten per cent. of such income.tax. 


Sub.Paragraph IT 
In the case of every Hindu undivided family which at any tims during the previous: 
year has at least one member whose tutal income of the previous year relevant to the BBRERS.. 
ment year commencing on the lst day of April, 1976 exceeds Rs. 8,000,— 
Rates of tncome.tax 


(1) where the total income does not exceed 


Rs. 8.000 


(2) where the total income exceeda Re. 8,000 


but does not exceed Rs. 15,000 


(3) where the total income exceeds Rs. 15,000 


but does not exceed Rs. 20,000 


(4) where the total income exceeds Rs. 20,000 


but does not exceed Re. 25,000 


(5) where the total income exceeds Rs. 25,000 


but does not exceed Rs. 30,000 


(6) where the total income exceeds Rs. 30,000 


but does not exceed Rs. 50,000 


Nil; 


20 per cent, of the amount by which the- 
total income exceeds Rs. 8 010; 

Rs. 1,409, plus 30 per cont. of the amount 
by which the total income exceeds 
Rs. 15,000; 

Ra. 2,90) plus 40 per cent. of the amount 
by which the total income exceeds. 
Rs 20,000; . 

Rs. 4,900 plus 80 per cent. of the amount: 
by which the total income exceeds 
Ra. 25,000; 

Rs. 7,400 plus 60 per cent. of the amount: 
by which the total income exceeds 
Rs. 30 000; 


(7) where the total income exceeda Rs. 50. 000 Rs. 19,400 plus 70 per cent. of the amount- 


by which the total 
Bs. 50,000. 


income exceeds. 


Surcharge on income tax 
The amount of income.tax computed in accordance with the preceding provisions of- 
this Sub. Paragraph shali be increased by a surcharge for purposes of the Union calculated. 


at the rate of ten per cent, of such incomo-tex.”. 


4, Special provision in relation to ad. 
vance tax payable during the finan- 
cial year 1975-76. 

Notwithstanding the amendments made by 
this Act to the principal Act, where, in the 
ease of an aesessee, an order has been made 
by the Income-tax Officer under section 210 
of the Income.tax Act, 1961 and in pursuance 
thereof a notice of demand for payment of 
edvance tax during the financial year com- 
mencing on the lst day of April, 1975 has 
been iesued by the Income.tnx Officer before 
the commencement of this Act,— 

(i) the validity of such order or notice shall 
not be called in question merely on the ground 
that tho rate or rates for the purposes of 


computing the advance tax bave been varied 
by this Act: 

(ii) every such order and notice of demand 
shall have effect as if the amount of advange- 
tax specified therein had been eubstituted by 
the amount of advance tax computed in accor.. 
dance with tha rate or rates as so varied; and 

(iii) the excess amount, if any, paid by tbe- 
assesses In an instalment due on the 15th day 
of June, 1975 may be adjusted against the 
amount payable in the instalment due on the- 
15th day of Sept: mner, 1975. 

Explanation. — All words and expressions 
used in this section which are defined in the 
Income-tax Act, 1961 shall have the meanings,- 
respectively, assigned to them in that 4ct. 
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THE CONSERVATION OF FOREIGN 
EXCHANGE AND PREVENTION 
OF SMUGGLING ACTIVITIES 
{AMENDMENT) ACT, 1975 
(Act No. 35 of 1975)*t 

[ist August, 1975] 
An Act to amend the Conservation of 

Foreign Exchange and Preventicn of 

Smuggling Activities Act, 1974. 

Be it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India az fol- 
lows 1 
1. Short title and commencement. 

(1) This Act may be called THE CON3ER- 
VATION OF FOREIGN EXOHANGE AND 
PREVENTION OF SMUGGLING ACTI. 
VITIES (AMENDMENT) AOT, 1975, 


(2) It shall be deemed to have come into 
force on the ist day of July, 1975 


2. Insertion of new section 5A. 

In the Oonservation of Foreign Hxckange 
and Prevention of Smuggling Activities Act, 
1974 (hereinafter referred to as the prircipal 
Act), after section 5, the following section 
shall be inserted, namely :-— 


‘Grounds of detention severable. 


“BA. Wheré a person has been detainad in 
pursuance of an order of detention under sub- 
gestion (1) of section 3 which has been made 
on two or more grounds, such order of deten- 
tion shall be deemed to have been made 
separately on each of such grounds and ac. 

.gordingly— 

(a) such order-shall‘not be deemed i be 
invalid or inoperative merely because one or 
-some of the grounds is or are — 

(i) vague, 

(Gi) non-existent: 

(iii) not relevant, 

(iv) not connected or not proximately con- 
nected with such person, or 


(v) invalid for any other reason whatsvever, 


and it is not therefore possible fo hold that 
-ihe Government or officer making such 3rder 
would have been-satisfied ag provided in sub- 
-gection (1) of section 3 with reference bo the 
remaining ground or grounds and mada the 
„order of detention; 

(b) the Government or officer makizg the 
order of detention shall be deemed to have 
-mada the order of detention under th3 said 
.gub.section (1) after being satisfied as pro- 
-vidad in that sub-section with reference 30 the 
yemaining ground or grounds.”. 

Wt] Received the assent of the President ca 1-8- 
1975, Act published in Gaz, of India, 1-2-1975, 
Part II.S. 1, Ext., p. 245. 


For Statement of Objects and Reasons, sew Gaz, 
of India, 22-7-1975, Part II-S, 2, Ext, 2, 420, 


The OCongervation of Foreign Exchange etc. Act, 1975 


A, I. R. 


3. Amendment of section 12, 


In section 12 of tne prinsipal Act,-after sub- 
section (5), the following sub-section shall be 
inserted, namely :— 


“(6) Notwithstanding anything contained in 
any other law and save ss otherwise provided 
in this section, no person against whom s 
detention order made under this Act is in 
forge’ shall be released whether on bail or 
bail bond or otherwise.”. 


, 


4, Insertion of new section 12A. 


After gestion 12 of the principal Act, the 
following section shall be inserted, namely:— 


Special provisions for dealing with em. 
ergency. 


‘12A, (1) Notwithstanding anything con. 
tained in this Act or any rules of natural 
justice, the provisions of this section shall 
have effect during tha period of operation of 
the Proclamation of Emergency issued under 
Clause (1) of article 352 of the Constitution 
on the 3rd day of December, 1971, or the 
Proclamation of Emergency issued under that 
clause on the 25th day of June, 1975, or a 
period of twelve months from the 26th day 
of June, 1975, whighever period is the 
shortest. 


(2) When making an order of detention 
under thia Act against any person after the 
commencement of the Conservation of Foreign 


‘Exchange and Prevention of Smuggling Acti- 


vities (Amendment) Act, 1975, the Central 
Government or the State Government or, ag 
the case may be, the officer making the order 
of detention shall consider whether the deten. 
tion of such person under this Act is necessary 
for dealing effectively with the emergency in 
respect of which the Proclamations referred 
to in sub-section (1) have been issued (here- 
after in this section referred to as the emer. 
gency) and if, on such consideration, the Cen- 
tral Government or the State Government 
or, a9 the casa may be, the officer is Satisfied 
that it is necessary to detain such person for 
effectively dealing with the emergency, that 
Government or officer may make a declara. 
tion to that effect and communicate a copy of 
the declaration to the person concerned : 


Provided that where such detlaration ig 
made by an offices, if shall be reviewed by the 
appropsiate Government within fifisen days 
irom the date of making of the declaration 
and such declaration shall cease to have effect 
unless it is confirmed by that Government, 
after such review, within the said period of 
fifteen days. 


ib 
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(3) The question whether the detention of 
any person in respect of whom a deslaration 
has been made under sub.section (2) continues 


to be necessary for effectively dealing with. 


the emergency shall be reconsidered by the 
appropriate Government within four months 
from the date of such declaration and thers- 
after at intervals not exceeding four months, 
and if, on such reconsideration, it appears to 
the appropriate Government that the deten- 
tion of the person is no longer necessary for 
effectively dealing with the emergensy, that 
Government may revoke the declaration. 

(4) In making any consideration, revisw or 
reconsideration under’ sub-section (2) ox (3), 
the sppropriate Government or officer may, 
if such Government or officer considers it to 
be against the public interest to do otherwise, 
aot on the besis of the information and mate. 
rials in its or his possession without disclosing 
the facts or giving an opportunity of making 
a representation to the person concerned. 

(5) It shall not be necessary to disclose to 
gny person detained under a detention order 
to’ which the provisions of sub-section (2) 
apply, the grounds on which the order has 
been made during the period the declaration 
made in respect of such pergon under that 
gub.section is in force, and, ac3ordingly, such 
period shall not be taken into account for the 
purposes of sub-section (3) of section 3. 

(6) In the case of every person detzined 
under a detention order to which the provi- 
gions of aub.yestion (2) apply, being a person 
in respect of whom a declaration has been 
made thereunder, the period during which 
auch declaration is in force ghall not be taken 
into account for the purpose of computing— 

(i) the periods specified in clauses (b) and 
{c) of section 8; 

(ii) the periods of "one year” and "five 
weeks” specified in sub-section (1), the period 
of “'one.yesx’”’ specified in sub.section (2) (i) 
and the period of "six months” specified in 
gub.section (3), of section 9.’. 


5. Repeal and saving. 

(1) The Conservation of Foreign Exchange 
end Prevention of Smuggling Activities 
(Amendment) Ordinance, 1975, is hereby 
repealed, 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 


be deemed to have been done or taken under 


the principal Act ag amended by this Aat. 


1975 Acts 8. 


The Employees’ State Insurance (Amondment) Act, 1975 





[Act 38] 113 


THE APPROPRIATION (NO. D 
ACT, 1975 
(Act No. 36 of 1975) 
(1st August, 1975) 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 

India for the services of the financial 

year 1975-76. 

Bu it enacted by Parliament in the Twonty. 
sixth Year of the Republic of India ag 
follows :— 

(Text of the Ast not printed.) 


THE APPROPRIATION (NO. 4) 
ACT, 1975 
(Act No. 37 of 1975) 
(ist August, 1975) 
An Act to provide for the authorisation 

of appropriation of moneys out of the 
Consslidated Fund of India to meet 
the amounts spent.on certain services 
during the financial year ended on the 
31st day of March, 1973 in excess of 
the amount granted for those services 
and for that year. 

‘BE it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as 
follows :— 

(Text of the Act not printed.) 


ee 


THE EMPLOYEES’ STATE INSUR. 
ANCE (AMENDMENT) 
ACT, 1975 
{Act No, 38 of 1975) + t 
[ist August, 1975] 
An Act further to amend the Employees’ 
State Insurance Act, 1948, and to in. 
corporate an explanatory provision 
connected therewith in section 405 of 
the Indian Penal Code. 
Ba if enacted by Parlisment in the Twenty. 
sixth Year of the Republic of India ag 
follows:— 


1. Short title and commencement. 


(1) This Act may be called THE EMPLO. 
YEES’ STATE INSURANCE (AMEND. 
MENT) ACT, 1975. 


ee ee R 
itt] Per the assent of thePresident on 
-8-1975 Act published in Gaz. of Irdie; 
$ 8-1975. Part II-S. 1, Ezt. P. 255. 
For Statement of Objects and Reasons; see 
Gaz, of India; 22-3-1975 Part II-S. 2, Ext, 
P, 288. 
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(2) It shali come into force. on such 
_date* as the Central Government may, by 
notification in the Official Gazette, sppoini, 
and different dates may be appointed for 
different provisions of this Act. 

[*] ee Gaz, of Ind, 1975, Pt, 1I S. 3 (ii) Ext, 

pl 


2. Amendment of section 2. 

In section 2 cf the Employees’ State In- 
surance Act, 1948 (hereinafter referred to as 
the principal Act). in sub.cleuge (b) of clause 
(9), for the words “five hundred zupees” in 
both the pleces where they ocaar, the words 
“one thousand rupees” shall be substitated. 


3. Amendment of section 17. 

In sub-section (1) of section 17 of the prin. 
cipal Act, for the words ‘ with a maximum 
monthly calary of five hundred rupees and 
above,” the words “the maximum monthly 
~ galery of which exteeds one thousand and 
two hundred rupees” shall be substituted. 


4. Amendment of section 85. 


In section 85 of the prinsipal Act, for the 
words “he shall be punishable with imprison. 
ment which may extend to three months or 
with fine which may extend to five hundred 
rupees, or with both,” the following shall be 
substituted, namely:— >- 

‘he shall be punishable— 


(i) where he commits on offence under 
clause (a), with imprisonment for a term 
which may extend to six months but— 


(a) which shall not be less than thros 
months, in case of failure to pay the em- 
ployees’ contribution which has been deduct. 
ed by him from the employee’s wages; 


(b) which shall not be legs than one month, 
in any other case, 
and shal! also be liable to fine which may 
extend to tivo thousand rupees; 

Provided that the court may, for any ade. 
quate and special reasons to be recorded in 
the judgment, impose a sentence of imprison. 
ment for a lesser term or of fine only in lien 
of imprisonment; 

(ii) where he commits an offence under any 
of the clauees (b) to (g) (both inclusive), with 
imprisonment for a term which may extend 
to six months, or with fine which may 
FAT to one thousand rupees, or with 

oth.”, 


5. Insertion of new sections 854, 85B 
and 85C., 


After section 85 of the principal Aot, 
the following sections shall bs ingerted, 
namely; — 


A i. R- 


Enhanced punishment in certain eases 
after previous conviction. 


“85A. Whoever, having been convicted by 
& court of an offence punishable under thie 
Act, commits the came offence shall, for every 
such subsequent offence, ke punishable with 
imprisonment for a term which may extend 
to one year, or with fine which may extend 
to two thousand rupees, or with both: | 

Provided that where sush subsequent 
offence is for failure by the employer to pay 
any contribution whioh under this Act he is 
liable to pay. he shall, for avery such subse. 
quent offence, be punishable with imprison. 
ment for a term which may extend to one 
year but which shall not be less than three 
months and shall slso be liable to fine which 
may extend to four thousand rupees. 


Power to recover damages. 


€5B, (1) Where an employer fails to pay 
the amount due in respect of any contribution 
or any other amount payable under this Act, 
the Corporation may recover from ths eme 
ployer such damsges not exceeding tha 
amount of arreers as it may think fit to 
impose : 

Provided that before recovering such dam- 
ages, the employer shall be given a reagonablo 
opportunity of being heard. 

(2) Any dameges recoverable under gub- 
section (1) may be recovered as an -arrear of 
land revenue. 


Power of Court to make orders. 


850. (1) Where an employer is sonvisted 
of an offence for failure to pay any contribu. 
tion payable under this Act, the Ocurt may, 
in addition to awarding any punishment, by 
order, in writing require him within a period 
specified in the order (which the Court may if 
it thinks ft and on spplication in that kehalf, 

70m time to time, extend), to pay the smount 
of contribution in respect of which the cffouse 
was committed. : 

(2) Where an order is made under sub- 
section (1), the employer shall noi be liable 
under this Act in respect of the continustion 
of the offence during the period or extended 
period, if any, allowed by the Court, but if; 
on the expiry of such period or extended 
period, as the case may be, the order of the 
Court has xot been fully complied with, the 
employer shall be deemed to have commitied 
a further offence and thall be punishable with 
imprisonment in respect thereof under geg- 
tion 85 snd shall also be liatie fo pay fuo 
which may- extend to one hundred rupees for 
every day after such expiry on which the 
ordex has not been complied with,”. 


d- 
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6. Insertion of new section 93A. 


After section 93 of the principal Act, the 
following section shall be inserted, namely :— 


Liability in case of transfer of establish- 
ment. 


“93A. Where an employer, in relation io a 
factory or establishment transfers that fac- 
tory or establishment in whole or in part, by 
gale, gift, leass or licence or in any other 


‘ manner whatsoever, the employer and the 


person to whom the factory or establishment 
ig so transferred Eshali jointly snd severally 
bs liable to pay the amount due in respect of 
any contribution or any other amount payable 
under this Act in respect of the periods up to 
the date of such tranafer: 
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Provided that the liability of the traasfexee 
shall be limited to the value of the assets 
obtained by him by such trranefer.”’. 

7. Amendment of section 95. 

In section 95 of the principal Act, ia sub- 
section (4). for the words “or in two suagegsive 
sessions, and if, before the expiry of the 
session in which it is so laid or the session 
immediately following”, the words “or in two 
or more successive sessions. and if, before the 
exzpizy of the session immediately following 
the session or the successive sessions aforesaid” 
shall be substituted. 

8. Amendment of the First Schedule. 

In the First Schedule to the principal Act, 
in paragraph 3, for the Table, the following 
Table shall ba substituted, namely :— 








“TABLE 
Total 
Employees’ weekly con. Corresponding 
weekly con. Employers tribution daily standerd 
Gronp of employees whose | - tribution weekly con. (employees benefit rate : 
average daily wages are {recoverable tribution’ aud em- 
from em. ployera’s 
ployees) contribution) 
i 2 3 4 5 
Paise Paise Paice Paige 
1. Below Re. 2 4 i Nil 75 75 109 
3. Rs. 2 and above but below 
Ra. 3 i ‘ 40 80 120 136 
3. Rs. 3 and above but below ; 
Rs 4 a ‘ 50 100 150 175 
4, Re. 4 and above but below i 
Rs. 8 ‘ 70 140 210 250 
5. Rs. 6 and above but below 
Ra. 8 ‘ 95 190 285 350 
6. Bs. 8 snd above but below 
Ra. 12 ' 125 250 375 500 
7. Ra, 12 and above but below 
Ra. 16 , 175 350 526 700 
8. Bs. 16 and above but alow 
Rs. 24 ‘ i 275 550 825 1000 
9. Rs. 24 and above , 375 750 1125 1500”, 





9. Amendment of Act 45 of 1860. 


In section 405 of the Indian Penal Code, 
the Hzplanation shall be numbered as Ex- 
planation I thereof and after the Hzplanation 
as so numbered, the following Explanation 
shall be ingerted, namely :—~ 


“Explanation 2. — A person, being an 
employer, who deducts the employees’ contri. 
bution from the wages payable to the em. 
ployee for sredit to the Employees’ State 





Insurance Fund held and administered by the 
Employees’ State Insurance Corporation esta- 
blished under the Employees’ State Insuranee 
Act, 1948 shall be deamed to have been en. 
frusted with the amount of the contribution 
go deducted by him and if he makes default in 
the payment of such contribution to the said 
Fund in violation of the said Act, shall be 
deemed to have dishonastly used the amount 
of the said contribution in violation of a dirse. 
tion of law as aforesaid.”. 
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THE CONSTITUTION (THIRTY- 
EIGHTH AMENDMENT) 
Act, (1975)§§ 

[ist August, 1975] 


‘An Act further to amend the Constitution 
of India. 


Be it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as fol- 
lows :— 


1. Short title. 


This Act may he called THE CONSTITU. 
TION 
AOT, 1975. 


2. Amendment of article 123. 


In article 123 of the Constitution, after 
clause (3), the following clause shall be in. 


sorted, and shall ba deemed always to have 


baen inserted namely :— 

(4) Notwithstending anythiag in this Con- 
stitution, the satisfaction of the President 
mentioned in elause (1) shall be final and con. 
clusive and eghall not be questioned in any 
court on any ground.”. 


3, Amendment of article 213. 


In article 213 of the Constitution, after 
clause (3), the following clauge shall be in- 
serted, and shall be deemed always to have 
baen inserted, namely :— 


(4) Notwithstanding anything in this Con. 
stitution, the satisfaction of the Governor 
mentioned in clause {1) shall be final and con. 
clusive end shali not be questioned in sny 
gourt on asy ground.”, 


4, Amendment of article 239B. 


In article 239B of the Csnatitution, after 
olevuse (3), the following clause shall be in. 
serted, and shali be deemed always to have 
been inserted, namely :— 

"(4) Notwithstanding anything in this Con- 
stitution. the satisfaction of the Administrator 
mentioned in clause (1) shall ba final and con- 
elusive and shall noi be questioned in any 
court on any ground.”. ; 


5, Amendment of article 352. 


In article 352 of the Constitution, after 
clause (3), the following clauses sbell be in- 
gexted, and shall be deemed always to have 
beon inserted, namely :— 

“(4) The power conferred on the President 
by this article shall include the power to issue 


a 
[$$] Received the assent of the Presidenton 1-8- 
1975 Act published in Gaz, of India; }-8-1975, 

Part II-S. 1, Bx3., p. 259. 
For Statement of Objects and Reasons, see Gaz, 
of India, 22-7-1975, Part II-S, 2, Ext., p. 424 
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different Proolamations on different grounds: 
being war or external aggression or internal 
disturbance or imminent danger of war or 
external aggression or.internal disturbance, 
whether or not there is a Proclamation already 
issued by the President under clause (1) and 
such Proclamation is in operation. 

(5) Notwithstanding anything in this Gon. 
stitution, — 

(a) the satisfaction of the President men- 
tioned in clause (1) and clause (3) shall be 
final and conclusive and shall not be ques. 
tioned in any Gourt on any ground; 

(b) subject to the provisions of clause (2), 
neither tha Supreme Oovrt nor any other 
court shall have jurisdiction to entertain any 
question, on any ground, regarding the vali. 
dify of— 

(i) a declaration made by Proclamation by 
a President to fhe effect stated in clause (1); 


Gi) the continued operation of such Procla. 
mation”. 


6. Amendment of article 356. 


Tn article 356 of the Gonstitution, after 
clause (4), the following clause shall be in. 
serted, and shell ba deemed always to have 
been inserted, namely :— 

(5) Notwithstanding anything in this Con. 
stitution, the satisfaction of the President 
mentioned in clause (1) shali be final and 
conclusive and shall not ba questioned in any 
court on any ground.”. 


7. Amendment of article 359, 


In article 359 of the Constitution, after 
clauze (1), the following clause shall be in. 
sertcd, and ehali be deemed always to have 
been inserted, namely :— 


"{1A) While an order made under clause (1) 
mentioning any of the rights conferred by 
Part III is in operation, nothing in: that Part 
conferring those rights shall restrict the power 
of fhe State as defined in the said Part ta 
make any law or to take any executive action 
which the State would but for the provisions 
contained in that Part be competent to make 
or to take, but any law so made ‘shall, to the 
extent of the incompstency. cease to have 
effect as soon 23 the order aforesatd cesses to 
operate, except as respecis things dona or 
omitted to be done before the law so censos to 
have efest.”’, 


8 Amendment of article 360. 


In article 360 of the Constituiion, ‘after 
cleuse (4), the following clause shall be in. 
sorted, and shall be deemed always fo have 
beew inserted, namely i- 
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“(5) Notwithstanding anything in this Oon- 
sbitution,— 

(a) the satisfaction of the President men- 
tioned in olause {1} shall bo final and con- 
clusive and shall not be questioned in any court 
om any ground: 

(b) subject to the provisions of clause (2), 
neither the Supreme Court nor any other court 
shall have jurisdiction to entertain any ques. 
tion, on any ground, regarding the validity 
of— 

(i) a declaration made by Proclamation by 
the President to the effect stated in clause (1); 
or 

(ii) the continued operation of such Procla. 
mation.”. 


a od 


THE MAINTENANCE OF INTERNAL 
SECURITY (AMENDMENT) 
ACT, 1975 


(Act No. 39 of 1975)tt 
[5th August, 1975 | 


An Act further to amend the Mainte- 
nance of Internal Security Act, 1971. 


Bo it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as fol. 
lows:— 


1. Short title and commencement. 


(1) This Act may be called THE MAIN. 
THNANOE OF INTERNAL SEJURITY 
(AMENDMENT) AOT, 1975. 

(2) Section 7 shali be deemed to have come 
into force on the 25th day of June, 1975 and 
the remaining provisions of this Aci shali ba 
deemed fo have come info forge on the 29th 
day of June, 1975, 


2. Amendment of section 4. 


In section 4 of the Maintenance of Internal 
Security Act, 1971 (horeinafter referred to as 
the principal Act), for the words and figures 
‘Coda of Oriminal Procedure, 1898”, the 
words and figures ‘Code of Criminal Pecce- 
dure, 1973” shal! be substituted. 


3. Amendment of section 7. 
In saction 7 of the principal Aat,— 


(e) in clause (a) of aub-sestion (1), for the 
words and figures ‘‘Presidency Magistrate or 
a Magistrate of the first class having jurisdic. 
tion in the place where the said person ,ordi. 
narily resides; and thereupon the provisions 
of sections 87, 88 and 89 of fhe Code of Ozi. 


[tt] Ressived the assent of the President on 5.8. 
1975, Act published in Gaz. of Indis, 5-8-1975, 
Part IL-8. 1, Ext.. p 263. 

For Statement of Objects and Reasons, see Gaz. of 

India, 23-7.1975, Part II, S. 2 Ext. p. 435. 
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minal Procedure, 1898”, the worda, figures 
and ‘brackets “Metropolitan Magistrate or a 
Judicial Magistrate of the first class, having 
jurisdiction in the place where the said person 
ordinarily resides; and thereupon the provi. 
ions of sactions 82 to 86 (both inalusive) of 
the Code of Criminal Procedure, 1973” shall 
be substituted; 

(b) im sub-section (2), fox the words and 
figures "Code of Oriminal Procedure, 1898”, 
the words and sgures “Code of Criminal ° 
Procedure, 1973” shall be substituted. 


4. Amendment of section 14. 

In section 14 of tho prinoipal Act, for snb- 
section (2), the following sub.section shall be 
substituted, namely:— 

(2) The revocation of a detention oxder 
shall not bar the making of another deten- 
tion order under section 3 against the same 
person.”. 


5. Amendment of section 15, f 
In section 15 of the principal Act, -— 


(a) after sub-section (3), .tha following aub. 
section shall be inserted, namely; -— 


t (3A) If the appropriato Government has 
reason to believe that any pergon who hag 
failed to surrender himself ia the manner 
specified in sub-section (3) has abssondad ox 
is concealing himself, that Government may 
make a report in writing of the fact toa 
Metropolitan Magistrate or a Judicial Magix. 
trate of the first class having jurisdiction in 
the place where the said person ordinarily 
resides and thereupon the provisions of 
sections 82 to 86 (both inclusive) of tha Coda 
of Oriminai Progedure, 1973, shall apply in 
relation &3 such person as they apply in rela. 


tion to a person who has absconded oz is con- 


cealing himself so that a warrant issued by 
the Magistrate cannot be executed.”; 
- (b) after sub.section (5), the following sub. 
section shall be inserted, namely :— 

"(6) Notwithstanding anything contained 
in any other law and save as otherwise pro. 
vided in this section, no person sgainst whom 
a detention order made under this Act is in 
force shall be released whether on bail or bail 
bond or otherwise.” 


6. Insertion of new section 16A. 


After section 16 of the principal Act, the 
following section shall be inserted, namely ;— 


Special provisions for dealing with emer. 
gency. ' 

“IGA. (1) Notwithstanding anything con. 
tained in this Act or any rules of natural 
justice, the provisions of thls section shall 
have effect during the period of operation of 
the Proclamation of Emergency issued under 
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clauso (1) of article 352 of the Constitution on 
the 3rd day of Decembor, 1971 or the Procla. 
mation of Emergency issued under that clanse 
on the 25th day of June, 1975, or a period of 
twelve months from the 25th day of Jane, 
1974, whichever period is the shortest. 

(2) The csse of every person (including a 
foreigner) against whom an order of deten- 
tion was made under this Act on or after the 
25th dey of June, 1975, but before the com- 
mencement of this section, shall, unless such 
person is gooner released from detention, be 
reviewed within fificen daya from such com- 
mencement by the :appropriats Government 
for the purpose of determining whether the 
detention of such person under this Act is 
necessary for doaling effectively with the 
emergency in respect ef which the Proclama. 
tions referred to in sub-section (1) have bean 
issued (hereafter in this section referred to as 
ths emergency) and if, on suck review, the 


. appropriate Government is satisfied that it is 


necessary to detain such person for effeativoly 
dealing with the emergency, that Government 
may make a declaration to that effect and 
communicate a copy of the dedlaration to the 
person concerned, 


(3) When meking an order of detention 
under this Act against any person (including a 
foreigner) after the commencement of this 
section, the Central Government or the State 
Government or, as the case may be, the offisar 
making the order of detention shal! consider 
whether the detention of such person under 
thia Act is necessary for dealing effectively 
with tha emergency and if, on such consi. 
deration, the Central Government or the State 
Government or, as the case may be, the officer 
is satisfied thet it is necessary to detain sugoh 
person for effectively dealing wiih the emer. 
gency, that Government or oficer may make 
a declaration to thai effect and communicate o 


“sopy of the deslaration to ths person concern. 


ed: 

Provided that where such declaration , is 
made by an officer, it shall be reviewed by the 
State Government to which such officer is sub- 
ordinate within fiteon days from the date of 
making of the declaration and such declare. 
tion shall cease to have effect unless it is con- 
firmed by the Stats Government, after such 
reviaw, within the said period of fifteen days. 

(4) The question whether detention of any 
person in respect of whom a declaration hes 
been made under sub-section (2) or sub-sec- 
tion (3) continues to be necessary for effec. 
tively dealing with the emergency shall be 
reconsidered by the appropriate Government 
within four months from the date of such 
declaration and thersafier at intervals not 
exceeding four months and if, on euch regon- 


A. I. B. 


sideration, it appears to the appropriate Goyer- 
ment that the detention of the person ig no 
longer necessary for effectively dealing with 
the emergency that Government may revoke 
the declaration. 


(5) In making any review, consideration or 
reconsideration under gub-sections (2), (3) or 
(4), the appropriate Government or officer 
may, if such Governmens or officer considers 
it to be against public interest to do otherwise, 
act on the basis of the information and mate- 
rials in its or his possession without disclosing 
the facts or giving an opportunity of mating 
& representation to the person concerned. 


(6) In the case of every porson detained 
under a detention order to which the provi. 
cions of sub-section (2) apply, being a person 
the review of whose case is pending under 
that sub.section or in respect of whom a decla. 
ration has been made under that sub-saction: — 


(i) sections 8 to 12 shall not apply; and 


{ii} sections 13 shall apply subject to the 
modification that the words and figures "which 
has been confirmed under section 12” shall be 
omitted. 


(7) In the case of ovary person detained 
under a detention order to which the provi. 
sions of sub-section (3) apply, being a person 
in respect of whom a declaration has been 
mede under that sub-section: 


(i) section 3 shall apply subject to the 
modification that for sub-sections (3) and (4) 
thereof, the following sub.section shall ba sub. 
stituted, namely :— 


*(3) When any order of detention is made 
by a State Government or by an officer sub. 
ordinate to it, the State Government shall, 
within twenty days, forward to the Oentral 
Government a report in respect of the order,’; 


(ii) sections 8 to 12 shall not apply; and 


(iii) section 13 shell apply subject to the 
modification that the words and figures '‘which 
has been confirmed under section 12” shall be 
omitted.. 


7. Insertion of new section 18. 


Section 18 of the principal Act shall be 
re.numbered ag section 19 thereof and before 
that section as eo renumbered, the following 
section shall be inserted, namely: — 


Exclusion of common law or natural law 
rights, if any. 


“18. No person (including a foreigner) 
detained under this Act shell havo any right 
to personal liberty by virtue of naturel law or 
common law, if any”. -> 
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8. Repeal'dnd saving. 


(1) The Maintenance of Internal Security 
(Ameniment) Ordinance, 1975 and the Main- 
éenance of Intarnal Security (Second Amend. 
ment) Ordinance, 1975 are hereby repealed. 

(2) Notwithstanding such repeal, anything 
dono or any actioa taken under the prinsipal 
Act as amended by the said Ordinances shall 
ba deamed to have been done or taken under 
éhe principal Act as amended by this Act. 


THE ELECTION LAWS (AMEND. 
MENT) ACT, 1975 
(Act No. 40 of 1975)*** 
[6th August, 1975] 

An Act further to amend the Represen. 

tation of the People Act, 1951 and the 

Indian Penal Code. 

Bs it enasted by Parliament in ths Twenty. 
Sixth Year of the Republic of India as 
follewa:— 


1. Short title. 


This Act may be called THE ELECTION 
LAWS (AMENDMENT) ACT, 1975. 


2. Substitution of new section for sec- 
tion 8A. 

In the Representation of the People Act, 
1951 (herainafter referred to as the prinsipal 
Aot), for sestion SA, ths following sestion 
shall ko substituted namely:— 


Disqualification on ground of corrupt 
practices. 
"8A, (1) The case of every person found 
guilty of a corrupt practice by an order under 


ation 99 shall ba submitted, as soon as - 


may be, after such order takes effect, by such 
authority a3 the Central Government may 
Specify in this bahalf, to the Pragident for 
determination of the question as to whsther 
such parson shall ba disquilifiad and if so, 
‘or what period: 

Provided that the pariod for which any 
person may ba disyuslified under this sub- 
section shall ia no casa exgsed six years 
from the dats on which the order mada in 
valaticn to him uader section 99 takes effect. 

(2) Any parzon who stands disqualified 
undor eaction 8A of this Act as is stood im- 
gnadiately before the commencament of tha 
Mleation Laws (Amendmant) Act, 1975, may. 


[¥¥#4] Recaived the assent of the President on 


6-8-1975. Aot padlished in Gaz., of India; 
8-§.1975, Part II-S. 1, Ext, P. 267, 

For Statement of Objects and Reasons, see Gaz, of 
Ladia; 4-8-1975, Part II-S, 2, Ext. P. 674, 
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if the period of such disqualification has not 
expired, submit a petition to the Presidené 
for ths removal of such disqualification for 
the unexpired portion of the said period. 

(3) Before givizg his dedision on any ques. 
tion mantioned in sub-saction (1) or on any 
petition submitted under sub-section (2), the 
Presidant shall obtain the opinion of the 
Elsction Oommission on such question or 
petition and shall act according to such 
opinion.”, 

3. Amendment of section 11, 

Tn section 11 of the principal Act, after the 
words ‘under this Chapter,” the brackets, 
words, figure and letter “(except under sac- 
tion 8A)” shall ba inserted. 


4, Amendment of section 11A. 


Section ILA of the principal Act shall be 
renumbered as sub-section (1) thereof aud— 

(a) in the sub-sestion as so renumbered, 
clause (b) shall be omitted; and 

(b) after the gub.section ag so re- numbered, 
the following gub.asetions shall be inserted, 
namely: — 

"(2) Any person disqualified by a decision 
of tho President under sub.section (1) of 
asction SA for any period shall be disquali. 
fied for the same period for voting at any 
election. 

(3) The decision of the President on a 
petition submitted by any person under sub. — 
gestion (2) of gsecsion SA in respect of any 
disqualification for being chosen as, and for 
being, 9 mambsr of either House of Parlia- 
ment or of the Logislative Assembly or 
Legislative Council of a State shall, so far as 
may be, apply in raspset of the disqualifica- 
tion for voting at any election incurred by 
him under clause (b) of sub-section (1) of 
saction 11A of this Act as it stood immediately 
before the commencement of the Election 
Laws (Amendment) Act, 1975, as if such 
decision were a decision in respest of the 
aaid disqualification for voting algo.’’. 


5. Amendment of section 11B, 

In section 11B of the principal Act, for the 
words “any disqualification under this Chap. 
ter,” the words, brackets, figures and letter 
“any disqualification under sub-section (1) 
of gection 11A” shall be substituted. : 


6. Amendment of section 77. 

In section 77 ‘of the principal Ack, in sub- 
section (1),— 

{a} for the words “the date of publication 
of the notification calling the election,” the 
words “the date on which he bas been nomi- 
mated” shall be substituted; 


nn Inn Rann a 
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(b) after Hxplonation 2, the following 
Eaplunation shall be inserted, namely: — 


- “Egplanation 8.— For the removal of 
doubt, if is hereby declared that any ex- 
penditure incurred in respect of any arrange. 
ments made, facilities provided or any other 
aot or thing done by any parson in the service 
of the Government and belonging to any of 
the classes mentioned in clause (7) of sec. 
tion 123 in the discharge or purported dis- 
charge of his official duty as mentioned in 
the proviso to that clause shall not be deemed 
to be expenditure in connection with the 
election incurred or authorized by a candidate 
or by his election agent for the purposes of 
this sub-section.”. 


7. Amendthent of section 79. 


In section 79 of the principal Aoi, for 
Clause (b), the following clauge shall be sub. 
stituted, namely :— 

*(b) “candidate” means a person who has 
been or claims to haye been duly nominated 
es 2 Candidate at any election’. 


8, Amendment of section 123, 


Ia section 123 of the principal Act,— 

(a) in clause (3) the following proviso 
shall be inserted at the end, namsly :— 

"Provided that no symbol allotted under 
this Act to a candidaée shall be deemed to be 
a religious symbol or a national symbol for 
the purposes of this clause.”; 

(b) in clause (7), the following proviso shall 
be inserted at the end, namely :— 

“Provided that where any person, in the 
sexvice of the Government and belonging to 
any of the classes aforesaid, in the discharge 


or purported discharge of his official duty, 


makes any arrangements or provides any 
facilities or doas any other act or thing, for, 
to, or in relation to any candidate or his 
agent or any other person acting with the 
. gonsent of the candidate or his election agent, 
(whether by reason of the office held by the 
candidate or for any other reason), such 
arrangements facilities or act or thing shall 
not be deemed to be assistance for the further. 


ance of the prospects of that candidate’s- 


election.”; 


(0) in the Explanation at the end) the fol- 
lowing shall be added, namely :— 

(3) For the purposes of clause (7), not. 
withstanding anything contained in any other 
law, the publication in the Official Gazette of 
the appointment, resignation, termination of 
gervico, dismissal or removal from service of 
a person in the service of tha Central Govern. 
ment (including a person serving in connec. 
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tion with the administration of a Union 
territory) or of a State Government shall be 
conclusive proof— 

(i) of such appointment, resignation, termi. 
nation of service, dismissal or removal from 
gervics, as the case may be, and 

(ii) where tbe date of taking effect of such 
appointment resignation, termination of ser. 
vice, digmisgal or removal from service, as the 
cese may be, is stated in such publication, algo 
of the fact that such person was appointed 
with effect from the ssid date, or in the case 
of resignation, termination of service, dis. 
missal or removal from service, such pereon 
ceased to be in such service with effect from 
the said date,”. 


9, Amendment of section 1714 of Act 45 
of 1860. 


In the Indian Penal Code, in section 171A, 
for clause (a), the following clause shall be 
substituted, namely :— 

‘(a) “candidate” means a person who has 
been nominated as a candidate at any 
election;’. 


10. Amendments to have retrospective 
effect. 


The amendments made by sections 6, 7 and 
8 of this Act in the principal Act shall also 
have retrospective operation go as to apply to 
and in relation to any election beld before the 
cow mencement of this Act to either House of 
Parliament or to either Horse or the Houra 
of the Legislature of a Staie— 

(i) in respect of which any election petition 
way be presented after the commencement of 
this Act; or 

{ii) in respect of which any elestion petition 
is pending in any High Court immediately 
before such commencement; or 


(iii) in respect of which any election petition 
has been decided by sny High Court, before 
such commencement but no appeal has been 
preferred to the Supreme Court against the 


decision of the High Court before such com. 


mencement and.the period of limitation for 
filing such appeal has not expired before such 
commencement; or 

(iv) in respect of which appeal from any 
order of any High Oourt made in any election 
petition under rection 98 or section 99 of the 
principal Ast is pending before the Supreme 
Court immediately before such commencement, 
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THE TAXATION LAWS (AMEND- 
MENT) ACT, 1975 
(Act No, 41 of 1975)* 
[7th August, 1975] 
An Act further to amend the Income.tax 
Act, 1961, the Wealth-tax Act, 1957, 
the Gifttax Act, 1958 and the Com. 
panies (Profits) Surtax Act, 1964. 


Be it exacted by Parliamont in the Twenty. 
sixth Year of the Republic of Indis as 


follows :— 
CHAPTER I 
PRELIMINARY. 


1. Short title and commencement. 


(1) This Aci may be called THE TAXA- 
TION LAWS (AMENDMENT) ACT, 1975. 

(2) It shall come into force on such date” as 
, the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different provi- 
sions of this Act; and any refezence to ‘‘the 
commencement of the Taxation Laws (Amend- 
ment) Act, 1975” in any amendment made by 
any provision of this Act shall be construed as 
@ reference to the coming into force of that 
provision. 


ere pec ts ok a 
[=] For such a notification see S. O, 475 (E) Gaz, of 


Ind., 1975, Pt. TI, S. 8 (ii), Ext., p. 2007. 


CHAPTER If 
AMENDMENTS To THA IncomE.TAx.Aot, 1961 


2. Amendment of section 2. 


In section 2 of the Income.tax Act, 1961 
(hereafter in this Ohapter referred to as the 
Tncome.iax Act). after clause (15), the fol- 
lowing clause shall be inserted, namely :— 

(15A) “child”, in relation to an individual, 
includes a step.child and an adopted child of 
that individual;’. 

3. Amendment of section 10. 


In section 10 of the Insome.iax Act,— 
(i) in clause (6), after sub-clause (vi), the 


following sub.clauss shall be inserted, 
namely :— 


“(via) the remuneration received by him as 
an employee of, or a consultant to, an institu. 
tion or association or a body established or 
formed outside India solely for philanthropia 
purposes, for services rendered by him in 
India in connection with such purposes; pro. 
vided that such institution or association or 
body and the purposes for which his services 
{*] Act published in Gaz. of India, 7-8-1975, 

Part II-S. 1, Ext. p. 271, 
For Statement of Objects and Reasons, see Gaz. 
of India, 9-5-1973, Part II-S.2 Ext. p. 531. 


For Select Committee Report, see Gaz, of Ind., 
20-3-1975, Part II-S. 2, Ext., p. 266. 
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are rendered in India are approved by the 
Oentral Government;”; 

{ii) after clause (23B), the following clause 
shall be inserted, ' namely :— 


"(230) any income received by any person 
on behalf of — f 

(i) the Prime Minister's National Reliaf 
Fund; or i 

Gi) the Prime Ministers Fund (Promotion 
of Folk Art); 


or 

(iii) the Prime Minister's Aid to Studente 
Fund; or 

(iv) any other fund or institution esata- 
blished for charitable purposes which may be 
notified. by the Central Government in the 
Official Gazette, having regard to the objecte 
of the fund or institution and its importance 
throughcut Indla or throughout any State or 
States; or 


(v) any trust (including any other legal 
obligation) or institution, being a. trust or 
institution wholly fox public religious purposed 
or wholly fox public religious and charitable 
purposes, which may be notified by the Oen- 
tral Government in the Official Gazette, having 
regard to the manner in which the affairs of 
the trust or institution are administered snd 
supervised for ensuring that the income ne. 
cruing thereto is properly applied for the 
purposes thereof : l 

Provided that any notification issued by the 
Central Government under sub-clause (iv) or 
sub-clause (v) shal? have effect for such assess. 
ment year or years (inckading an esaessment 
year or years commencing before the date on 
which euch notification is issued) as may be 
specified in the notification;”. 


4. Amendment of section 11. 

In section 11 of the Income-tax Aot, — 

(i) in sub-section (1),— 

(a) for clauses fa) and (b), the foliowing 
Glauses shall be substituted, namely :— 

“(a) income derived from property held 
under trust wholly for charitable or roliglous 
purposes, to the extent to which such income 
is applied to gush purposes in India; and 
where any such income is accumulated or seb 
apart for application fo such purposes in 
India, to the extent to which the income so 
accumulated or set apart is not in excess of 
twenty-five per cent. of the income from such 


property; 


(b) income derived from property held 
undsr trast in part only for such purposes, the 
trust having been sreated before the com- 
mencement of this Act, to the extent to which 
such income is spplied to such purposes in 
India: arid, where any such income is finally 
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got apart for application to such purposes in 
Iedia, to the extent to which the income so 
set apart is not in excess of twenty-five per 
‘gant, of the income from such property; 

(b) for the Hzplanation, the following Hz. 
planation shall be substituted, namely: — 

Explanation.—For the purposes of clauses 
{a) and (b),— 

(1) in computing the twenty-five par cent. 
of the income which may bə accumulated or 
got apart, any auch voluntary contributions as 
aro rofecred to in seciion 12 shall ba deemad 
to be part of the income; 

(2) if, in the previoas year, the in3ome ap- 
plied to charitable ox religious purposes in 
India falis shor§ of seventy-five per cent. of 
tha ingome derived daring that year from 
property held under trust, oz, as the case may 
be, held under trust in part, by any amount— 

(i) for the resson thatthe whole or any 
part of the income has not been received dur. 
ing that year, or 

(ii) for any other reason, 
then— 

(a) in the cage referred to in sub-clause (i), 
30 much of the income applied to such pur. 
poses in Indis during the previous year in 
whish the income ig received or during the 
Previous year immediately following as does 
not exceed the said amount: and 


(b) in the case referred to in sub-clause {ii), 

0 much of the income appliel to sugh pur. 

potas in India during the previous year im. 

mediately following the previous year in which 

“the income was derived as does not excead 
the said amount, 


may, af the option of tha person in receipt of 
the income [such option to be exarcised in 
writing before the expiry of the time allowed 
ander sub-section (1) or sub.section (2) of sec- 
tion 139. whether fixed originally or on. ex- 
tension for furnishing the return of income] 
‘be deemed to be income applied to such pur. 
poses during the previous year in which the 
ineome was derived, and the income go deem- 
-ad to have been applied shall not be taken in. 
$o account in calaulating the amount of income 
-applied fo such purposes, in tha Gase referred 
to in sub.clause (i), during the previous year 
in which the income ig received or during tha 
previous year immediately following, ag the 
gaso May ba, and, in the o1ss referred to In 
ub.slause (ii), during the previous year im. 
mediately following the previous year in 
which the income was derived.” ; 

(ii) after aub.sestion (1A),- the following 
#ub.section shail be inserted, namely:— 

“(1B) Where any income in respect of 
which an option is exercise] under clause (2) 
-of the Explanation to sub.gection (1) is not ap. 


The Taxation Laws (Amendment) Act, 1975 
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India during the period referred to in sub- 
Clause (a) or, ag the cage may be, sub-clause (b), 
of ths said clause, then, such income shall be 
deemed tobe the incomes of ths perzon in 
receipt thereof— 

(a) in the case referred to in sub.clause (i) 
of the said clause, of the previoua yoar im- 
mediately following the previous year in which 
the income was received, or 

(o) in the case referred toin sub-clause (ii) 
of the said clause, of the prsvious year im. 
modiately following the previous year in 
which the income was derived.” ; 

(iii) in sub-eection (2), for tha portion be. 
ginning with the words, brackets, letters and 
figura “Where any income referred to in 
clause (a) ox clause (b) of sub-section (1)” and 
ending with the words ‘the following condi. 
tious ara complied with namely:—~”, the fol. 
lowing shall be substituted namely: — 

“Where seventy-five per cent. of the in. 
come referred to in clausa (2) or clause (b) of 
sub-gection.(1) read with the Explanation to 
that sub-section is not applied, or is not deem. 
ed to have been applied to charitable or reli. 
gious purposes in India during the previous 
yoar but is accumulated or set apart, either 
in whole orir part, for application to such . 
purposes in India, such income so accumulated 
or set apart shall not be included in the total 
income of the previous year of the person in 
receipt of the income provided the following 
conditions are complied with namely:—”: 

(iv) after sub-section (3), the following sub. 
section shall be inserted, narosly:— 


"(3A) Notwithstanding anything contained 
in sub-section (3), whera due to circumstances 
beyond the control of the person in receipt of 
the income. any income invested or deposited 
in accordance with the provisions of clause (b) 
of sub-section (2) cannot be applied for the 
purpose for which it was accumulated or sot 
spart the Income-.tax Officer may, on an ap- 
plication made to him in this behalf, allow 
such person to apply such income for auch 
other charitable or religious purpose in India 
as is specified in the application by such per- 
son and ag isin conformity with the objects 
of tha trust; and thereupon the provisions of | 
sub-section (3) shall apply as if the purpose 
specified by sugh person in the application 
under this sub-section were a purpose epecifi. 
ed in the notice given to the Income.tex 
Officer undor clause (g) of sub-section (2).”. 


5. Amendment of section 13. 

In section 13 of the Income.tax Act,— 

(i) in sub-section (1),— 

(a) after clause (b), the following clause 
shall ba inserted, namely :— 


sa 


~ 
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(bb) in the case of a charitable trust oz 
institution for the relief of the poor, educa- 
tion or medical relief, which carries on any 
business, any income derived from such busi- 
ness, unless the businesy is carried on in the 
course of the actual carrying out of e primary 
purpose of the trust or institution:”’; 

(b) after clause (6) and the provisos thereto, 
the following clause shall be inserted, 
namely :— 


“(d) subject to the provisions of clause (bb), 
in the case of a trust for charitable or reli- 
gious purposes or & charitable or religious 
institution, any income thereof assessable for 
any sesessment year commencing on or after 
the 1st day of April, 1979, if any funds of 
the trust or institution are invested or 
depositsd or continue to remain invested or 
deposited for any period during any previous 
year commencing on or after the lst day of 
April, 1978, otherwise then in any of the 
forms oz modes spesified in sub-section (5).”; 


(ii) in sub-section (3), for clause (b), the 
following clause shall be substituted, 
namely :— ` 


"(b) any person who has made a substential 
contribution to the trust or institution, that 
is fo say, any person whose total contribution 
up to the end of the relevant previous year 
exceeds five thousand rupees;’’; 

(iii) after sub-section (4) and before Expla- 
nation 1, the following sub-sections shall be 
ingerted, namely :—- 

‘(5) The forms and modes of investing or 
depositing funds referred to in clause (d) of 
sub-section (1) shall be— 


(a) subject to the provisions of clause (b), 
in a case where such funds represent the 
original corpus of the trust or institution or 
any contributions made to the trust or institu. 
tion with e specife direction that they shall 
form part of the corpus of the trust or insti- 
tution,— 

(i) investment in savings certificates as 
defined in clause (e) of section 2 of the 
Government Savings Certificates Act, 1959, 
and any other securities or certificates issued 
by the Oentral Government under the small 
savings schemes of that Government; 

(ii) deposit in any account with the Post 
Office Savings Bank; 

(iii) deposit in any account with any nations- 
lised bank, that is to say, any corresponding 


.mew bank constituted under section 3 of the 


Banking Companies (Acquisition and Transfer 
of Undertakings) Act, 1970; 
(iv) investment in units in the Unit Trust 


of India egtablished under the Unit Trust of 
India Act, 1963; 
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(v) investment in any security for money 
crested and issued by the Central Govyorn. 
ment or a State Government; 

(vi) investment in debentures issued by, or 
on behalf of, any company or corporation 
both the principal whereof and the interest 
whereon are fully and unconditionally 
guaranteed by the Central Government or by 
a State Government; 

(vii) investment or deposit in any Govern. 
ment company ag defined in section 617 of 
the Companies Ast, 1956; 

(b) in a case where euch funds represent — 

(i) the corpus of the truss oz institution 
immediately before the let day of June, 1973; 
or 

(ii) the original cozpus (being essets other 
then cash) of any trust or institution created 
or established on or after the 1st day of June, 
1973; or 

Gii) any contributions (otherwise than in 
cash) made to any trust or institution on or 
after the 1st day of June, 1973, with a specifia 
direction that they shall form part of the 
corpus of the trust or institution, 
any form or mode, other than investment in 
shares (not being shares entitled to a fixed 
rate of dividend whether with or without « 
further right to participate in profits) ina 
company (not being a» Government company 
as defined in section 617 of the Companies 
Act, 1956 or a corporation established by or 
under a Central, State ox Provincial Act); 


(o) in any other case, the forms or modes 
referred to in sub-clause (i), sub-clause (ii), - 
sub-clause (iii) and sub-clause (iv) of clause (a). 


(6) Nothing contained in clause (d} of sub. 
section (1) sbalil apply in relation to sny 
monies accumulated or finally set apart and 
invested or deposited in the manner referred 
to in clauso (b) of sub. section (2) of aea. 
tion 11.", . 


6. Amendment of section 23. 

In section 23 of the Income.tax Aat;— 

(i) in sub.seation (1),— 

(a) for the opening paragraph, the following 
shall be substituted, namely :— 

"(1) For the purposes of section 22, the 
annual value of any property shall be deemed. 
to be— 

{a) the sum for which the property might 
reasonably be expected td let from year to 
Fear; or 

{b) where the property is let and the annual 
rent received or receivable by the owner in 
respect thersof is in excaga-of the sum referred 
to in clause ane the amount so received or 
reseivable : 

(b) the following Explanation shell be in. 
sorted at the end, ‘namely ;— ; 
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'Heplanaticn, — For the purposes off, 
sub.section, ‘‘annual rent” means— 

(a) in a case where the property is let 
throughout the previous year, the actual rent 
received or receivable by the owner in 
respect of such year; and 

(b) im eny other case, the amount which 
bears the same proportion.to the amount of 
the actual rent received or receivabla by the 
owner for the period for which the property 
is let ag the period of twelve months bears to 
such periad.’; 

(ii) for sub. section (2), the following sub. 
sections shall be substituted, namely :— 


(2) Where the proparty consists of— 

(i) a house in the occupation of the owner 
for the purposes of his own residence, the 
annual value of such honee shall first ba 
determined in the same manner as if the pro- 
perty had been let and further be reduced by 
one-half of the amount so determined or one 
thousand and eight hundred rupees, whichever 
is legg; 

(ii) more than one house ia the occupation 
of the owner for the purposes of his own 
vesidence, the provisions of olause (i) shall 
apply only in respect of one of such houses, 
which the assessee may, at his option, specify 
in this behalf : 

Provided that for the purposes of clauses {i) 
and (ii), where thé sum so arrived at exceeda 
fen ger cent, of the total income of the owner 
(the total income for this purpose being com. 
puted without including therein any income 
from such property and before making any 
deduction under Chapter VIA) the oxcess shall 
be disregarded. 

Raplanation. — Where any such regiden- 
tial unit a9 is referred to in the second proviso 
to sub-section (1) is in the ocoupation of the 
owner for the purposes of his own residence, 
nothing contained in that proviso shall apply 
in computing the annual value of that resi. 
dential unit. 

(2A) For the removal of doubt, it is hereby 
declared that, where the property consists of 
mors than one house and such houses are in 
the occupation of the owner for ths purposes 
of hia own residence, the annual valua of the 
houses, other than that the annual value of 
which is required to be determined under 
clause (ii) of sub-section (2), shall bo deter- 
rained under sub-section (1) as if such houses 
had bean let.”. 


1. Amendment of section 26. ; 

In section 26 of the Income-tax Act, the 
following Explanation shall be inserted at the 
end, namely :— 

i “Explanation. — For the purposes of this 
section, in applying the provisions of sub. 
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section (2) of section 23 for computing. the 
share of each such person as is referred to in 
this section, such share sball be computed, as 
if each such person is individually entitled to 
the relief provided in that sub-section.”. 


'8, Amendment of section 32. 


In sub-section (1) of section 32 of the In- 
come-tax Act, for cieuse (i), the following 
clause shall be substituted, namely :— 


(i) in the casa of ships other than ships 
ordinarily plying on inland waters, such per- 
centage on the actual cost thereof to the 
agsagsee as may, in any case or Glass of cases 
or in respect of any period oz periods, be 
prescribed : 

Provided that different percentages may be 
prescribed for different periods having regard 
to the date of acquisition of the ship”. 


9. Amendment of section 35C. 

In sub-section {1} of section 350 of the 
Income.iax Act,— 

(1) in clause (a), after the words ‘Where 
any Company”, the words "or a co.opsrative 
society” shall be inserted; 

(ii) for the words ‘the company”, wherever 
they occur, the words ‘the company or co. 
operative society” shall be substituted. 


10. Amendment of section 37. 


In sub-section (1) of section 37 of ihe In. 
come-tax Act, after the words and figures 
“sections 30 to 36”, the words, figures and 
letters “and section 80V” shall be inserted. 


11. Insertion of new section 44A4. 


In Chapter IV of the Income.tax Act, under 
the heading ''D. — Profits and gains of busi. 
ness or profession’, after section 44A, the 
following section shall be inserted, namely: — 


Maintenance of accounts by certain 
persons carrying on profession or 
business. 

“44AA, (1) Every person carrying on 
legal, medical, engineering or architectural 
profession or the profession of accountansy or 
technical consultan3y or interior decoration 
or any other profession as is notified by the 
Board in the Official Gazette shall keep and 
maintain such books of account and other 
documents ss may enable the Income.iax 
Officer to compute his total income in accord- . 
ance with the provisions of this Act. . 

(2) Every person carrying on business or 
profession [not being a profession referred te 
in sub.gection (1)] shall,— 

(i) if his income from business or profession 
exceeds twenty-five thousand rupees or his 
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total sales, turnover or gross receipts, as the 
case may be, in business or profession exceed 
or exceeds, two hundred and fifty thousand 
rupees in any one of the three years immedia. 
tely preceding the previous year; or 
_ (ii) where the business or profession is 
newly set up in any previous year, if his 
income from business or profession is likely 
to excaed twenty-five thousand rupees or his 
total sales, turnover or gross receipts, as the 
sase may be, in business or profession are or 
is likely to exceed two hundred and fifty 
thousand rupees, during such previous year, 
keep and maintain such books of account and 
other documents as may enable the Income. 
tax Offices to compute his total Income in 
accordance with the provisions of this Act. 
(3) The Board may, having regard to the 
natare of the business or profession carried on 
by any class of persons, prescribe, by rules, 
the books of account and other ‘documents (in- 


cluding inventories, wherever necessary) to be’ 


kept and maintained ander sub-section (1) or 
gub-sestion (2), the partionlars to be contained 
therein and the form and the manner in which 
and the place at which they shall be kept and 
maintained. 

(4) Without prejudice to the provisions of 
sub-section (3), the Board may prescribe, by 
rules, the period for which the books of account 
and other documents to be kepi end main- 
tained under sub.section (1) or sub.section (2) 
shall be ratained.” 


12. Amendment of section 49. 


In sub-section (1) of section 49 of the In- 
gome-tax Act, — 

(a) after clause (iid), the following clause 
shall be inserted, namely: — 

(iv) such usgegsee being a Hindu undivided 
family, by the mode referred to in sub-sestion 
(2) of section 64 at any time after the 31st day 
of Dacember, 1969,”; 

(b) in the Explanation, for the words, bra. 
skeis and figures “alause (ii) or clause (iii),” 
the words, brackets and figures ‘clause {ii) or 
clause (ili) or clause (iv)’ shall be substituted. 


13. Amendment of section 64. 


In section 64 of the Incoms-tax Act,— 

(a) for sub-section (1), the following sub- 
section shall be substituted, namely :— 

“(1) In computing the total income of any 
individual, there shell be included all such 
income as arises directly or indirectly — 

(i) to the spouse of such individual from the 
membership of the spouse in a firm carrying 
on a business in which such individual is & 
partner; 

(ii) to the spouse of such individual by way 
of salary, commission, feeg or any other form 
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of remuneration whether in cash or in kind 
from a conaezn in which such individual has a 
substantial interest : 


Provided that nothing in this clause shall 
apply in relation to any income arising to the. 
spouse wheres the spouse possesces technical or 
professional qualifications and the. income is 
solely attributable to the application of hia or 
her technical: or professional knowledge and 
experience; 


(iii). to a minor child of such individual 
from the admission of the minor to the bene. 
fits of partnership in a firm; 


(iv) subject to the provisions of clause (i) of 
section 27, in a case not falling under clause (i) 
of this sub-section, to the spouse of such indi- 
vidual from assets transferred directly or in. 
directly to the spouse by such individual other- 
wise than for adequate consideration or in 
connection with an agreement to live apart; 


(v) subject to the provisions of clause (i) of 
gestion 27, in a case not falling under sub. 
clause (iii) of this sub-section, to a minor child 
(not being a married daughter) of such indivi- 
dual, from assets traneforred directly or indi- 
rectly. to the minor child by such individual 
otherwise than for adequate consideration; 


(vi) to the gon’s wife, or son’s minor child, 
of such individual, from assets transferred 
directly or indirectly on or after the lat day 
of June, 1973, to the sons wife or son’s 
minor child by such individual otherwise than 
for adequate consideration; and 


(vii) to any person or association of persons 
from assets transferred direcily or indirectly 
otherwise then for adequate consideration to 
the person or assodiation of persons by such 
individual, to the extent to which the income 
from such assets is for the immediate or defe. 
rred benefit of his or her spouse or minor 
child (not being a married daughter) or both. 


Explanation 1.—For the purposes of clause 
(i). the individual, in computing whose total 
income the income referred to in that clause 
is to be included, shail be the husband or wife 
whose total income {excluding the income 
referred to in that clause) is greater; and, for 
the purposes of clavae (iii), the income of the 
minor ‘child from the partnership shall be 
included in the income of that parent whose 
total income (excladivg the income referred 
to in that clause) is greater; and where anp 
such income is once included in the total 
income of either spouse or parent, any such 
income arising in any gucceeding year shall 
not be included in the total income of the 
other spouse or parent unless the Income. tax 
Officer is -:aatisfied, after giving that spouse or 
parent an opportunity of being heard: wat ik 
is necessary so to do. 
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Explanation 2.— For the purposes of clause 
(ii), an individual shall be deemed to have a 
substantial interest in a concern-— 

(i) in a case where the concern is a company, 
if its shares (not being shares entitled to a 
fixed rate of dividend whether with or without 
a further right to participate in profits) carry. 
ing not less than twenty per cent, of the voting 
power are, at any time during the previous 
year, owned beneficially by such person or 
partly by such person and partly by one or 
more of his relatives: A 

(ii) in any other case, if such person is en- 
titled, or such person and one or more of his 
relatives are entitled in the aggregate, at any 
time during the previous year, to not less than 
twenty par cent, of the profits of suck concern, 

Explanation 3.— For the purposes of clauses 
(iv) and (v) where the assats -transferred 
directly or indirectly by an individual to bis 
spouse or minor child are invested by the 
spouse or minor child in any business, that 
part of the income arising out of the business 
to the spouse or minor child in any previous 
year, which bears the same proportion to the 
income of the spouse or minor child from the 
business as the value of the assets aforesaid 
as on the first day of the previous year bears 
to the total investment in the business by the 
spouse or the minor child as on the said day, 
shall be included in the total income of the 
individual in that previous year.”; 

(b) in sub-section (2),— 

(i) in clauge-(b), the words, '‘in so far as 
iş is attributable to the interest of the in. 
dividual in the property of the family,” shali 
be omitted; 

(ii) for clause (0), the iollowing clause shall 
be substituted namely :— 

(9) where the converted property has been 
the eubject.matter of a partition (whether 
partial or total) amongst the members of the 
family, the income derived from such con. 
verted property as is received by the spouse 
or minor child on partition shall be desmed 
to arise to the spouse or minor child from 
assets transferred indiregtly by the individual 
to the spouse or minor child and the provi- 
sions of sub-section (1) shall, so far as may 
be, apply accordingly :”; 

(iii) in the proviso, for the words "minor 
gon”, the words “minor child” shall be substi- 
tuted; 

(iv) in the Explanation,— 

(A) the brackets and figure “(1)” shall be 
omitted; 

(B) clause (2) shall be omitted. 

14. Insertion ‘of new sections 69C and 
69D. 

In Chaptez VI of the Income.tax Act, under 
the heading “Aggregation of income”, after 
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section 69B, the following sections shall be 
inserted, namely :— 


Unexplained expenditure, etc. 


“690. Where in any financial year an 
assesses has incurred any expenditure and he 
offers no ezplanation abont the source of such 
expenditure or part thereof, or the explans. 
tion. if any, offered by him is not, in the 
opinion of the Income-tax Officer, satisfactory, 
the amount covered by such expenditure or 
part thereof, as the cease may be, may be 
deemed to be the income of the assessee for 
such financial year. 


Amount borrowed or repaid on hundi. 


G9D. Where any amount is borrowed on æ 
hundi from, or any amount due thereon is 
repaid to, any. pezeon otherwise than through 
an account payee cheque drawn on e@ bank, 
the amounf 8° borrowed or repaid shall be 
deemed to be the income of the person bor- 
rowing or repaying the amount aforesaid for 
the previous year in which the amount was 
borrowed or repaid, as the case may be: 


Provided that, if in any case any amount 
borrowed on a hundi hag been deemed under 
the provisions of this section ta be the income 
of any person, such person shall not be liable 
to be assessed again in respect of such amount. 
under the provisions of this section on repay. 
ment of such amount. 


Explanation. — For the purposes of this 
section, the amount repaid shall include the 
amount of interest paid on the amount bor- 
rowed.”. 


15. Amendment of section 73, 


Tn section 73 of the Income-tax Ack, the 
following Explanation shall be inserted at tiho- 
end, namely :— 

‘*Haplanation. — Where any part of the 
business of a company [other than an invast. 
ment company, as defined in clause {ii) of 
section 109, or a company the principal business 
of which is the business of banking or the 
granting of loans and advances] consists in the 
purchase and sale of shares of other companies, 
such company shall, for the purposes of this 
section, be deemed to be carrying on & spesu- 
Istion business to the extent to which the 
business consists of the purchase and sala cl 
such shares.” 


16. Amendment of section 804. 
In section 80A of the Income-tax Ach— 


_(i) in sub-section (1), for the figures and 
letter “800”, the figures and letters “SOVY” 
shall be sabatituted; 


ee 


-å 


‘the following 
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(ii) in sub.section (3), the worde, figures and 
letter "or section 80H” shall be omitted. 


17. Amendment of section 80B. 


In section 80B of the Income-tax Act, 
clauses (1) ‘and (9) shall be omitted. 


18. Amendment of section 80G. 

In section 80G of the Income.tax Act.— 

(i) for sub-section (1), the following sub- 
section shall be substituted, namely :— 

'(1) In computing the total income of an 
assessed, there shail be deducted, in accordance 
with and subject to the provisions of this 
section, an amount aqual to fifty per cent. of 
the aggregate of the sums specified in sub- 
section (2),”; 

(ü) in clause (i) of sub-section (5), after the 
words. brackets and figures “or clause (23)”, 
the words, brackets, figures and letter “'or 
clause (230)? shall be inserted. : 


19. Insertion of new section 80GG., 


In Obapter VIA of the Income.tax Act. 
under the heading ‘'B. — Deduotions in res. 
pect of certain payments’, after section 80G, 
section shail be inserted, 
namely :— ' 


Deduction in respect of rents paid. 

“BOGG. In computing the total income of 
an assessse, not being an assassee having any 
Income falling within clause (13A) of section 
10, there shall be deducted any expenditure 
incurred by him in excess of ten per cent. of 
his total income towards payment of rent (by 
whatever name called) in respect of any fur- 
nished or unfurnished accommodation occupied 
by him for the purposes of his own residenca, 
to the extent to whish such excess expendi. 
ture does not exceed three hundred ‘rupees 
per month or fifteen par cent. of his total 
income for the year, whichever is less and 
subject to such other conditions or limitations 
as thay be prescribed, having regard to the 
ares or plage in which such accommodation is 
situated and other relevant considerations ; 

Providad that nothing in this section shall 
apply to an assesses in any case where any 
residential accocamodation it owned by him or 
by his spouse or minos child, or where such 
assesses isa member of a Hindu undivided 
family, by such family. 

Eaplanation. — In this section, the expres. 
sions ‘‘ten per cent. of his‘total income” and 
"fifteen per cent. af his total income” shall 
mean ten per cent. or fifteen per cont, as tha 
case may be, of the assessee’s total income 
before allowing deduction for any expenditure 
under this section’. 
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20. Omission of section 80H. 


Section 80H of the Income.tax Act shall be 
omitted. 


21. Amendment of section 80HH. 


In section 80HH of the Income.tax Act. 
sub-section (8) shall be omitted. 


a2; Amendment of section 80J. 


In section 803 of the Iucome.tax Act.— 

(i) in sub-gestion (1), for the brackets, 
words, figures and letters ‘(reduced by the 
aggregate of fhe deductions, if any admissible 
to tha assessse under section 80H and sec- 
tion 80HH”, the brackets, words, figures and 
letters ‘'reduced by the deduction, if any, 
admissible to fhe assesgea under seation 
80HH)” shall be substituted; 

(ii) in gub-gestion (3), the word, figures aad 
lotter “section 80H,” shall be omitted. 


23. Amendment of section 80L. 


In sub-section (1) of saation 80L of the 
Income-tax Act, after clause (vii), the follow.. 
ing clause enall be inserted, namely : 

‘(viia) interest on deposits with any autho. 
rity constituted in India by or under any law 
enacted either for the purpose of dealing wite 
and satisfying the need for housing accommo- 
dation or for the purpoge of planning develop. 
ment or improvement of cities, towas and 
villages, or for both;’’. 


24. Amendment of section 80P. 


In sub-section (3) of section SOP 
Incomo.tax Act,— 

(i) the words, figuzes and letter “section 
80H or” shall be omitted; 

(ii) for the words. figures and letters "de. 
ductions under section 80H, section SOHH, 
section 80J and section 8033”, the words, 
figures and letters “deductions under gea- 
tion 80HH, section 80J and section 8037” 
shall be substituted. 


of the- 


25. Amendment of section 86QQ. 


In sub-section (2) of section £0QQ of the 
Income.tax Act,— 


(i) the words, figures and letter “‘aga. 
tion 80H or shall be omitted; 
(ii) the word, figures and letter “gec.. 


tion 80H,” shall be omitted, 


26. Insertion of new sections 80V and 
80VV. 

In Chapter VIA of the Income-taz Act, 
under the heading. “D.—Other deductions”. 
after section 80U, the following sections shath 
be inserted, namely :— 
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Deduction of interest on moneys berrow- 
ed to pay taxes. 


"80V. In computing the total income of an 
aagessee, there shall be allowed by way of 
deduction any interest paid by him in tha 
previous year on any money borrowed for the 
pas ipai of any tex due from him under this 

Gt. 


Deduction in respect of expenses incurred 
in connection with certain proceed. 
ings under the Act. 

80VV. In computing the total income of an 
a@ssegsee, there shall be allowed by way of 
deduction any expenditure iscurred by him 
in the previous year in respect of any pro- 
eeadings before any income.tax authority or 
the Appellate Tribunal or any court relating 
to the determination of any liability under 
this Ast, by way of tax, penalty or interest: 

Provided that no dedaction under this soa. 
tion shall, in any casa, exceed in the aggregate 
five thousand rupees.’”’. 


27. Amendment of section 104. 

In section 104 of tie Income-tax Act, for 
aub.geation (4), following sub-section shall be 
substituted, namely :— 

(4) Without prejudice to the provisions of 
section 108, nothing contained in this sestion 
shall apply to a company which is neither an 
Indien company nor a company which has 
made the prescribed arrangements for the 
Pe rari and payment of dividends within 
fadia.”. 


28. Amendment of section 109. 


In section 109 of the Income-tax, Act, — 

(a) after clause (i), the following clauses 
‘hall be ingerted, namely :— 

'(ie) “industrial company” means an Indien 
sompany whose business consists wholly in the 
acnstruction of ships or in the manufacture or 
processing of goods or -in mining or in the 
generation or distribution of electricity or any 
other form of powari; 

{ib) ‘consultancy services company” means an 
Indian company whose business consists wholly 
in the provision of technical-know-how, or in 
the rendering of services in connection with 
the provision of technical know-how, to other 
porsons. 

Explanation. — In this clause and in sub. 
clause (3) of clause (iii), the expression ‘'pro- 
vision of technical know-how” has tha mean. 
ing assigned to it in sub-section (2) of sec- 
tion 80MM;”; . 

(b) in clause (iii),— 

(i) for sub.clause (1) the following sub- 
-Glauses shali be substituted. namely :— 
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“(1) in the case of an indus. 
trial company or a consultancy 


services company vee 45%; 


(2) in the case of ‘an invest- 
meni company other than an 
investment company which falls 
under sub.clause (3) of this clause 


(ii) in gub.clause (3), for the : 
portion beginning with the - 
words “in the case of an Indian 
company” and ending with the 
words attributable to such 
business 


90%;": 


ees Nils"? 
the following shall be substituted, - namely :-— 


“in the case of an Indian company, not 
being an industrial company or a consultancy 
service company, a part of whose gross total 
income sousists of profits and gains atiribut. 
able to the business of provision of technical 
know-how, or of rendering services in con. 
nection with the provision of technical know- 
how, to other parsons, or of construction of 
ships or of manufacture or processing of goods 
or of mining or of generation or distribution 
of electricity or any other form of power— 


(a) in relation to the said part 
of its gross total income vee 45%”; 


(iii) for the Haplanation below sub- 
clause (3), the following Explanation shall be 
substituted, namely:— 


“Eaplanation. — The provisions of this 
Obapter shall apply as if the aforesaid two 
parts of the gross totel income of the com. 
peny were respectively the gross total ‘acome 
of the company in relation to each such part 
and ag if the amount of dividends actually 
distributed and the distributable income wars 


` also similarly apportioned for the purposes 


of section 104 and this gection:”. 


‘ 


29. Amendment of section 124.: 


In sub-section (2) of section 124 of the 
Income-tax Act, for the portion bbginning 
with the words ‘‘and shal! perform such func. 
tions” and ending with the words ‘'wozk to ba 
performed.”, the following shall be substi. 
tuted, namely :— 


“and shall perform their functions in rela. 
tion to the said area, or pereons or classes of 
persons, of incomes or Glasses of income, or 
cases or Classes of cages, in accordance with 
such gaverel o! special orders in writing as 
the Comraissioner or the Inspecting Assistant 
Commissioner authorised by the Commis. 
sioner in this behalf, may make for the pur- 
pose of facilitating the performance of such 
functions.” 


GSTS 


30. Amendment of section 125. 
Im gub.section (1) of section 125 of the 
‘€ncome-tax Act, in the proviso,— 
{i} after the figures and letter 132A,” the 
gures and letter ‘‘132B,” ghall be inserted; 
(ii) for the words, figures and brackets 
“and 271 to 274 (both inclusive)’, the figures, 
qarda and brackets ‘', 271 to 273 (both inclu- 
give) and 274” shall be substituted. 


$1. Insertion of new section 125A. 
After section 125 of the Income-tax Act, 


ho following section shall be inserted 
mately :— 
“Concurrent jurisdiction of Inspecting 


Assistant Commissioner and Income. 
tax Officer. 


195A. (1) The Commissioner may, by 
q@eneral or special order in writing, direct 
that all or any of the powers or functions 
<@onferred om, or assigned to, the Income- 
gax Officer or Income-tax Officers by or under 
thia Act in respeat of any area, or persons or 
' glagses of persons, or incomes or classes of 
nome, or cases Or Glasses of cases, shall be 
exercised or performed concurrently by the 
aspecting Assistant Commissioner. 

(2) Where under sub.section (1), an Ina- 
apecting Assistant Commissioner exercises con. 
urren§ jurisdiction with one or more 
Bacome-tax Officers in respect of any area, or 
persons or classes of persons, or incomes or 
“alasges of income, or Gages or Glasses of caseg; 
whe Income.tax Officer or Income.tax Officers 
ahell exercise the powers and perform the 
functions under this Act in relation thereto as 
‘he Inspecting Assistant Oommissioner may 
direct. 

(3) Without prejudice to the generality of 
of the provisions contained in sub.section (3) 
of section 119, every Income.tax Officer shall 
algo observe and follow euch instructions as 
may be issued to him for his guidance by the 
‘dnapecting Assistant Commissioner within 
whose jurisdiction ha performs his functions 
‘im relation to any particular proceeding or the 
‘initiation of any proceeding under this Act: 


Provided that no instructions, which are 
prejudicial to the 29803809, shall be isgued 


before an ey is given to the asseasee 
to be heard. 


Explanation. — For the purposes of this 
«gub.section, no instruction as to the lines on 
which an investigation connected with the 
‘assessment should be made shall be deemed 
‘to be an instruction prejudicial to the assesses, 

(4) Where an order is made under sub. 
‘section (1) and the Inspecting Assistant Com. 
“missioner exercises the powers or performs 
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the functions of an Income.tax Officer in rela. 
tion to any ares, or persons or classes of 
persons, or Incomes or classes of income, or 
gases or classes of cases, references in this Act 
or in any rule mede thereunder to the 
Income.tax Officer and the Appellate Assistant 
Commissioner shall be construed as references 
to the Inspecting Assistant Commissioner and 
the Commissioner respectively and, accosd- 
ingly:— 

(i) any provision of this Act requiring ap- 
proval or sanction of the Inspecting Assistant 
Commissioner shall not apply; 

(ii) any appeal which would otherwise hava 
lain to the Appellate Assistant Oommissioner 
shall lie to the Commiszioner; 

(iii) any appeal which would have Iain 
from an order of the Appellate Assistant 
Commissioner to the Appellate Tribunal shall 
lie from the order of the Commissioner.”, 


32. Amendment of section 127: 


In section 127 of the Income-tax Act, for 
sub-section (1), the following eub.section shall 
be substituted, namely:— 


"(1) The Commissioner may, after giving 
the assessee a reasonable opportunity of being 
heard in the matter, wheraver it is possible 
to do £o, and after recording his reasons for 
doing so, transfer any case from one or more 
of the following officers subordinate to him, 
namsly:— 

(a) any Income-tax Officer or Income.tax 
Officers; 

(b) any Income.tax Officer or Income.tax 
Officers having concurrent jurisdiction with 
the Inspecting Aesistant Commissioner, 
to any other Income-taz Officer or Income. 
tax Officers (whether with or without concur. 
rent jurisdiction with the Inspecting Assistant 
Oommissioner) also subordinats to him and 
the Board may similarly transfor any case 
from— 

(i) any Income.tax Officer or Income-tax 
Officers, or 

(ii) any Income-tax Officer or Income.tax 
Officers having concurrent jurisdiction with 
the Inspecting Assistent Oommissioner, 
to any other Income tax Officer or Income. 
tax Officers (whether with or without concur. 
vent jurisdiction with the Inspecting Assistant 
Oommissioner): 


Provided that nothing in this sub-section. 
shall be deemed to require any such oppor.. 
tunity to be given where the transfer is from. 
any Income tax Officer or Income-tax Officers: 
(whether with or without concurrent juris. 

‘diotion witb the Inspecting Assistant Ocm. 
missioner) to any other Income-tax Officer or 
Ineoms.tax Officers (whethér with or withont 

Goteurrent jurisliction with the Inspesting 
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Assistant: Commissioner) and the offices of all 
such officers are cituated in.the same city, 
locality or place : ; 


Provided further that— 


(a) where any case has been transferred 
from any Income. tax Officer or Insome-tax 
Officers to two oř more Income tax Officers, 
the Income.iax Officers to whom the case is go 
transferred shall have concurren} jurisdiction 
over such casa and shell perform their func. 
tions in acjordance with such general or 
special orders in writing as the Board or the 
Commissioner or the Inspecting Assistant 
Commissions: authozised by the Commissioner 
in this behalf, may make for the purpose of 
facilitating the perfonaesance of such functions; 

(b) where any case has been transferred 
from any Income-tazx Officer or Income.tax 
Officers (whether with or without concurrent 
jurisdiction with the Inspecting Assistant 
Commissionsr) to two or more Income-tax 
Officers with concurrent jurisdiction with the 
Inspecting Assistant Commissioner, the officers 
(including the Inspecting Assistani Commis- 
sioner) to whom th case is so transferred 
shali haye concurrent jurisdiction over such 
case and shall perform their functione in se. 
cordance with such general or special orders 
in writing as the Board or the Commissioner 
may make for the purpose of facilitating the 
performance of euch functions, and the In. 
come.tax Officers shall perform their functions 
algo in accordance with guch orders or direc. 
tions as the Inspecting Assistant Commissioner 
may make under sub.section (2) of section 124 
or, ag the case may be, under sub-section (2) 
of section 125A”. 

. 33, In section 1304 of tha Income-tax Act, 
siter clause (b), the following clause shall be 
ingerted, namely :— 

"'(c) in a case, where two or more Income. 
itax Officers have concurrent jurisdiction ovez 
-Buch assesses in relation to any function, be 
the Income-tax Officers empowered to perform 
‘such func'ion by the Board or, as the case 
may be, the Income-tax Officers io whom such 
function has been assigned by an order of the 
OCommiszioner or by an order or a direction of 
the Inspecting Assistant Oommiseioner under 
eub.section (2) of section 124 or, as the case 
may be, under sub.section (2) of seation 125.4”. 


34. In section 131 of the Income.tax Act,— 

(i) "after aub-seotion (1). the following sub- 
section shall be inserted, namely :— 

“(1A) If the Assistant Director of Inepec. 
. tion has reason to suspect that any income has 
been concealed, or is likely. to be concealed, 
‘by any person or class of persons, within his 
‘jurisdiction, then, for the purpose of making 
‘phy enquiry or investigation relating thereto, 
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it shall be competent for him to exexreisa , dhe. 
powers conferrei under gub section (1) on Se 
Tncoms.tax authorities referred to im. thad 
sub.section, notwithstanding that no promod. 
ings with respect to such person or class, of 
persons are pending before bim or any othar 
Tncome-tax authority.”; 

(ii) in sub.section (3)— 

(s) in the opening paragraph, sitor the 
word, brackets and figure ‘ ‘sub-section day. 
the words, brackets, figure and letter ' ‘or aa. 
rection (1A)” shall ba inserted: 

(b) in the proviso, for the words “an Ine 
come.tax Officer”, the words “an Incoms-tam, 
Officer or an Agzisient Direator of Inspestion™ 
shall be substituted. 


35. Amendment of section 132. 

In section 132 of the Inzome-taz Aci,— 

{a) in sub-section (4), — 

(ij in the oponing paragraph, for the words 
“Where the Director of Inspection ex the 
Commi:sioner,”, the following shal} be sub.. 
stituted, namely :— 

“Where the Direct:r of Inspection or the. 
Commissioner or any such Deputy Director 
of Inspection or Inspecting Aesistani Cozerais- 
sioner as may be empowered in this behald by 
the Board,’’; 

(i) in claugs (0), for the words “which bap. 
not been disclosed”, the words ‘‘whish has 
not not been, or would not be. disclosed” 
shall be substitated; 

(iii) for the portion beginning with the 
words ‘‘he may authorise’ and ending with 
tha brackets and words "(hereinafter vefarred: 
to a3 the authorised officar) to—", the foliowe. 
ing shall be substituted, namely :— 

“then.—~ ` 

(A) the Direcior of Inspection ox tbo Oom. 
misioner, as the case may be, may authorjze- 
any Deputy Director of Inspection, Inspaciing 
Agcistant Commissioner, Assistant Dirsstor oF 
Inspection or Income-tax Officer; or 

(B) such Deputy Director of Inspastion or 
In:pecting Assistant Oommissioner. a3 the 
case may be, may authorise any Assistant 
Director of Inspection or Income-tas Ofnar, 
(the officer so authorised in all cases brine 
hereinafter referred to as the authorised: 
officer) to—”; 

(iv) in clause (i), for the words “building or 
place”, the words “Building, place, wazsel.. 
vehicle or aircraft” shal! be substitwteds 

(v) after clause (ii), the following olanze- 
shall be inserfed, namely :— 


“(iis) search any person who has go? omt ofe 
or is about to get into,.cr isin, the building, 
place, vessel, vehicle or aircraft, if the avike- 
rised officer bas resson to suspect thet suck 
person hag segreted about his pereon any suck 
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books cf account, other documents, money, 
bullion, jewellery or other valuable article or 
thing” 

. (vi} the following proviso shall be inserted 
at the end, namely :— 

- "Provided that where any building, place: 
veasel, vehicle or sircraft referred to in 
clause (i) is within the arca of jurisdiction of 
any Commissioner, but such Commissioner has 
no jurisdiction over the person referred to in 
clause (a) or clause (b) or clause (c), then 
notwithstanding anything contained in sec. 
tion 121, it shall be competent for him to 
exercise the powers under this sub-section in 
sll cases where he has reason to believe that 
eny delay in getting the authorisation from 
the Commissioner having jurisdiction over 
guch person may be prejudicial to the interests 
of the revenue.”; 

{b) after sub-section (1), the following sub- 
section shall be inserted, namely :— 

“(1A) Where any Commissioner, in conse- 
quence of information in his possession. hag 
reason to suspect that any books of account, 
other documents, money, bullion, jewellery or 
other valuable article or thing in respect of 
which an officer has been authorised by the 
Director of Inspection or any other Com- 
missioner or any such Deputy Director of 
Inspection or Inspecting Assistant Commis. 
sioner as may be empowered in this behalf by 
the Board to take action under clauses (i) to 
(v) of sub-section (1) are or is kept in any 
building, place, vessel, vehicle or aircraft not 
mentioned in the authorisation under sub. 
section (1). such Commissioner mey., notwith- 
atanding anything contained in section 121, 
authorise the said officer to take agiion under 
any of the clauses aforesaid in respect of ruch 
building, place, vessel, vehicle or aircrati.’”: 

(c) in sub-section (2), after the word, bra. 
cketa and figure ‘‘sub-section (1)”, the words, 
brackets) figure and letter “or sub-section (1A)” 
shall be inserted; 

(d) after sub-section (4), the following sub. 
section shall be inserted, namely :— 


“(4A) Where any books of account, other 
documents, money, bullion, jewellery or other 
valuable article or thing are or is found in the 
possession or control of any person in the 
course of a search. it may be presumed— 

(i) that such books of account, other docu. 
ments, money, bullion jewellery or other valu. 
able; article or thing beleng or belongs to 
such person; , 

(ii) that the contents of such books of 
accourt and other documents are true; and 

(Gii) tbat the signature and every other 
part of such books of acsount and other docu- 
menis which purport fo be in the handwriting 
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of any particular person or which may reason- 
ably be assumed to have been signed by, or to 
be in the- handwriting of. any particular per. 
son. are in that person's handwriting, and-in 
the cage of a document stamped, executed or 
attested, that it was duly stamped and exe- 
cuted or attested by the person by whom it 
purports to have been go executed or 
attested.” ; 

(e) in sub-section (5). — 

(i) for the opening paragraph, the following 
shall be substituted, namely: — 

“Where any money, bullion, jewellery or 
other valuabls article’ or thing (hexeaftar in 
this section and in sections 1324 and 132B 
referred to as the assets) is seized under pub. - 
section (1) or sub.seation (1A), the Income.tax 
Officer, after affording a raesonable opportu- 
nity to the porson concerned of being heard 
and making such enquiry as may be preserib- 
ed, shall within ninety days of the seizure, 
make an order, with the previaus approval of 
the Ingpecting Assistant Oomrnisaioner, —’’; 

(ii) after clause (ii), the following clause 
shall ba inserted, namely:— 


"(Gia) determining the amount of interest 
psyable and the amount of penalty imposable 
in accordance with the provisions of the 
Indian Income.taz Act, 1922 or this Act, as 
if the order had been the order of regular 
assessment”; 

(iii) for the words, brackets and figures 
“olauses (ii) and (iii)”, at both the places 
where they ocsur, the words, brackets, figures 
gnd lotter ‘clauses (ii), (iia) and (iii)? shall be . 
substituted; 

(ivy) in the first proviso, after the words 
“the financial year in which the assets were 
seized”, the words “and may also determine 
the interest or penalty, if any, payable or im. 
posable accordingly” shall be inserted; 

(f) in gub.section (6), for the word, figures 
and letter "section 132A”, the word, figures 
and letter ‘section 132B,’ shall be substituted;” 

(g) in sùb.seotion (8), after the word, bra. 
ckets and figure ‘sub-section (1), the words, - 
brackets, figure and letter “or gub.section 
(1A)” shall be inserted: 

(h) in sub-section (9), after the word, bra. 
ckets and figure “sub-section (L1)” the words, 
brackets, figure and letter '‘or sub-section (1A)” 
shall be inserted; 

(i) after sub-section (9), the following sub. 
section shall be inserted; namely:— 


“(9A) Where the authorised officer has no 
jurisdiction over the person referred to in 
clause (a) or clause (b) or clause (c) of sub- 
section (1), the books of ascount or other 
dosuments or assets seized under that sub. 
section shall be handed over by the authorised 
officer to the Income.tax Officer having juris- 
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diction over such person within a period of 
fifteen days of such seizure ani thereupon ihe 


powers exercisable by the, authorised officer’ 


under sub-section (8) or sub-section (9) shall 
be exercisable by such Income-tax Officer.”; 

(j) in sub.section (10), after the word, bra. 
ekets and figure '‘sub.section (1), the words, 
brackets, figure and letter “or sub-section 
(1A)” shall be inserted; 

(k) for sub.section (13), the following sub- 
aection shall be substituted, namely :— 

(13) The provisions of the Code of Cri- 
minal Procedure, 1973, relating to searches 
and seizure shall apply, so far as may be, to 
. gearshes and seizure under sub-section (1) or 
gub.section (1A).’’; 


(i) in sub-section (14), in clause (i), for the 
words ‘such building or place’, the words 
“any building, place, vessel, vehicle or air- 
craft” shall be substituted. 


36. Amendment of section 132A. 

Section 132A of the Income.tax Act shall 
be renumbered as section 132B thereof, 
and— : 

(i) before that section as so re-numbered, 
the following section shall. be 
namely : — 


Powers to requisition books of account: 
etc. 

‘132A. (1) Where the Director of Inspec. 
tion or the Commissioner, in consequence of 
information in hig pəszession, has reason to 
believe that— : 

(a) any person to whom a summons under 
sub-section (1) of section 37 of the Indian In. 
come.tax Act, 1922 or under sub-section (1) 
of section 131 of this Act, or a notice under 
sub.section (4) of section 22 of the Indian In. 
gome.tax- Aat, 1922 or under sub.section (1) 
of section 142 of this Act was issued to pro. 
duce, or cause to ba produced, any books of 
“account or other documents has omitted or 
failed to produce, or cause to be produced, 
such books of account or other documents, as 
required by such summons or notica and the 
said books of account or other documents have 
been taken inio custody by any officer or 
authority under any other law for the time 
being in force, or 

(b) any booka of account or other documenta 
will be useful for, or relevant to, any pro. 
ceeding under the Indian Income.tax Act, 
1922 or under this Act end any person to 
whom a summons or notice ag aforesaid has 
been or might be issued will not, or would 
not, produce or cause to be produced, such 
books of account or other documents on tbe 
return of such books of account or other 
documents by any -offieer or authority by 
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whom or which such books of account or 
other documents have been taken into custody 
under any other law for the time being in 
forge, or 


(c) any assets represent either wholly or 
partly income or property which has not been, 
or would not have been, disclosed for the 
purposes of the Indian Income-tax Act, 1922 
or this Act by any person from whose posses- 
sion or control such assets have been taken 
into custody by any officer or authority under 
any other law for the time being in force, 
then, the Director of Inspection or the Com. 
missioner may authorise any Deputy Director 
of Inspection, Inspecting Assistant Commis. 
sioner, Assistant Director of Inspection or In- 
come-iax Officer [hereafter in this section and 
in sub-section (2) of section 278D referred to 
ag the requisitioning officer] to require the 
officer or authority referred to in clause (a) or 
clause (b) or clause (0) as the cage may be, to 
deliver suoh books of account, other docu- 
ments or assets to the requisitioning officer. 


(2) On a requisition being made under sub. 
section (1), the officer or authority referred to 
in clause (e) or clause (b) or clause (0), as the .- 
case may be, of that sub-section shall ‘deliver 
the books of account, other documents ox 
assets to the requisitioning officer either forth. 
with or when such officer or authority is of 
the opinion that itis no longer necessary to 
retain the same in his or its custody. 


(3) Where any books of account, other docu- 
ments or assets have heen delivered to the 
requisitioning officer, the provisions of sub- 
sections (4A) to (14) (both inclusive) of sec. 
tion 182 and section 132B shall, so far ag 
may be, apply as if snch books of account, 
other documents or asseta bad been seized 
under sub-section (1) of ‘section 132 by the 
requisitioning officer from the custody of the 
person referred to in clause (a) or clause (b) 
or clause (c), ag the case may be, of sub-geos. 
tion (1) of this section and as if for the words 
“the authorised oficer” occurring in any of 
the aforesaid sub.sections (4A) to (14), the 
words “the requisitioning officer’? were sub. 
atituted.’; i 


(ii) in section 132B as so re.numbered, in 
sub-section: (1), in clause (i}, after the word 
“relates”, the brackets and words ‘‘(including 
any penalty levied or interest payable in con. 
nection with such assessment or 10.assoss. 
ment)” shall be inserted. 


37. Substitution of new section for sec- 
tion 133A. 


For section 133A of the Income-tax Act, 
the following section shall be substituted, 
namely :— 


wf 
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Power of survey. = `> 

*133A. (1) Notwithstanding anything con- 
tained in any other provision of this Act, an 
Income.tax authority may enter— ` 


- (a) any place within the limits of the area 
assigned to him, or 

(b) any piace occupied by any person in 
respect of whom he exercises jurisdiction, 
at which a business or profession is carried on, 
whether such place be the principal place or 
not of sach business or profession, and require 
any proprietor, employee or any other person 
who may at that time and place be attending 
in any manner to, or helping in, the carrying 
on of such business or profession— 

(i) to afford him the necessary facility to 
inspect such books of account or other docu. 
ments as he may require and which may be 
available st such place, 

(ii) to afford him the necessary facility to 
check or verify the cash, stock or other valu- 
able article or thing which may be found 
therein, and 

(iii) to furnish such information as he may 
require as to any matter which may be useful 
for, or relevant to, any proceedings under 
this Act. 


Explanation.—For the purposes of this sub. 
section, # place where a business or profession 
is carried on shell also include any other 
place, whether any business or profession ia 
carried on therein or not, in which the person 
carrying on the business or profession states 
that any of his books of account or other 
documents or any part of his cash or stock or 
other valuable article or thing relating to his 
business or profession are or ig kept. 


(2) An Income.tax authority may enter any 
place of business or profession ‘referred to in 
sub-section (1) only during the hours at which 
such place is open for the conduct of businesa 
or profeesion and, in the case of any other 
place, only after sunrise and before sunset. 

(3) An Income.tax authority acting under 
this section may.— 

(i) if he so deems necessary, place marks of 
identification on the books of account or other 
documents inspected by him and make or 
cause to be made extracts or copies therefrom, 

(ii) make an inventory of any cash, stock 
or other valuable article or thing checked or 
verified by him, 

(iii) record the statement of any person 
which may be usefal for, or relevant to, any 
proceeding under this Act. 

- (4) An Income-tax authority acting under 
this section shall, on no sccount, remove or 
Gauge to be removed from the place wherein 
he has entered, any books of account or other 
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documents or any cash, stock or other valuable 
article or thing, 


(5) Where, having regard to the nature and 
scale of expenditure incurred by an assesses, 
in connection with any function, ceremony or 
event, the Income.tax authority is of the 
opinion that it is necessary or expedient so to 
do, he may, at any time after such function, 
ceremony or event, require the assesgee by 
whom such expenditure has been incurred or 
any person who, in the opinion of the Income. 
tax authority, is likely to possess information 
as respects the expenditure incurred, to fur. 
nish such information as he may require.as to 
any matter which may be useful for, or rele- 
vant to, any proceeding under this Act and 
may have the statements of the asressee or 
any other person recorded and any statement 
so recorded may thereafter be used in evi. 
dence in any proceeding under this Act. 

(6} If @ person under this section is required 
to afford facility to the Income-tax authority 
to inspect books of account or other documents 
or to check or verify any cash, stock or other 
valuable article or thing or to furnish any 
information or to have his statement recorded 
either refuses or evaieg to do so, the Income. 
tax authority shall have all the powers under 
sub.sectiong (1) and (2) of section 131 for 
enforcing compliance with the requirement 
made. 


Explanation.—In this section,— 

(a) "Income-tax authority” means an Ins- 
pecting Assistant Commissioner, an Assistant 
Director of Inspestion or an Income-tax Officer 
and for the purposes of clause (i) of sub. 
section (1), clause (i) of sub-section (3), and 
sub.geation (5), includes an Inspector of 
Income.taz, if so authorised by the Income- 
tax Officer; , 

(b) "proceeding? means any proceeding 
under this Act in respect of any year which 
may be pending on the date on which the 
powers under this section are exercised or 
which may have been completed on or before 
such date and includes also all proceedings 
under this Act which may be commenced after 
such date in respect of any year.”. 


38. Amendment of section 139. 

In section 139 of the Income.tax Act- 

(i) in sub-section (2), for the words “serva s 
notice upon him”, the words ‘‘issue a notice 
to him and serve the same upon him” shall be 
substituted ; 

(ii) for sub-sestion (6), the following sub- 
sections shall be substituted, namely :— 

"(8} The prescribed form of the returns 
referred to in sub-sections (1), (2) and (3) 
shall. in such cases as may be prescribed 
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require ths-agseasee to furnish-the particulars 
of income exempt from tax, assets of the 
prescribed nature and value and belonging to 
him, expenditure’ exceeding the prescribed 
limits incurred by him under prescribed heads 
and such other outgoings as may be presoribed. 


(6A) Without prejudice to the provisions of 
aub.section (6), the prescribed form of the 
returns referred to in sub.sections (1), (2) 
and (3) shell, in the case of an asgesaeo 
engaged in any business or profession, algo 
require him to furnish particulars of the loca. 
tion and style of the principal place where he 
carries on the business Or profession and all 
the branches thereof, the names and addresses 
of his partners, if any, in such business or 
profession and, if he ig a member of an agse. 
ciation or body of individuals. the names of 
the other members of the association or the 
body of individuals and the extent of the 
share of tha asseszea and the shares of all 
such partners or the members, ag the case may 
be, in the profits of the business or profession 
and ayy branches thoreof.”. 


39. Insertion of new section 139A. 


After section 139 of the Income.iax Ast, the 
following section shall ba inserted, namely :— 


Permanent account numbers. 


1139A. (1) Eivezy person, If his total income 
or the total income of any other person in 
respect of which he is assessable undor this 
Act during aay accounting year exceeded the 
maximum amount whichis not chargeable to 
income-tax and he has not been allotted any 
permanent account number. shall, within such 
time as may be prescribed, apply to the 
Income-tax Officer for the allotment of s 
permanent account number. 


` (2) Notwithstanding anything contained in 
sub-section (1). every parson not falling under 
that sub-section, but carrying on any basiness 
whose total sales, turnover or gross receipts 
are Or is likely to exceed fifty thousand rupees 
in any: adcounting year and who has not been 
allotted any permanent account number, shall, 
within such time as may be prescribed, apply 
to the Incoma.tax Officer for the allotment of 
& permanent account number. , 

(3) The Income.tax Officer may also allot 
to any other parson by whom tax is payable, 
a permanent accounf number. 

(4) All permanent account numbers allotted 
to assessees before the commencement of the 
Taxation Laws (Amendment) Act, 1975 shall, 
with offesi from such date as the Board may, 
by notification in the Official Gazette, specify, 
be deemed to have been allotted to them under 
the provisions of this gection. 
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(5). Where a: permanent account-number hag 
been allotted or is deamed to have been allatt- 
ed to any person under this section, he shall— 

{a} quote such number in all his returns: to, 
or correspondence with, any Income. tax autho- 
rity ; 

(b) quote such number in all challan’ - tor 
the payment of any sum due under this Act; 

(0) quote such number in all documents 
pertaining to such transactions as may. be 
presoribed by the Board in the interests of the 
revenue, and entered into by him; 

(d) intimate the Income.tax Officer. any 
change in his address or in the name and 
nature of his business. 

(G6) The Board may make rules providing 
for — 

(a) the form and the manner in which an ap: 
plication may be made for the allotment of a 
permanent account number and the particulars 
which such application shall contain; 

(b) the categories of transactions in relation 
to which permanent account numbers shall be 
quoted by the persons to whom such numbers 
have been allotted, in the documents pertain. 
ing to such trangactions, 

Haplanation.—In this section, — 

(a) "accounting year” means,— 

(i) in relation to & person maintaining 
accounts, the year ending on the day on which 
gush accounts are or are to be closed and 
balanced; 

(ii) in relation to any other person, the 
financial year; 

(b) ‘‘permanent account number” means a 
number which the Income-taz Officer may 
allot to any person for the purpose of indenti- 
fication.’. 


40. Amendment of section 140. 


In section 140 of the Incoms.tax Act, for 
clauses (c) and (d), the following clauses shall 
be substituted, namely:— 

‘*(c) in the cage of a company, by the manag- 
ing director thereof, or where for any un- 
avoidable reason such managing director is not 
able to sign and varify the return, or where 
there ig no managing LY by any director 
thereof; 

(ce) in the case of a ipa; by the managing 
partner thereof, or where for any unavoidable 
reason such managing partner is not able to 
sign and verify the refurn, or where there is 
no managing partner as such, by any partner 
thereof, not being a minor: 

(a) in the osse of s Local authozity. by the 
principal officer thereof;” 


41. Amendment of R 140A. 


In section 140A of tha Income.tax Act. — 
(i) for sub-section (1), the following sub. 
section shall be substituted, namely :— 


HEF- Where any-tax is payable on the’ basis 
of any return required to be furnished under 
-gection£39 or section 148, after taking Into 
actaiuinh the amount of -tax, if any, already 
paid -ander any provision of this Act, the 
Scene shall be liable to pay such tax before 
Yeruighing the return and the return shall be 
‘Acaoua panied by proof of payment of such 


Re o 


i} for sub-section (3), the following sub. 
‘gaatian skell be substituted, namely :— 


“¢3) If any agcesses fails to pay the tax or 
any pert thereof in accordance with the pro- 
visions of subsection (1). the Ingome-tax 
‘Gfiiicce may direct that a sum equal to two per 
Jombi of euch tax or pari thereof, as the case 
may be, shall bs recovered from him by way 
GË pemaliy for every month during which tha 
default continues : 

Provided that before levying any such 
penalty, the assesses shall be given a rsason- 
ablo epportunity of being heard."’. 


42. Amendment of section 141A. 


Tn eeation 141A of the Income.tax Act, for 
aub-saction (1), the following sub-section shall 

ee substituted, namely :— 

(i) Where a return has bean furnished 
ander section 139 and ihe asseasee claims that 
the ax paid or deemed to have been qaid 
agdee the provisions of Chapter XYII- B, or 
Ohapter XYL.O, excasds the tax payable on 
$ha basis of the return and the ascounts and 
davausents adtcomoanying it, the Inzome. tax 
Giicar, if he ia of the cpinion that the regular 
assessment of the assesgee is not likely to be 
mado within six months from the date of 
furnishing of the return, shall make in a sum- 
mary manner within the said six months a 
peovizional asyessment of fhe sum refundable 
4o the assesses, after making such adjusiments 
úo the ircoma or lors declared in the return 
agge required tobe made under sub.secs 
tiom (2) with reference to such return, ac- 
counta and documents, and fcr the purposes 
of tke adjustments referred to in clause (iv) 
of ewb-seation (2), algo with reference to the 
qweoaonds ef the assessments, if any, of past 
gourg”. 


43. Amendment of section 142, 
Tn gestion 442 of the Income.tax Act,— 


(t) im sub-section (1), fox the words, brackets 
and Ggures “or upon whom a notice has been 
a@esved under sub.seation (2) of section 139”. 
ha words, brackets and figures ‘‘or to whom a 
aote kas been issued under sub-section (2) 
efi gestion 139” shall be substituted; 

(ii) efter sub-section (2), the following sub- 
gestions dhall be inserted, namely:— 


é 
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H(2A) If, at any ‘stage of the. proceedings 
before him, the Income.tax Officer, having rs. 
gard to the nature and. complexity of the ac. 
counts of the assessee and the Interests of tha 
revenue, ig of the opinion that it is necessary 
go to do, he may, with the previous approval 
of the Commissioner, direct the assassee to get 
the accounts audited by an accountant, ag de. 
fined in the Explanation below sub-section (2) 
of section 288, nominated by the Commissioner 
in this behalf and to furnish & report of such 
audit in the pressribed form duly signed and 
verified by such accountant and setting forth 
such particulars as may be prescribed and 
such other particulars as the Income-tax 
Officer may require. 


(2B) The provisions of sub-section (2A) 
shail have effest notwithstanding that the ac. 
counts of the asgessee have teen audited under 
any Other law for the time being in force or 
other vise. 


(20) Every report under sub.gection (24) 
shall bs furnished by the assessee to the In. 
-come.tax Officer within such period ag may be 
specified by the Income-tax Officer: 


Provided that ths Income.tax Officar may, 
on an application made in this behalf by the. 
agsessea and for any good and sufficient rea-- 
gon, extend the said period by such further: 
period or periods as he thinks fit so, however. 
that the sggregate of the period originally 
fixed and the period or periods so extended 
shall not, in any case, exceed one hundred. 
and eighty days from the date on which tha 
direction under sub. section (2A) is received 
by the assesses. 


(2D) The expenses of, and incidental to, 
any audit under sub-section (2A) (including 
the remuneration of the accountant) shall ba 
determined by the Commissioner (which de- 
termination shall be final) and paid by the 
agsessee and in default of such payment, shall 
be recoverable from the asseggeo in the manner 
provided in Chapter XVII.D foz the recovery 
of arrears of tax.”: 


(Hii) in sub-section (3), after the words, 
brackets and figure “under sub-section (2)”. 
the worda, brackets, figure and letter ‘'or eny 
audit under sub-section {2A)’ sha'l be in« 
serted. 


44. Amendment of section 144. 


In section 144 of the Income-tax Act, in 
clause (b) after the words, brackets and figures 
"sub.section (1) of section 142”, the words, 
brackets, figure aud letter ‘or fails to comply 
with a direction issued under sub-section (2A) 
of that section” shall be inserted. 
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45. Insertion of new sections 144A and 
144B. 


After section 144 of the Income-tax Aci, the 
following seGtion shall be inserted, namely: — 


Power of Inspecting Assistant Commis- 


sioner to issue directions in certain 


cases. ` 


“144A, (1) An Inspecting Assistant Oom- 
missioner may, on his own motion or on a re- 
ference being male to him by the Income.tax 
Officer or on the application of an agseasee call 
for and examine the record of any proceeding 
in which an assessment is pending and, if he 
considera that, having regard to the nature of 
the cate or the amount involved oz for any 
other reason, it is necessary or expedient so to 
do, ha may is3ne such directions as hs thinks 
fit for the guidanca of the Indame-tax Officer 
to enable him to completes the assessmant and 
such directions shall be binding on the Income. 
tax Officer. 

Provided that no directions which ara preju. 
digial to the asgessee shall be issued bafore an 
opportunity, is given ġo the assessee to be 
heard. 

Explanation. — For the purposes of this 
subsection, no direction as to the lines on 
which an investigation connested with the 
assessment should be made, shail bs deemed 
to be a direction prejudicial to the assesses. 


(2) The provisions of this ssction shall be 
in addition to, and nos in derogation of, the 
provisions contained in sub-section (3) of sec- 
tion 119. 


Reference to Inspecting Assistant Com- 
missioner in certain cases. 


144B, (1) Notwithstanding snything con. 
stained in this Act, whore in an assessment to 
‘be made under sub.section (3) of section 143, 
the Income.tax Officer proposes to maké any 
variation in the incoma or logy returned which 
is prejudicial to the asses3ee and the amount 
of such variation exazeds the amount fixed by 
the Board under sub-section (6), the Income. 
tax Officer shall, in the first instance, forward 
a draft of the proposed order of assessment 
(hereafter in this section referred to as the 
draft order) to the assessee. 

{2) On receipt of the draft order, the ages. 
sea may forward his objections, if any, to 
such variation to the Income.tax Officer with. 
in seven days of the receipt by him of the 
draft order or within such further period not 
exceeding fifteen days as the Income-tax 
Officer may allow onan application made to 
him in this behalf. 

(3) If no objections are received within the 
period or the extended period aforesaid, or 
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the assessee intimates fo the Income-taz: Off- 
cer ths acceptance of the variation the In- 
come-tax Officer shall compleie the assessmene 
on the basis of the draft order. 

(4) If any objections are received, the In. 
come.tax, Officer shall forward the draft order 
together with the objections to the Inspesting 
Assistant Commlasioner and tha Inspecting: 
Assistant Commissioner shall, after sonsidar- 
ing the draft order and the objections and 
after going through (wherever necessary) the 
resords relating to the draft order, issues, im 
rezpect of the matters covered by the objec 
tions, such directions as he thinks fit for the 
guidance of the Income.tax Officer to enable 
him to complete the assessment : 

Provided that no direations which are 
prejudicial to tha assessee shall be issued 
under this sub-sestion before an opportunity 
ig given to the agseasee to be heard. 


{5) Every diraction issued by the Insposting: 
Assistant Commissioner under sub-section (4): 
shall be binding on the Income-tax Officer. 


(6) For the purposes of sub section (£), the 
Board may, having regard to the propor and 
efficient management of the work of agsess- 
ment, by order, fix, from tiras to time, suck. 
amount as it deems fit: 

Provided that different amounts may be 
fixed for different areas: 

Provided further that the amount fixed) 
under this sub.section shall, in no case, be 
less than twenty-five thousand rupees. 

(7) Nothing in this section shall apply to 2. 


. Gase where an Inspecting Assistant Gommis- 


sioner exercises the powers ‘or performa she: 
functions of an Income.tax Officer in pursu- 
ance of an order made under sectimn 125 or 
section 125A.”. 


46. Amendment of section 146. 


Section 146 of the Incomo.tax Act shall be 
ra-numbered as gub.section (1) thereof, snu® 
after that sub-section ag so re.numbered, the 
following sub.saction shall be inserted, 
namely : 

"(2) Every application made under sub- 
section (1) ghall be disposed of within ninety 
days from the date of receipt thereof by the- 
Insome-tax Officer: 

Provided that in computing the period of 
ninety days aforesaid, any delay in disposing: 
of the application whish is attributable to the 
assesses shall be excluded.” 


47. Amendment of section 153. 


In s3¢tion 153 of the Income-tax Act, for 
Explanation 1, the following Haplanatiom 
sliail be substituted, namely :— 


41975: .. 


“ Beplanation 1.—In computing the „period 
of limitation for the purposes of this seaticn— 

{i) the time taken in re-opening the whole 
or any part of the proceeding or in giving an 
opportunity to the assessee to be re-heard 
ander the proviso to section 129, or 

(ii) the period during which the assessment 
procasding is stayed by an order or injunction 
of any court, or 

(iii) the pariod commencing from the date 
on which the Income.tax Officer directa the 
assesses to get his accounts audited under sub- 
section (2A) of section 142 and ending with 
the date on which the assesses furnishes a 
report of such audit under that sub-section, 
or 

(iv) the period (not exceeding one hundred 
and eighty days) commencing from the date 
on which tha Income-tax Officer forwards the 
draft order under sub.gection (1) of sec. 
tion 144B to the assessee and ending with the 
dats on which the Income.tax Officer receives 
ths directions from the Inspecting Assistant 
Commissioner under sub-section (4) of that 
section, or, in a case whera no objections to 
the draft order ara received from the assesses, 
& period of thirty days, or 

(v) in a cago where an application made 
before the Income tax Settlement Commission 
under section 2450 is rejected by it or is not 
allowed to be proceeded with by it, the period 
commencing from the date on which such 
application is made and ending with the date 
on which the order under sub-section (1) of 
settion 245D is received by the Commissioner 
under sub-section (2) of that seation, 
shall be excluded.”. 


48. Amendment of section 154. 


In sub-section (1) of gestion 154 of the 
Income-tax Act, clause (bb) shall be omitted. 


49. Amendment of section 176. 


In section 176 of the Ineome-tax Act, after 
sub-section (3), the following sub-section shall 
be inserted, namely : — 


"(3A) Where any business is discontinued 
in any year, any sum received after the dis- 
continuance shall be deemed to be the income 
of the recipient and chargad to tax accord- 
ingly in the year of receip$, if such sum 
would have besn included in the total income 
of the person who carried on the business had 


such sum been received before such discon. 


tinuance.’’, 


50. Amendment of section 179.. 

For the existing sub-heading ‘‘M. Private 
company in liquidation” before section 179 of 
‘the Income.tax Ast, the gnb-heading "M. 
Private companies’ shall bs substituted and 
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that section shall be renumbered as sub.. 
section (1) thereof and,— 

(a) in sib-section (1) as so re-numbered, 
for the portion beginning with the word ‘‘Not. 
withstanding” and ending with the words 
“any previous year’, the following shall be 
substituted, namely :— 


“Notwithstanding anything contained in. 
the Companies Act, 1956, where any tax due 
from a private company in respect of any 
income of any previoug year or from any 
other company in respect of any income of 
any previous year during which such other 
company was & private company’; 

(b) after sub.section (1) as so re-numbered, 
the following sub-section shall bə inserted, 
namely :— 

(2) Where a privato company is converted 
into a public company and the tax assessed 
in respect of any income of any previous year 
during which such company was a private 
company cannot be recovered then, nothing 
contained in sub.section (1) shall apply to any 
person who was @ direstor of such private 
company in relation to any tax due in respect 


. of any income of such private company assess. 


able for any assessment year commencing 
before the 1st day of April, 1962.”. 


51. Amendment of section 185. 


In section 135 of the Income-tax Act, in 
sub-section (1), for the Hxplanation, the 
following Explanation shall be substituted, 
namely :— i 


'" Explanation. — For the purposes of this 
gestion and section 186, a firm shall not be 
regarded as a genuine firm if any partner of 
the firm was in relation to the whole or 
any part of his share in the income or property 
of the firm, at any time during the previoue 
year. a benamidar— 

(a) of any other partner to whom the first- 
mentioned partner does not stand in ths 
relationship of a spouse or minor child, or 

(b) of any psrson, not being a partner of 
the firm, and any of tha other partners know 
or had reason to believe that the first-men- 
tioned partner was such benamidar and such 
knowledge or bslief had not been communi. 
cated by such other partner to the Income-tax 


_ Offiger in the preseribei manner.”’, 


52. Amendment of section 189. 


In section 189 of the Income.tax Act, in 
sub-section (3) the following Bxrplanation shall 
be inserted, namely :— 


t Haplanation. — The amount of tax refer- 
red to in this sub-section shall algo include 
that part of the share of each partner in the 
income of the firm before its discontinuange 


. 
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ær. dissolution which the firem -could have 


retained under sub-section (4) of. section 182 


ut which has not been so retained.”. 


53, Amendment of section 221. 


In sub.gestion (1) of section 221 of the 
Income.tax Act, after the second proviso, the 
following Explanation shall be 
mamely :~— ` 

"'Hoplanation. — For the removal of doubt; 
tis hereby declared that an aszessee shall 
not cease to be liable to any penalty under 
this sub-section meraly by reason of the faci 
that before the aay of such penaliy he has 
paid the tax.” . 


54. Amendment of section 222. 

In subsection (1) of section 222 of the 
incomea.tax Act, the following Haplanation 
shali be ingerted at the end, namely :— 

"Hzplanation. — Fo: the purposes of this 
-sub.saction, the assessee’s movable or immov. 
able property shall include any property 
which has been transferred, directly or in. 
-directly on or after the 18$ day of June, 1973, 
by the assesses to his sponse or minor child 
or son’s wife or son's minor child, otherwise 
‘than for adequate consideration, and which is 
held by, or stands in the name of, any of the 
persons aforesaid; and go far a8 the movable 
or immovable proporty so transferred to his 
minor child or his son’s minor child is con- 
-gomed, it shall, even after the date of attain. 
‘ment of majority by such minor child or gon’s 
minor child, ag the casa may be, continue to 
be included in the assesgce’s movable or 
‘immovable property for recovering any arrears 
due from the aggessea in respect of auy period 
prior to such data.”. 


55, Amendment of section 223. 

In tection 223 of the Income.tax Act, for 
-gub.seation (2), the following sub.section shall 
de substituted, namely :— 

*(2) Whore an assesgee has property within 
the jurisdiction of more than one Tax Reco. 
very Offiser aud the Tax Recovery Officer to 
whom 2 certificate is sent by an Income-tax 

Oficer —~ 

(s} is not able to recover the entira amount 
by the sale of the property, movable or im. 
movable, within his jurisdiction, ox 

{b) ia of the opinion that, for the purpose 
of expediting or securing the recovery of the 
whole or any part of the amount under this 
‘Chapter, if is necessary so to do, 
he may send the certificate or, where only 6 

part of the amount is to be resoversd, a copy 
of the gartificate certified in the preseribad 
manner aud specifying the amount to be 
_resovered toa Tax Hacovery Offizer within 


The Taxation Laws (Amendment) Aet,1975 


ingerted, © 


LLR 


whose jurisdiction the assesses resides or has 
property, and thereupon that Tax Recovery 
Offiser-shall.also proceed to. recover ths 
amount under-this Chapter as if the certificate 
or the copy thereof had been the aartificata- 
sent to-him by the income-tax Officer.”. 


56. Amendment of section 244, 


In section 244 of the Income-tax Act: after 
sub-section (1), the following sub-section shall 
be inserted, namely :-— 

‘(1A) Where the whole orany part of the 
refund referred to in sub-section (1) ia due to 
the assesses, as a result of any amount having 
been paid by him after the 31s: day of March, 
1975, in pursuance of any order of assessment 
or penaliy and such amount ov any part 
thereof having been found in appeal or other 
proceeding under this Act to be in excess of 
the amount which such assegsee is liable to 
pay #3 tax or penalty, as the oaase may be, 
under thig Act, the Central Government shall 
pay fo such ssseszeo simple interest at the 
rate specified in sub-section (1) on the amount 
go found to ba in oxcess from the data on 
which such amount was paid to the date on 
which tha refund is gzanted : 

Provided that, whore the amount so found 
to be in exsess was paid in ingtalments, such 
intəragi shall be payable on the amount of 
each such instalment or any part of such 
instalment, which was in excess, from the dates 
on which such instalment was paid to the date 
on which the refund is granted : 

Provided further that no interest dudak 
this sub-section shall bs payable for a period 
of one month from the date of the paasing of 
tha order in appeal or other procseding : 

Provided also that where any intereat is 
payable to an assesses under this sub-section, 
no interest under sub.se3tion (1) shall be 
payable to him in respect of tha amount so 
found to be in excess.”. 


57, Insertion of new Chapter XIXA. 


After Chapter XIX of the Income-tax Aata 
the following Chapter shall be inserted. 
namely :— - 

‘CHAPTER XIXA 


SETTLEMENT OF CASES 


Definitions. r 


245A. In this Chapter, unissa the context 
otherwise requires, — 


(a) “caga” means any proseeding under the 
Indian Income.tax Aci, 1922, or under this 
Ast for or in connection with the assessment 
or re-assegsment of any person in reapect of 
any year or years which may be pending 
before an Income-tax authority on the date 
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on. which an ‘application. ander sub. section (1)- 
of section 2450 is made; , 

(b} "Income.-tax authority” means a Director 
of Inspection, a Commissioner, an Appellate 
Assistant Commissioner, an Inspecting Assis- 
tant Commissioner or an Income-tax Officer. 


EIncome.tax Settlement Commission. 


245B, (1) The Central Government shall 
constitute a commission to be galled the 
Tncome.tax Settlement Commission {hereafter 
in this Ohapter referred to as ‘‘the Settlement 
Commission”) for the settlement of cases under 
this Chapter. 

(2) The Sattleoment Commission shall consist 
of a Chairman and two other members and 
shall function within the Department of the 
Cenizal Government dealing with direct taxes. 

(3) The Chairman and other members of the 
Settlement Commission shall be appointed by 
the Central Government from amongst persona 
of integrity and outstanding ability. having 
special knowledge of, and experiencs in, pro- 


„blema relating to direct taxes and business 


accounts: 
Provided that, where a member of the 


‘Board is appointed a3 the Ohairman of as a 


member of the Settlement Commission, he 
@hall csase to be a member of the Board: 

Provided further that, until the msmbers 
are appointed under this sub-section, ii shail 
be competent for the Central Government to 
require, from iima to time, any two members 
of tha Board to serve as members of tha Settle. 
ment Commission for auch period es the 
Osntral Government thinks fit, in addition to 
thair duties ag members of the Board. 


Application for settlement of cases. 


2450. (1) An assessee may, at any stage of 
a cage relating to him, make an application in 
such form and in such manner and containing 
such particulars ag may be prescribed to the 
Settlement Commission to have the cage settled 
and any such application shall be disposed of 
in the manner hereinafter provided. 

(2) Every application made under sub- 
section (1) shall be accompanied by such feas 
as may be prescribed. 

(3) An application made under sub.sec. 
tion (1) shall not be allowed to be withdrawn 
by the applicant. 


Procedure on receipt of an application 
under section 245C. 
245D. (1) On recsipt of an application 
under section 2450, the Settlement Commis. 
gion shall call for s report from the Commis. 
sioner and on the basis of the materials con- 
tained in such report and having regard to the 
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nature and circumstances of: the case or the 
Complexity of the investigation involved 
therein, the Settlement Commission may, by 
order, allow the application to be proceeded 
with or reject the application: 


Provided that an application shall not ba 
rejected under this sub-section unless an 
opportunity has been given to the applicant of 
being heard. 


Provided further that an application shall 
not be proceeded with under this sub-section 
if thea Commissioner objects to the application 
being proceeded with on the ground that con. 
cealment of particulars of income on the part 
of the applicant or pexpetration of fraud br 
him for evading any tax or other sum charge. 
able or imposable under the Indian Income- 
tax Act, 1922, or under this Act, hag boon 
established or is likely to be established by 
any Income-tex authority, in relosion to the 
case, 


(2) A copy of every order under sub.gea- 
tion (1) shall be sent to the applicant and to 
the Commissioner, 


(3) Where an application is allowed to be 
proceeded with under sub.section (1), the 
Settlement Commission may call for the rele. 
vant records from the Oommissionor and after 
examinstioa of such records, if the Settlement 
Oommission is of the opinion that any further 
enquiry or investigation in the matter ig neges. 
sary, it may direct the Commiasioner to make 
or causs to be made such further enquiry or 
investigation and furnish a report on the 
matters covered by the application and any 
other mattor relating to the care, 


(4) After examination of the records and 
the report of the Commissioner, received under 
sub.section (1), and the report, if any, of the 
Commissioner recziyed under sub-section (3). 
and after giving an opportunity to the applicant 
and to the Commissioner to be heard, either 
in peron or through a representative duly 
authorised in this behalf, and after examining 
such further evidence as may be placed before 
it or obtained by it, the Settlement Commis. 
sion may, in accordance with the provisions of 
this Act, pass such order as it thinks fif on the 
matters covered by the application and any 
other matter relating to the case not covered 
by the application, butizeferred to in the report 
of the Commissioner under sub-section (1) or 
gub.saction (3). 


(5) The materials brought on record befose - 
the Settlement Commission shall be consider- 
ed by all tha membars thereof before passing 
any order under sub-section (4) and, in tha 
case of a difference of opinion among tha 
members, the opinion of the majority ghall 
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prevail and such order shall be’ expressed in 


terms of the views of the majority. 


(6) Every order passed under sub-section (4) 
shall provide fox the terms of settlement in- 


eluding any demand by way of tax, penalty’ 


or interest, the manner in which any sum due 
under the settlement shall be paid and all 
other matters to make the settlement effective 
and shsll also provide that the settlement 
shall be void if it is subsequently found by the 
Settlement Commission that it has bean ob- 
tained by fraud or misrepresentation of facts. 

(7) Where a settlement bacomes void as 
provided under sub-section (6), the proceedings 
with respect to the matters covered by the 
settlement shall be deemed to have been 
revived from the staga at which the application 
‘was allowed to be procesded with by the 
‘Settlement Commission and the Income tax 
authority concerned, msy, notwithstanding 
` anything contained in any cther provision of 
this Act, complete such progsedings af any 
time before the expiry of two years from the 
end of the financial year in which the seitle. 
ment became void. 


Power of Settlement Commission to re- 
open completed proceedings. 

245H. [f the Settlement Gommission is of 
the opinion (the reasons for such opinion to 
be recorded by it in writing) that, for the 
proper disposal of the case pending before it, 
it ig necessary or expedient to reopen any 
procesding connesied with the case but which 
has bean completed under the Indian Income- 
tax Act, 1922, or under this Act by any 
Incoms.tax authority before the application 
under section 2450 was made, it may, with 
the concurrence of the applicant, reopen such 
protecding and pass such order thereon as if 
thinks fit, as if the casa in relation to which 
the application for settlement had been made 
by the applicant under that section covered 
such proceeding also. 

Provided that no procseding shall be re- 
opened by the Settlement Commission under 
this section after the expiry of a period of 
eight years from the end of the assessment 
year to which such proceeding relates, 


Powers and procedure of Settlement 
Commission. 

245F. (1) In addition to the powers con. 
ferred on the Sattlemen: Commission under 
this Chapter, it shall have all ihe powers 
which are vested in an Income. tax authority 
under this Act. 

(2) Where an application made under 
section 2450 hag been allowed to be proseeded 
with under section 245D, the Settlement 
‘Commission shall, until an order is passed 
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under sub-section (4) of section 245D, have, 
subject to the provisions of sub-section (3) of? 
thet section, exclusive jurisdiction to exar. 
cise the powers and perform the functions of 
an Income.tax ‘authority under this Act ix 
relation to the case. 

(3) Notwithstanding anything contained in 
sub-section (2). and in the absence of any’ 
express direction to the contrary by the Set. 
tlement Commission, nothing contained in 
this section shall affect the operation of any 
other provision of thig Act requiring the 
applicant to pay tax on the basis of self- 
azsessment or by way of alvance tax in rela. 
tion to the matters before the Settlement 
Commission. 


(4) For the removal of doubt, it is TE 
declared that, in the absence of any expre: 
direction by the Settlement Commission to 
the contrary, nothing in this Ohapter shall 
affect the operation of the provisions of this 
Act in so far as they ralate to any matters 
other than thoze before the Settlement Com. 
mission, 

(5) The Settlement Commission shall, sub. 
ject to the provisions of this Chapter, have 
powsr to regulate its own pronedure (includ 
ing the fixation of places and times of its 
msotings) and may act notwithstanding that 
all the members of the Settlement Commis- 
sion ara not present at any of its mestings. 
Inspection, etc., of reports. 

245G, No person shall be entitled to ins. 
pest, or obtain copies of, any reportas made by 
any Income-tax authority to the Settlement 
Commission; but the Settlement Commiasicn 
may, in itg discretion, furnish copies thereof 
to any euch person on an application mada to 
it in this bebalf and on payment of the pres. 
cribed fee: 

Provided that, for the purposes of enabling 


.any person whose case is under consideration 


to rebut any evidence brought on record 
against him in any such report, the Sattle. 
ment Commission shall, on an application 
made in this behalf, and on paymant of the 
pressribad fee by such parson, furnish him 
with a certified copy of any such report or 
part thereof relevant for the purpose. 


Power of Settlement Cormmission to grant 
immunity from prosecution and 
penalty. 

245E. (1) The Settlement Commission may; 

if it is satished that any person who made the 
application for settlement under section 2450 
has co-operated with the Settlement Com. 
missio in the procesdings before it and has 
made a full and true disclosure of his income 
and the manner in which such income has 
been derived, grant to such person, subject to 
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guch’ conditions as it may think fit to impose, 
immunity from prosecution for any. offence. 
ander this Act or under the Indian Penal 
Code or under any other Central Act for the 
time being in force and also from the imposi. 
tion of any penalty under this Aot, with res: 
pect to the case covered by the settlement. 

(2) An immunity granted to a person under 
eub-section (1) may, at any time, be witb- 
drawn by the Settlement Commission, if it is 
getisied that such person has not complied 
with the conditions subject to which the 
4mmunity was granted or that such person 
had, in the course of the setilement proceed. 
ings, concealed any particulars material to 


the settlement or had given false evidence.. 


and thereupon such person may be tried for 
the offence with respect to which the immu- 
mity waa granted or for any other offence of 
‘which he appears to have been guilty in con. 
nection with the settlement and shall also 
become liable to the imposition of any penalty 
ander this Act to: which such person would 
have been liable, had not such immunity 
eon granted. ; 


Order of settlement to be conclusive. 


` 245I. Every order of settlement passed 
under sub.section (4) of section 245D shall be 
@onclusive as to the matters stated therein 
and no matter covered by such order shall, 
gave as Otherwise provided in this Chaptor, be 
reopened in any proceeding under this Aot or 
under any other law for the time baing in 
foree. 


Recovery of sums due under order of 


settlement. 


245J. Any sum specified in ean order of 
settlement passed under sub-section (4) of 
aection 245D may, subject to such conditions, 
if any, as may be specified therein. be reso. 
vered, and sny penalty for default in making 
payment of such sum may bə imposed and 
recovered in accordanca with the provisions 
of Ohapter XVII, by the Income-tax Officer 
‘having jurisdiction over the person who made 


the application for settlement under sec. . 


tion 2450, 


Bar on subsequent application for settle- 
ment in certain cases.. 

- 245K, Wherer— 

fi) an order of settlement passed under 
‘sub-section (4) of section 245D provides for 
‘the imposition of a penalty on the person 
who made the application under section 2450 
for settlement, on the ground of concealment 
‘of particalars of his income; or 

{ii) after the passing of an order of settle- 
ment under the said sub.section (4) in relation 
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to a case; such. person is. convicted of any 
offence under Chapter XXII in relation.. to 
that cage, 

then, he shall not be entitled to apply dos 
settlement under sastion 2450, in relation to 
any other matter. 


Proceedings before Settlement Commis- 
sion to be judicial proceedings. ~ 


245L. Any proceeding under this Chapter 
before the Settlement Commission shall be 
deemed to be a judicial proceeding within — 
the meaning of sections 193 and 228, and’ for 
the purposes of section 196, of the Indian 
Penal Code. 


Certain persons who have filed appeals 
to the Appellate Tribunal entitled 
to make applications to the Settle. 
ment Commission. 


245M. (1) Notwithstanding anything eon. 
tained in this Ohapters, any asseasea who has 
filed an appeal to the Appallate Tribunal under 
this Aot which is pending before it shall, on 
withdrawing such appeal from the Appellate 
Tribunal, be entitled to make an application 
to the Settlement Commission to have his case 
asttied ander this Chapter : 

Provided that no such assessce shall ba 
entitied to mske an application in.a case 
where the Income.tax Office: has preferred an 
appeal under sub-section (2) of section 253 
against the order to which the assessee’s appeal 
relates. 

(2) Any assessse referred bo in gub.section 
(1) may make an application to the Appellate 
Teibunal for permission to withdzaw the appeal, 

(3) On recoipt of an application under sub. . 
section (2), the Appellato Tribunal shall grant 
permission to withdraw the appeal. 

{4) Upon the withdsawal of the appeal, the 
prosesding in appeal immediately before puch 
withdrawal shall, for the purposes of thia 
Chapter, be deemed to be a proceeding pend. 
ing before an Income. tax authority. 


(5) An application to tha Settlement Oom. 
mission under this section shall be made within 
a period of thirty days from the date on which. 
the order of the Appellate Tribunal permitting 
the withdrawal of the appesl is communicated 
to the sssesgee. 


(6) An application made to the Settlement 
Commission under this section shall ba deemed 
to be an application made under sub-section (1) 
of section 2450 and the provisions of thig 
Obapter [except sub-section (T) of section 
245D] shall apply accordingly. 

(7) Where an application made to the 
Settlement Commission under thia section is 
not entertained by the Settlement Comimission: 


142 «[Aet.44] 


then, the assesses shall not-be deemed to bave 
withdrawn the appesl from the. Appellate 
Tribunal and and the provisions contained in 
section 253, section 254 and section 255 shall, 
so far as may- be; apply accordingly.’. 


58, i Amendment of section 246. 


in section 246 of the Income-tax Act, in 
clause (0),— 

(i) after sub-siaase (iii), the following sub. 
clause shall be Inserted, namely ;— 

‘“(iile} section 271A, or”; 
- (ii) after sub-clause (iv), the following sub. 
Clause shall be inserted, namely :— 

"(iye) section 272B, og”. 


59. Amendment of section 249. 


In section 249 of the Income-tax Act — 

(i) in sub-section {2}, for clause (b), the fol. 
lowing clause shail be substituted, namsly :— 

“(b) where the appeal relates to any assasg. 
ment or penalty, tha date of service of the 
notice of demand relating to the assorsment 
or psnalty : 


Provided that, where an application has 
been made under section. 146 for reopening 
, an assessment, the period from the date on 
which the application is made to the date on 
which the order pasied on the application is 
served on the assesses shall be excluded, or”; 


fii) after sub.seation (3), the following sub. 
section shall be inserted, nemely :— 

'(4) No appeal under this Chapter shell be 
edmitted unless at the time of filing of the 
appeal,— 
` (e) where a return has been filed by tha 
assessee, the assessee has paid the tax due on 
the income returned by him; or 

(b) where no return has been filed by the 
aesessee, the assessee has paid an amount equal 
to the amount of advance fax which. was pay- 
able by him: 

Provided that, on sn application made by 
‘the appellent in this behalf, the Appellate 
Assistant Commissioner may, for any goad 
and gufficient reason to be recorded in writing, 
exempt him from the operation of the provi. 
sions of thia gub-séction.”. 


60. Amendment of section 253. 
_ In section 253 of the Income.tax Act, jn 
‘gub.section (1),— 

(i) in clause (a), for the words and figures 
“or section 271”, the words figures and letcerg 
* section 271, section 271A or sestion 272A” 
shall be substituted: 

' (ii) in clause (b), for the words, brackets 
and figures “gub.section (2) of seetion 274”, 
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the word, figures and- lottor Heder on ayaa" 
shell be substituted; 
(iii) in clause-(c), after the eae and Sines 
“under section 263”, where they occur for the 
first time, the words, figures and letter‘ "or 
under section 272A” shall be inserted, 


61. Amendment of section 271. 


Tn section 271 of the Income.tax Act,— 

(i) in sub-section (1),— . 

(a) in clause (b), after the words, brackets, 
and figures ‘‘sub-seation (2) of section 143”. 
the words, brackets, figures and letters ‘‘or 
fails to comply with a direction issued under 
sub.section (2A) of section 142” shall be 
incerted; 


(b) for clause (i) fexcluding the Heplana- 
tion thereto), the following clause shall be 
substituted, namely :— 

“(i) in the cases referred to in clause (a),— 

{a} in the case of a person referred to in 
sub-section (4A) of section 139, where the total 
income in respect of which he is assessable as 
& representative sasessee does not exceed the 
maximum amount which is not chargeable to 
incoms.iax, a sum not exceeding one per cent, 
of the total income computed under this Act 
without giving effect to the provisions of sec. 
tions 11 and 12, for each year or part thereof 
during which the default continued: 


{b) in any other Gage, in addition to the 
amount of the tex, if any, payable by him, a 
sum equal to two per cent. of the assessed tax 
for every month during which the default con- 
tinued;”; 

(0) for clause (iii) and the Explanation, the 
following clause and Haplanations shall be 
substituted, namely:— 


‘(iii) in the cases referred to in clause (a), 
in addition to any tax payable by hiia sum: 
which shall not be less than, but which shall 
not exceed twice, fhe amount of tax sought 
to be evaded by reason of the- concealment of 
particulars of his income or the furnishing of 
inaccurate particulars: of such income: ' 


Provided that, if in a case falling under 
clause (c), the amount of income (as determin. 
ed by the Income-tax Officer on assessment} 
in respect of which the particulars have been 
concealed or inaccurate particulars have, been. 
furnished exceeds a sum of twenty-five thou- 
sand rupees, the Income-tax Officer shall not 
issue any direction for payment by way of 
penalty without the previous approval of the 
Inspecting Assistant Commissioner. 


Haplanation 1.—Where in respect of any 
facts-material to the compatation of the total 
income of.any person under this Acti— 
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.{A) guch-pergon fails to offer an explanation 
or offers an explanation which is: found by the 


-AIncome-tax Officer or the Appellate Assistant 


Commissioner to be false, or 

(B) such person offers an explanation which 
he is not able to substantiate, f 
then, the amount added or disallowed in com- 
puting the total income of such person as a 
result thereof shall, for the purposes of clause (a) 
of this sub-section, be deamed to represent the 
income in respect of which particulars have 
been concealed ; 

Provided that nothing contained in this 
Explanation shall apply to a case referred to 
in clause (B) in respect of any amount added 
or disallowed as a result of the rejection of 
any explanation offered by such pereon, if such 
explanation is bona fide and all the facts relat- 
ing to the same and material to the computa- 
tion of hia total income have baon disclosed by 
him. 

Explansiion 2.—Where the source of any 
receipt, deposit, outgoing or investment in any 
assessment year is claimed by any person to be 
an amount which had been added in compat- 
ing the income or @eduoted in computing the 
loss in the assessment of such parson for any 
earlier assessment year or years but in respect 
of which no penalty under clauge (iii) of this 
sub-section had been levied, that part of the 
amount so added or deducted in such earlier 
assessment year immediately preceding the 
year in which the receipt, deposit. outgoing or 
investment appears (such earlier assessment 
year hereafter in this Explanation referred to 
as the first preceding year) which is sufficient 
to cover the amount represented by such re- 
salpt, deposit or outgoing or valas of such 
investment (such amcunt or value hereafter 
in this Haplanation referred to as the utilised 
amount) shall be treated as the income of 
the assesses. particulers of which had been 
concealed or inaccurate particulars of which 
had been furnished for the firsi preceding 
year; and where the amount so added or 
deducted in the first preceding year is not 
Sufficient to cover the utilised amount, that 
part of the amount so added or asducted in 
‘the year immedistely preceding the first pre. 
seeding year which is sufficient to cover such 
part of the utilised amount as is not so covered 
shall be treated to be the income of the asses- 
gee, particulars of which had been concealed 
or inaccurate particulars of which had been 
furnished for the year immediately preceding 
the -first preceding year and go on,-until the 
entire utilised amount is covered by the 
amounts so added or deducted in such earlier 
assessment yeurs. 


Explanation 3.—Where any person who has 
not previously been assessed under the Indian 
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Income.tax Act, 1922; or under this At, fails, 
without reasonable cause: -to furnish within 
the period specified in sub-clause (iii) of clause 
(a) -of sub-section (1) of section 153 a return 
of his income which he is required to furnish 
under section 139 in respect of any assessment 
year Goramencing on or after the Ist day of 
April, 1974, and, until the expiry of the period 
aforesaid, no notice hag been issued to him 
under sub-section (2) of section 139 or section 
148 and the Income.tax Officer or the Appel- 
late Assistant Commissioner is satisfied that in 
respect of such assessment year sach nerson 
has taxable income, then, such person shall, 
for the purposes of clause (c) of this sub.section, 
be daemed to have concealed the particulars 
of ‘his income in respect of such assessment 
year, notwithstanding -that such perzon turni. 
shes @ return of his income at any time after 
the oxpiry of the period aforesaid in pursuance 
of a notice under section 148. 


Eaplanation 4.—For the purpcaes of clause 
(iii) of thie sub-section, the expression “the 
amount of tax sought to be evaded’, — 


(a) in any case where the amount of income 
in respect of which particulars have been 
concealed or inaccurate particulars have bean. 
furnished excesds the total income agsersed. 
means the tax that would have been charge. 
able on the income in zeepect of which parti. 
oulargs have bsen concealed or inaccurate 
particulars have been furnished had such in. 
come been the total income; 


{b) in any Case to which Explanation 3 ap. 
plies, means the tax on the total income 
assessed; 


(c) in any other case, means the difference 
between the tax on the total income assessed 
and the tax that would have been chargeable 
had such total income been reduced by the 
amount of income in respect of which parti. 
culars have been concealed or inaccurate 
particulars have been furnished.’; 

(ii) after sub section (1), the following sub. 
section shall be inserted, namely: — 

(1A) Where any penalty is imposable by 
virtue of Explanation 2 to sub-section (1), 
proceedings for the imposition of guch penalty 
may be initiated notwithstanding that any 
proceedings under this Act in the course of 
which such penalty proceedings could have 
been initiated under sub.section (1) have been 
completed.”; 


(iii) in sub.gection (3), after clause (0), the 
following clause and proviso shall be inserted, 
namely:— 


(a) the penalty imposed under clause (i) of 
sub.section (1) and the penalty imposed under 
clause (iii) of that sub.eection, read with Ex. 


1 


344 [Aot 44] 


planation 3 thereto, shall not exceed in ihe 
«aggregate twice the amoant of the tax sought 
rho ba evaded; 

Provided that nothing contained in clause 
(a) or clause (b) shall apply to a case referred 
+40 in sub.clauge (a) of clause (i) of sub-cea- 
stion (1).”; 

{iv) subsections (4A) and (4B) shall be 
“omitted, 


‘62, Insertion of new section 271A. 

After section 271 of the Income-tax Aci, 
the following section shall be inseried, 
mamely:— 


Failure to keep, maintain or retain books 
of account, documents, etc. 


“271A. Without prejudice to the provisions 
«pf section 271, if any person, without reason. 
able cause, fails to keep and maintain any 
such books of account and other documents 
9 required by section 44AA or the rales 
made thereunder, in respect of any previous 
‘year or to retain such books of account and 
-other documents for the period specified in 
the said rules, the Income.tax Officer or the 
Appellate Assistant Commissioner may direct 
that such person shall pzy, by way of penalty, 
a gum which shall not be less than ten per 
gent but which shall not exceed fifty per cant. 
of tha amount of the. tax, if any, which would 
have baen avoided if the income returned by 
such person had been accepted as the correct 
dncome.”. 


“$3. Insertion of new sections 272A and 
272B. 
After section 272 of the Income-tax Act, 
‘he following sections sball be inserted, 
‘mamely:— 


Penalty for failure to answer questions, 
sign statements, allow inspections, etc. 
“272A. (1) If a parson,— 


(a) being legally bound to state the truzh of 
-any matter touching the subject of his assess. 
ment, refuses to answer any question demand- 
-ad of him by an Income-tax Officer or an 
Appellate Assistant Commissioner or an In. 
-specting Assistant Commissioner or a Commis- 
-gioner in the exercise of his powers under this 
Ach or 

(b) refuses to sign any statement made by 
chim in the course of any proceeding under 
‘this Act which an Income.tsx Officer or an 
Appellate Assistant Commissioner or an In. 
-specting Assistant Commissioner or a Com- 
missioner may legally require him io sign, 
ho shall pay, by way of penalty, a sam which 
umay extend to one thousand rupees. 
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. (2) If a person, without reasonable carse or 
excuse, fails, — = 

(a) to furnish in due time any of the: re. 
turns or statements mentioned in eection 133, 
section 206, section 285, section 285B or sec. 
tion 286; or 


(b) to allow inspection of any register rs- 
ferred to in section 134 or of any entry in 
such register or to allow copies of such register 
or of any entry therain to be taken; or 


« (o)to furnish a certificate as required by 


section 203; or 


(d) to deduct and pay tax as required by 
subsection (2) of section 226, 
he shall pay, by way of penalty, a sum which 
mey extend to ten rupées for every day 
during whish the failure continues. 


(3) Any penalty imposable under sub-seation 
(1) or sub-section (2) shall be imposed,— 

(a) in a case where the contravention, 
failure or default. in respect of which such 
patalty is imposable occurs in the course of 
any proceeding before the Commissioner or 
the Appellate Assistant Commissioner, by the | 
Commissioner or, a3 the Gase may ba, tha 
Appellate Assistant Oom missioner; and 


(b) in any other csse, by the Inspecting 
Assistant Commissioner., 


(4) No order under this geotion shall be 
passed by any officer referred to in sub- 
section (3) unless the person on whom the 
penalty is proposed to be imposed is given an 
opportunity of being hsard in tha matter by 
such officer. 


Penalty for failure to comply with the 
provisions of section 139A. 


272B. (1) If a person, without reasonable 
cause, fails to comply with the provisions of 
section 139A, he shall, on an order passed by 
the Income.tax Officer, pay, by way of penalty, 
& sum which may extend to five hundred 
rupees. 

(2) No order under sub-geetion (1) shall be 
passed unless the person on whom the penalty 
ig proposed to be imposed is given an opportu- 
nity of being beard in the matter.”, 


64. Insertion of new section 273A. 


After seotion 273 of the Income-tax Act, the 
following section shall be inserted, namely :— 


Power to reduce or waive penalty, etc., 
in certain cases. 
“273A. (1) Notwithstanding anything con. 
tained in this Act, the Commissioner mey, in 
hia discretion, whether on his own motion or 


' otherwise,— 
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from the obligation cast by sub-sections 
(1) and (4) of Section 19-B to declare and 
deliver excess lands. The thrust of Sec- 
tion 19-B is that even if the source of the 
excess area is inheritance, bequest or sift. 
the capacity to own is conditioned by the 
permissible limit, (Para 9) 

Section 10-A does not militate against 
this mandate of Section 19-B. ‘Sec. 10-A 
(a) is wide in its terms and encompasses 
all surplus area, however obtained. Under 
Sec. 10-A (b), lands acquired by an heir 
by inheritance are saved in so far as dis- 
positions of such lands are concerned. 
Although in the hands of the propositus. it 
is surplus land. if among the heirs it is 
not, then their transfers will not be affect- 
ed by the interdict of Section 10-A (a). 
There is no conflict between Section 10-A 
and Section 19-B. (Para 10) 

A legislation which has provided for 
ignoring decree diminishing surplus lands 
and has otherwise prevented the escape 
of excess area by voluntary transfers, can- 
not conceivably be intended to permit in- 
herited excesses, (Para 11) 

Section 19-B directs the owner who, 
by inheritance, comes to own an excess 
area, to make a declaration of his lands 
within a prescribed time. This does not 
mean that the time lag is statutorily given 
for executing gifts and transfers to defeat 
the law itself. A processual facility can- 
not be converted into an opportunity to 
pervert and to thwart the substantive 
object of the law. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1974 SC 994 = 1974 Cur LJ 490 6,7 
(1968) 3 WLR 714 = (1968) 2 All ER me 


Mr. Naunit Lal, Advocate for Mr. 
R. N. Sachthey, Advocate, for Appellant 
(in both the Appeals): M/s. N. N. Goswamy 
and Arvind Minocha, Advocates (in C. A. 
No. 123 of 1969); Mr. O. P. Sharma. Ad- 
vocate (for No. 1) In C. A. No. 2023 of 
1972 and Ex parte (for No. 2) In C. A. No. 
2023 of 1972, for Respondents. 


Judgment of the Court was delivered 


V. R. KRISHNA IYER, J.:— These 
two appeals turn on the construction of 
Section 19-B of the Punjab Security of 
Land Tenures Act, 1953 (Act X of 1953) 
(for short, the Act), This legislation was 
enacted to bring about an agrarian re- 
. ordering so pivotal to the progress of our 
rural economy. Haryana, happily a 
granary of our country. is one of the 
States where land reform laws are likely 
to generate great changese by banishing 
big concentration of Nature’s bounty in a 
few feudal hands, creating an enthusiastic 
sense of distributive justice and exploiting 
the productive potential of land by the 
possessive passion of the landless masses. 
So strategic is land reform that special 
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constitutional concern has been shown 
for this programme. Naturally, the State 
enacted the Act whereby ceiling on land- 
ownership was set, surplus lands were 
taken over for settling ejected tenants and 
others and peasant proprietorship created. 
The scheme of the Act with which we are 
concerned is fairly simple and somewhat 
scientific, although its language, what with 
frequent amendments dovetailed from 
time to time. has made for ambiguity. 
obscurity, marginal inconsistency and a 
rich crop of litigation. Indeed. the conflict 
of opinion at the High Court level and 
the bone of contention before us arise 
from this drafting deficiency. 

Legal Preface: 


2. A thumb-nail sketch of the Act 
is a prefatory necessity. The Act defines 
‘small land-owner’ (S. 2(2)) having in 
mind the optimum ownership in the giyen 
conditions. ‘Permissible area’ (S. 2 (3) is 
a cognate concept limiting the maximum 
permissible extent a person may hold. 
and So long as he does not have anv ex- 
cess, he is a small land-holder. He can 
evict the tenants from his holding and be 
in actual enjoyment as provided by the 
Act. If, however. he has lands beyond 
the permissible area, he becomes a large 
land-owner and has to cough up the ex- 
cess, However, he is given the option to 
choose the best area he desires to keep. 
called ‘reserved area’ (S. 2 (4)) and then 
he must make available to the State such 
excess called surplus area (S. 2 (5-a)). 
This creation of a surplus pool or reser- 
voir ig vital to the success of the statu- 
tory project since, by distribution of such 
lands, rehabilitation of ejected tenants 
and landless persons is to be accomplish- 
ed, Maximisation of the surplus pool and 
suppression of evasion by large holders 
are of profound legislative concern. 


3 Even if a person is a small hol- 
der, it ig quite on the cards that, by in- 
heritance or other operation of law. or 
by voluntary transfer, he may acauire 
lands in excess of the permissible limit. 
The law takes care to see that such ex- 
cess is also made available for re-settle- 
ment of ejectees and their ilk. In short, 
the legislative mandate is that every agri- 
cultural holder in the State shall hold no 
more than the permissible area and the 
surplus in the hands of large holders. 
whether acquired by voluntary transac- 
tions or involuntary operation of law, will 
Zo to feed the surplus pool. 


4, A semi-medieval set-up where 
considerable estates are cornerned by a 
landed gentry, will naturally resist re- 
distributive reform measures and try 
ingenious methodology to defeat the law. 
But the legislature has to be astute 
enough to outwit such devious devices and 
subtle subterfuges, With this end in 
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view, the Act has been amended to block 
all escape routes unearthed by the law- 
makers as often as the High Court has 
upheld certain patterns of alienations and 
oblique dealings by interpretative process. 
A study of the history of the Act and the 
provocation for and freauency of amend- 
ments thereto, suggests an unspoken criti- 
cism about judicial approach which we 
will refer to later. Suffice it to sav that 
the law we are construing is a radi 
agrarian measure; its basic goals are to 
cut down large: holdings and distribute 
lands to various landless people accord- 
ing to a design and to foster, according to 
legislative policy. an agrarian community 
of peasant proprietors. De-hoarding and 
defeating hide-outs are essential to make 
the- twin objects successful and so Sec- 
tions 10-A and 19-B among others, have 
been written into the Act. To explore 
the import and ambit of these two provi- 
sions, particularly the former, with a 
view to see whether it strikes at a gift 
made by the respondent in favour of his 
sons hereby he sought to stow away 
some of his lands, shed some of his ex- 
cess lands and look slim as a small holder 
before the law, language permitting. the 
Court as interpreter, must fulfil, not frus- 
trate, the legislative mission. 

Factual Silhouette. 


5. — At this stage it is appropriate 
to set out the facts in the two appeals 
which are not in dispate and speak for 
themselves. 


C. A. 123 of 1969: One Sampuran 
Singh who owned 450 bighas and 9 biswas 
of land, acting with foresight. sifted half 
of it to his mother in 1951, perhaps with 
a premonition of coming restrictions by 
way of ceiling on ownership, We need 
net speculate on that point in the light 
of subsequent happenings. The. Act came 
into force on April 15, 1953 but even be- 
fore that date the owner (who was the 
petitioner before the High Court under 
Article 226 and respondent before us) ex- 
ecuted a mortgage with possession over 
12 bighas and 5 biswas. There was also 
some waste land included in his tetal 
holding which fell outside the scope of 
the Act, So much.so, on the date when 
the Act came into force, he was the owner 
of about 178 bighas which. admittedly, 
fell safely short of the permissible area 
of 30 standard acres {vide S. 2 (3)). Hav- 


ing thus dwarfed himself into a small’ 


land owner ag defined in Section 2 (2), the 
‘ceiling’ provision held out no threat to 
him, Certain small extents of land which 
were legally deductible from this total 
holding brought down the area in his pos- 
session to 138 odd bighas. Unfortunately 
for him, his mother passed away in Fe- 
bruary 1958 and. he being the heir. all 
that he had gifted to her earlier came 
back to him as successor. The ‘unhappy 
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consequence was that his holding expand- 
ed to 363 odd bighas, far in excess of the 
permissible area as set out in Section 2 (3) 
of the Act. Necessarily, this spill-over 


_ became surplus area as in $S. 2 (5-a) of the 


Act. Sensing the imminent peril to his 
property and manoeuvring to salvage it 
from the clutches: of the legal ceiling, the 
petitioner executed a gift of 182 bighas of 
land to his son by deed. dated February 
11, 1959. He also executed three mort- 
gages with possession. The cumulative 
result of these shedding operations was to 
shrink the size of his holding to well 
within the permissible area. The Collec- 
tor, however, investigated into the matter 
and declared an area of 117 bighas as sur~ 
plus in his hands, He reached this con- 
clusion by ignoring the tell-tale gift of 
February 1, 1959 (sic) in favour of the 
son and the three possessory mortgages 
executed in June 1958. The status of 
‘small land-owner’ thus being forfeited, 
the threat to the surplus lands revived but 
was sought to be warded off by the peti- 
tioner moving an unsuccessful appeal to 
the Commissioner, and a further fruitless 
revision to the Financial Commissioner. 
Eventually. he challenged the Collector’s 
order in a writ petition which met with 
success, There was disagreement be- 
tween the two learned Judges on the 
Bench and the third learned Judge decid- 
ed in favour of the petitioner holding that 
Section 19-B, read with Section 10-A. did 
not affect the petitioner’s transfers. The 
two Judges. whose opinion upheld the 
claim of the petitioner, substantially con- 
curred in their reasonings but the scope 
of the interpretative exercise is somewhat 
limited. We, therefore, propose straight 
to go into a study of the relevant provi- 
sions and mav perhaps indicate our con« 
clusion in advance. We wholly disagree 
with the High Court and hold that to ac- 
cept the construction which has appealed 
to the learned Judges is to frustrate the 
agrarian reform scheme of the Act and 
the alternative reading gives life to the 
law. teeth to its provisions and fulfilment 
to its soul. 


C. A. 2023 of 1972: The facts in this 
appeal are different but the point of law 
involved is identical. In both the cases 
the State of Haryana has come up to this 
Court in appeal. the former bv certificate 
under Article 133 (1) (c) and the latter by 
special leave granted by this Court: Any~ 
way. in C. A. 2023 of 1972, respondent 
No. 1 owned 86 odd ordinary acres of land 
on April 15, 1953 when the Act came into 
force. After the commencement of the 
Act he inherited nearly 30 ordinary acres 
and thus he held well above the permis- 
sible area and ceased to be a small land- 
owner, Around the vear 1957 he trans-- 
ferred 167 bighas of land to respondents 
Nos. 3 tó 6 pursuant to a Civil Court de- 
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cree passed in 1957 in favour of his sons 
and wife. We may mention here. paren- 
thetically but pathetically. that the wea- 
pons in the armoury of large land owners 
to defeat the land reform law included 
securing simulacral decrees from Civil 
Courts against themselves in favour of 
their close relations, thus using the judi- 
cial process to have their excess lands se- 
creted in the names of their dear and 
mear, This invited legislative attention 
and an amendment of the Act was made, 
viz.. Section 10-A whereby decrees and 
orders of Courts were to be ignored in 
dealing with surplus lands. Thus, the 
Collector, ignoring the transfer of 167 
bighas of land by respondent No. 1 
(which resulted in Civil Court decrees of 
1957 in favour of his sons and wife). de- 
clared 38.41 ordinary -acres as surplus 
with respondent No. 1. The statutory 
remedies did not see the first respondent 
(writ petitioner) safe ashore and so he 
sought harbourage by moving the High 
Court under Article 226 where he urged 
that the land inherited by him and later 
transferred. to his sons and wife were not 
hit by Section 10-A and Section 19-B of 
fhe Act, He succeeded in the Court in 
view of a certain strict construction ad- 
opted by the Court and the State has 
come up in appeal, challenging the sound- 
ness of the High Court’s approach, 
Statutory Construction : 





6. The key thought that pervades 
our approach is that if the constitutional- 
ly envisioned socio-economic revolution is 
not to be a paper tiger, agrarian laws 
have to be meaningfully enacted. inter- 
preted and executed and the Court is not 
the anti-hero in the drama of limping 
land reform. Much to the same effect 
this Court observed in Amar Singh’s case 
AIR 1974 SC 994 at p. 996: 

` “We have to bear in mind the acti- 
vist, though inarticulate, major premise 
of statutory construction that the rule of 
Iaw must run close to the rule of life and 
the Court must read into an enactment. 
language permitting, that meaning which 
promotes the benignant intent of the 
legislation In preference to the one which 
perverts the scheme of the statute on im- 
puted legislative presumptions and as- 
sumed social values valid in a prior era. 
An aware Court, informed of this adapta- 
fion in the rules of forensic interpreta- 
tion, hesitates to nullify the plain object 
ef a land reforms law unless compelled 
by its language, and the crux of this case 
is just that accent when double possibili- 
ties in the chemistry of construction crop 
up.” 
While dealing with a somewhat analogous 
set of provisions under the same Act. The 
emphatic importance of augmenting the 
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surplus pool for distribution by the State 
is brought out in Amar Singh thus: 


_ "The triple objects of the agrarian 
reform projected by the Act appear to be 
(a) to impart security of tenure (b) to 
make the tiller the owner. and (c) to trim 
large land holdings, setting sober ceilings. 
To convert these political slogans into 
legal realities, to combat the evil of mass 
evictions, to create peasant proprietorships 
and to ensure even distribution of land 
ownerships a statutory scheme was 
fashioned, the cornerstone of which was 
the building up of a reservoir of land 
carved out of the large land-holdings and 
made available for utilisation by the State 
for re-settling ejected tenants,” 

(p. 998) 
Unfortunately, judicial decisions constru- 
ing the language of the law have resulted 
in stultifying the objectives of the enact- 
ment leading to further amendments. We 
are concerned in the present case with 
Sections 10-A and 19-B which. in their 
final form, appeared by an amendment of 
1962 (Act XIV of 1962), but retrospective 
effect was given with effect from the com- 
mencement of the Act, viz.. April 1953. 


7. In this context it is convenient 
to excerpt the observations of this Court 
in Amar Singh, AIR 1974 SC 994 at p. 999: 

“The objects and reasons of Punjab 
Act 14 of 1962, which brought in certain 
significant restrictions on alienations and 
acquisitions of large land-holders starts 
off in the statement of objects thus: 


"Some of the recent judicial pro- 
nouncements have the effect of defeating 
the objectives with which the Punjab Se- 
curity of Land Tenures Act, 1953. was 
enacted and amended from time to time. 
It was intended that the surplus area of 
every land-owner recorded as such in the 
revenue records should be made utilisable 
for the settlement of ejected tenants.” 


Certain specific decisions and their 
impact on the legislative operation were 
mentioned, and then the statement of 
objects proceeded: 

“In order to evade the provisions of 

Section 10-A of the Parent Act interested 
persons, being relations, have obtained 
decrees of Courts for diminishing the sur- 
plus area. Clause (4) of the Bill seeks to 
provide that such decrees should be ignor- 
ed in computing the surplus area.” 
The short point which confronts us in 
both these appeals is as to whether the 
gifts madé by land-owners who exceeded 
their permissible area having come by 
additional lands by inheritance are to be 
ignored or taken into account when com- 
puting the surplus area in their hands, 
having regard. to the specific provision in 
Section 19-B living in fellowship Wen 
Section 10-A, 
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8. It is appropriate to read Sec- 
tions 10-A and 19-B here, before proceed- 
ing to the crucial discussion in the case: 

“10-A (a) The State Government or 
any officer empowered by it in this be- 
half shall be competent to utilize any sur- 
plus area for the resettlement of tenants 
ejected, or to be ejected, under clause (i) 
of sub-section (1) of Section 9. 

b) Notwithstanding anything c- 
tained in any other law for the time be- 
ing in force and save in the case of land 
acquired by the State Government under 
any law for the time being in force or bY 
an heir by inheritance no transfer or other 
disposition of land which is comprised in 
‘surplus area at the commencement of this 
Act, shall affect the utilization thereof in 
clause (a). 

Explanation.— Such utilization of any 
surplus area will not affect the right of 
the land-owner to receive rent from the 
tenant So settled. i 

(c) For the purposes of determining 


the surplus area of any person under this . 


section, any judgment, decree or order of 
a Court or other authority. obtained: after 
the commencement of this Act and hav- 
ing the effect of diminishing the area of 
such person which could have been de~ 
ato as his surplus area shall be ignor- 
e ua? 

*19-B, Future acquisition of land by 
inheritance, in excess of permissible 
area,— 

(1) Subject to the provisions of Sec- 
tion 10-A, if after the commencement of 
this Act, any person, whether: as land- 
owner or tenant, acauires by inheritance 
or by bequest or gift from a person to 
whom he is an heir any land. or if after 
the commencement of this Act and be- 
fore the 30th of July, 1958. any person 
acquires by transfer, exchange, lease. 
agreement or settlement any land. or if. 
after such commencement, any person ac- 
quires in anv other manner anv land and 
which with or without the lands alreaty 
owned or held by him exceeds in the ag- 
gregate the permissible area, then he 
shall, within the period prescribed, fur- 
nish to the Collector. a return in the 
prescribed form and manner giving the 
particulars of all lands and selecting the 
land not exceeding in the aggregate the 
permissible area which he desires to re- 
tain, and if the land of such person is 
situated in more than one patwar circle, 
he shall also furnish a declaration reauir- 
ed by Section 5-A. 

(2) If he fails to furnish the return 
and select his land within the prescribed 
period, then the Collector may in respect 
of him obtain the information required to 
be shown in the return through such 

agency as he mav deem fit and select the 
land for him in the manner prescribed in 
sub-section (2) of Section 5-B. 


State of Haryana vy. Sampuran Singh (Iyer J.) 


ALR, 


(3) Tf such person fails to furnish the 
declaration the provisions of Section 5-C 
Shall apply. 


(4) The excess land of such person 
shall be at the disposal of the State Gov- 
ernment for utilization as surplus area 
under clause (a) of Section 10-A or for 
such other purposes as the State Govern- 
ment may by notification direct.” 


9, Unclouded by case law, we first 
study Section 19-B. Forgetting S. 10-A 
for a moment, we find that if, after the 
commencement of the Act, i.e., April 15, 
1953, any person acquires anv land by 
inheritance or bequest or gift which. with 
the lands already held by him exceed in 
the aggregate the permissible area, then 
he shall furnish to the Collector a return 
indicating the permissible area he desires 
to retain. This he shall do within the 
prescribed period (S. 19-B(1)). If he de- 
faults to make the return, the Collector 
will select the land for him (S. 19-B (2)). 
He will suffer a penalty for failure to 
furnish the declaration (S. 19-B (3)). The 
excess land, i. e., the surplus area shall be 
at the disposal of Government for utiliza- 
tion under Section 10-A (19-B (4)). The 
surplus land will be: used for re-settlement 
of tenants ejected or to be ejected under 
clause (i), sub-section (1) of Section 9 or 
other purpose notified by Government. 
The profound concern of the law to pre- 
serve the surplus stock is manifest from 
the obligation cast by sub-sections (1) and 
(4) of S. 19-B to declare and deliver ex- 
cess lands. How vou came to hold the 
excess is not the question. Why you 
should be permitted to keep more than 
what others can lawfully own is the 
query. A might have acquired bv pay- 
ing hard cash; B might have received by 
gift and C by bequest and D by settle- 
ment and E by partition. The agrarian 
policy is equitable ownership and the re- 
form philosophy ig redistributive justice, 
the rural goal being small peasant pro- 
prietorship. What difference does it make 
as to how you came bv a large holding, 
from the standpoint above outlined? The 
thrust of Section 19-B is that even if the 
source of the excess area is inheritance, 
bequest or gift. the capacity to own is 
conditioned by the permissible limit, 


10. Section 10-A does not militate 
against this mandate of Section 19-B. In- 
deed, Section 19-B had to be enacted be- 
cause the High Court took the view that 
area which became surplus subsequent to 
April 15, 1953 was not hit by the ceiling 
set and land acauired by an heir by 
inheritance is saved from utilisation by 
the State. Section 10-A (a) is wide in its 
terms and encompasses all surplus area. 
howsoever obtained. Even Sec. 10-A (b) 
strikes no discordant note. All that it 
Says and means is that lands acauired by 
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an heir by inheritance are saved in so 
‘far as dispositions of such lands are con- 
cerned. The drafting of the saving clause 
ig cumbersome but the sense is and, hav- 
ing regard to the conspectus, can only be 
that although in the hands of the pro- 
positus. it is surplus land, if among the 
heirs it is not, then their transfers will 
mot be affected by the interdict of Sec- 
tion 10-A (a). The sins of the father shall 
not set the teeth of the children on edge. 
If the heirs are otherwise small holders. 
the fact that their father was a large 
owner will not deprive the former of their 
heritage, if it is less than the permissible 
area. .We see no conflict between Sec- 
tions 10-A and 19-B. Assuming some in- 
consistency, primacy goes to Section 19-B 
which effectuates the primary object. It 
‘lis settled law that Courts should favour 
an interpretation that promotes the gene- 
ral purpose of an Act rather than one that 
does not. 

11. Counsel for the respondents 
adopted the arguments which found fav- 
our with the High Court and pressed two 
points, The scheme of the Act, according 
to the learned Judges. was to see that no 
one held in excess of the permissible area 
and since by the gift to the son or wife 
the latter had only lands within permis- 
sible limits, there was no frustration of 
the policy of the law. This reasoning is 
repugnant to the basic scheme because 
the surplus pool will be adversely affect- 
ed if gifts and other transfers which 
skim off surplus were to be allowed. In- 
deed, the flaw in the High Court’s argu- 
ment is that if it were allowed to prevail, 
there will be no surplus land at all, every 
large holder being free to screen his sur- 
plus in the names of his kith and kin or 
servants or reliable friends. by going 
through alienatory exercises. A legisla- 
tion which has provided for ignoring de- 
crees diminishing surplus lands and has 
otherwise prevented the escape of excess 
area by voluntary transfers, cannot con- 
ceivably be intended to permit inherited 
excesses, 

12. The second argument which 
appealed to the High Court is a little 
curious, and somewhat difficult to follow. 
Section 19-B directs the owner who. by 
inheritance, comes to own an excess area, 
to make a declaration of his lands within 
a prescribed time. This does not mean 
‘hat the time lag is statutorily given for 
executing gifts and transfers to defeat the 
law itself. Such a conclusion would be 
obviously absurd. What is intended is to 
give some time to the heir to ascertain 
the assets he has inherited, make the 
choice of hig ‘reserved area’ which he 
likes to keep and make the necessary de- 
claration. A processual facility cannot be 
converted into an opportunity to pervert 
and to thwart the substantive obiect of 
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the law. After all. Courts, faced with 
special case situations, have ‘creatively’ 
to interpret legislation. The Courts are 
‘finishers, refiners and polishers of legis- 
lation which comes to them in a state re- 
quiring varying degrees of further pro- 
cessing’, said Donaldson, J., in Corocraft 
Ltd. y. Pan American Airwavs Ine.. (1968) 
3 WLR 714 and indeed it is no secret that 
Courts constantly give their own shape to 
enactments (Says Harry Bloom in an arti- 
cle on ‘Interpretation of Statutes’—(1970) 
Vel, 33 Mod, Law Rev pp. 197, 201.) 

13. We feel that when economic 
legislation in the implementation of 
Part IV of the Constitution strikes new 
ground and takes liberties with old iuris- 
prudence, there looms an interpretation 
problem of some dimensions which Indian 
jurists will have to tackle. The genre ofj 
agrarian reform laws, with special con- 
stitutional status, as it were, warrants 
interpretative skills which will stifle eva- 
sive attempts, specially by way of gifts) 
and bequests ‘and suspect transfers. Here! 
Sections 10-A, 19-A and 19-B. inter alia, 
strike at these tactics, 

14, Our conclusion, in conformity 
with the principles of statutory construc- 
tion we have projected. is that the gifts 
in both the appeals fail in the face of Sec- 
tion 19-B. It follows that the appeals 
have to be allowed, which we hereby do 
without hesitation, without costs however 
to either party at anv stage. 

Appeals allowed. 


AIR 1975 SUPREME COURT 1957 
(From: Punjab & Harvana)* 
A. N. RAY, C. J., K. K. MATHEW AND 
Y. V. CHANDRACHUD. JJ. 
Sulleh Singh and others. Appellants 
v. Sohan Lal and another, Respondents. 
gpl Appeal No. 496 of 1974. D/- 2-9- 


(A) Civil P. C. (1908), O. 20, R. 14 — 
Suit for possession by pre-emption — 
Direction of trial Court to deposit decre- 
tal amount by particular date — Exten- 
Sion of time iM Lower Appellate Court — 
Validity —S. A. No. 1469 of 1969, D/- 2-5- 
1973 (Punj & Har), Reversed. 

The directions given by the trial 
Court are mandatory under the provisions 
contained in Order 20, Rule 14. Mere 
filing of an appeal does not suspend the 
decree of the trial Court and unless that’ 
decree is altered in any manner by the 
Court of Appeal, the pre-emptor is bound 
to comply with that direction. The ob- 
servations in AIR 1954 SC 50 that the pre- 


*(S. A. No. 1469 of 1969, D/- 2-5-1973— 
(Puni & Har)). 
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-emptor is bound to comply with the direc- 

tions of the trial Judge unless that de- 
cree is altered in any manner by a Court 
of Appeal do not mean that where the 
deposit is not made in accordance with 
the directions of the trial Court, the ap- 
pellate Court can extend the time for 
payment. (Paras 11 and 13) 

Where in the appeal filed by the 
plaintifis-respondents against the trial 
Courts decree, the lower appellate Court 
did not grant any stay to the plaintiffs- 
respondents and the plaintiffs-respondents 
did not deposit the pre-emption price 
within the stipulated time as directed by 
the trial Court. 

Held, that the lower appellate Court 
should have dismissed the suit, The lower 
appellate Gourt was wrong in extending 
the time for payment because the failure 
of the plaintifis-respondents to deposit the 
amount in terms of the trial Courts de- 
cree would result in pre-emptors’ suit 
standing dismissed by reason of their de- 
fault in not depositing the pre-emption 
price. The High Court was wrong in not 
setting aside the order of extension of 
time passed by the lower appellate Court. 
It was only if the plaintiffs-respondents 
had paid the decretal amount within the 
time granted by the trial Court or if the 
plaintiffs-respondents had obtained an- 
other order from the lower. appellate 
Court granting any order of stay that the 
lower appellate Court might have con- 


sidered the passing of appropriate order: 


in favour of pre-emptors. S. A. No. 1469 
of 1969. D/- 2-5-1973 (Puni & Har), Re- 
versed; ATR 1954 SC 50 and AIR 1970 SC 
750, Rel. on. (Paras 13 anc 15) 
Cases Referred: Chronological Paras 
AIR 1970 SC 750 = (1969) 2 SCR 514 2 
ATR 1954 SC 50 = ILR (1953) Hyd 455 
11, 13.14 
Mr. O. P. Sharma, Advocate, for Ap- 
pellants: Mr. R. N. Dikshit (for No. 1) and 
Ex parte, (for No. 2), for Respondents. 
Judgment of the Court was delivered 


y = 

RAY, C. J.:— This appeal is by spe- 
cial leave from the judgment dated 2nd 
May, 1973 of the Punjab and Haryana 
High Court. 


2, The appellants are vendees of 
the land in suit. The vendors sold the 
land to the appellants for Rs. 43,000/- on 
26th August, 1965. The transaction was 
by registered deed of sale. 

3. The respondents filed this suit 
for possession by pre-emption of the d 
in payment of Rs. 30,000/- on allegations 
that the respondents were on the date of 
sale tenants of the land under the ven- 
dors, The respondents alleged that their 
right of pre-emption was superior to that 
of the vendees. They also alleged that 
the sale took place for Rs. 30.000/- anly 
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and the remaining amount was fictitiously 
mentioned in the deed of sale. The suit 
was dismissed on the ground that one suit 
on behalf of the four plaintiffs. who were 
tenants of different parts of the land, was 
not maintainable, 

3-A. On appeal the suit was re- 
manded for re~trial. 

4. At the trial on remand, two 
plaintiffs withdrew from the suit. The 
trial Court directed the remaining two 
plaintiffs-respondents Sohan Lal and 
Nathi to deposit Rs. 6,300/- and Rs. 5,670/- 
respectively on or before ist April. 1969 
less 1/5th of the pre-emption amount al- 
ready deposited by them. ‘The trial Court 
gave the respondent Sohan Lal a decree 
for possession by pre-emption in respect 
of Killas Nos. 14/1. 17 and 18/1 of Rect- 
angle 37. The plaintiffs-respondents ag- 
grieved by the order filed an appeal al- 
leging that the respondent Sohan Lal was 
& tenant of Killa No, 24 under the ven- 
dors and the decree should have been 
passed in. their favour for the whole of 
the land and that decree should have 
been passed in favour of Sohan Lal in 
respect of Killa No. 24 of Rectangle 37. 
The other ground in the appeal was that 
the decree should have been passed in 
favour of the plaintiffs-respondents for 
whole of the land. 

5. The Additional District Judge 
on 29th July, 1969 passed a decree for 
possession by pre-emption in favour of 
respondent Sohan Lal on payment of 
Rs. 9,100/- and he was directed to deposit 
this amount in Court on or before 20th 
August, 1969. The Additional District 
Judge passed a decree for possession by 
pre-emption in fayour of respondent Sohan 
Lal of Killa No, 24 of Rectangle 37. The 
decree in favour of respondent Nathi was 
maintained -without change. 

6. Thereafter, the appellants pre- 
ferred an appeal in the High Court alleg- 
ing that the decision that plaintiff-respon~- 
dent Sohan Lal was also a tenant of Killa 
No, 24 was incorrect and should be set 
aside and the decree of the trial Court 
should be restored. ‘The appellants also 
prayed that the decrees in favour of the 
two plaintiffs-respondents Sohan Lal and 
Nathi were liable to be set aside. 

7- The appellants contended be- 
fore the: High Court that respondents 
Sohan Lal and Nathi did not deposit the 
decretal amount by ist April. 1969 as 
directed by the trial Court and. therefore, 
the suit was lable to be dismissed under 
the provisions contained in Order 20, 
Rule 14 of the Code of Civil Procedure. 

8. The other contention of the ap- 
pellants before the High Court was that 
the plaintiff-respondent Sohan Lal should 
not have been granted pre-emption rights 
in respect of Killa No. 24. 
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9. The Hish Court on 2nd May. 
1973 accepted the appeal of the ap- 
pellants against the plaintiff Nathi and 
dismissed the appeal against the plaintiff- 
respondent Sohan Lal. The Hish Court 
said that since the lower appellate Court 
granted Sohan Lal decree for one more 
Killa and directed that the amount would 
be Rs. 9,100/-, the respondent was to 
comply with the appellate decree and not 
the decree of the trial Court. 


10. The appellants contended that 
neither Sohan Lal nor Nathi deposited the 
amount in accordance with the decree of 
the trial Court on or before ist April. 1969 
and the suit should have been dismissed 
on that ground alone and the appeal 
should have been allowed, The appellants 
contended that the lower appellate Court 
had no power and jurisdiction to give 
further time to Sohan Lal to deposit the 
pre-emption amount by an extended date. 

11. This Court in Naguba Appa v. 
Namdev reported in AIR 1954 SC 50 held 
that the directions given by the trial 
Court are mandatory under the provisions 
contained in Order 20, Rule 14 of the 
Code of Civil Procedure, This Court in 
Naguba Appa’s case (supra) said that 
“mere filing of an appeal does not suspend 
the decree of the trial Court and unless 
that decree is altered in any manner by 
the Court of appeal the pre-emptor is 
bound to comply with that direction,” 

12, In Dattaraya v. Shaikh Mah- 
beob Shaikh Ali, (1969) 2 SCR 514 = 
(AIR 1970 SC 750) this Court said that a 
decree in terms of Order 20, Rule 14, im- 
poses obligations on both sides and they 
are so conditioned that performance by 
one is conditional on performance by the 
other. To illustrate, if the defendants by 
obtaining the stay order from the High 
Court relieve themselves of the obliga- 
tion to deliver pessession of the proper- 
ties the plaintiff-decree-holder must also 
be deemed thereby to be relieved of the 
necessity of depositing the monev so long 
as the stay order continues. 


13. In the present case, the lower 
appellate Court did not grant any stay to 
the plaintiffs-respondents. In view of 
the fact that the plaintiffs-respondents did 
not deposit the amount as directed by the 
trial Court on or before ist April, 1969. 
it became mandatory on the lower appel- 
late Court by reason of the ruling of this 
Court in Naguba Appa’s case AIR 1954 SC 
50 (supra) to dismiss the suit. The ob- 
servations of this Court in Naguba Appa’s 
case (supra) that the pre-emntor is bound 
to comply with the directions of the trial 
Judge unless that decree is altered in any 
manner by a Court of Appeal do not mean 
that where the deposit is not made in 
accordance with the directions of the trial 
Court, the appellate Court can extend the 


Lal (Rav €. J) {[Prs. 9-16] . S.C. 1959 


time for payment. Thereafter, the lower 
appellate Court was in error in extending 
the time for payment till 20th August. 
1969. 


14. In Naguba Appa’s case AIR 
1954 SC 50 the pre-emption money was 
not deposited within the time fixed in the 
decree. The pre-emptor made an appli- 
cation to the Court for making the deposit 
without disclosing that the time fixed by 
the decree had elapsed. The application 
was allowed. The defendant. when ap- 
prised of the situation, made an applica- 
tion to the Court to the effect that the 
plaintiffs suit stood dismissed on account 
of his failure in making the deposit in 
time, The trial Judge held that that the 
pre-emption money not having been paid 
within the time fixed in the decree the 
suit stood dismissed. On appeal the de- 
cision was set aside. On second appeal 
it was restored and it was held that the 
suit stood dismissed under Order 20, 
Rule 14, Civil Procedure Code. An ap- 
peal was preferred against the tudgment 
of the High Court. This Court held that 
the High Court was right in holding that 
the pre-emptor’s suit stood dismissed by 
reason of hig default in not depositing 
the pre-emption price within the time 
fixed in the trial Court’s decree. 

15. The contention of the appel- 
lants that the lower appellate Court was 
wrong in extending the time for payment 
is correct because the failure of the plain- 
tiffs-respondents to deposit the amount in 
terms of the trial Court’s decree would 
result in pre-emptors’ suit standing dis- 
missed by reason of their default in not 
depositing the pre-emption price. The. 
contention of the appellants that the High 
Court was wrong in not setting aside the 
order of extension of time passed by the 
lower appellate Court is correct. It is 
only if the plaintiffis-respondents had paid 
the decretal amount within the time 
granted by the trial Court or if the plain- 
tifts-respondents had obtained another 
order from the lower appellate Court 
granting any order of stay that the lower 
appellate Court might have considered the 
passing of appropriate order in favour ofi 
pre-emptors. The High Court should 
have allowed the appellants’ appeal and 
not made any distinction in dismissing 
plaintiff-respondent Nathi’s suit and al- 
lowing plaintiff-respondent Sohan Lal 
any extension of time to make the pay- 
ment. Further, it appears that the plain- 
tiff-respondent Sohan Lal did not pay the 
amount, 

16. For these reasons the appeal is 
accepted. Suit of the plaintiffs-respon- 
dents is dismissed, The. appellants are 


entitled to costs, 
Appeal allowed. 
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AIR 1975 SUPREME COURT 1960 
(From: Delhi)* i 

Y. V. CHANDRACHUD, P. N. 
BHAGWATI AND R. S. SARKARIA, JJ. 

Duli Chand, Appellant v. Delhi Ad- 
ministration, Respondent. 

Criminal Appeal No. 94 of 1971. D/- 
6-8-1975. 

(A) Constitution of India, Art. 136 — 
Jurisdiction — Nature of — Supreme 
Court does not function as Regular Court 
of Appeal in every criminal case — No 
Practice to re-appreciate evidence to de- 
termine correctness of finding — Evidence 
re-appreciated only in exceptional cases 
where there is grave and serious mis- 
carriage of justice. 

The Supreme Court is not a regular 
Court of Appeal to which every judg- 
ment of the High Court in criminal case 
may be brought up for scrutinising its 
correctness. It is not the practice of the 
Supreme Court to re-appreciate the evi- 
dence for the purpose of examining whe- 
ther this finding of fact recorded by the 
High Court and the subordinate Courts is 
correct or not. It is only in rare and ex- 
ceptional cases where there is some mani- 
fest illegality or grave and serious mis- 
carriage of justice that the Court, under 
Article 136 of the Constitution, would in- 
terfere with the finding of fact. Where 
not only is the appreciation of evidence 
by the three Courts viz. the Magistrate. 
the appellate Court and the High Court 
Was eminently correct but there were 
certain tell-tale circumstances which 
clearly supported the findings of fact. the 
Court refused to interfere, (Para 5) 


(B) Criminal P. C. (1974), Section 401 
— Revisional jurisdiction — Nature of — 
Re-appreciation of evidence not permis- 
sible — Death due to rash and negligent 
driving — Concurrent finding of fact — 
High Court though justified in not re-ap- 
preciating evidence, doing so — Supreme 
Court refused to interfere — (Penal Code 
(1860), S. 304-A). 


The jurisdiction of the Hish Court in 
a criminal revision application is severely 
restricted and it cannot embark upon a 
re-appreciation of evidence. (Para 4) 

The question whether the accused 
was guilty of negligence in driving the 
bus and death of the deceased was caused 
due to negligent driving is a auestion of 
fact which depends for its determination 
On appreciation of the evidence. Where 
the Magistrate, and the Additional Sessions 
Judge arrived. on assessment of the evi- 
dence, at a concurrent finding of fact thai 


*(Criminal Revn. No. 222 of 1968. D/- 
16-11-1970—Delhi). 
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the death of the deceased was caused by 
negligent driving of bus by the accused 
and the High Court even though justified 
in refusing to re-appreciate the evidence, 
reviewed the same in order to satisfy it- 
self that there was evidence in support 
of the finding and that the finding was 
not perverse, came to the conclusion that 
the evidence established the death of the 
deceased was caused by negligent driving 
of bus by the accused. the Supreme Court 
on an appeal under Article 136 refused to 
interfere. (Para 5) 


(C) Penal Code (1860), Section 304-A 
— Rash or negligent driving — Death re- 
sultant — Accused driving a bus on cross 
road knocking down deceased on cycle — 
Accused failed to look on right while ap- 
proaching cross road — Bus though driven 
at moderate speed of 20 miles, accused, 
held, was negligent, (Para 6) 

M/s. V. S. Sawhney. U. K. Jha and 
U. P. Singh Advocates. for Appellant: Mr. 
S. N. Prasad and Mr. M. N. Shroff, Advo- 
cates, for Respondent, 


b Judgment of the Court was delivered 
v 

BHAGWATI, J.:— This appeal by 
special leave is directed against an order 
made by the High Court of Delhi reject- 
ing a Revision Application preferred 
against an appellate order passed by the 
Additional Sessions Judge Delhi confirm- 
ing the conviction and sentence recorded 
against the appellant under Section 304-A 
of the Indian Penal Code. 

2. One Dass Singh (hereinafter re- 
ferred to as ‘the deceased’). according to 
the prosecution case as unfolded in the 
evidence of three witnesses, viz., Mukh- 
tiar Singh, P. W. 2. Om Parkash. P. W. 3 
and Jagir Singh, P. W. 5, who were eve- 
witnesses to the incident. was going on a 
cycle along the Rohtak Road from west 
to east at about 10 a.m. on 16th June 
1866. When the deceased came near 
Liberty Cinema which is situate on the 
southern side of the Rohtak Road. he 
turned to the right in order to enter 
Road No. 6 after giving signal with his 
hand. It may be mentioned that here at 
this point Road No. 6 coming from the 
south meets Rohtak Road so that the 
Liberty Cinema on its north abuts on the 
Rohtak Road and on its east abuts on 
Road No. 6. The deceased had almost 
crossed Rohtak Road after turning to his 
right when suddenly D. T. U. bus bearing 
number DLP 46 driven by the appellant 
came at a fast and excessive speed from 
the opposite direction and struck against 
the cycle of the deceased and ran over 
him causing multiple injuries resulting in 
his death. This incident was witnessed by 
Mukhtiar Singh P. W. 2 who was follow- 
ing on a ecvcle just behind the deceased. 
There were also two other eye-witnesses 


o 
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to this incident, viz, Om Parkash P. W. 3 

who was standing on the footh-path in 

front of Liberty Cinema. at the time of 

the incident and Jagir Singh P. W. 5 who 

Shee also standing near the site of the inci- 
ent, 


3. The appellant was prosecuted 
for an offence under Section 304-A of the 
Indian Penal Code for causing the death 
of the deceased by rash or negligent driv- 
ing, in the Court of the first class Magis- 
trate. Delhi. Mukhtiar Singh P. W. 2. 
a Parkash P. W. 3 and Jagir Singh 

W. 5 were examined as witnesses on 
E of the prosecution and they de- 
posed to the incident as narrated above. 
The prosecution also examined Sub-Ins- 
pector Bishanpal P. W. 10 who investigat- 
ed the case and this witness produced the 
site-plan, Exhibit P. W. 10/8 prepared by 
him. The appellant in his defence exa- 
mined three witnesses who were alleged 
to be passengers travelling in the bus at 
the time of the incident and’ these three 
witnesses stated that the cyclist who was 
coming from the opposite direction sud- 
denly turned towards the right and struck 
against the bus and consequently he was 
dragged with the bus for some distance 
and the appellant brought the bus to a 
halt on the passengers raising an alarm. 
The appellant was examined under Sec- 
tion 342 of the Code of Criminal Proce- 
dure and what is stated in his examina- 
tion is rather important. He stated in 
answer to question put to him bv the 
learned Magistrate: “when I heard an 
alarm to the effect ‘stop’ ston’. I stopped 
the bus. I did not see any cyclist being 
knocked down by the bus.” Then in an- 
swer to another question, he added "I did 
not see the deceased being dragged. When 
I heard the alarm I stopped the bus im- 
mediately.” The Learned Magistrate on 
this evidence held that the appellant was 
negligent in driving the bus and that the 
death of the deceased was caused on ac- 
count of such negligent driving and the 
appellant was, therefore, guilty of the 
offence under Section 304-A. The appel- 
lant was accordingly convicted and sen- 
tenced to suffer imprisonment for 18 
months and to pay a fine of Rs. 1,000/- or 
in default of payment of fine. to suffer 
further imprisonment for three months. 


4. The appellant preferred an ap- 
peal against the order of conviction and 
sentence to the Sessions Court, Delhi. The 
learned Additional Sessions Judge who 
heard the appeal, on re-assessment of the 
evidence. came to the same conclusion as 
the learned Magistrate and confirmed the 
conviction of the appellant under Sec- 
tion 304-A but taking into account the 
fact that the appellant might have lapsed 
into absentmindedness at the eritical 
moment, the learned Additional Sessions 
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Judge reduced the sentence to six months’ 
imprisonment, The appellant. dissatisfied 
with the order, preferred a Revision Ap- 
plication in the High Court. Now the 
jurisdiction of the High Court in a Cri- 
minal Revision Application is severely 
restricted and it cannot embark upon a 
re-appreciation of the evidence, but even 
so, the learned Single Judge of the High 
Court who heard the revision application, 
examined the evidence afresh at the in- 
stance of the appellant. This was. how- 
ever, of no avail, as the learned single 
Judge found that the conclusion reached 
by the lower Courts that the appellant 
was guilty of gross negligence. was correct 
and there was no reason to interfere with 
the conviction of the appellant. The 
learned single Judge accordingly confirm- 
ed the conviction and sentence recorded 
against the appellant and dismissed the 
revision application. Hence the present 
appeal by special leave obtained from this 
Court 

5. Now it is obvious that the aues- 
tion whether the appellant was guilty 
of negligence in driving the bus and the 
death of the deceased was caused on ac- 
count of his negligent driving is a ques- 
tion of fact which depends for its deter- 
mination on an appreciation of the evi- 
dence, Both the learned Magistrate try- 
ing the case: at the original stage and the! 
learned Additional Sessions Judge hear- 
ing the appeal arrived, on an assessment 
of the evidence, at a concurrent finding of 
fact that the death of the deceased was 
caused by negligent driving of the bus by 
the appellant, The High Court in revi- 
sion Was exercising supervisory jurisdic- 
tion of a restricted nature and, therefore, 
it would have been justified in refusing to 
re-appreciate the evidence for the pur- 
poses of determining whether the con- 
current finding of fact reached by the 
learned Magistrate and the learned addi- 
tional Sessions Judge was correct. But 
even so. the High Court reviewed the evi- 
dence presumably for the purpose of 
satisfying itself that there was evidence 
in support of the finding of fact reached 
by the two subordinate Courts and that 
the finding of fact was not unreasonable 
or perverse. The High Court came to the 
conclusion that the evidence clearly 
established that the death of the deceased 
was caused on account of the negligent 
driving of the bus bv the appellant. When 
three Courts have, on an appreciation of 
the evidence, arrived at a concurrent 
finding of fact in regard to the guilt of the 
appellant, it is difficult to see how this 
Court can, in the exercise of its extra- 
ordinary jurisdiction under Article 136 
of the Constitution, interfere with such 
finding of fact. We have had occasion to 
say before and we may emphasise it once 
again, that this Court ig not a regular 
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Court of Appeal to which’ every judgment 
of the High Court in criminal case may 
be brought up for scrutinising its. correct- 
ness, “It ig not the practice of this Court 
to re-appreciate the evidence for the pur- 
pose of examining whether the finding of 
fact concurrently arrived at by the High 
Court and the subordinate Courts is cor- 
rect or not. It is only in rare and ex- 
ceptional cases where there is some mani- 
fest illegality or grave and serious mis- 
carriage of justice that this Court would 
interfere with such finding of fact. Here, 
not only is the appreciation of the oral 
evidence by the learned Magistrate. the 
learned Additional Sessions Judge and 
the High Court eminently correct, but 
there are certain tell-tale circumstances 
which clearly support the finding of fact 
reached by them. 

o 6 We will assume for the purpose 
of argument that the appellant was driv- 
ing the bus at a speed not exceeding 20 
miles per hour. That appears to be so, 
because the site-plan Ex. P. W. 10/8 
shows that when the bus came to a kalt, 
the rear portion of the bus was at a dis- 
stance of about 42 feet from the point of 
impact with the deceased and taking the 
length of the bus at about 18 feet, it 
would appear that the bus came to a stop 
after travelling 60 feet from the point of 
impact, That accords fairly with a speed 
of about 20 miles per hour. Now a speed 
of 20 miles per hour on a road like Roh- 
tak Road which is 42’ wide, cannot be 
said to be fast or excessive. But there 
can be no doubt that the appellant was 
grossly negligent in-that he did not look 
at his right even though he was approach- 
ing a cross-road and failed to notice the 
deceased who was coming from his right 
and crossing the road. The statement of 


the appellant under Section 342 clearly. 


shows that he did not see the deceased 
crossing the road and it was only when 
he heard an alarm to the effect: “stop. 
stop” that he stopped the bus. That is 
also substantially the evidence- of the 
three defence witnesses, It is indeed 
difficult. to imagine how the appellant 
could have possibly failed to notice the 
deceased coming from his right. It was 
main road 42 feet wide and if the aprel- 
lant was reasonably alert and careful, he 
would have seen the deceased coming 
from his right and trying to cross the 
road and in that event, he could have im- 
mediately applied the brake and brought 
the bus to a grinding halt. But it was 
the case of the defence that the appellant 
did not notice the deceased at all and it 
was only when the bus struck against the 
cycle of the deceased and knocked him 
down and an alarm was raised. that the 
appellant applied the brake arid brought 
the bus to a stop. This was culpable 
negligence on the part of the’ appellant. 


Balaka Singh v. State of Punjab 


ATR. 


We are, therefore, satisfied beyond doubt 
that the death of the deceased was caused 
on account of negligent driving of the bus 
by the appellant and the learned Magis- 
trate, the learned Additional ‘Sessions 
Judge and the High Court were right in 
reaching that conclusion. 


7. The appeal, therefore, fails and 
is dismissed, The appellant will surren- 
der to his bail. 

; Appeal dismissed. 





AIR 1975 SUPREME COURT 1962 
(From: Punjab & Harvana)* 
N L. UNTWALIA AND . 
S5. MURTAZA FAZL ALI JJ. 
Balaka Singh and others. Appellants 
v. The State of Puniab. Respondent, 
Criminal Appeal No. 133 of 1970, D/- 
16-4-1975. 
(A) Criminal P. C. (1898), Section 367 
— Appreciation of * evidence — Court 
must make attempt to separate grain 
from chaff — Exception to this principle 
— Murder case — Acquittal of four out 
of nine accused — Case of convicted ac- 
cused net severable from that of acquit- 
ted accused — Entire prosecution must be 
discarded, Criminal Appeal No, 318 of 
1967, D/. 21-1-1970 (Puni & ee Revers- 
ed. {(i) Evidence Act (1872), S. 3; (ii) 
Penal Code (1860), Section seb. 
It is true that the Court must make 
an attempt to separate grain from the 
aff, the truth from the falsehood. vet 
this can only be possible when the truth 
is separable from the falsehood. “Where 
the grain cannot be separated from the 
chaff because the grain and the chaff are 
so inextricably mixed up that in the pro- 
cess of separation the Court will have to 
reconstruct an absolutely new case for the 
proseeution by divorcing the essential de= 
tails presented by the prosecution com- 
pletely from the context and the back- 
ground against which they are made, then 
this principle will not apply. AIR 1954 
SC 15, Referred. {Para 8) 
In appeal by nine accused persons 
against their conviction and sentence for 
offence cf riot with murder. the High 
Court acquitted four accused persons be- 
cause of the omission of their names in 
the body of the inquest report. The de- 
lay in sending copy of F. I R. to Tlaqua 
Magistrate also remained unexplained. 
Prosecution party were inimical to ac« 
cused. F, I. R. was found to have ‘been 
written after the inquest report was pre- 
pared by the A. S..L The prosecution 


*(Criminal Appeal Wo. 318 of 1967, D/- 
21-1-1970 (Puni. & Har. )). 
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witnesses in. their parrot like version im- 
plicated even the four acquitted accused 
equally with the other five convicted ac- 
cused: making absolutely no distinction 
between. one and the other. On appeal 
by special leave by these five convicted 
accused persons: 

Held (1) that the prosecution case 
against the convicted accused and the ac- 
quitted accused was so inextricably mix~ 
ed up that it was not possible to sever 
one from the other, Having regard to 
the partisan and interested prosecution 
evidence it was not possible to reject the 
prosecution case with respect to the four 
acquitted, accused and accept it with res- 
pect fo the five convicted accused. If the 
case against the four accused failed, then 
the entire prosecution would have to be 
discarded, and it. would not be possible for 
Supreme Court to make out a new case 
to convict the appellants as had been done 
by the High Court. (Para 8) 

And, (2) that the prosecution case 
against the five appellants had also not 
been proved beyond reasonable doubt and 
the manner: in which the F. I. R. and the 
inquest report. had been made threw con- 
siderable doubt on the complicity of the 
five appellants in the crime Criminal 
Appeal No, 318 of 1967, D/- 21-1-1970 
(Puni & Har), Reversed. (Para 10) 

(B) Criminal P. C. (1898). Ss- 174. 154 


w Murder case — Inquest report — 


Names: of four out of nine accused miss- 
ing in body of the inquest report — Omis- 
sion net explained. — Prosecution party 
inimical tọ accused — Omission, held 
threw doubt on complicity of four ac- 
cused. — F, I. R. found to have been writ- 
ten,. after inquest report was prepared by 
A. S. I. — F. I. R. held lost its authenti- 
city. (Paras 5, 7) 
Cases. Referred: Chronological Paras 
AIR. 1954 SC 15 = 1954 Cri LJ 230 8 

Mr. R. L. Kohli Advocate. Amicus 
Curiae, for Appellants; Mr. M. S. Dhil- 
lon, Advocate, for Respondent. 
ý Judgment of the Court was delivered 

v 

S. M. FAZL ALI, J.:— This is an 
appeal by special leave preferred by the 
appellants Balaka Singh. Joginder Singh, 
Pritam Singh. Darbara Singh and Jarnail 
Singh. The appellant Balaka Singh has 
been convicted under Section 302, F. P- C. 
and sentenced to imprisonment for life. 
The other appellants have been convicted 
under Section 302 read with Section 149 
and sentenced to life imprisonment and 
a fine of Rs. 1,000/- each or in default 
further rigorous imprisonment for one 
year, All the appellants have also been 
convicted, under Section 143, I. P. C. and 
sentenced to rigorous imprisonment for 
four months. each and under Section 148 
to rigorous imprisonment for one vear 
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each. Balaka Singh has also been con- 
victed under Section 325, I. P. C. for hav- 
ing caused grievous hurt to Gurmej Kaur 
and Harnam Kaur and sentenced to two 
years rigorous imprisonment and fine of* 
Rs. 100. The other accused have also 
been convicted under Section 325 read 
with Section 149. I. P. C. and awarded 
the same sentence as Balaka Singh. Apart 
from these five appellants there were four 
other accused who were prosecuted be- 
fore the trial Court of the Additional Ses- 
sions Judge, Patiala, namely. Makhan 
Singh, Sucha Singh s/o Inder Singh. Teja 
Singh and Inder Singh but these accused 
persons were acquitted on appeal by the 
High Court of Punjab and Haryana. The 
High Court has, however, confirmed the 
conviction and sentences passed on the 
appellants and has dismissed the appeal 
and hence this appeal before us. 

2, Put briefly the prosecution case 
is as follows. About seven years before 
the occurrence one Guranm Singh alias 
Karnail Singh was murdered and Balaka 
Singh accused and his brother Asa Singh 
were tried for the murder of Gurnam 
Singh and convicted and sentenced under 
Section 302. I. P. C. to imprisonment for 
life by the Sessions Judge. Balaka Singh 
and Asa Singh, however, went up in ap- 
peal to the High Court and were acquit- 
ted. Banta Singh P. W. 3 who is infor- 
mant in the instant case was the chief 
prosecution witness in the murder case 
in which Gurnam Singh way killed. It 
is also the admitted case of the prosecu- 
tion that Balaka Singh and his people 
were on inimical terms with Banta Singh 
and the deceased Gurnam Singh. It was 
further alleged that Dharam Singh the 
deceased in the present case was the cou- 
sin of Banta Singh and- was used by him 
as a sort of his body-guard to protect him 
from his enemies, Shortly before the oc- 
currence the appellant Balaka Singh and 
his brother Asa Singh had filed an appli- 
eation under Section 107 of the Code of 
Criminal Procedure against Banta Singh, 
Dharam Singh, Budha Singh and. Kash- 
mir Singh and in those proceedings the 
licenced gun of the deceased Dharam 
Singh was also deposited and this gave 
tise to a fresh grouse on the part of the 
prosecution party against the accused. 
Banta Singh and Dharam Singh also had 
made a counter-application for taking se~ 
curity proceedings against the present 
appellants but no action thereupon ap- 
Pears to have been taken, The actual oc- 
currence took place on September 1. 1966, 
when Banta Singh P. W. 3 the informant 
and Dharam Singh the deceased had gone 
fo see their fields, They returned from 
their fields at about 6 P. M. and Dharam 
Singh had entered his house while Banta 
Singh took his leave and went to his own 
house. While Banta Singh was going to 
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his house he saw the nine accused persons 
including the five appellants variously 
_ armed with spears. gandasis and lathis 
proceeding towards the house of Dha- 
“ram Singh. The party of the accusec is 
said to have entered the house of Dharam 
Singh and Makhan Singh. Sucha Singh 
s/o Inder ingh, Inder Singh and Teja 
Singh — hereinafter referred to as ‘the 
four accused’ (since acauitted by the 
High Court) are said to have incited and 
exhorted their companions to finish off 
Dharam Singh and not to spare any mem- 
ber of his family, Dharam Singh was 
busy in tying the rope of his ox which 
was tethered in his court-yard. The ac- 
cused after entering the court-yard opened 
attack on the deceased Dharam Singh in 
which Balaka Singh took a main part 
and gave a spear blow on the chest of 
Dharam Singh as a result of which he 
fell down on the ground, Thereafter 
Banta Singh raised a hue and crv to he 
effect that Dharam Singh had been mur- 
dered, Not content with giving one spear 
blow to Dharam Singh even after he fell 
down, Joginder Singh is said to heve 
given a barchha blow on his right kree 
and Pritam Singh a gandasi blow in the 
right shoulder of Dharam Singh. Just at 
that moment Smt. Gurmei Kaur the wife 
of Dharam Singh, his mother. Waryam 
Singh his father and his brothers who 
were in the house tried to intervene and 
fell on the body of Dharam Singh, Eut 
they were also assaulted by Jogincer 
Singh, Balaka Singh and others, It is said 
that other inmates of the house were also 
assaulted. On hearing the cries of Barta 
Singh the informant, Harnam Singh and 
Kapur Singh reached the spot and thav 
saw Joginder Singh accused catching 
Dharam Singh by his long hair, wh-le 
Balaka Singh had caught him by the legs 
and were trying to drag the deceased te- 
wards the entrance gate of the house. 
Kapur Singh who was armed with a gun 
fired a shot in the air which dispersed tne 
accused party who ran away. In tae 
aforesaid occurrence apart from the de- 
ceased Dharam Singh Mst. Gurmei Kaur. 
Harnam Kaur, Waryam Singh, Sucha 
Singh and Budha Singh also received in- 
juries on their person. 

3. Banta Singh P. W. 3 went to 
the police station Julkan and lodged the 
F. I. R. the police station being 6/7 miles 
away from the place of occurrence. The 
report was lodged at about 10 P.M. Ar- 
cordingly a ease under Sections 302, 337 
and other sections of the Indian Penal 
Code was registered by the police. As- 
sistant Sub-Inspector Teja Singh reached 
the spot along with Banta Singh and some 
constables, After reaching there at about 
2 or 2-30 A. M. he prepared the inquest 
report and the injury statement of the 
injured persons. The dead body was sent 
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to the mortuary at Patiala for post-mor- 
tem examination. The A. S. L also took 
blood-stained earth from the spot and the 
blood-stained clothes of the deceased 
were also taken. After completion of the 
usual investigations the nine accused per- 
sons were challaned in the Court of the 
Judicial Magistrate, Patiala who commit- 
ted them for trial to the Court of Session 
which resulted in the ultimate conviction 
and sentence against the accused as men- 
tioned above. The accused pleaded in- 
nocence and averred that they had been 
falsely implicated due to previous enmity. 


4, In support of the prosecution 19 
witnesses were examined but the defence 
did not give any evidence at all. The 
learned Sessions Judge after considering 
the evidence came to the conclusion that 
the prosecution case against all the ac- 
cused, persons was fully proved and he 
accordingly convicted and sentenced the 
accused persons as mentioned in his judg- 
ment. The accused persons then filed an 
appeal in the High Court. which, while 
accepting the prosecution case against the 
five appellants in this Court, acquitted 
the four accused namely. Makhan Singh, 
Sucha Singh s/o Inder Singh. Teja Singh 
and Inder Singh, The High Court has 
given cogent and substantial reasons for 
acquittiig the aforesaid accused, but in 
that process they have given the finding 
which. in our opinion, is completely des- 
pea of the entire prosecution case it- 
self, 


5. We mav now refer to the rea- 
sons given by the High Court for acauit- 
ting the four accused mentioned above. 
The first and foremost reason viven by 
the High Court was that although the in- 
quest report was prepared by the A. S.I. 
at about 2-30 A. M. in the morning vet 
the names of the four accused did not find 
place in the body of the inquest report 
which was made on the basis of report 
made to the police by the informant 
Banta Singh, It is true that the names 
of all the nine accused were mentioned at 
the top of the inquest report but the 
High Court found-that this appears to 
have been an addition made by the As- 
sistant Sub-Inspector to help the prose- 
cution and to bring the inquest report in 
conformity with the F. I. R. Im this con- 
nection the High Court observed as fol- 
lows: ; 

“The first thing to be noted in this 
connection is that the names of these four 
appellants do not figure in the body of the 
inquest report although they are men- 
tioned in the heading thereof as well as 
in the first information report. The cir- 
cumstance leads clearly to the inference 
that throughout the preparation of the 
inquest report these appellants were not 
named as members of the party of the 
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culprits and that their names were added 
in the said heading as well as in the first 
information report later.” 


We have perused Ext. P. H. inquest re- 
port ourselves and find that in the brief 
facts of the case which were made to the 
Investigating Officer by Banta Singh only 
the names of Balaka Singh, Joginder 
Singh, Pritam Singh, Darbara Singh and 
Jarnail] Singh are mentioned, There is 
no reference at all to Makhan Singh, 

Sucha Singh s/o Inder Singh. Tela Singh 
and Inder Singh in the report nor is it 
mentioned that Teja Singh and Inder 
Singh incited or exhorted the other ac- 
cused persons to open the assualt on the 
deceased which appears to be the starting 
point of the occurrence, The prosecution 
has not been able to give anv reasonable 
explanation for this important omission 
in the inquest report. The A. S. L Teja 
Singh was auestioned on this point and he 
stated thus: 


“The brief statements of the facts of 
the case mentioned in the inquest report 
are based on the report lodged by Banta 
Singh, In ae brief statement, however, 
the names of Inder Singh. Sucha Singh. 
Teja Singh and Makhan Singh accused are 
not mentioned as culprits, specifically. It 
is correct that in the brief facts mention- 
ed in the body, there is no reference of 
the names of these four men,” 

Thus even the A. S. I. while admitting 
that the names of the four accused were 
not mentioned by Banta Singh has not 
chosen to give any explanation for this 
deliberate omission to that effect, Ac- 
cording to the prosecution the names of 
the four accused who have been acauit- 
ted by the High Court had already been 
mentioned in the F. I. R. which was lodg- 
ed 4/5 hours before the inquest report was 
prepared, Any Investigating Officer pos- 
sessing some intelligence would have at 
once questioned Banta Singh as to how 
it is that while he had named the four 
accused in the F. I. R. he had not refer- 
red to them in his brief statement in the 
inquest report. Im these circumstances, 
therefore, the High Court was fully iusti- 
fied in holding that the omission of the 
names of the four accused acauitted by 
the High Court in the inauest report was 
a very important circumstance which 
went in favour of the four accused. This 
omission has a twofold reaction. In the 
first place it throws doubt on the compli- 
city of the four accused acauitted bv the 
High Court and secondly it casts serious 
doubt on the veracity and authenticity of 
the F. R. itself. It is not understand- 
able aş = why the four accused who are 
alleged to have taken an active part in 
the assault on the deceased were not at 
all mentioned in the inquest report and 
in. the brief statement of the very per- 
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son who had lodged the F. I. R. four hours 
before. Counsel for the State tried te 
justify this omission on the ground that 
in the inquest report Ext. P. H. the names 
of all the nine accused appear to have 
been mentioned at the top of that docu- 
ment. There is, however, no column for 
mentioning the names of the accused and, 
therefore, there was no occasion for the 
Investigating Officer to have mentioned 
the names of the accused in that parti- 
cular place. 


6. Finally the Investigating Officer 
P. W. 23 Teja Singh admitted in his evi- 
dence that he had prepared the inquest 
report and that he had read out the same 
to Banta Singh and Harnam Singh P. Ws, 
but later tried to say that he did not re~ 
collect whether he had read out the in- 
quest report to Banta Singh and Harnam 
Singh befere getting their thumb impres- 
sions on the inquest report. This circum- 
stance speaks volumes against the prose- 
cution case. If, therefore, it is once 
established that the names of the four 
accused were deliberately added in the 
Inquest report at the instance of the pro- 
secution there is no guarantee regarding 
the truth about the participation in the 
assualt on the deceased, by the appellants, 


7. Another finding which demo- 
lishes the entire edifice and fabric of the 
prosecution ease is that the F. I. R. itself 
was not written at 10 P. M. as alleged by 
the informant Banta Singh but it was 
written out after the inquest report was 
prepared by the A. S. I. and after the 
names of the four accused acquitted by 
the High Court were inserted in the in- 
quest report, If this is true then the en- 
tire case of the prosecution becomes ex- 
tremely doubtful. The High Court has 
also derived support from another im- 
portant circumstance to come to the con- 
clusion that the F.I.R. was not written 
at 10 P. M. as alleged by the prosecution 
but after the preparation of the inquest 
report at about 2-30 A.M. The High 
Court points out that according to the 
prosecution the special report reached the 
Tlaqa Magistrate at 11 A. M. on Septem- 
ber 2. 1966 i.e, more than 12 hours after 
the F. I. R. was lodged at the police sta- 
tion. whereas it should have been de- 
livered to the Taga Magistrate during the 
night or at least in the early morning. 
Counsel appearing for the appellants sub- 
mitted that under the High Court Cireu- 
lars and the Police Rules it was incum- 
bent upon the Inspector who recorded the 
F. I. R. to send a copy of the F. I. R. to 
the Ilaqa Magistrate immediately without 
any loss of time and the delay in sending 
the F. I. R, has not been properly ex- 
plained by the prosecution as rightly held 
by the High Court. It is, therefore, clear 
that the F. I. R. itself was a belated docu- 
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ment and came into existence during the 
small hours of September 2, 1966. Indeed 
if this was so, then there was sufficient 
time for the prosecution party who are 
undoubtedly inimical to the accused to 
deliberate and prepare a false case not 
only against the four accused who have 
been acquitted, but against the other five 
appellants also. The High Court also 
found that the best person to explain the 
delay in sending the special report to the 
Ilaqa Magistrate was the Police Con- 
stable who had carried the F. I. R. to the 
Tlaqa Magistrate but the Constable has 
not been examined by the prosecution. 
Qn this point the- High Court observed 
as follows: 

“The delay with which the special 

report wag made available to the Ilaaa 
Magistrate is indicative of the fact that 
the first information report did not come 
into existence probably till about sunrise 
by when the dead body had already been 
despatched for the purpose of post-mortem 
examination to Patiala along with the 
inquest report, so that the Investigating 
Officer was no longer in.a position to make 
alterations in the body of that report and 
all that he could do was to add later on 
the names of the said four appellants to 
its heading.” 
This finding of the High Court is based 
on cogent materials and convincing rea- 
sons, but unfortunately the High Court 
has not considered the effect of this find- 
ing on the truth of the prosecution case 
with regard to the participation of the 
appellants. In our opinion, in view of the 
finding given bv the High Court it has 
been clearly established that the F. L R. 
was lodged not at 10 P. M. as alleged, by 
the prosecution but some time in the early 
morning of September 2, 1966. If this 
was so, then the F, I. R. lost its authenti- 
city. If the prosecution could go to the 
extent of implicating four innocent per- 
sons by inserting their names in the in- 
quest report and in the F. I. R. which 
was written subsequent to the inauest 
report they could very well have put in 
the names of the other five appellants 
also because they were equally inimical 
to the prosecution party. and there could 
he no difficulty in doing so because it is 
found by the High Court that all the pro- 
secution witnesses belonged to one party 
who are on inimical terms with the ac- 
cused, 

8. The suggestion of the appel- 
lants is that they were falsely implicated 
because the prosecution could not succeed 
in convicting Balaka Singh for the mur- 
der of Gurnam Singh in the previous mur- 
der case. It was to wreak fresh vengeance 
on the accused that thev had been falsely 
implicated in the present case. It is true 
that there are as many as eisht witnesses 
who are alleged to have seen the occur- 
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rence and they have given a parrot-like 
version of the entire case regarding the 
assault on the deceased by the various at- 
cused persons. All these witnesses have 
With one voice and with complete unani- 
mity implicated even the four accused 
persons, acquitted by the High Court. 
equally with the appellants making ab- 
solutely no distinction between one and 
the other. A perusal of the evidence of 
the prosecution witnesses would show 
that the prosecution case against the ap- 
pellants and the four accused is so in- 
extricably mixed up that it is not possible 
to sever one from the other, It is true 
that, as laid down by this Court in 
Zwinglee Ariel v. State of Madhva Pra- 
desh, AIR 1954 SC 15 = (1954 Cri LJ 230) 
and other cases which have followed that 
case, the Court must make an attempt to 
separate . grain from the chaff, the truth 
from the falsehood, vet this could onlv be 
possible when the truth is separable from 
the falsehood. Where the grain cannot 
be separated from the chaff because the 
grain and the chaff are so inextricably 
mixed up that in the process of separation 
the Court would have to reconstruct an 
absolutely new case for the prosecution 
by divorcing the essential details present- 
ed by the prosecution completely from 
the context and the Laas irae against 
which they are made. then this principle 
will not apply. We are satisfied that in 
the facts of the present case, having re- 
gard to the partisan and interested evi- 
dence of the prosecution witnesses who 
can implicate the appellants and the four 
accused equally with regard to the assault 
on the deceased it is not possible to re- 
ject the prosecution case with respect to 
the four accused and accept it with res- 
pect to the other five appellants, If all 
the witnesses could in one breath impli- 
cate the four accused who appear to be 
innocent, then one cannot vouchsafe for 
the fact that even the acts attributed to 
Balaka Singh, Joginder Singh, Pritam 
Singh, Darbara Singh and Jarnail Singh 
may have been conveniently made to suit 
the needs of the prosecution case having 
regard to the animus which the witnesses 
as also Banta Singh bore against the appel- 
lants, In these circumstances, therefore. 
we are satisfied that in view of the find- 
ing of the High Court that the F. I R 
was a belated document having come into 
existence much later than the time it is 
said to have been recorded and which 
adds the names of the four accused against 
whom the prosecution case is absolutely 
identical with the appellants, the case of 
the appellants cannot at all be distin~ 
guished from that of the four accused in 
any respect. If the case against the four 
accused fails, then the entire prosecution 
will have to be discarded and it will not 


be possible for this Court to make out a 
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new case to convict the appellants as has 
been done by the High Court. 


9. In order to test the veracity of 
the prosecution witnesses we find that 
one of the eye witnesses, namely. War- 
yam Singh has deposed that Gurmei 
Kaur, the wife of the deceased. who was 
drawing water from the hand pump when 
the accused came, ran towards Dharam 
Singh and fell upon his body in order to 
protect him from receiving further in- 
juries. At this the appellant Balaka Singh 
is alleged to have given her a barchha 
blow on her right hand and the appel- 
lant Joginder Singh gave a barchha blow 
on the left buttock of Gurmej Kaur. Ac- 
cording to the evidence of this witness the 
two appellants Balaka Singh and Jogin- 
der Singh appear to have assaulted Gur- 
mei Kaur with a sharp-cutting instru- 
ment, namely, barchha and_ spear. This 
version is completely falsified by _ the 
medical evidence of Dr. Mohinder Singh 
who examined Gurmej Kaur and, who 
stated in his evidence that all the injuries 
on Gurmei Kaur were caused by blunt 
weapon. Moreover out of the six injuries 
which Gurmei Kaur received on her body 
not a single one could be caused by a 
sharp-cutting instrument because there 
were no penetrating or incised wounds. 
The injuries were either contusions, abra- 
sions or lacerated wounds, While the 
witness Waryam Singh says that the ac- 
Se eee arr patie ot CUTE 
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Rare pafi ing to the medical evidence 
it was a lacerated wound deep on the 
upper and outer part of the left buttock. 
This, therefore, clearly demonstrates the 
extent to which the witnesses could have 
gone in order to implicate all the accused, 


10. In view of these circumstances 
and the evidence discussed above, we are 
clearly of the opinion that the prosecu~ 
tion case against the five appellants has 
also not been proved bevond reasonable 
doubt and the manner in which the F. I. R. 
and the inquest report have been made 
throws considerable doubt on the compli- 
city of the five appellants in the crime. 


1i. The result is that the appeal 
is allowed and the order of conviction 
and sentence passed on all the appellants 
is set aside. The appellants are acauitted 
of the charges framed against them and 
are directed to be released forthwith. 


Appeal allowed. 
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Civ. Appeals Nos. 1652-1654 of 1974: 
Orissa State Electricity Board and another 
(in CA, No. 1652/74) M/s. Titagarh Paper 
Mills Ltd. (In CA. No. 1658/74): Orissa Tex- 
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lants v. M/s. Indian Aluminium Co. Ltd. (Ia 
CA, No. 1952/74); Orissa State Electricity 
Board and another (In C. As. 1658-1654/74), © 
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Civil Appeals Nos. 1457 and 1642 of 
1971 and Civil Appeals Nos. 1652-1654 of 
1974, D/- 28-7-1975 


(A) Electricity (Supply) Act (1948), Sec- 
tions 49, 59 and 79 (j) — Board fixing spe- 
cial tariffs under agreements with consumers 
— Charges cannot be enhanced by Board 
unilaterally in breach of stipulations — AIR 
1972 Ker 206, Reversed — Board cannot con- 
fer upon itself power to revise rates în such 
cases by making rules under Section 79 (j). 
— Observations to the contrary in AIR 1975 
Orissa 100 Reversed. (Interpretation of Status 
tes — Marginal note). 


Neither of the two sections viz. Sec- 
tions 49 and 59, confer any authority on the 
Board to override a contractual stipulation as 
to rates and unilaterally enhance the rates in 
derogation of such contractual stipulation 
even if it finds that the rates stipulated in 
the contract are not sufficient to meet the 
cost of production and supply of electricity 
and it is incurring operational loss. AIR 1972 
Ker 206 Reversed. (Para 28) 


Section 49 (8) confers power on the 
Board to fix special tariff for a consumer if 
the geographical position of the area, the 
nature of the supply, the purpose for which 
supply is required and other relevant factors 
so warrant, Now, fixation of special tariffs 
can be a unilateral act on the part of the 
Board, but more often than not, it would 
be the result of negotiations between the 
Board and the consumer and hence a matter 
of agreement between them. It would, there- 
fore, seem clear that the Board can, in ex- 
ercise of the power conferred under sub-sec« 
tion (8) of Section 49, enter into an agree- 
ment with a consumer stipulating for a spe- 
cial tariff for supply of electricity for a spe- 
cific period of time. Such a stipulation would 
amount to fixing of special tariff and it 
would clearly be in exercise of the power to 
fix special tariff granted under sub-section (3) 
of Section 49. Now, when the power to fix 
special tariff for a consumer is given to the 
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Board, the possibility cannot be ruled out 
that the Board may im exercising this power 
show undue preference to one consumer ag 
against the other. Sub-section (4) of Sec. 49, 
therefore, provides a safeguard by enacting 
at in fixing tariff and terms and -conditions 
for the supply of electricity, the Board shall 
not show any undue preference to any per- 
son. This safeguard is obviously necessary 
only in cases where special tariff is fixed by 
the Board under sub-section (8) of Section 49. 
When uniform tariffs are fixed by the Board 
under sub-sections (1) and (8) of Section 49, 
there could be no question of the Board 
showing undue preference to any one con- 
sumer against another because every consu- 
mer falling within the category would have 
to pay the same tariff for the same benefit 
received by him. It is, therefore, obvious 
that sub-section (4) of Section 49 controls the 
action of the Board in fixing tariff under sub- 
section (8) of Section 49 and it has no ap- 
plication where uniform tariffs are fixed 
under sub-sections (1) and (2) of Section 49. 
(Para 9 


Since the stipulations: contained in the 
agreements were made in exercise of the 
statutory power to fix special tariffs confer- 
réd under sub-section (8) of Section 49 there 
could be no question of such stipulations be- 
ing void as fettering or hindering the exer- 
cise of the statutory power under that provi- 
sion. These stipulations did not divest the 
Board of this statutory power or fetter or 
hinder its exercise; in fact, they represented 
the exercise of this statutory power. Once the 
agreements were made containing these sti- 
pulations, it was not competent to the Board 
to override these stipulations which were 
binding-.as having been validly made in ex- 
ercise of statutory power. The Board could 
not enhance the charges in breach of these 
stipulations, To hold that the Board could 
unilaterally revise the charges: notwithstand- 
ing these stipulations, wo mean that the 
stipulations had no binding effect, or in other 
words, the Board had no power to enter into 
such stipulations. That would negate the 
existence of statutory power in the Board 
under sub-section 6) of Section 49 to fix the 
charges for a specific period of time, which 
would be contrary to the plain meaning and 
intendment of the section. The Board was 
also not competent to enhance the charges 
under the guise of fixing uniform tariffs 
under sub-section (1) of Section 49, because 


sub-section (1) is, on its pito language, sub- 
ject to sub-section (8) of Section 49 and once 


special tariffs were fixed under sub-section 
(8) of Section 49, there could be no question 
of fixing uniform tariffs under sub-section (1) 
of Section 49. The power to fix uniform 
tariffs under sub-section (1) of Section 49 
could not be exercised in derogation of the 
stipulations fixing special tariffs made under 
sabdectiont (8) of Section 49. (Para 17) 

Jt is true that the marginal note carmot 


afford any legitimate aid to a construction’ 


of a section, but it can certainly be relied 
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upon as indicating the drift of the section, 
or to show what the section was dealing 
with, It is apparat from ‘the marginal note 
that Section 59 is intended to do no more 
than lay down general principles for the 
finance of the Board. It merely enunciates 
certain guidelines which the Board must fol- 
low in managing its finance. The Board is 
directed, as as practicable, not to carry 
on its operations at a loss and to adjust its 
charges accordingly from time to time. The 
Legislature has deliberately and advisedly 
used the words “as far as practicable” as the 
Legislature was well aware that since the 
Board is a statutory authority charged with 
the general duty of promoting the co-ordinat- 
ed development of generation, supply and 
distribution of electricity within the State, 
with particular reference to such develop- 
ment in areas not for the time being served 
or adequately served by any licensee, it 
might run into loss‘ in carrying on its opera- 
tions and it might not always be possible 
for it to avoid carrying on its operations at 
a loss. Sometimes the Board might have to 

ve special tariffs to consumers in undeve- 
oped or ‘sparsely developed areas and some- 
times special tariffs might have to be given 
to industrial consumers with a view to ac- 
celerating the rate of industrial por and 
ceyelooment in the State, even though such 

ecial tariffs might not be sufficient to meet 

e cost of generation, supply and distribution 
of electricity. Thus it cannot be held that 
Section 59 confers any poru on the Board 
to enhance the charges for supply of electri- 
city in disregard of a contractual stipulation 
entered into by it under sub-section (8) of 
Section 49, (Para 18) 


It was not correct to say that by makin 
regulations under Section 79 (j) the Boar 
could confer upon itself power to unilaterally 
revise the rates: for supply of electricity. 
Section 79 (j) empowers the Board to make 
regulations not inconsistent with the Act to 
provide for “principles governing: the supply 
of electricity by the Board to persons othe 
than the licensee under Section 49.” This 
ponet to make regulations must obviously 

e exercised consistently with the provisions 
of the Act and the regulations made in ex- 
ercise of this power cannot go beyond the 
Act, Jf the. power to enhance the rates uni- 
laterally in derogation of the contractual sti- 
pulation does not reside in any provision of 
the Act, it cannot be created by regulations 
made under the Supply Act. Either this 
power can be found in some provision of 
the Act or it is not there at all. Regulations 
in the nature of subordinate legislation can- 
not confer authority on the Board to interfere 
with the contractual rights and obligations, 
unless specified power to make such regula- 
tions is vested in the Board by some provi- 
sion in the Statute, expressly or by neces- 
sary implication. No such power is to be 
found in Section 79 (j) or in any other pro- 
vision of the Act. It does not, therefore, 
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make any difference whether regulations 
under Section 79 (j) were made or not at the 
date when a surcharge was levied. Even if 
they were made, they could not have con- 
ferred authority on the Board to unilaterally 
exonerate itself from the stipulation contained 
in the contracts and enhance the rates, not- 
withstanding such contractual stipulation. 
Observations to the contrary in AIR 1975 
Orissa 100, Reversed. (Para 28) 
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on Judgment of the Court was deliver- 
ed by: 


BHAGWATI, J.:— (Civil appeal No. 
1457 of 1971) The short but import- 
ant question which arises for determina- 
tion in this appeal is whether a State Electri- 
city Board has power to enhance the rates for 
supply of electricity notwithstanding an 
agreement binding it to supply electricity at 
certain rates where it finds that the contra- 
ctual rates are less than the cost of genera- 
tion, distribution and supply of electricity 
and in the result there is loss to the State 
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Electricity Board in its operations? In order 
to appreciate how the question arises. it is 
necessary to state a few facts giving rise of 
the appeal. 


2. - The petitioner is a limited liability 
company which carries on business of manu- 
facturing aluminium. The manutacture of 
aluminium involves three processes, viz., 
mining of bauxite ore, dressing it and con- 
verting it into alumina and reduction of alu- 
mina into aluminium, The petitioner carried 
on bauxite mining at the quarries in Bihar 
and also set up its factory in Bihar for dres- 
sing Bauxite ore and converting it into alu- 
mina. So far as the process of reducing alu- 
mina into aluminium is concerned, it involves 
the application of the method of electrolysis 
in which electrical energy is a primary raw 
material and, therefore, the petitioner was 
anxious to set up a factory for this purpose 
at a place where electric power would be 
cheap. The Government of the then native 
State of Travancore offered to supply electric 
power to the petitioner at reasonable rates 
or a long period cf time if the petitioner es- 
tablished its factory for reducing alumina 
into aluminium within its territory. An 
agreement dated 80-7-1941 was accordingly 
entered into between the petitioner and the 
Government of the State of Travancore for 
supply of electrical energy at certain rates 
for a period of 84 years from 1-7-1941 with 
an option of renewal in favour of the peti- 
tioner i a further period of 20 years, In 
view o agreement, the petitioner es- 
tablished a factory at Alu Hei neat Alwaye 
for reducing alumina and converting it into 
aluminium, though alumina for this purpose 
had to be brought all the way from Bihar 
and the aluminium produced at the factory 
had to be transported outside the State of 
Travancore for the purpose of sale. 


3. On the integration of the States 
of Travancore and Cochin, a new State of 
Travancore-Cochin was formed in 1948 and 
the agreement dated 30-7-1941 (hereinafter 
referred to as the principal Agreement) was 
accepted by the new State as binding upon 
it. The terms and conditions of supply of 
electrical energy laid down in the Principal 
Agreement were, however, varied and 
modified by a supplemental agree- 
ment (hereinafter referred to as the first 
Supplemental Agreement) dated 16-8-1955 
entered into between the petitioner and the 
State of Travancore Cochin. On 1-11-1956 
a new State of Kerala was formed compris- 
ing inter alia the territories of the existing 
State of Travancore Cochin, barring a small 
portion transferred to the State of Madras 
under the States Reorganization Act, 1956, 
and by reason of Section 87 of that Act, the 
Principal Agreement as modified by the 
First Supplemental Agreement was deemed 
to have been made in the exercise of exe- 
cutive power of the State of Kerala and all 
rights and obligations under it became the 
rights and obligations of the State of Kerala. 
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The Kerala Government thereafter by a noti- 
fication issued under Section 5, sub-section 
(1) of the Electricity Supply Act, 1948 (here- 
inafter referred to as the Supply Act), con- 
stituted the Kerala State Electricity Board 
(hereinafter referred to as the Board) with 
effect from 1-4-1957, Section 60 of the Sup- 
ply Act provides, inter alia, that all the con- 
tracts entered into by or with the State Gov- 
ernment for any of the purposes of the Act 
before the first constitution of the Board 
shall be deemed to have been entered into 
by or with the Board. The principal Agree- 
ment as modified by the first Supplemental 
Agreement was, therefore, deemed to have 
been entered into with the petitioner by the 
Board, The terms and conditions of Agree- 
ment were subsequently modified under an- 
other supplemental agreement (hereinafter 
referred to as the Second Supplemental Ag- 
reement) dated 4-4-1963 entered into between 
the petitioner and the Board. This modifica- 
tion did not affect either the rates or the 
duration of the Principal Agreement, 


4, It appears that the petitioner re- 
quired additional] electric power for expansion 
of the operations of its alumina reducing fac- 
tory and an agreement dated 30-3-1963 
(hereinafter referred to as the Second Agree- 
ment) was, therefore, entered into between 
the petitioner and the Board whereby the 
Board, agreed to supply to the petitioner from 
1-1-1965 a total of 12500 Kilowatts of 
electric power at the rates and on the terms 
and conditions set out in the agreement. The 
duration of this agreement was 25 years 
from 1-1-1965 with an option to the peti- 
tioner to renew it for a further period of 25 
years. Another agreement (hereinafter refer- 
red to as the Third Agreement) was entered 
into between the petitioner and the Board 
on 18-9-65 for supply of further 12500 K. W. 
of electric power at certain rates for a 
period of 25 years from 1-1-1966 with an 
option of renewal in favour of the petitioner 
for a further period of 25 years on the same 
terms and conditions, 


5. Whilst these agreements were in 
force, the Board framed the Kerala State 
Electricity Board (General Tariffs) Regulations 

in exercise of the powers conferred 
under Section 79 (j) read with Sections 49 
and 59 of the Supply Act. Regulation 4 
empowered the Board to prescribe different 
terms and conditions for different classes 
of consumers and Regulation 6 provided 
that the Board may fix different tarriffs for 
different classes of services under various 
heads. The Board was conferred power 
under Regulation 10 by Notification or other- 
wise to fix special terms and conditions for 
supply for special purposes and under Re- 
gulation 11, the Board could amend the 
terms and conditions of supply from time to 
time. These Regulations were amended by 
the Board by making the Kerala Electricity 
Board (General Tariffs) (Amendment) Re- 
gulations, 1969. By the amendment Regu- 
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lations 6 and 8 were substituted by a new 
Regulation 6 which empowered the Board 
to fix different tariffs for different classes 
of services under the broad heads, low ten- 
sion supply, high tension supply and extra 

igh tension supply. Now it appears that 
sinco September 1965, when the last revi- 
sion of tariffs was made by the Board, there 
was a steep rise in “prices of all commodities 
including plant and equipment, construction 
materials, etc., salary and wages of em- 
ployees” thereby increasing the operation and 
maintenance cost of the Board with the re- 
sult that the Board found itself in a position 
where it was working at a loss. Section 59 of 
the Supply Act enjoins the Board that “it 
shall not as far as possible carry on its opera- 
tions under this Act at a less and shall ad- 
just its rates accordingly from time to time”. 
The Board, therefore, in exercise of the power 
conferred under Section 49 of the Supply 
Act and the Regulations, “and other enabling 
rovisions in the Statute” issued an Order 
ated 28-11-1969 called “Kerala State Elec- 
tricity Board Extra High Tension Tariff Order 
1969” fixing the rates: or tariffs for supply 
of electric power to all extra high tension 
consumers—a category which included the 
petitioner. Clause 6) of this Order provided 
that the rates or tariffs fixed by it shall ap- 
ply “to all extra high tension consumers” not- 
withstanding anything to the contrary con- 
tained in any agreement “entered into with 
any extra high tension consumer either by 
the Government or by the Board or anything 
the tariff Regulations or Rules previously 
issued”. The result was that despite the Prin- 
cipal Agreement, the Second Agreement and 
the Third Agreement, which were in force, 
the Board claimed to be entitled to recover 
from the petitioner the rates or tariffs fixed 
by this Order, though they were manifestly 
higher than the rates or tariffs stipulated in 
these respective agreements. The petitioner 
thereupon filed a writ petition in the High 
Court of Kerala challenging the validity of 
this order but the challenge failed. The High 
Court sustained the order on the ground that 
it was within the competence of the Board 
under Sections 49 and 59 of the Supply Act. 
This view is assailed in the present appeal 
brought with certificate obtained from the 
High Court. 


6. Before we proceed to consider the 
uestion which arises for determination in 
this appeal, it will be convenient at this 
stage to refer to a few relevant provisions 
of the Supply Act for this is the Statute with 
which we are concerned in this appeal. The 
Supply Act, as its preamble and long title 
show, is enacted “to provide for the rationa- 
lisation of the production and supply of elec- 
tricity and generally for taking measures con- 
ducive to electrical development,” That is 
the object and purpose of the Statute and 
this object and purpose is sought to be 
achieved by the establishment of the Central 
Electricity Authority and State Electricity 
Boards charged with certain functions, 


ti 
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powers and duties. Section 5 (1) provides that 
the State Government shal] as soon as may 
be after the issue of the notification under 
Section 1 (4) bringing into force the vari- 
ous provisions of the Act, “constitute by 
notification in the Official Gazette, a State 
Electricity Board under such name as 
shall be specified in the notification”. 
Chapter IV sets out the powers and duties 
of the State Electricity Board. Section 18, 
which ig the first section in that Chapter. 
enumerates duties, which also represent 
the functions, of the State Electricity 
Board, It says. to quote the words of 
the section: “Subject to the provisions 
of this Act the Board shall be charged 
with the general duty of promoting the 
co-ordinated development of the genera- 
tion, supply and distribution of electricity 
within the State in the most efficient and 
economical manner, with particular re- 
ference to such development in areas not 
for the time being served or adequately 
served by any licensee, and without pre- 
judice to the generality of the foregoing 
provisions it shall be the duty of the 
Board— (f(a) to prepare and carry out 
schemes sanctioned under Chapter V: (b) 
to supply electricity to owners of con- 
trolled stations and to licensees whose 
stations are closed down under this Act; 
(c) to supply electricity as soon as practic- 
able to any other licensees or persons re- 
quiring such supply and whom the Board 
may be competent under this Act so to 
supply.” Then follow other sections in 
that Chapter which deal with the powers 
of the State Electricity Board. They are 
not material and we need not refer to 
them. Chapter V is headed “The Board’s 
Works and Trading Procedure”. It con- 
tains the fasciculus of sections dealing 
with making of a scheme for an area 
“with a view -to rationalising the produc- 
tion and supply of electricity” in that 
area, Then there are other sections, not 
relevant for our purpose. which speak of 
controlled stations and generating sta- 
tions, provide for supply of electricity by 
the State Electricity Board to a licensee 
and lay down the mode of fixation of 
grid tariff, Section 49 enacts a provision 
for sale of electricity by the State Elec- 
tricity Board to a person other than a 
licensee. It reads: 


“(1) Subject to the provisions of this 
Act and of regulations, if any. made in 
this behalf, the Board may supply electri- 
city to any person not being a licensee 
upon such terms and conditions as the 
Board thinks fit and mav for the purposes 
of such supply frame uniform tariffs. 


(2) In fixing the uniform tariffs, the 
Board shall have regard to all or anv of 
the following factors, namely— 

(a) the nature of the supply and the 
purposes for which it is required: 
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(b) the co-ordinated development of 
the supply and distribution of electricity 
within the State in the most efficient and 
economical manner, with particular refer- 
ence to such development in areas not for 
the time being served or adequately 
served by the licensee: 


(c) the simplification and standardi- 
sation of methods and rates of charges 
for such supplies: - 


(d) the extension and cheapening of 
supplies of electricity to sparsely develop- 
ed areas. 

(3) Nothing in the foregoing provi- 
sions of this section shall derogate from 
the power of the Board. if it considers it 
necessary or expedient to fix different 
tariffs for the supply of electricity to any 
person not being a licensee, having regard 
to the geographical position of anv area. 
the nature of the supply and purpose for 
which supply is required and any other 
relevant factors, 

(4) In fixing the tariff and terms and 

conditions for the supply of electricity, 
the Board shall not show undue prefer- 
ence to any person,” 
Chapter VI deals with "The Board’s Fin- 
ance, Accounts and Audit.” The first 
section in this Chapter. which is mate- 
rial, is Section 59 which is in the follow- 
ing terms: 

_ “The Board shall not, as far as pra- 
cticable and after taking credit for any 
subventions from the State Government 
under Section 63, carry on its operations 
under this Act at a loss, and shall adiust 
its charges accordingly from time to 
time.” 

Then comes Section 60 which provides 
inter alia that “all agreements entered 
into by, with ......... the State Govern- 
ment for any of the purposes of this Act 
before the first constitution of the Board 


shall be deemed to have been ......... en- 
tered into ........ vere DY. With .....0.0s the 
Board”, Lastly. Section 63 empowers the 


State Government, with the approval of 
the State Legislature, from time to time 
to “make subventions to the Board for the 
purposes of this Act on such terms and 
conditions as the State Government may 
determine,” 


7. Now, in the present case, as 
we have already seen. there are three 
main agreements entered into by the ap- 
pellant for purchase of electricity. True. 
the Principal Agreement, as modified by 
the First Supplemental Agreement. was 
not entered into with the Board, but, as 
pointed out above. by reason of Section 60 
of the Supply Act. it must be deemed to 
have been entered into. by the appellant 
with the Board and in view of the legal 
fiction, all the consequences and incidents 
must follow as if it were an agreement 
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made with the Board. The learned Soli- 
citor General, appearing on behalf of the 
Board, contested the applicability of Sec- 
tion 60 on the ground that the Principal 
Agreement as modified by the First Sup- 
plemental Agreement. was not an agree- 
ment entered into by the State Govern- 
ment “for any of tne purposes of this 
Act”, but we do not think this contention 
is sound. One of the primary purposes 
of the Supply Act is to provide inter alia 
for the supply of electricity: in fact. the 
Supply Act empowers the Board to supply 
electricity to any person other than a 
licensee, An agreement for supply of 
electricity to a consumer is, therefore, 
plainly and indubitably an agreement for 
one of the purposes of the Supply Act and 
Section 60 has clearly application to such 
an agreement, The Principal Agreement, 
as modified by the First Supplemental 
Agreement, must. therefore, for all the 
purposes of the Supply Act, be treated as 
an agreement entered into with the Board. 
So far as the second and the third agree- 
ments are concerned. there is no question 
of invoking Section 60, as they have been 
entered into by the appellant with the 
Board from the very beginning. The 
question is whether the Board is entitled 
to override the stipulation as to charges 
contained in these agreements and enhance 
the charges by unilateral action as it has 
purported to do. 


8. The Board relied principally on 
two provisions of the Supply Act, name- 
ly. Sections 49 and 59. in support of its 
claim to increase the charges unilaterally 
despite the stipulation as to charges con- 
tained in the three agreements. Taking 
firstly its stand on Section 49, the Board 
contended that under this section the 
Legislature has entrusted to it the power 
to fix charges — described in the section 
as tariffs — for supply of electricitv to 
any person other than a licensee. Now 
this power is exercisable not once and for 
all, but from time to time as action re- 
quires or circumstances justify. It was 
urged that the exercise of this power is 
conditioned by the statutory obligation of 
“promoting the co-ordinated development 
of the generation, supply and distribution 
of electricity within the State in the most 
efficient and economical manner” and in 
order to run its undertaking economical- 
ly, that is without loss, the Board is en- 
titled to refix the charges in exercise of 
this power — indeed. it is statutorily 
bound to do so. In any event, contended 
the Board, the powers and duties created 
by the Supply Act. the power to fix 
charges under Section 49 being one of 
them, are for public good and they are 
intended to further the object of promot- 
ing the production and supply of electri- 
city which is a matter of public utility 
and hence in public interest. It is. there- 
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fore, not competent to the Board to enter 
into a stipulation with the consumer bind- 
ing it not to charge anything more than 
a specific rate and thereby divest itself 
of the power to fix and refix charges 
entrusted to it under Section 49, or fetter 
or hinder its future exercise. Such a 
stipulation is void and it does not, ran 
the argument. stand in the wav of the 
Board enhancing unilaterally the charges 
for supply of electricity. This argument 
was sought to be supported by the Board 
by relying on two decisions of English 
Courts, namely. Ayer Harbour Trustees 
v. Oswald, (1883) 8 App Cas 623 and 
York Corporation v. Henry Leatham and 
Sons, (1924) 1 Ch 557. Simultaneously. 
Section 59 was also invoked in aid by the 
Board, It was pointed out that the open- 
ing words of Section 49(1) made the 
power to fix charges conferred on the 
Board subject to Section 59. and therefore, 
the mandate of the Legislature contained 
in Section 59 must prevail over anything 
that is done by the Board in exercise of 
this power. Section 59 enjoins that the 
Board shall not, as far as practicable, 
carry on its operations at a loss and shall 
adjust its charges accordingly from time 
to time. Notwithstanding the fixation of 
charges under Section 49. therefore, the 
Board is entitled to enhance the charges 
if it finds that it is necessary to do so in 
order to avoid operating at a loss. In any 
event, the Board cannot. by stipulation in 
a contract, bind itself to refrain from ex- 
ercising the statutory power which it 
possesses under Section 59 to enhance the 
charges in case of operational loss. The 
statutory power cannot be bartered away 
by a contractual stipulation. If it were 
held permissible to the Board to bind it- 
self by a contractual stipulation not to 
enhance the charges even though such 
charges result in operational loss. public 
interest would suffer since the production, 
distribution and supply of electricity would 
be prejudicially affected and electrical 
development in the State would receive a 
Serious set back. On these two grounds 
the Board urged that, since it was incur- 
ring loss in its operations, it was entitled 
unilaterally to revise the charges so as to 
avoid such loss, notwithstanding that 
under the stipulation contained in the 
three agreements it was bound to supply 
electricity to the appellant at certain fixed 
charges. Let us examine whether either 
of these two grounds is well founded. 


9. Turning first to Section 49. we 
may point out that prior to its amend- 
ment by the Electricity (Supply) Amend- 
ment Act, 1966, this section was in a diffe- 
rent form. On an interpretation of the 
unamended section. the High Court of 
Bombay took the view. in a case relating 
to the Kalyan Municipality, that it did not 
give power to the Board to fix uniform 
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tariffs so as to cast a higher burden on the 
consumer in a compact area where the 
cost of supply was less than on the con- 
sumers in a sparse area where the cost of 
supply was more owing to higher distri- 
bution cost. This case was taken in ap- 
peal by the Maharashtra State Electricity 
Board, but before the appeal could be de- 
cided by this Court, the Parliament en- 
acted the Amending Act substituting the 
present Section 49 for the old one with 
retrospective effect. The appeal had, 
therefore, to be decided by reference to 
the amended Section 49 and having re- 
gard to that section, as amended, this 
Court held that the Board had power to 
fix uniform tariffs both for consumers in 
compact areas as well as consumers In 
sparse areas, This Court. interpreting the 
amended Section 49. pointed out: 


"In Section 49 as it now stands, the 
Legislature has empowered the Board to 
frame uniform tariffs and it has also indi- 
cated the factors to be taken into account 
in fixing uniform tariffs. These two as- 
pects are contained in sub-sections (1) 
and (2). The Legislature has also made it 
clear in sub-section (3) that the Board. in 
the special circumstances mentioned 
therein, has got power to fix different 
tariffs for the supply of electricity. Sub- 
section (4) directs the Board not to show 
undue preference to any person for fix- 
ing the tariffs and the terms and condi- 
tions for the supply of electricity. Though 
prima facie it would appear that sub-sec- 
tion (4) will govern sub-sections (1) to (3) 
in Section 49, the proper wav to interpret 
sub-section (4) will be to read it along 
with sub-section (3). 


The question of the Board showing 
undue preference to anv person in fixing 
the tariffs and terms and conditions for 
supply of electricity will not arise when 
the Board frames uniform tariffs under 
sub-sections (1) and (2). When the entire 
tariff is uniform for every consumer, 
there is no question of any undue prefer- 
ence as every customer will pay the same 
amount for the same benefit received by 
him, Sub-section (3) of Section 49 re- 
cognises the power of the Board to fix dif- 
ferent tariffs for the supply of electricity 
and it is really here. if at all. that an oc- 
casion for any undue preference being 
shown, may arise. Therefore, in our 
opinion, sub-section (4) will control the 
action of the Board under sub-section (3) 
of Section 49.” 

It would be seen that sub-section (1) of 
Section 49 empowers the Board to fix 
uniform tariffs. The fixation of uniform 
tariffs need not necessarily be regionwise 
or areawise, nor need it be only in res- 
pect of particular classes of consumers. 
There is no limitation on the exercise of 
the power of fixing uniform tariffs save 
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that certain factors are laid down in sub- 
section (2) of Section 49 which have to be 
taken into account by the Board in fix- 
ing uniform tariffs. These factors guide 
and control the exercise of the power of 
the Board. But, even where uniform 
tariffs are fixed for a particular category 
of consumers, the application of uniform 
tariffs to all consumers falling within the 
category, irrespective. of their distinctive 
features, may sometime defeat the object 
of promotion of electrical development 
and industrial growth and progress. There 
Mav arise individual cases where, having 
regard to special circumstances, it may 
be found necessary to make departure 
from the uniform tariffs and to fix spe- 
cial tariffs for them. Sub-section (3) of 
Section 49, therefore. provides that the 
Board shall have the power, “if it consi- 
ders it necessary or expedient to fix dif- 
ferent tariffs for the supply of electricity 
to any person not being a licensee. hav- 
ing regard to the geographical position of 
any area, the nature of the supply and 
purpose for which supply is required and 
any other relevant factors”, This sub- 
Section confers power on the Board to fix 
Special tariff for a consumer if the geogra- 
phical position of the area, the nature of 
the supply, the purpose for which supply 
is required and other relevant factors so 
warrant. Now, fixation of special tariffs 
can be a unilateral act on the part of the 
Board, but more often than not, it would 
be the result of negotiations between the 
Board and the consumer and hence a 
matter of agreement between them. It 
would, therefore, seem clear that the 
Board can, in exercise of the power con- 
ferred under sub-section (3) of Section 49. 
enter into an agreement with a consumer 
stipulating for a special tariff for supply 
of electricity for a specific period of time, 
Such a stipulation would amount to fixing 
of special tariff and it would clearly be 
in exercise of the power to fix special 
tariff granted under sub-section (3) of 
Section 49. Indeed. if the power to fix 
special tariff through the modality of an 
agreement with the consumer were not 
there in sub-section (3) of Section 49. it 
cannot be found in any other provision of 
the Supply Act and in such a case it 
would be impossible for the Board to 
enter into any agreement with a consu- 
mer binding itself to supply electricity at 
a special rate for a certain period of time. 
Such an agreement would be wholly ultra 
vires the power of the Board and that 
would cause considerable mischief and 
inconvenience as no industry would be 
able to enter into an agreement ensuring 
supply of electricity which would be bind- 
ing on the Board. Tariff is the most imvor- 
tant element in such an agreement and if 
no binding stipulation can be made in re- 


gard to tariff, the agreement itself would 
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be meaningless and would be no more 
than a mere rope of sand. The power to 
enter into an agreement fixing a special 
tariff for supply of electricity for a speci- 
fied period of time is, therefore, relatable 
to sub-section (3) of Section 49 and such 
an agreement entered into by the Board 
would be in exercise of the power under 
that sub-section, The three agreements 
for supply of electricity to the appellant 
must, in the circumstances. be regarded 
as having been entered into by the Board 
in exercise of the statutory power con- 
ferred under sub-section (3) of Section 49. 
Now, when the. power to fix special tariff 
for a consumer is given to the Board, 
the possibility cannot be ruled out that 
the Board may in exercising this power 
show undue preference to one consumer 
as against the other. Sub-section (4) of 
Section 49 therefore. provides a safeguard 
by enacting that in fixing tariff and terms 
and conditions for the supply of electri- 
city, the Board shall not show any undue 
preference to any person. This safeguard 
is obviously necessary onlv in cases where 
special tariff is fixed by the Board under 
sub-section (3) of Section 49. When uni- 
form tariffs are fixed by the Board under 
sub-sections (1) and (3) of Section 49. 
there could be no question of the Board 
showing undue preference to any one 
consumer against another because every 
consumer falling within the category, 
would have to pav the same tariff for the 
same benefit received by him, It is, there- 
fore, obvious that sub-section (4) of Sec- 
tion 49 controls the action of the Board 
in fixing tariff under sub-section (3) of 
Section 49 andit has no application where 
uniform tariffs are fixed under sub-sec- 
tions (1) and (2) of Section 49. 


10. Having analysed the. provi- 
sions of Section 49, we may now turn to 
consider the argument advanced on be- 
half of the Board that a stipulation bind- 
ing the Board not to charge anything more 
than a specific rate would be void as it 
would have the effect of divesting the 
Board of the power to fix and refix 
charges entrusted to it under Section 49. 
or hindering or fettering its future exer- 
cise, Now. if there is one principle more 
well settled than any other, it is that 
when a public authority is entrusted by 
statute with a discretionary power to be 
exercised for the public good, it cannot, 
when making a private contract in gene- 
ral terms, fetter itself in the use of that 
power or in the exercise of such discre- 
tion. There are a number of decisions 
which would establish this principle be- 
yond doubt. We may refer to a few cf 
them in order to appreciate the true scope 
and ambit of this principle — what is its 
area of operation and what are its limita- 
tions, 
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Ou The first case where this prin- 
ciple was enunciated is (1883) 8 App Cas 
623. In this case the Harbour Trustees, 
whose statutory power and duty were to 
acquire land, to be used as need might 
arise for the construction of works on the 
coast line of the Harbour, sought to save 
money in respect of severance on the 
compulsory acquisition of a particular 
owner's land by offering him a perpetual 
covenent not to construct their works on 
the land acauired, so as to cut off from 
access to the waters of the Harbour, or 
otherwise to affect him injuriously in res- 
pect of the land not taken but from which 
the acquired land was severed. It was 
held that such a covenant was ultra vires. 
Lord Blackburn stated the principle in 
these terms: 


“I think that where the legislature 
confer power on anybody to take lands 
compulsorily for a particular purpose, it 
is on the ground that the using of that 
land for that purpose will be for the pub- 
lic good. Whether that body be one which 
is seeking to make a profit for share- 
holders. or, as in the present case. a bodv 
of trustees | acting solely for the public 
good, I think in either case the powers 
conferred on the body empowered to take 
the land compulsorily are intrusted to 
them, and their successors, to be used for 
the furtherance of that object which the 
legislature has thought sufficiently for 
the public good to justify it in entrusting 
them with such powers; and. consequent- 
ly, that a contract purporting to bind 
them end their successors not to use those 
powers is void.” 


12. This case was followed by Rus- 
sell, J., in (1924) 1 Ch 557. There, the 
Plaintiff-Corporation was entrusted by 
statute with the control of navigation in 
part of the rivers Ouse and Foss with 
power to charge such tolls within Limits, 
as the Corporation deemed necessary to 
carry on the two navigations in which 
the publice had an interest. The Corpora- 
tion made two contracts with the defen- 
dants under which they agreed to accept, 
in consideration of the right to navigate 
the Ouse, a regular annual payment of 
£. 600/- per annum in place of the autho- 
riseq tolls, The contract in regard to 
navigation of the Foss was on similar 
lines. It was held by Russell, J.. that 
the contracts were ultra vires and void 
because under them the Corporation had 
disabled itself. whatever emergency might 
arise, from exercising its statutory powers 
to increase tolls as from time to time 
might be necessary. The learned Judge, 
after citing Ayr Harbour’s case (1883) 8 
App Cas 623 (supra) and another case 
Staffordshire and Worcestershire Canal 


.Navigation v. Birmingham Canal Naviga- 


— 


tion, (1866 LR 1 HL 254) observed: “the 


A 
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same principle underlies many other cases 
which show the incapacity of a body 
charged with statutory powers for publie 
purposes to divest itself of such powers or 
to fetter itself in the use of such powers.” 


13. Finally Lord Parker, C. J., said 
in Southend-on-Sea Corporation v. Hodo- 
son (Wickford) Ltd.. (1961) 2 All ER 46: 
“There is a long line of cases to which 
we have not been specifically referred 
which lay down that a public authority 
cannot by contract fetter the exercise of 
its discretion,” 


14, The principle laid down in 
these cases is unexceptionable and cannot 
be doubted. But the question is: does it 
apply in the present case. We do not 
think so. The principle is attracted when 
an attempt is made to fetter in advance 
the future exercise of statutory powers 
otherwise than bv the valid exercise of a 
statutory power. The covenant in Ayr 
Harbour’s case (1883) 8 App Cas 623 
(supra) tied the hands of the Harbour 
Trustees and prevented them from con- 
structing works on the land acquired. 
however necessary they might become 
for the proper management of the under- 
taking and thus fettered the Harbour 
Trustees in the exercise of the statutory 
power entrusted to them by the Legisla- 
ture for the purpose of the undertaking. 
But this covenant was entered into bv the 
Harbour Trustees as a ‘private contract 
with the owner of the land acquired in 
order to save money in respect of sever- 
ance and not in exercise of a statutory 
power and hence the principle was in- 
voked to invalidate the covenant. So far 
as York Corporation case (1924) 1 Ch 557 
(supra) is concerned, it came to be seve- 
rely criticised by Sargant, L. J. in 
Southport Corporation v. Birkdale Dis- 
trict Electric Supply Co., (1925) 1 Ch 794 
and the learned Lord Justice pointed out 
that the decision in York Corporation’s 
case (supra) could hardly stand with the 
judgment of the Court in Southport Cor- 
poration’s case (supra). This criticism of 
the decision in York Corporation’s case 
(supra) was adopted by Earl of Berken- 
head when the Southport Corporation case 
(supra) wag taken in appeal to the House 
of Lords. Lord Sumner also observed in 
that case that he did not think that there 
was a true analogy between Avr Har- 
bour’s case (supra) and York Corporation’s 
case (supra). The House of Lords as well 
as the Court of Appeal in the Southport 
Corporation’s case (supra) seemed to be 
of the view that the York Corporation’s 
case (supra) was wrongly decided. Of 
course, they did not doubt the validity 
of the principle enunciated by Russell. J., 
but questioned its applicability to the 
facts of the York Corporation’s case 
(supra), They appeared to think that the 
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discharge of their statutory duties bv the 
Harbour Trustees would be facilitated 
rather than fettered by a reasonable lati- 
tude of discretion in fixing tolls and both 
Ouse and Foss agreements must, there- 
fore, be regarded as having been entered 
into by the Harbour Trustees in exercise 
of the statutory power of fixing tolls and 
hence they would be valid. But they 
pointed out that there were certain pecu- 
liar features in the York Corporation’s 
case (supra) On which the actual decision 
of Russell, J., holding Ouse and Foss 
agreements to be void could be sustained. 
The discussion of these two cases shows 
that the principle that a public authority 
cannot by contract fetter the exercise of 
the statutory power, which is conferred 
upon it for the public good, is limited in 
its application to those caseg where the 
attempt to do so is otherwise than bv the 
valid exercise of a statutorv power. 

15, The position is different where 
a statutory power is exercised to enter 
into a stipulation with a third party which 
fetters the future exercise of other statu- 
tory powers where such stipulation is 
made not as part of “private contract in 
general terms” as Devlin, L. J. calls it in 
Commissioners of Crown Lands v. Page, 
(1960) 2 All ER 726 but in exercise of a 
statutory power. In such a case it is diffi- 
cult to see how the exercise of the statu- 
tory power could be held to be invalid 
as a fetter on the future exercise of other 
statutory powers. If it were so held. 
it would render the. statutory power 
meaningless and futile. It would nullify 
the existence of the statutory power and 
that would be contrary to all canons of 
construction. If the statutory power is to 
have any meaning and content, the stinu- 
lation made jin exercise of the statutory 
power must be valid and binding and it 
would, as pointed out by Pennycuick 
V. C. in Dowty Boulton v. Wolverhemp-~ 
ton Corporation, (1971) 2 All ER 277, 
“exclude the exercise of other statutory 
powers in respect of the same subiect- 
matter.” To put it differently, where a 
stipulation in a contract is entered into by 
a public authority in exercise of a statu- 
tory power, then, even though such stipu- 
lation fetters subsequent exercise of the 
same statutory power or future exercise 
of another statutory power, it would be 
valid and the exercise of such statutory 
power would pro tanto stand restricted. 
That would follow on the principle of 
harmonious construction. The public au- 
thority would not, in such a case. be free 
to denounce the stipulation as a nullity 
and claim to exercise its statutory power 
in disregard of it. If that were permis- 
sible, it would mean that the stipulation 
has no binding force and the public au- 
thority has no statutory power to enter 
into such stipulation, But that would be 
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plainly contradictory of the preimise on 
which the argument is based, 


16. The distinction must always, 
therefore, be borne in mind whether the 
stipulation by which the public authority 
is alleged to have fettered in advance the 
future exercise of the statutory power is 
one which is entered into as part of ‘pri- 
vate contract in general terms’, or in 
exercise of a statutory power. If it is the 
former, the stipulation would be bad on 
the principle that a public authority can- 
not by contract fetter the exercise of a 
statutory power which is conferred upon 
it for the public good. But if it is the 
latter, the stipulation being in exercise sf 
a statutory power would be valid and it 
would not be open to the public autho- 
rity to disregard the stipulation and exer- 
cise the statutory power inhibited or fet- 
tered by it. This last statement. must, 
however, be qualified by making it clear 
that a case mav conceivably arise where 
there may be an overriding statutory 
provision which expressly or by necessary 
implication authorises the public autho- 
rity to set at naught, in certain given cir- 
cumstances, a stipulation though made in 
exercise of a statutory power. Where 
there is such a statutory provision. the 
stipulation should certainly be binding. 
but when the specified circumstances 
arise, the public authority would have the 
power to override the stipulation and act 
in derogation of it, But that again would 
be a matter of construction, 


17. Now. in the present case, as 
we have already pointed out above. the 
stipulations as to charges contained in 
the agreements entered into with the ap- 
pellant were made in exercise of the sta- 
tutory power to fix special tariffs con- 
ferred under sub-section (3) of Section 49. 
and, therefore, there could be no question 
of such stipulations being woid as fetter- 
ing or hindering the exercise of the statu- 
tory power under that provision. These 
stipulations did not divest the Board of 
this statutory power or fetter or hinder 
its exercise: in fact, they represented tha 
exercise of this statutory power. Onca 
the agreements were made containing 
these stipulations. it was not competent 
to the Board to override these stipulations 
which were binding as having been valid- 
ly made in exercise of statutory power. 
The Board could not enhance the charges 
in breach of these stipulations. To hold 
that the Board could unilaterally revise 
the charges notwithstanding these stipu- 
lations would mean that the stipulations 
had no binding effect. or in other words. 
the Board had no power to enter into 
such stipulations. That would negate the 
existence of statutory power in the Board 
under sub-s. (3) of S. 49 to fix the charges 
for a specific period of time, which would 
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be contrary to the plain meaning and in- 
tendment of the section. The Board was 
also not competent to enhance the charges 
under the guise of fixing uniform tariffs 
for all high tension consumers, including 
the appellant under sub-section (1) of Sec- 
tion 49 because sub-section (1) is, on its 
plain language, subject to sub-section (3) 
of Section 49 and once special tariffs were 
fixed for the appellant under sub-sec, (3) 
of Section 49. there could be no question 
of fixing uniform tariffs applicable to the 
appellant under sub-section (1) of Sec- 
tion 49. The power to fix uniform tariffs 
under sub-section (1) of S. 49 could not 
be exercised in derogation of the stipu- 
lations fixing special tariffs made under 
sub-section (3) of Section 49. Moreover, 
if the stipulations as to charges were not 
binding and the Board could enhance the 
charges unilaterally in disregard of them, 
it is difficult to see how the agreements, 
of which the stipulations formed a term 
as well as consideration, could be sus- 
tained. We can understand an argument 
that the whole of the agreements were 
void. But strangely, the claim of the 
Board was that the appellant should be 
held to the agreements, though. at the 
same time the Board should be free to 
repudiate the stipulations which formed 
the consideration or part of the conside- 
ration, That is a claim which is highly 
illogical and we find it difficult to appre- 
ciate it, The stipulations as te charges 
are inseverable from the rest of the 
agreements and if these stipulations are 
disturbed and the charges are revised 
unilaterally by the Board. how could the 
agreements continue to bind the appel- 
lant? On the view contended on behalf 
of the Board, it would be impossible for 
a consumer to enter into an agreement 
with the Board for supply of electricity 
at a certain specified tariff. That surely 
could not have been intended by the Le- 
gislature. Far from promoting the object 
or electrical development and indus- 
trial growth in the State. it would act 
as a regressive factor. It may be pointed 
out that the Board also did not contend 
that the agreements entered into with 
the appellant were wholly void. The at- 
tack was only against the validity of the 
stipulations as to charges and that attack 
must, for reasons which we have given, 
fail in so far as it is based on Section 49. 

18. We then turn to consider the 
argument based on Section 59. That sec- 
tion provides that the Board shall not, as 
far as practicable and after taking credit 
for any subventions from the State Gov- 
ernment under Section 63, carry on its 
operations under the Act at a loss. and 
shall adjust its charges accordingly from 
time to time. The contention of the 
Board was that since it was operating at 
a loss, it was bound under Section 59 to 
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readjust its charges in order to avoid the 
loss and hence it was within its power 
to enhance the charges notwithstanding 
the stipulations contained in the agree- 
ments, This contention, plausible though 
it may seem at first blush, is, on closer 
scrutiny, not well founded, It ignores the 
true object and purpose of the enactment 
of Section 59 and fails to give due effect 
to the words “as far as practicable”. The 
marginal note to Section 59 reads “Gene- 
ral Principles for Board’s Finance.” It 
is true that the marginal note cannot af- 
ford any legitimate aid to a construction of 
a section, but it can certainly be relied 
upon as indicating the drift of the sec- 
tion. or, to use the words of Collins M. R. 
in Bushell v. Hammond, (1904) 2 KB 563 
tto show what the section was dealing 
with,” It is apparent from the marginal 
note that Section 59 is intended to do no 
more than lay down general principles 
for the finance of the Board. It merely 
enunciates certain suidelines which the 
Board must follow in managing its 
finance, The Board is directed. as far as 
practicable, not to carry on its operations 
at a loss and to adjust its charges accord- 
ingly from time to time. The Legislature 
has deliberately and advisedly used the 
words “as far as practicable” as the Le- 
gislature was well aware that since the 
Board is a statutory authority charged 
with the general duty of promoting the 
co-ordinated development of generation, 
supply and distribution of electricity 
within the State with particular reference 
to such development in areas not for the 
time being served or adequately served 
by any licensee. it might run into loss in 
carrying on its operations and it might 
aot always be possible for it to avoid 
carrying on its operations at a loss. Some- 
times the Board might have to give spe- 
cial tariffs to consumers in undeveloped 
or sparsely developed areas and sometimes 
special tariffs might have to be given to 
industrial consumers with a view to ac- 
celerating the rate of industrial growth and 
development in the State. even though 
such special tariffs might not be sufficient 
to meet the cost of generation, supply and 
distribution of electricity. The Legislature, 
therefore, did not issue a rigid directive 
to the Board that it shall on no account 
carry on its operations at a loss, and if 
there is a loss for any reason whatsoever. 
it shall adjust its charges so as to wipe 
off such loss. But it merely administered 
a caution to the Board that ‘as far as 
practicable’ it shall not carry on its opera- 
tions at a loss, that is, if it is ‘practicable’ 
for it to avoid operating at a loss by ad- 
justing ity charges, it should try to do so. 
That is why this Court pointed out in 
Maharashtra State Electricity Board v. 
Kalyan Borough Municipality. (1968) 3 
SCR 137 = (AIR 1968 SC 991) that “cost 
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veseeseseeee IS not the sole or only criterion 
for fixing the tariff’. Now, obviously. 
where, by a Stipulation validly made 
under sub-section (3) of Section 49. the 
Board is under a contractual obligation 
not to charge any thing more than a 
specified tariff, it would not be ‘practi- 
cable’ for it to enhance its charges. even 
if it finds that it is incurring operational 
loss. To do something contrary to law — 
in violation of a contractual obligation — 
can never be regarded as ‘practicable’. 
Section 59 does not give a charter to the 
Board to enhance its charges in breach 
of contractual stipulation, The Board can 
adjust its charges under the section only 
in so far as the law permits it to do so. 
If there is a contractual obligation which 
binds the Board not to charge anything 
more than a certain tariff, the Board can- 
not claim to override it under Section 59. 
It is significant to note the difference in 
language between Section 59 on the one 
hand and Section 57 read with clause (I) 
of the Sixth Schedule on the other. Sec- 
tion 57 clearly and in so many terms pro- 
vides that the provisions of “any other 
law, agreement or instrument applicable 
to the licensee’ shall. in relation to the 
licensee, be void and of no effect in so far 
as they are inconsistent with the provi- 
sions of the Sixth Schedule and clause (I) 
of the Sixth Schedule. provides that the 
licensee shall so adjust its charges for the 
sale of electricity. whether by enhancing 
or reducing them, that its clear profit in 
any year of account shall not, as far as 
possible, exceed the amount of reasonable 
return, The licensee can, therefore. not- 
withstanding anv agreement entered into 
with the consumer, enhance the charges 
for sale of electricity in order to earn the 
amount of reasonable return by way of 
clear profit. But no such language is to 
be found in Section 59 and, on the con- 
trary. the words there used are “as far 
as practicable.’ We do not, therefore, 
think that Section 59 confers any power 
on the Board to enhance the charges for 
supply of electricity in disregard of a 
contractual stipulation entered into by it 
under sub-section (3) of Section 49. 

19, There is also one other cir- 
cumstance which supports this view. If. 
under Section 59, charges have to be ad- 
justed for the purpose of avoiding opera- 
tional loss, what is the basis on which 
such adjustment would be made? Obvi- 
ously, it cannot be on the basis of cost 
of production, distribution and supply 
of electricity to each consumer or class 
of consumers. for there may be cer- 
fain consumers or classes of consumers 
who may have to be supplied electricity 
at special tariff less than the cost, having 
regard to the geographical area or the 
nature or purpose of the supply. That 
means that the adjustment of the charges 
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would have to be left to the discretion of 
the Board to be made in such manrer as 
it thinks fit and proper in the light of re- 
levant circumstances and since “cost ...... 
wesss is not the sole or only criterion for 
fixing tariff.” the Board would be free 
not to enhance the charges in case of some 
consumers or classes of consumers even 
though such charges mav be less than the 
cost and in case of others, enhance them 
even beyond the cost. provided. of course. 
the relevant factors are taken into ac- 
count and there is no undue preference 
of one consumer as against another. If 
that be so, it must follow a fortiori that 
there is nothing in Section 59 which re- 
quires the Board to enhance the charges 
in a case where it has bound itself bv a 
contractual stipulation not to claim any- 
thing more than certain specified charges. 


20. We are, therefore, of the view 
that the Board was not entitled to en- 
hance the charges in derogation of the 
stipulations as to charges contained in the 
agreements with the appellant and the 
notification dated 28th November, 1969 
fixing tariffs for extra high tension con- 
sumers was not enforceable against the 
appellant. We accordingly issue a writ 
quashing and setting aside the notifica- 
tion dated 28th November. 1969 in so far 
as it seeks to make the tariffs specified in 
it applicable to the appellant and declare 
that the Board is not entitled to claim 
from the appellant anything more than 
the charges specified in the agreements, 
We also issue a writ restraining the Board 
from enforcing the notification dated 28th 
November, 1969 against the appellant or 
claiming from the appellant anvtning 
more than the charges specified in the 
agreements. The appeal is accordingly 
allowed. The ist respondent will pay the 
costs of the appeal to the appellant. 

Civil Appeal No. 1642 of 1971 

21. The facts and circumstances 
giving rise to the present appeal are in 
material respects identical with those in 
Indian Aluminium Company v. Kerala 
State Electricity Board, C. A. No. 1457 of 
1971, decided on 23-7-1975 which we have 
disposed of by a judgment delivered this 
morning.” The judgment in Indian Alu- 
minium Company v. Kerala State Electri- 
city Board (supra) will, therefore. govern 
the decision of the present appeal as well. 


22. We accordingly issue a writ 
quashing and setting aside the notification 
dated 28th November, 1969 in so far as it 
seeks to make the tariffs specified in it 
applicable to the appellant and declare 
that the Board is not entitled to claim 
from the appellant anything more than 
the charges specified in the agreement 
dated 26th October, 1964. We also issue 
a writ restraining the Board from enfore- 
ing the notification dated 28th November, 
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1969 against the appellant or claiming 
from the appellant anything more than 
the charges specified in the agreement 
dated 26th October. 1964. The appeal is 
accordingly allowed. The ist respondent 
will pay the costs of the appeal to the 
appellant, 


Civil Appeal No. 1652 of 1974 


23. This appeal, by special leave, 
ig directed against the order of the High 
Court of Orissa allowing a writ petition 
filed by the first respondent for auashing 
a Press Note dated ist February, 1971 
levying a coal surcharge at 0.62 p, per unit 
of electricity supplied by the Orissa State 
Electricity Board to the 1st respondent. 
The writ petition came to be filed by the 
lst respondent in the following circum- 
stances, 


24, The Ist respondent is a limited 
liability company carrying on business of 
manufacturing aluminium. It has several 
factories at different places in the country 
where it carries on one or the other 
Processes involved in the manufacture of 
aluminium, It was desirous of setting up 
another factory and for that purpose it 
was looking for a place where it would 
be able to secure at reasonable rates 
electrical energy which is a primary raw 
material in the method of electrolysis 
employed for the purpose of converting 
alumina into aluminium. The State of 
Orissa had, about this time, commission- 
ed hydro electric station at the site of 
Hirakud Dam with a view to step up the 
production of electricity and making it 
available for industrial purposes. Jt of- 
fered to supply electricity to the 1st res- 
pondent at reasonable rates if the 1st res- 
pondent set up its factory at Hirakud in 
the District of Sambhalpur within the 
territories of the State. A contract dated 
3rd June, 1957 was accordingly entered 
into between the Ist respondent and the 
State of Orissa for supply of electricity 
at certain mutually agreed rates for a 
period of 25 years with an option of re- 
Newal in favour of the Ist respondent for 
a further period of 25 vears. In view of 
thig contract, the 1st respondent estab- 
lished a factory at Hirakud for the manu- 


facture of aluminium and the State of ` 


Orissa supplied, electricity to the Ist res- 
pondent from the Hirakud Hydro Power 
Station at the rates stipulated in the con- 
tract. Some time after the factory of the 
1st respondent had been in production, it 
was found that additional electric power 
was necessary for expansion of its opera- 
tions, Another contract dated 11th Fe- 
bruary. 1960 was. therefore, entered into 
between the ist respondent and the State 
of Orissa whereby the State agreed to 
supply to the Ist respondent additional 
electric power at the rates and on the 
terms and conditions set out in this con- 
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tract. The duration of this contract was 
also co-extensive with that of the earlier 
contract. ‘Thus there were two contracts 
between the ist respondent and the State 
of Orissa under which the State supplied 
electricity to the 1st respondent. 

25. In or about 1962. the State 
Government, had by a notification issued 
under Section 5, sub-section (1) of the 
Electricity (Supply) Act, 1948. (hereinafter 
referred to as the Supply Act) constituted 
Orissa State Electricity Board (for short- 
ness called the Board), Section’ 60 of the 
Supply Act provides inter alia that “all 
contracts entered into by. with 
the State Government for anv of the pur- 
poses of this Act before the first constitu- 
tion of the Board shall be deemed to 
Have þeen --receecevee- entered into ....sssseeeo 
Dy, with sesse.. the Board.” Therefore, as 
soon as the Board was constituted, the 
two contracts, dated 3rd June. 1957 and 
11th February. 1960 were deemed to have 
been entered into by the Ist respondent 
with the Board and for all the purposes 
of the Supply Act, they were to be treat- 
ed as contracts entered into with the 
Board, The Board in its turn supplied 
electricity to the 1st respondent from the 
Hirakud Hydro Power Station at the rates 
and in accordance with the terms and 
conditions set out in these contracts. 


26. In 1968, the State Government 
set up a Thermal Power Station at Tal- 
cher and the transmission lines from the 
Hirakud Hydro Power Station were inte- 
grated with those from the Talcher Ther- 
mal Power Station. The Thermal proiect 
was thereafter in June 1970. transferred 
from the State Government to the Board. 
Both the Hirakud Hydel Project and the 
Thermal project were then operated by 
the Board. Now, in a thermal project, 
coal is an essential raw material as it 
constitutes the fuel necessary for genera- 
tion of electricity and the cost of genera- 
tion of electricity is, therefore, directly 
linked with the price of coal, The Board. 
after it had taken over the Talcher Ther- 
mal Project. found that, owing to steep 
rise in price of coal, the cost of genera- 
tion of electricity at Talcher Thermal 
Power Station had gone up considerably 
and in order to off-set this rise in the 
cost of generation, it was necessary to 
levy a coal surcharge on consumers re- 
ceiving electricity from the Talcher-Hira- 
kud Grid. The Board accordingly. after 
obtaining the approval of the Govern- 
ment, decided to levy a coal surcharge at 
the rate of 0.62 p. ver unit of the electri- 
city supplied from the Talcher-Hirakud 
Gird and notified its decision in a Press 
Note issued on 1st February. 1971. The 
relevant part of Press Note was in the 
following terms: 

“Owing to steep rise in the price of 
coal which is necessary for generation of 
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thermal power at Talcher, the cost of 
generation has gone up considerably and 
the Board felt that the additional cost 
could be off-set only by the levy of a coal 
surcharge on consumers receiving power 
supply from Talcher Hirakud Grid. as is 
levied by other Electricity Boards who 
have Thermal Generation. As per the 
provisions of Sections 49 and 59 and the 
6th Schedule of the Indian Electricity 
(Supply) Act. 1948, the levy of coal sur- 
charge is permissible under the aforesaid 
circumstances, 


The quantum of coal surcharge is. 
however, dependent on the rise or fall in 
the cost of coal delivered at the Talcher 
Thermal Power Station and on the basis 
of the present cost of coal supplied to the 
Power Station the Board proposes to levy 
coal surcharge at 0.62 paise per unit pro- 
visionally, This coal surcharge will be 
in addition, to the present tariff at which 
the power is being supplied to the con- 
sumer fed from the Talcher Hirakud Grid 
and is also exclusive of the Electricitv 
Duty and other charges, if any, levied by 
Government from time to time. The coal 
surcharge will. however, not apply to the 
consumers getting supply of power from 
Diesel Power Stations run by the Board. 
The coal surcharge at the above mention- 
ed rate of 0,62 paise per unit will be 
levied on all supplies of energy from the 
Talcher Hirakud Grid with effect from 
1-2-1971. As the Machkund Power Svs- 
tem is not integrated with the Hirakud 
Talcher Grid, consumers receiving power 
from Machkund Power System are ex- 
paste from the above levy for the pre- 
sen a 


It would be seen that the Press Note ex- 
cluded from the coal surcharge consu- 
mers of electricity supplied from diesel 
power stations as also Machkund Power 
Station. The only consumers subjected 
to the coal surcharge were those receiv- 
ing electricity from the Talcher-Hitakud 
Grid. Relying on the Press Note, the 
Board claimed to recover the coal sur- 
charge from the 1st respondent. but the 
Ist respondent disputed this liability and 
filed writ petition No. 357 of 1971 in the 
High Court of Orissa challenging the vali- 
dity of the Press Note and praying for 
quashing the demand for coal surcharge. 
The High Court allowed the writ peti- 
tion and quashed the decision of the 
Board to levy the coal surcharge so far 
as the ist respondent is concerned. The 
Board thereupon brought the present ap- 
a wen special leave obtained from this 
ourt. 


27. There were in the main three 
grounds on which the High Court de- 
clared the levy of the coal surcharge in- 
valid, Firstly, the High Court held that 
since electricity to be supplied to the Ist 
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respondent under the two contracts was 
to be from the Hirakud Hydro Power 
Station, rise in the price of coal, which 
is not an essential raw material in the 
generation of hydro electric power. was 
irrelevant and that could not furnish any 
valid or legitimate reason for applying 
coal surcharge to the ist respondent. 
Secondly, the High Court said that the 
levy of the coal surcharge could not be 
justified under Section 49, as it was im- 
posed only on consumers of electricity 
from Talecher Hirakud Grid and consu- 
mers of electricity from diesel power sta- 
tions and Machkund Hydro Power Sta- 
tion were not touched and it did not form 
part of a measure to fix uniform tariffs, 
S. 59 also, according to the High Court, 
did not help the Board, In the first place. 
No positive material was placed before 
the High Court by the Board which would 
show that the Board was running at a loss 
and the coal surcharge had been levied 
for the purpose of avoiding such loss and 
secondly to quote the words of the High 
Court, if the coal surcharge were imposed 
to meet the purposes of Section 59, there 
could have been no “justification to ex- 
empt the consumers of energy from die- 
sel stations and Machkund Hydro Pro- 
ject” for “Section 59 makes provision for 
a comprehensive view of the matter and 
not with reference to a particular under- 
taking of the Board”. Lastly. the High 
Court felt that no regulations having 
been made under Section 79 (i). confer- 
ring power on the Board to unilaterally 
revise the charges. it was not competent 
to the Board to ignore the stipulation con- 
tained in the two contracts and enhance 
the charges in violation of such contrac- 
tual stipulation. The High Court observ- 
ed that if regulations made under Sec- 
tion 79 (i) conferred “unilateral power on 
the Board of revising the tariffs, the posi- 
tion. would be very different”: in such a 
case, “since regulations are law and such 
law would provide for unilateral exercise 
of power. agreements cannot stand in the 
way and deter the authority of the law 
enabling unilateral exercise of power 
from being so exercised”. The _High 
Court accordingly quashed the decision to 
levy the coal surcharge contained in the 
Press Note and declared that the Ist res- 
pondent shall not be subject to the coal 
surcharge on the basis of the Press Note. 
The question is whether the view taken 
by the High Court is correct. 


28. We will take a ar second 

he third grounds together for consi- 
EATA We do not think that the High 
Court was right in saving that by making 
regulations. under Section 79 (?) the Beard 
could confer upon itself power to unilate- 
rally revise the rates for supply of elec- 
‘tricity. Section 79 (i) empowers 
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Board to make regulations not inconsis- 
tent with the Supply Act to provide for 
“principles governing the supply of elec- 
tricity by the Board to persons other than 
the licensees under Section 49.” This 
power to make regulations must obvious- 
ly be exercised consistently with the pro- 
visions of the Supply Act and the regu- 
lations made in exercise of this power 
cannot go beyond the Supply Act. If the 
power to enhance the rates unilaterally 
in derogation of the contractual stinula- 
tion does not reside in any provision of 
the Supply Act, it cannot be created by 
regulations made under the Supply Act. 
Either this power can be found in some 
provision of the Supply Act or it is not 
there at all. Regulations in the nature! 
of subordinate legislation cannot confer! 
authority on the Board to interfere with 
the contractual rights and obligations, un- 
less specified power to make such regu- 
lations is vested in the Board by some 
provision in the Statute. expressly or by 
necessary implication. No such power is 
to be found in Section 79 (7) or in any 
other provision of the Supply Act, It 
does not. therefore, make any difference 
whether regulations under Section 79 (i) 
were made or not. at the date when the 
coal surcharge was levied. Even if they 
were made, they could not have conferred 
authority on the Board to unilaterally 
exonerate itself from the stipulation con- 
tained in the two contracts and enhance 
the rates, notwithstanding such contrac- 
tual stipulation. The only question could 
be whether the Board had any such au- 
thority under Sections 49 and 59, these 
being the only two sections relied on for 
the purpose of spelling out such authority 
in the Board. This question stands con- 
cluded against the Board by the decision 
given by us this morning in Indian Alu- 
minium Company v. Kerala State Electri- 
city Board. Civil Appeal No. 1457 of 
1971, decided on 23-7-1975. We have 
analysed the provisions of Sections 49 and 
59 and held that. on a true interpreta- 
tion, neither of these two sections con- 
fers any authority on the Board to over- 
Tide a contractual stipulation as to rates 
and to enhance the rates in derogation of 
such contractual stipulation, even if it 
finds that the rates stipulated in the con- 
tract are not sufficient to meet the cost 
of production and supply of electricity 
and it is. incurring operational loss. This 
decision clearly nagatives the claim of 
the Board to enhance the rates by the levy 
of coal surcharge under Section 49 or Sec- 
tion 59. The Board must be held bound 
by the stipulation as to rates contained in 
the two contracts solemnly entered into 
by the State of Orissa with the first res- 
pondent. On this view. it becomes un- 
necessary to consider whether the levy of 


the coal surcharge could not be justified 
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under Section 49 because it was imposed 
only on consumers of electricity from 
Talcher-Hirakud Grid and not on the 
other consumers, and it did not form part 
of a measure to fix uniform tariffs, or 
whether there was any material before 
the High Court showing that the Board 
was running its operations at a loss so as 
to justify readjustment of the charges 
under Section 59. It is immaterial to 
consider these questions because. what- 
ever view be taken in regard to them, it 
is clear from our decision that neither 
under Section 49 nor under Section 59 
can be Board, even if it is running at a 
Joss, interfere with a contractual stipula- 
tion as to rates solemnly agreed upon 
with the consumer. It may readjust the 
rates in order to avoid the operational 
loss, where it is not fettered by a con- 
tractual stipulation from doing so. The 
High Court was, therefore, right in taking 
the view that the Board was not entitled 
to levy coal surcharge on the ist respon- 
dent in enhancement of the rates for 
supply of electricity stipulated in the two 
contracts between the parties. We need 
not, on this view. consider the first 
ground on which also the High Court 
held the levy of coal surcharge to be in- 
valid, namely. that electricity to be sup- 
plied to the lst respondent under the two 
contracts was to be from Hirakud Hydro 
Power Station and, therefore. rise in the 
price of coal was irrelevant and it could 
not furnish any justification for imposing 
coal surcharge on the ist respondent. We 
do not express anv opinion on this point 
- as it is unnecessary to do so. 


29. There is, in the circumstances, 
no reason to interfere with the decision 
of the High Court. We accordingly dis- 
miss the appeal with costs. 

Civil Appeal No. 1653 of 1974 

30, This appeal, by special leave, 
is brought against an order of the High 
Court of Orissa dismissing a writ peti- 
tion filed by the appellant for quashing a 
Press Note dated Ist February. 1971 levy- 
ing a coal surcharge at the rate of 0.62 p- 
per unit on electricity supplied by the 
Orissa State Electricity Board from the 
Talcher-Hirakud Grid. The writ petition 
came to be filed by the appellant in the 
following circumstances, 


31. The appellant is a limited liabi- 
lity company carrying on business of 
manufacture of board and paper. The 
appellant wanted to set un its factory ata 
place which would be convenient from 
the point of view of availability of facili- 
ties such ag electric power. The State of 
Orissa had. about this time, commissioned 
Hydro Electric Station at the site of 
Hirakud Dam with a view to stepping up 
the production of -electricity and making it 
available for industrial purposes. It offered 


Indian Aluminium Co. v. K. S. E. Board (Bhagwati J.) [Prs, 28-31] S.C. 1981 


to supply electricity to the appellant at 
reasonable rates as also to make other 
facilities available to the appellant if the 
appellant set up its factory at Choudwar 
in Cuttack district. An agreement dated 
3rd Dec, 1960 was accordingly entered 
into between the appellant and the State 
of Orissa for supply of electricity of cer- 
tain mutually agreed rates and on the 
terms and conditions set out in the agree- 
ment. Clause (1) of the agreement pro- 
vided that it shall be deemed to be in 
force for a period of five years from the 
date of supply of Hydro Power, i.e. 1st 
February, 1958 and thereafter shall so 
continue unless and until the same shall 
be determined by either party wiving to 
the other six calendar months’ notice in 
writing of his intention to terminate the 
agreement, It was common ground be- 
tween the parties that neither had given 
notice terminating the agreement as con- 
templated in clause (1) and in the cir- 
cumstances, the agreement continued to 
be in force. Clauses (7), (14) and (22) 
specified the charges pavable by the ap- 
pellant for the electricity supplied by the 
State Electricity Board under the agree- 
ment. Clause (13) provided that: “the 
tariff and conditions of supply mentioned 
in this agreement shall be subiect to any 
revision that may be made by the sup- 
plier from time to time”. Clause (23) 
laid down the machinery of arbitration. 
It said: “any dispute or difference arising 
between the consumers and the supplier or 
their respective Electrical Engineer as to 
the supply of electrical] energy hereunder 
or the pressure thereof or aS t0........000 
the Supplier or the Consumer respectively 
to determine the same or anv auestion, 
matter or thing arising hereunder shall 
be referred to a single arbitration who 
shall be mutually agreed upon bv both 
parties,” And lastly. clause (24) declared 
that “the supply of electrical energy 
under this agreement shall be subject to 
the provisions of all Acts of the Union 
Parliament and the rules made there- 
under and the special orders of the Gov- 
ernment of Orissa for the time being in 
force with reference to the supply of elec- 
trical energy from the Hirakud Hydro 
Electric Station and the provisions of such 
Acts of the Union Parliament and the 
rules made thereunder and Special Orders 
of the Government of Orissa shall be 
deemed to be incorporated with and form 
part of this agreement so far as they are 
not inconsistent therewith,” This last 
mentioned clause clearly posited that 
under the agreement electricity was to be 
supplied by the State from the Hirakud 
Hydro Electric Station a position re- 
inforced by the use of the words “Hydro 
Power” in clause (1). In view of this 
agreement, the appellant set up its fac- 
tory for manufacture of board and paper 
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at Choudwar, a backward area, even 
though it is situated far from the source 
of raw materials and the consumer market 
and the State supplied electricity to the 
appellant at the rates stipulated in the 
agreement, 


. 32. In or about 1962 the State 
Government, by a notification- issued 
under Section 5, sub-section (1) of the 
Electricity (Supply) Act, 1948 (hereinaiter 
referred to as the Supply Act) constituted 
the Orissa State Electricity Board (for 
shortness called the Board). Section 60 
of the Supply Act provides inter alia that 
all contracts entered into by, with ......... 
the State Government for anv of the pur- 
poses of this Act before the first constitu- 
tion of the Board shall be deemed to have 
been ...... .. entered into by. with 
the Board,” Therefore. as soon as 
the Board was constituted, the agreement 
dated 3rd December, 1960 was deemed to 
have been entered into by the appellant 
with the Board and for all the purpcses 
of the Supply Act it was to be treated as 
an agreement entered into with the 
Board. The Board in its turn supplied 
electricity to the appellant from the Hira- 
kud Hydro power station at the rates and 
in accordance with the terms and condi- 
tions set out in the said agreement. 


33. In 1966. the State Government 
set up a Thermal Power Station at Tal- 
cher and the transmission lines from the 
Hirakud Hydro Power Station were inte- 
grated with those from the Talcher Ther- 
mal Power Station. The Thermal proiect 
thereafter in June 1970, was transferred 
from the State Government to the Board. 
Both the Hirakud Hydel Proiect and the 
Talcher Thermal Project were then ope- 
rated by the Board. Now. in a thermal 
project. coal is an essential raw material 
as it constitutes the fuel necessary for 
generation of electricity and the cost of 
generation of electricity is, therefore, 
directly linked with the price of coal. 
The Board, after jt had taken over Tal- 
cher Thermal Project. found that. owing 
to steep rise in the price of coal, the cost 
of generation of electricity at Talcher 
Thermal Power Station had gone up 
considerably and in order to off-set this 
rise in the cost of generation, it was 
necessary to levy a coai surcharge on 
consumers receiving electricity from the 
Talcher-Hirakud Grid. The Board ac- 
cordingly, after obtaining the approval of 
the Government, decided to levy a ccal 
surcharge at the rate of 0.62 p. per unit 
of the electricity supplied from the Tal- 
cher-Hirakud Grid and notified its deci- 
sion in a Press Note issued on 1st Febru- 
ary. 1971. The relevant part of the Press 
Note was in the following terms: 

“Owing to steep rise in the price of 
coal which is necessary for generation of 
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thermal power at Talcher, the cost of 
generation has gone up considerably and 
the Board felt that the additional cost 
could be off-set only by the levy of a coal 
surcharge on consumers receiving power 
supply from Talcher Hirakud Grid. as is 
levied by other Electricity Boards who 
have Thermal Generation. As per the 
provisions of Sections 49 and 59 and the 
6th Schedule of the Indian Electricity 
(Supply) Act. 1948, the levy of coal sur- 
charge is permissible under the aforesaid 
circumstances. 

The quantum of coal surcharge is, 
however, dependent on the rise or fall 
in the cost of coal delivered at the Tal- 
cher Thermal Power Station and on the 
basis of the present cost of coal supplied 
to the Power Station the Board proposes 
to levy coal surcharge at 0.62 paise per 
unit provisionally. This coal surcharge 
will be in addition to the present tariff 
at which the power is being supplied to 
the consumer fed from the Talcher Hira- 
kud Grid and is also exclusive of the 
Electricity Duty and other charges, if 
any. levied by Government from time to 
time. The Coal surcharge will, however. 
not apply to the consumers getting supply 
of power from Diesel Power Stations run 
by the Board, 

The coal surcharge at the above men- 

tioned rate of 0.62 paise per unit will be 
levied on all supplies of energy from the 
Talcher Hirakud Grid with effect from 
1-2-1971. As the Machkund Power Sys- 
tem is not integrated with the Hirakud 
Talcher Grid, consumers receiving power 
from Machkund Power System are ex- 
empted from the above levy for the pre- 
sent.” 
It would be seen that the Press Note ex- 
cluded from the coal surcharge consumers 
of electricity supplied from diesel power 
stations as also Machkund Power Station. 
The only consumers subjected to the coal 
surcharge were those receiving electricity 
from the Talcher-Hirakud Grid. Relving 
on the Press Note. the Board claimed to 
recover the coal surcharge from the ap- 
pellant, but the appellant disputed its 
liability and filed Writ Petition No. 605 
of 1971 challenging the validity of the 
Press Note and praying for quashing the 
demand for coal surcharge, 


34. There were various conten- 
tions raised on behalf of the appellant in 
support of the writ petition. Since, ac- 


‘cording to the Press Note, the coal sur- 


charge was sought to be imposed bv the 
Board under Sections 49 and 59 and the 
Sixth Schedule to the Supply Act. the 
principal contention of the appellant was 
directed towards showing that none of 


_ these provisions authorised the Board to 


levy the coal surcharge and thereby en- 
hance the rates for supply of electricity 
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unilaterally, in derogation of the stipu- 
lation as to rates contained in the agree- 
ment. It was also urged on behalf of the 
appellant that in any event the coal sur- 
charge could not be levied on the appel- 
lant, since electricity to be supplied to the 
appellant under the agreement was to be 
from the Hirakud Hydro Power Station 
as clearly indicated in clauses (1) and (24) 
of the agreement and rise in the price of 
coal was, therefore, irrelevant so iar 
as the cost of supply of electricity to the 
appellant was concerned, Even if the 
electric supply from the Talcher Thermal 
Power Station was integrated with that 
from the Hirakud Hydro Power Station 
— a position seriously disputed by the 
appellant — it did not. according to the 
appellant, make any difference to the posi- 
tion because. in the first place, the Tal- 
cher Thermal Power Station was not 
established and inter-connected with the 
Hirakud Hydro Power Station pursuant 
to anv scheme under the Supply Act. and 
secondly, there was sufficient electricity 
generated in the Hirakud Hydro Power 
Station which would meet the require- 
ments of the appellant under the agree- 
ment and it was not necessary for the 
Board to draw upon the electricity gene- 
rated at the Talcher Thermal Power Sta- 
tion for the purpose of discharging its 
obligations under the agreement. Though 
the Press Note referred only to Ss. 49 and 
59 and the Sixth Schedule to the Supply 
Act as the source of the power to levy 
the coal surcharge, the Board also sought 
to justify its claim by reference to cl. (13) 
of the agreement and it, therefore. be- 
came necessary for the appellant to repel 
this contention of the Board. The appel- 
lant urged that clause (13) of the agree- 
ment could not clothe the Board with the 
authority to levy the coal surcharge, when 
it had no such authority under the provi- 
sions of the Supply Act. It was also con- 
tended on behalf of the appellant that, 
in any event, the power conferred under 
clause (13) of the agreement could not be 
exercised by the Board arbitrarily or un- 
reasonably, or on an extraneous or ir- 
relevant ground, and since electricity to 
be supplied to the appellant under the 
agreement was to be from the Hirakud 
Hydro Power Station, levy of coal sur- 
charge on the appellant on the ground 
that there was steep rise in the price of 
coal, when coal is not at all a necessary 
raw material in the generation of Hydro 
electric power, was arbitrary and un- 
reasonable and. to say the least. founded 
on a Wholly irrelevant ground. The ap- 
pellant also contended that there was 
nothing to show that the cost of genera- 
tion of electricity at the Hirakud Hydro 
Power Station was more than the rates 
for the supply of electricity stipulated in 
the agreement, Even if the combined 
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cost of generation of electricity at the 
Hirakud Hydro Power Station and the 
Talcher Thermal Power Station were 
taken into account, there was no mate- 
rial, said the appellant, to show that the 
rates for the supply of electricity provid- 
ed in the agreement were not sufficient to 
meet the cost of generation so as to justify 
revision of such rates under clause (13) of 
the agreement, 


35. Though these contentions were 
pressed on behalf of the appellant at the 
hearing of the writ petition. the Division 
Bench of the High Court of Orissa, which 
heard the writ petition, declined to enter- 
tain the merits of these contentions and 
dismissed the writ petition on a short pre- 
liminary ground. That ground may be 
stated as follows in the words of the Divi- 
sion Bench: “Clause 23 of the agreement 
provides for arbitration in the event of 
any dispute arising out of it. We are of 
the view that the petitioner must avail 
of the specific remedy provided in the 
agreement, if so advised, to resolve its 
dispute with the Board as in our opinion, 
even if on an examination of the several 
contentions advanced before us it turns 
out that adequate power under the sta- 
tute is wanting. the Board mav yet iustify 
its action relying upon the contractual 
provision. Whether the levy is justified 
under the agreement is a matter well 
within the scope of the arbitration pro- 
ceeding, If the petitioner disputed the 
levy in a civil action, Section 34 of the 
Arbitration Act, 1940, could have been 
relied upon by the Board to divert the 
action to the private forum chosen by the 
parties. The petitioner should not be 
permitted to invoke our extraordinary 
jurisdiction”, and on this view the Divi- 
sion Bench dismissed the writ petition 
“without examination of the merits of the 
several contentions.’ The appellant av- 
plied to the High Court for leave to ap- 
peal to this Court. but the application 
was refused and hence the appellant 
brought the present appeal with special 
leave obtained from this Court. 


36. It is apparent from the Press 
note that when the Board decided to levy 
the coal surcharge on the consumers re- 
ceiving electricity from the Talcher Hira- 
kud Grid, it claimed to do so under Sec- 
tions 49 and 59 and the Sixth Schedule to 
the Supply Act, We must, therefore, 
first examine whether any of these provi- 
sions of the Supply Act empowered the 
Board to levy the coal surcharge. We 
fail to see how the machinery of arbitra- 
tion contained in clause (23) of the agree- 
ment can possibly cover such a question. 
The arbitration agreement in that clause 
applies only to a dispute or difference “as 
to the supply of electrical energy here- 
under or the pressure thereof or as to the 


1984 S.C. [Prs. 36-38] Indian Aluminium Co. v. K. S. E. Board (BhagwatiJ.) A.LR. 


interpretation of this Agreement or the 
right of the supplier or the consumer 
respectively to determine the same or any 
other question, matier or thing arising 
hereunder.” The question as to whether 
the Board had the power under Ss. 49 
and 59 and the Sixth Schedule to ithe 
Supply Act to levy the coal surcharge is 
not a question. matter or thing arising 
under the agreement. It is a claim found- 
ed on the provisions of the Supply Act to 
impose the coal surcharge in addition to 
the rates pavable by the appellant to the 
Board under the agreement. Such a 
claim clearly falls outside the ambit and 
coverage of the arbitration provision con- 
tained is clause (28) of the agreement. 
The arbitration agreement cannot there- 
fore, be regarded as a relevant factor 
which should legitimately influence the 
discretion of the Court in declining to 
entertain the writ petition on merits. So 
we proceed to consider how far Sec- 
tions 49 and 59 and the Sixth Schedule 
to the Supply Act could be regarded as 
providing statutory authority to the Board 
to levy coal surcharge on the appellani. 
37. We have already had occasion 
to consider the true scope and ambit of 
Sections 49 and 59 of the Supply Act in 
Indian Aluminium Company v. Kerala 
State Electricity Board, C. A. No. 1457 
of 1971, decided on 23-7-1975 in which 
we have pronounced our iudgment this 
morning. It is clear from our judgment 
in that case that neither Section 49 nor 
Section 59 confers any authority on the 
Board to enhance the rates for supply of 
electricity where they are fixed under 
stipulation made in an agreement, The 
Board has no authority under either of 
these two sections to override a contrac- 
tual obligation and enhance unilaterally 
the rates for the supply of electricity. 
Now, the effect of the levy of coal sur- 
charge would be to enhance the rates for 
the supply of electricity stipulated under 
the agreement. It would, therefore, appear 
to us clear that the Board cannot claim 
to justify the levy of coal surcharge on 
the appellant by resort to Section 49 or 
59. It is futile for the Board to rely on 
either of those two sections. Equally 
futile is the reliance placed by the Board 
on the Sixth Schedule to the Supply Act. 
The Sixth Schedule is, bv a fiction enact- 
ed in Section 57, deemed to be incorpo- 
rated in the licence of every licensee and 
if the Board were a licensee for the pur- 
pose of this section, the provisions of the 
Sixth Schedule would also apply to it 
and it would be entitled under clause (1) 
of the Sixth Schedule to so adiust its 
charges for the sale of electricity by en- 
hancing them that its clear profit in any 
year of account does not. as far as pos- 
sible, exceed the amount of reasonable 
return. But the definition of ‘licensee’ 


given in Section 2, sub-section (6) says 
that, the provisions of Section 26 of the 
Supply Act notwithstanding. ‘licensee’ 
does not include the Board. The Board 
is, therefore. by express enactment 
taken out of the category of licensee for 
the purpose of the Supply Act. Section 57 
cannot, in the circumstances, have any 
application to the Board and if that be 
so, the provisions of the Sixth Schedule 
cannot be invoked by the Board in sup- 
port of its claim to enhance the rates by 
the addition of the coal surcharge. 


38. But that does not put an end 
to the controversy between the parties. 
It is true that in the Press Note the Board 
relied only on Sections 49 and 59 and the 
Sixth Schedule of the Supply Act as the 
source of the power under which it claim- 
ed to levy the coal surcharge and these 
provisions have been found not to contain 
the power sought in them. But, if there 
ig one principle more well settled than 
any other, it is that, when an authority 
takes action which is within its compe- 
tence, it cannot be held to be invalid. 
merely because it purports to be made 
under a wrong provision. if it can be 
shown to be within its power under any 
other provision. A mere wrong descrip- 
tion of the source of power — a mere 
wrong label — cannot invalidate the 
action of an authority, if it is otherwise 
within its power. The Board claimed 
that, in any event, even if Sections 49 
and 59 and the Sixth Schedule to the 
Supply Act could not be construed as au- 
thorising the Board to enhance unilateral- 
ly the rates for supply of electricity. the 
Board had the power under clause (13) 
of the agreement to levy the coal sur- 
charge on the appellant and the decision 
to levy the coal surcharge could be: justi- 
fied by reference to this power. Now. if 
this claim of the Board were well found- 
ed, it would afford a complete answer to 
the challenge made on behalf of the ap- 
pellant. But the appellant raised various 
contentions in answer to this plea based 
on clause (13) of the agreement. We have 
referred to some of these contentions in 
an earlier part of the judgment. It is 
here that the case of the appellant foun- 
ders on the reck of the preliminary objec- 
tion, Clause (23) of the agreement pro- 
vides that any dispute or difference relat- 
ing to a auestion. thing or matter arising 
under the agreement shall be referred to 
the arbitration of a single arbitrator. 
Questions such as: whether the Board 
had power under clause (13) of the agree- 
ment to levy any coal surcharge at all 
when no such power was conferred on it 
by the Act, whether the action of the 
Board in levying the coal surcharge on 
the appellant under clause (13) of the 
agreement was arbitrary and unreasonable 
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or whether it was"based on extraneous and 
irrelevant considerations and whether. on 
the facts and circumstances of the case, 
the Board was justified under clause (13) 
of the agreement to levy the coal sur- 
charge on the appellant, are plainly aues- 
tions arising under the agreement and 
they are covered by the arbitration pro- 
vision contained in clause (23) of the 
agreement. All the contentions raised by 
the appellant against the claim to iustify 
the levy of the coal surcharge bv refer- 
ence to clause (13) of the agreement 
would, therefore, seem to be covered by 
the arbitration agreement and there is no 
reason why the appellant should not 
pursue the remedy of arbitration which 
it has solemnly accepted under clause (23) 
of the agreement and instead invoke the 
extraordinary jurisdiction of the High 
Court under Article 226 of the Constitu- 
tion to determine questions which really 
form the subject-matter of the arbitra- 
tion agreement. We are, therefore. of the 
view that the High Court was right in 
exercising its discretion against entertain- 
ine the writ petition on merits, in so far 
as it was directed against the validity of 
the levy of the coal surcharge under 
clause (13) of the agreement. The merits 
of the contentions raised by the appellant 
would have to be decided by arbitration 
as D aed in clause (23) of the agree- 
ment, 


39. We, therefore, dismiss the ap- 
peal. but, in the peculiar circumstances 
of the case, make no order as to costs. 
Civil Appeal No. 1654 of 1974 

40, This appeal. by special leave, 
is directed against the order of the High 
Court of Orissa dismissing Writ Petition 
No. 527 of 1971 filed by the appellant 
against the Orissa State Electricity Board 
(hereinafter referred to as the Board). 
Writ Petition No. 527 of 1971 challenged 
the validity of the. same Press Note dated 
ist February, 1971 which also formed the 
subject-matter of challenge in Writ Peti- 
tion No. 605 of 1971 leading to Civil Ap- 
peal No. 1653 of 1974. The facts giving 
rise to Writ Petition No. 527 of 1971 are 
identical with those of Writ Petition No. 
605 of 1971 barring only the difference 
that whereas the appellant in Writ Peti- 
tion No. 605 of 1971 carried on the busi- 
ness of manufacture of board and paper. 
the appellant in Writ Petition No. 527 of 
11971 carried on the business of running a 
textile mill and while the agreement be- 
tween the appellant and the State of 
Orissa for supply of electricity in Writ 
Petition No. 605 of 1971 was dated 8th 
December, 1960, the agreement in Writ 
Petition No. 527 of 1971 was dated 12th 
May. 1960. The material terms and con- 
ditions of both the agreements were, how- 
ever, the same. The iudgment given by 
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us in Titagarh Paper Mills Co. Ltd. v. 
Orissa State Electricity Board, {Civil 
Appeal 1653 of 1974) must also, therefore. 
govern the decision of this appeal and 
whatever we have said in Titagarh Paper 
Mills Co. Ltd. v. Orissa State Electricity 
Board, (Civil Appeal 1653 of 1974) must 

apply equally in the present case, 
4 We. therefore, dismiss the ap- 

peal with no order as to costs. i 
Order accordingly. 
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Badri and others, Appellants v. 
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Criminal Appeal No. 39 of 1972 
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(A) Criminal Trial — Apprecia- 
tion of evidence — Rival village fac- 
tions Partisan witnesses alone 
Natural and probable witnesses to in- 
cident — Evidentiary value — Evi- 
dence can not be rejected — (Evidence 
Act (1872), Section 3). 


In case where a murder takes 
place in a village where there are two 
factions bitterly opposed to each 
other, it would be idle to expect inde- 
pendent persons to come forward to 
give evidence and only partisan wit- 
nesses would be natural and probable 
witnesses to.the incident. In such a 
case it would not be right to reject 
their testimony out of hand merely 
on the ground that they beionged to 
one faction or another. Their evidence 
has to be assessed on its own merits 
AIR 1971 SC 2156 Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2156 =1971 Cri LJ 1468 6 

Mr. D. Mukherjee, Sr. Advocate 
(Mr. D. Goverdhan, Advocate with 
him), for Appellants; Mr. O. P. Rana, 
Advocate, for Respondent. 

Judgment of the Court was delivered by 

BHAGWATI, J.:— The appellants and 
one Tulsi Das were charged for offences 
under Sections 802 and 201 read with Sec- 
tion 149 of the Indian Penal Code. The ap- 
ps were also charged for offence under 
ection 148 and Tulsi Das for offence under 
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Section 147. The Sessions Judges, Hamirpur 
acquitted the appellants and Tulsi Das of all 
the offences charged against them, The State 
preferred an appeal against the order of ac- 

uittal and the High Court partly allowed 
the appeal so faras the appellants were con- 
cerned, and, setting aside the order of ac- 
quittal, convicted the appellants of offences 
under Section 802 read with Section 149 as 
well .as Section 148 and sentenced each of 
them to suffer life imprisonment for the of- 
fence under Section $0% read with Section 
149 and two years’ rigorous imprisonment 
for the offence under Section 148 with a 
direction that both sentences should run con- 
currently. The acquittal of the appellants 
for offence under Section 201 read with Sec- 
tion 149 was confirmed by the High Court 
and so also was the acquittal of Tulsi Das in 
respect of the charges preferred against him. 
Since the acquittal of the appellants in res- 

ect of offences under Section 302 read with 

ection 149 and Sec, 148 was reversed and 
the appellants were sentenced to rigorous 
imprisonment by the High Court, the ap- 
pellants preferred the present appeal under 
Section 2 (a) of the Supreme Court Enlarge- 
n of Criminal Appellate Jurisdiction Act, 


2. The incident giving rise to the 
prosecution in the present case took place in 
Village Aunta within the jurisdiction of Police 
Station Rath in Hamirpur District. It is 
clear from the evidence on record, and that 
was not disputed by either party, that there 
were at the material time two factions in this 
village, one consisting of followers of the 
previous Pradhan Bindaban and the cther 
consisting of the followers of Ram Sevak 
who. was Pradhan then in the office. There 
was considerable bitterness .and enmity be- 
tween these two factions and their mutua 
enmity had already taken twelve lives. The 
appellants belonged to the faction of Binda- 
ban, while the deceased Chet Ram, who was 
also known as Karia, and his companions 
owed allegiance to the faction of Ram Sevak. 
The prosecution case was that an ‘incidant 
took place on 26th March, 1967 between ap- 
pellants 1 and 2:and Tulsi Das on the one hand 
and one Maddu on the other in which the 
deceased Chet Ram and one Ram Das as- 
sisted Maddu by taking him to the Police Sta- 
tion and lodging a report against appellants 
Nos. 1 and 2 and Tulsi Das. This incident, 
according to the prosecution, roused the ire 
of the appellants and Tulsi Das which culmi- 
nated in the attack on the deceased Chet 
Ram on the next day, that is 27th March, 
1967, On that day at about 8 p. m. the de- 
ceased Chet Ram was returning from the 
house of one Vishwa Nath where he had gone 
for applying “Holi Tilak’. He was accom- 
panied by Ram Das, Ganga Din, Balli and 
Ghanshyam. On the way there was the house 
of one Laxmi with a courtyard. When 
these persons were near the house of Laxmi, 
the appellants and Tulsi Das appeared from 
the northern side. Appellants Nos. 1 and 2 
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were armed with guns, appellants Nos. 8 to 
6 with spears, appellant No. 5 with a pharsa, 
appellant No. 4 with an axe and Tulsi Das 
with a lathi. The deceased Chet Ram was, at 
this point of time,a few paces ahead of his 
companions. Appellant No. 1 accosted the de- 
ceased Chet Ram and said that he would not 
let him escape and with these words he fired 
his gun. The shot hit the deceased Chet 
Ram whereupon he immediately ran into the 
court yard (Bakhri) of the house of Laxmi. 
The appellants and Tulsi Das chased him 
into the courtyard and appellants Nos. 1 
and 2 fired their guns at him. The shot hit 
the deceased Chet Ram and he fell down. 
The other appellants then .attacked him and 
gave him blows with the respective weapons 
in their hands. This was witnessed by Ram 
Das, Ganga Din, Balli and Ghanshyam who 
had followed the appellants and were stand- 
ing at the entrance (pauri). Appellants Nos. 1 
and 2 thereafter dragged the dead body of 
the deceased Chet Ram along the lane and 
dropped it in front of the house of one Bud- 
dhu carpenter. The other appellants also 
went along with them. Ram Das, Ganga Din, 
Balli and Ghanshyam too followed the ap- 

ellants and they saw that after the dead 
I ody of the deceased Chet Ram was dropped 
in front of the house of Buddhu carpenter, 
appellant No. 5 gave two blows on the neck 
with his pharsa in order to make sure that 
Chet Ram was dead. In the meantime, one 
Khem Raj also arrived at the scene. Appel- 
lants Nos. 1 and 2 thereafter again removed 
the dead body and dragged it to village Tola 
where one Chaitu saw them and from village 
Tola they dragged the dead body to village 
Amgaon where, it appears, the dead body 
was thrown into the Bhaira Nala. Appellants 
Nos. 1 and 2 were, throughout this opera- 
tion, accompanied by other appellants. Ram 
Das, according to the prosecution, went and 
informed Ram Dayal, father of the deceased 
Chet Ram, about this incident. Ram Dayal 
immediately left in search of the dead body 
of his son, but not finding it he returned dis- 
appointed. Thereafter he got a report of 

e incident written by one Mansa Ram and 
went to the Police Station Rath and lodged 
it at 5.80 p. m. on the same day. On 
receiving the First Information Report the in- 
vestigating officer ‘Agnihotri proceeded to 
village .Aunta and started investigation. He 
recorded the statements of the witnesses, He 
noticed that there was a lot of blood in the 
court yard of Laxmi and there were also 
some pieces of broken teeth at that place. He | 
also recovered nine pellets and three wads 
of cartridges from the place of the incident 
and found two pellets embedded in the door 
of Laxmi’s house. He also noticed that there 
was a good deal of blood in front of the house 
of Buddhu carpenter. The dead body could 
not be traced on that day, but on the next 
day, Agnihotri, following the stains of blood 
and marks of dragging, reached Bhajra Nala 
and found the dead body submerged in water 
held by two heavy stones. The Post-mortem 
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examination of the dead body was thereafter 
performed by Dr, K. P. Mittal and after the 
report of the post-mortem examination was 
received, a charge-sheet was submitted against 
the appellants and Tulsi Das. 


8. The case was: tried by the. Sessions 
Judge, Hamirpur. Before the learned Ses- 
sions Judge the prosecution examined several 
witnesses to prove the case against the ap- 
pellants. Out of these witnesses, we need 
refer only to three, namely, Ghanshyam, Ram 
Das and Chandan, wife of Laxmi, who, ac- 
cording to the prosecution, were eye-wit- 
nesses to the incident. The learned Sessions 
fudge disbelieved these three eye-witnesses 

y adopting a rather curious process of re- 
asoning. First he examined the prosecution 
story in regard to dragging of the dead body 
of the deceased Chet Ram. He held that the 
theory of dragging was not believable and 
gave four reasons for taking this view. Firstly, 
he thought that the dragging of the dead 
body from the court yard of" Laxmi’s house 
to Bhaira Nala was unnecessary. Secondly 
he could not appreciate why it was necessary 
for appellant No. 5 to give two pharsa blows 
on the neck of the deceased Chet Ram in 
front of the house of Buddhu carpenter. 
Thirdly, he felt that it was difficult, if not 
impossible, for two persons to drag the dead 
body upto a distance of four furlongs. And 
fourthly, he thought that if the dead body 
was dragged for such a long distance, there 
should be quite big post-mortem wounds on 
the dead body, but no such post-mortem 
wounds were found. He then proceeded to 
consider the evidence of the witnesses against 
the background of rejection of the story of 
dragging. So far as Ram Dayal is concern- 
ed, he dismissed the evidence of this wit- 
ness on the’ ground that he was not an eye- 
witness, but at the same time relied on his 
evidence for the purpose of holding that 
there was enmity between the factions of 
Bindaban and Ram Sevak and the appellants 
belonged to the former faction while Ram 
Dayal, Ram Das and the deceased Chet Ram 
belonged to the latter and it was, therefore, 
not difficult to believe that Ram Dayal and 
Ram Das had falsely implicated the appel- 
lants. He observed that it was likely that 
‘when Ram Dayal lodged the report at Police 
Station Rath, he did not know who were the 
real assailants of the deceased Chet Ram, but 
implicated the appellants only because the 
latter belonged to a different faction than 
his, The evidence of Ghanshyam was dis- 
carded on the ground that he was a nephew 
of Ram Dayal and as such not a very reli- 
able person. The evidence of Khem Raj was 
also rejected and the reasoning given was that 
he was a ploughman of Prithviraj who was 
the brother of? Ram Sevak. The same criti- 
cism was also levelled against the evidence 
of Ram Das, and it was held that he was 
also an interested witness as-he belonged to 
the faction of Ram Sevak. e learned Ses- 
sions Judge found it difficult to believe the 
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testimony of this witness when he said that 
he and the other witnesses entered the paur 
of Laxmi and from there saw that part of 
the incident which took place inside the 
house and they remained standing there even 
when the appellants dragged the dead body 
of the deceased Chet Ram out of the court- 
yard and carried it away by dragging it. So 
far as the evidence of Chandan, wife of 
Laxmi is concerned, the learned Sessions 
Judge conceded that she was a natural wit- 
ness, but did not think it proper to place any 
reliance on her evidence, firstly, because she 
was not named as a witness in the charge- 
sheet nor was she examined as a witness in 
fhe Committing Magistrate’s court, and 
secondly, because she mentioned in her evi- 
dence only the names of appellants Nos. 1, 
8 and 6 and stated that she did not recognise 
the other assailants, and lastly, because it 
appeared from her evidence to be doubtful 
whether she saw the incident which took 
place in the courtyard. The learned Ses- 
sions Judge also pointed out that the First 
Information Report omitted to mention that 
appellants Nos. 3, 4 and 6 had attacked the 

eceased Chet Ram in the courtyard of 
Laxmi or anywhere else and this omission 
was a serious blow to the prosecution care. 
The learned Sessions Judge on this view held 
that the evidence on record did not establish 
the guilt of the appellants beyond doubt and 
he accordingly acquitted them, 


4. The State preferred an appeal 
against the order of acquittal to the High 
Court. The High Court closely serutinised 
the evidence and on the appreciation of the 
evidence came to the conclusion that the 
learned Sessions Judge had erred in acquit- 
ting the appellants. The High Court pointed 
out that the time and place of the incident 
were established beyond question and they 
were not challenged on behalf of the appel- 
lants. The High Court then proceeded: to 
discuss the reasoning of the learned Sessions 
Judge in regard to the theory of dragging 
and demonstrated how in its opinion the re- 
asoning was fallacious. The High Court ob- 
served that there was nothing inherently im- 
probable in the conduct of the appellants’ 
in removing the dead body of the deceased 
Chet Ram from the court yard of Laxmi by 
dragging it. The High Court thought that the 
explanation given by the prosecution that ap- 
pe ant No. 5 must have given two pharsa 

lows on the neck of the deceased Chet Ram 
in front of the house of Buddhu carpenter 
in order to make sure that ‘the victim died 
was quite plausible. The High Court also 
did not find it difficult to believe that two 
persons could have dragged the dead body 
upto a distance: of four furlongs. So far as 
the argument based on absence of post- 
mortem injuries on the dead body was con- 
cerned, the High Court observed ‘that ac- 
cording to the evidence of Ram ‘Das and 
Khem Raj the appellants were dragging the 


dead body in such a manner that no pact 
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of the dead body touched the ground except 
the head and there were two abrasions on 
the head which supported the case of drag- 
ging. The High Court accordingly held that 
the story of dragging could not te ruled out 
and the finding of the learned Sessions Judge 
on that point could not be sustained.” The 
High Court then proceeded to consider the 
evidence of Ghanshyam and Ram Das and 
held that merely because they were witnesses 
belonging to the faction of Ram Sevak that 
was not sufficient reason for rejecting their 
testimony. Since the village was faction- 
ridden, it would be idle to expect indepen- 
dent persons to come forward as witnesses. 
The High Court accepted the evidence of 
Ghanshyam and Ram Das in so far as it 
related to the incident outside the house of 
Laxmi, but in so far as it related to the in- 
cident inside the house, the High Court pre- 
ferred not to rely on the evidence of these 
two witnesses as it felt that it was rather im- 
probable that they would take the risk of going 
inside the house when the appellants zully 
armed were assaulting the deceased Chet Ram. 
The High Court then considered the medical 
evidence and observed that the number of in- 
juries found on the dead body of the deceas- 
ed Chet Ram and the nature of such injuries 
clearly showed that they must have been 
caused by not less) than five or six persons 
and_they also corroborated the ora] evidence 
of Ghanshyam and Ram Das that the appel- 
lants were armed with guns, spears, axe and 
pharsa, The High Court pointed out that 
injuries Nos, 1 and 2 in the post-mortem re- 
port tallied with the injuries alleged to have 
been inflicted by appellant No. 5 on the 
neck of the deceased Chet Ram in front of 
the house of Buddhu carpenter and they 
were injuries which could have been caused 
by pharsa, injuries Nos. 5, 6 and 7 were 
typical axe injuries and injuries Nos. 12 and 
13 were clear spear injuries. There were 
four gun-shot wounds found in the back of 
the chest of the deceased Chet Ram and this 
circumstance supported the oral evidence of 
Ghanshyam and Ram Das that the deceased 
Chet Ram was chased by the ‘appellants in 
the court-yard of Laxmi’s house when the 
gun-shots were fired. The High Court 
pointed out: “It is also a significant fact 
that the mode of assault, the particalar 
points of' injuries and the various weapons 
wielded were all set out in the first informa- 
tion report which was lodged on 27-3-1967 
whereas the dead body was recovered later, 
i. e., on 28-38-1967, If the witnesses had not 
seen the occurrence the injuries noted in the 
post-mortem report could not have tallied 
with those mentioned in the statements of 
the witnesses”. The High Court also. accepted 
the evidence of Chandan. She was, accord- 
ing to the High Court, a wholly independent 
witness ‘and there was a ring of truth in her 
evidence. ` It is true that she did not men- 
tion the names of appellants Nos. 2, 4, and 5 as 
assailants of the deceased Chet Ram, but 


she explained this by saying that it was out 
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of fear that she did not mention their names 
and this explanation was found acceptable by 
the High Court since these appellants were 
either the sons or the nephews of Bindaban, 
The High Court relied on a very significant 
circumstance, namely, that her statement was 
recorded by the investigation officer Agni- 
hotri on the same day on which the incident 
took place and pointed out that it did not 
matter that she was not examined initially in 
the Court of the Committing Magistrate, The 
High Court agreed that the First information 
Report did not mention that appellants Nos. 
8, 4,5 and 6had also attacked the deceased 
Chet Ram in the courtyard of Laxmi’s house 
or anywhere else, but did not consider this 
omission to be of any significance since the 
first Information Report was lodged by Ram 
Dayal who was not himself an eyewitness to 
the incident. The High Court attached great 
importance to the fact that the first Informa- 
tion Report was lodged promptly without de- 
liberation or consultation and observed that 
it has a ring of truth about it. On a conspectus 
of these various circumstances the High 
Court took the view that it was sufficiently 
established by the evidence on record that 
the qpel had formed an unlawful as- 
sembly and in furtherance of the common ob- 
ject they attacked the deceased Chet Ram 
and intentionally caused his death. The High 
Court accordingly reversed the acquittal of 
the appellants and convicted and sentenced 
each of them for offences under Section 148 
and Section 302 read with Section 149. The 
question is whether the High Court was justi- 
fied in doing so? 


5. Now, if we turn to the judgment 
of the learned Sessions Judge, we find that 
it suffers from several] infirmities. We ‘may 
first consider the discussion in regard to the 
theory of dragging. There are four reasons 
given by the learned Sessions Judge for re- 
jecting the story of dragging, Each of these 
four reasons has been considered and dis- 
approved by the High Court and, ina our 
opinion, rightly. Let us look at the basic 
facts which are established beyond doubt. It 
can hardly be disputed that the assault on 
the deceased Chet Ram took place in the 
court-yard ‘of Laxmi’s house and in this as- 
sault, amongst various weapons, guns were 
used. There was a good deal of blood in the 
court-yard of Laxmi’s house and nine pellets 
and three wads of cartridges were found 
there and there were also two pellets em- 
bedded in the door of Laxmi’s house. Then 
again there was a pool of blood in front of 
the house of Buddhu carpenter and that 
means that the body of the deceased Chet 
Ram must have been taken to that place. The 
dead body was ultimately found submerged 
in the water in Bhaira Nala and it is, there- 
fore, obvious that it must have been carried 
from near the house of Buddhu ‘carpenter to 
Bhaira Nala. If that be so, how can the 
story of dragging be regarded as improbable. 
Does it not stand to reason that the assail- 
ants carried the dead body from the court- 
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yard of Laxmi’s house to Bhaira Nala by 
dragging it? Apart from carrying the dead 
body in a vehicle—-which it was nobody’s case 
that the assailants did—dragging was the only 
mode by which they could have carried the 
dead body. Of course, it must be re- 
membered that when the witnesses speak of 
dragging, it does not mean dragging in such 
manner that the whole of the dead body 
would be touching the ground. There is, 
therefore, no point in the criticism of the 
learned Sessions Judge that it was not neces- 
sary for the appellants to drag the dead body 
when we find that in fact they did carry it 
from the court-yard of Laxmi’s house to 
' Bhaira Nala, It is also difficult to under- 
stand the criticism of the learned Sessions 
Judge that it was not necessary for appellant 
No. 5 to give two pharsa blows on the neck 


of the deceased Chet Ram in front of the 
house of Buddhu carpenter when the oral 
evidence of the witnesses on this point is 


found amply corroborated by the existence 
of a pool of blood in front of the house of 
Buddhu carpenter and the medical evidence 
of injuries 1 and 2 in the post-mortem re- 
port. It cannot be said that the explanation 
given by the prosecution that appellant No. 5 
gave two pharsa blows on the neck of the de- 
ceased Chet Ram in order to make sure that 
he was Killed is farfetched or improbable. 
We also fail to appreciate the remark of 
the learned Sessions Judge that it would be 
difficult for two persons to drag the dead 
body upto a distance of four furlongs when 
the evidence on record clearly shows that in 
fact the dead body was carried by the as- 
sailants all this distance. The learned Sessions 
Judge relied on the absence of post-mortem 
wounds on the dead body in order to raise 
an inference that the dead body could not 
have been dragged such a long distance, but 
this observation is also, in our opinion, not 
justified. It is the evidence of Ghanshyam 
that “from beginning to end the dead body 
was dragged by holding it up only. Only his 
head was touching the ground”. Appellants 
Nos. 1 and 2 were dragging the dead body 
in such a manner that no part of the dead 
body, except the head, touched the ground. 
If that be so, one can understand the absence 
of post-mortem injuries on the other parts 
of the dead body except the head. It may 
also be noted that, according to Agnihotri. 
Investigating Officer, who examined the 
dead body, he found that there were black 
dark marks on the back of the dead body 
and they were, in his oipnion, due to drag- 
ging, Moreover, there is one very important 
circumstance which the learned Sessions 
Judge failed to take into account and it is 
that Agnihotri. Investigating Officer could 
trace the dead body to Bhaira Nala by fol- 
lowing the stains of blood and marks of drag- 
ging along the path. This circumstance es- 
tablishes beyond doubt that the dead body 
was carried by the appellants from the court- 
yard of Laxmi’s house to Bhaira Nala by 
dragging it and the-learned Sessions Judge 
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was plainly and egregiously wrong in disbe- 
lieving the story of dragging. 


6. The learned Sessions Judge also 
fel] into an error in observing that the de- 
ceased Chet Ram was a man of loose charac- 
ter and a bully and “the possibility of Karia 
having been murdered by some persons re- 
sidents of this Bakhari cannot be ruled out”. 
This was nothing but speculation on the part 
of the learned Sessions Judge for which there 
was not the slightest justification in the evi- 
dence on record. The learned Sessions Judge 
also adopted a rather superficial approach in 
rejecting the testimony of Ram Dayal, Ghan- 
shyam, Ram Das and Khem Raj on the 
ground that Ram Dayal, Ghanshyam and Ram 
Das belonged to the faction of Ram Sevak 
and were, therefore, interested persons, and 
Khem Raj was a ploughman of Prithviraj 
who was a brother of Ram Sevak. The 
learned Sessions Judge overlooked the fact, 
which he himself took great care to em- 
phasise in his judgment, that there were two 
factions in the village bitterly opposed to 
each other and their enmity had already 
taken a toll of twelve lives and, therefore, it 
would be idle to expect independant persons 
to come forward to give evidence and only 
partisan witnesses would be available, as they 
would even otherwise be natural and pro» 
bable witnesses to the indident. It would 
not be right to reject their testimony out of 
hand merely on the ground that they be- 
longed to one faction or another, This Court 
pointed out in Raghubir Singh v. State of 
U. P., AYR 1971 SC 2156 = (1971 Cri LJ 
1468) that “in this connection the general 
reluctance of an average villager to appear, 
as a witness and get himself involved in 
cases of rival village factions when spirits- 
on both sides are running high has to be 
borne in, mind”. The learned Ses- 
sions Judge was, therefore, plain- 
ly and indubitably in error in rejecting the 
evidence of Ram Dayal, Ghanshyam, Ram 
Das and Khem Raj without even caring to as- 
sess it on its own merits. It is indeed diffi- 
cult to see how the evidence of Ram Dayal 
could be rejected. He lodged the first In- 
formation Report with the police at 5.30 p. m. 
on the same day and obviously, since he was 
not an eye-witness to the incident, he must 
have got the information from some one who 
witnessed the incident and there is no ‘reason 
why he should be disbelieved when he stated 
that it was Ram Das, Ghanshyam, Ganga 
Din and Bally who gave the information to 
him on the bsis of which he lodged the 
first. Information Report, This part of the 
evidence of Ram Dayal would also show that 
Ram Das and Ghanshyam were eye-witnesses 
to the incident. It is quite natural that Ram 
Das and Ghanshyam were with the deceased 
Chet Ram as they all belonged to the same 
faction of Ram Sevak and there is nd inherent 
improbability in their being present when 
the incident occurred. It is true that it is 
a little difficult to believe that when the ap- 
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pellants chased the deceased Chet Ram into 
the Court-yard of Laxmi, Ram Das and 
Ghanshyam followed them and, standing 
near the entrance, they saw that part of the 
incident which took place inside the court- 
yard. It is quite likely, as held by the High 
Court, that Ram Das and Ghanshyam would 
not have taken the risk of following the ap- 
pellants inside the court-yard as they did not 
have any weapons, while the appellants were 
heavily armed. They must have remained 
outside and taken cover so as not to be seen 
by the appellants. But there is no doubt that 
they must have heard the gun shots fired 
by appellants 1 and 2. Equally, they must 
have seen the appellants dragging the dead 
body upto the house of Buddu carpenter, ap- 
pellant No. 5 giving two blows on the neck 
of the deceased Chet Ram and the appel- 
lants once again dragging the dead body to- 
wards Amgaon. If they had not seen the 
first part of the incident which took place 
outside the court-yard of Laxmi, heard the 
pun: hoty fired by appellants 1 and 2, seen 
the appellants dragging the dead body from 
the court-yard of Laxmi upto the house of 
Buddhu carpenter, appellant No. 5 giving two 
pharsa blows on the neck of the deceased 
Chet Ram and the appellants then once 
again dragging the dead body via Tila to- 
wards Amgaon, it is difficult to see how 
this information could have been received by 
Ram Dayal so as to enable him to lodge 
the first information report containing this 
information. The first information report 
. mentions the names of the appellants and 
the weapons which each of them carried, 
narrates the first part of the incident which 
took place outside the court-yard of Laxmi and 
sets out the entire sequence of events after 
the firing of the gunshots inside the court-yard 
of Laxmi. How could Ram Dayal have ob- 
tained all this information unless Ram Das 
and Ghanshyam were eye-witnesses? More- 
over, it may be noted that the first informa- 
tion report was lodged at 5.80 p. m, on 27th 
March, 1967 while the dead body was re- 
covered on the next day and yet the parti- 
culars in regard to the firing of gun-shots 
and giving of two pharsa blows by appellant 
No, 5 on the neck of the deceased Chet Ram 
completely tally with the medical evidence 
as to the injuries detected as a result of the 
post-mortem examination. This  circumst- 
ance lends the greatest assurance to the pro- 
secution case that Ram Das and Ghanshyam 
were eye-witnesses to the incident. 


. The evidence of Chandan, wife 
of Laxmi was also rejected by the learned 
Sessions Judge on a rather flimsy ground. 
The learned Sessions Judge conceded that 
Chandan was a natural witness, but he found 
it difficult to accept her testimony for three 
reasons, . One was that she was not named 
as a witness in the chargesheet or the calen- 
dar, the other was that she gave the names 
of only three appellants as assailants of the 
deceased Chet Ram and stated that she did 
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not recognise the others and thirdly, that she 
ran down after hearing the gun-shots and 
finding the door chained from outside, she 
ran upstairs again and it was only thereafter 
that she looked out into the court-yard and 
saw what was happening and it was, there- 
fore, doubtful whether she saw the remaining 
part of the incident, None of these three 
reasons is well founded and the High Court 
rightly did not accept any one of them as 
valid. One basic fact which must be re- 
membered while appreciating the evidence of 
this witness is that her statement was record- 
ed on the same day immediately after the 
incident when Agnihotri, investigating ofticer 
came to the site and started investigation. It 
is true that she was not named as a witness 
in the chargesheet nor was she called as a 
witness in the Committing Magistrate’s court 
but that cannot detract from the value of her 
testimony if otherwise it is found acceptable. 
It must be remembered that this was a fac- 
tion ridden village and it is quite probable 
that this lady was afraid to come and give 
evidence as she would be incurring the en- 
mity of the faction of Bindaban by doing so. 
That is perhaps the reason why she was not 
prepared to come and give: evidence and the 
police accordingly did not mention her name 
as a witness in the chargesheet and the pro- 
secution did not summon her to give evi- 
dence in the Committing Magistrate’s court. 
Ultimately she did come forward to give 
evidence at the stage of the trial before the 
learned Sessions Judge. But by that time 
her husband’s brother was murdered and 
Bindaban, his son and three others were ac- 
cused of that offence, She was, therefore, 
obviously afraid of implicating appellants 
Nos, 2, 4 and 5, as they were sons or nep- 
hews of Bindaban and it was for this reason 
that she mentioned only the names of appel- 
lants 1, 3 and 6 as the assailants of the de- 
ceased Chet Ram, stating that she could not 
recognise the other assailants. Since this 
statement of hers was contrary to her police 
statement, she was allowed to be cross-exa- 
mined by the prosecution and in answer to 
the prosecution, she admitted that due to fear 
she did not mention the names of all the 
appellants. This circumstance was comple- 
tely overlooked by the learned Sessions 
Judge in rejecting her testimony. She was 
a natural witness and there is no reason why 
she should have been disbelieved by the 
learned Sessions Judge when she deposed 
that from the Chhajja in front of the atari of 
her house she saw five or six persons assault- 
ing the deceased Chet Ram and they were 
armed with guns, spears, pharsa and axe. It 
must have taken her hardly a minute or 
two to rush down and on finding the door 
chained from outside, to run up again and 
there is little doubt that she must have 
seen the rest of the incident after the firing 
of the gun-shots. In fact it was not suggest- 
ed to her Jin cross-examination that she could 
not have seen any part of the incident. The 


learned Sessions judge was, therefore, clear- 
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ly in error in rejecting the testimony of this 
lady, The High Court rightly accepted her 
evidence and relied upon it for the purpose 
of holding the prosecution case established 
against the appellants, f 
8. We are, therefore, of the view that 
the High Court was justified in reversing the 
acquittal of the appellants and convicting 
a sentencing each of them for . offences 
under Section 148 and Section 302 read with 
Section 149. We do not see any reason to 
interfere with the decision of the High Court. 
The appeal is accordingly dismissed. 
Appeal dismissed, 


AIR 1975 SUPREME COURT 1991 
(From: KERALA)” 

H. R, KHANNA, M. H. BEG AND 
A. C. GUPTA JJ. 

Sales Tax Officer, Special Circle, Erna- 
kulam and another, Appellants v. The Tata 
Oil Mills Co, Ltd., Respondent. ‘ 

Civil Appeals Nos, 1988-1989 of 1970, 
D/- 29-7-1975. = 

(A) Constitution of India, Arts, 245, 
246, Sch. 7, List 2, Ent. 54 — Kerala General 
Sales Tax Act (15 of 1963) —- Competency 
of State Legislature to enact Section 22 (3). 
(Kerala General Sales Tax Act (15 of 1963), 
Section 22° (3)). 

The State Legislature is not competent 
to enact law contained in Section 22 (8) of 
the Kerala General Sales Tax Act in so far 
as it related to payment of an amount col- 
lected as tax on transactions not liable to tax 
under the Act or in excess of the tax leviable 
under the Act. Judgment of Kerala High 
Court Affirmed. (Paras 6, 8) 

It is not permissible for the State Legis- 
lature to enact a law under entry 54 for re- 
covery by the State of an amount which 
cannot be recovered as sales tax or pur- 
chase tax in accordance with the law on 
the subject and which is wrongly realised 
by a dealer as sales tax or purchase tax. 
Such a law plainly will not be a law relat- 
ing to tax on the sale or purchase of goods 
but will be one in respect of an amount 
wrongly realised by a dealer as sales tax or 
purchase tax. AIR 1964 SC 922, AIR 1971 
SC 946, Followed, (Pa-a 8) 

The amount'realised by a dealer in ex- 
cess of what is due as tax cannot be held 
to be “tax,” because such excess amount is 
not tax payable under the Act. If the State 
Legislature cannot make a law under entry 
54 of List II of the Seventh Schedule to 
the Constitution directing the payment to 
the State of any amount collected as tax on 
transactions not liable to tax under the Act, 
it would likewise be incompetent to make a 
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law directing payment to the State of an 
amount realised by a dealer in excess of the 
tax payable under the Act. The amount re- 
alised in excess of the tax leviable under the 
Act would not stand for this purpose on a 
footing different from that of the amount 
realised as tax, even though the same could 
not be recovered as tax under the Act. 
(Para 11) 
Cases Referred: Chronological Paras 
AIR 1971 SC 946 = (1970) 8 SCR 455 = 
1971 Tax LR 414 10 
AIR 1964 SC 922 = (1964) 6 SCR 867 9 


Dr. V. A. Seiyed Muhamad, Sr, Ad- 
vocate (Mr. K. M. K, Nair, Advocate with 
him); (In C. A. No. 1988 of 1970) and K. M. 
K, Nair, Advocate (In C. A. No, 1989 of 1970) 
for Appellants; Mr. G. B. Pai, Sr. Advocate, 
(Mr, A. G. Meneses, Advocate, for M/s. J. 
B. Dadachanji and Co. with him), for Res- 
pondent. ' 


Judgment of the Court was delivered by 


H. R. KHANNA, J.:— This judgment 
would dispose of civil appeals Nos. 1988 and 
1989 of 1970, filed on certificate against the 
judgment of the Kerala High Court, whereby 
that court held that it was beyond the com- 
petence of the State Legislature to enact law 
contained in sub-section (8) of Section 22 of 
the Kerala General Sales Tax Act, 1968 (Act 
15 of 1968) (hereinafter referred to as the 
Act) in so far as it related to payment of an 
amount collected as tax on transactions not 
liable to tax under the Act or in excess of 
the tax leviable under the Act. 

2. We may now set out the facts 
giving rise to one of the appeals. Both the 
earned counsel are agreed that the decision 
in that would also govern the other appeal. 


3. Under Section 5 of the Act, tax 
is payable by a dealer on his taxable turn- 
over. “Taxable turnover” is defined in Sec- 
tion 2 (xxv) of the Act as the turnover on 
which a dealer is liable to pay tax as deter- 
mined .after making such deductions from his 
total turnover and in such manner as may be 
pohe by the rules under the Act. It 

oes not, however, include the turnover of 
purchase or sale in the course of inter-State 
trade or commerce or in the course of export 
or import of goods, The Kerala General 
Sales Tax Rules have been framed by the 
State Government in exercise of the power 
conferred by Section 57 of the Act. Accord- 
ing to clause (i) of rule 9 of the said rules, 
in determining the taxable turnover the fol- 
lowing amount shall be deducted from the 
total turnover of the dealer: “the excise duty, 
if any, paid by the dealer to the Governr ent 
of Kerala or the Central Government in res- 
pect of the goods sold by him”. It may be 
stated that clause (i) was omitted subsequent- 
-4 but we are concerned with the period when 
that clause was an integral part of the rule. . 
4, The respondent is an incorporated 


company engaged in the manufacture and 
sale of soaps, toilets and other goods, The 
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respondents accounts disclosed that it had 
collected from the persons to whom it sold 
goods a sum of Rs. 80,591.71 as sales tax in 
excess of the tax which the respondent was 
liable to pay under the Act, The respon- 
dent, it would appear, paid Rs. 6,62,958 as 
excise duty and deducted the same from its 
total turnover for the purpose of determining 
the taxable - turnover. en, however, the 
respondent company sold the goods it collect- 
ed sales tax from the purchasers on the 
invoice price without deducting therefrom 
the excise duty paid in respect of the said 
goods. This resulted in the respondent com- 
pany realising Rs. 30,591.71 in excess of the 
sales tax payable in respect of the goods 
sold by it. The Sales Tax Officer held that 
the respondent was liable to pay the aforesaid 
amount of Rs: 80,591.71 to the Government 
under Section 22 (8) of the Act, The res- 
pondent then filed writ petition in the Kerala 
High Court to challenge its liability to pay 
the aforesaid amount on the ground that the 
provisions of Section 22 in so far as they 
imposed a liability. on a dealer to pay over 
to the Government any amount collected by 
him as sales tax, even though that amount 
was not payable as tax, was unconstitutional. 
The learned single Judge dismissed the peti- 
tion filed by the resopndent. On appeal, how- 
ever, the Division Bench held, as already 
mentioned earlier, that the impugned provi- 
sion was beyond the legislative competence 
of the State Legislature. 


5. Sub-section (8) of Section 22 of 
the Act reads as under: 

“(8) If any dealer or person collects tax 

on transactions not liable to tax under this 
Act or in excess of the tax leviable under this 
Act, such dealer or person shall, unless it is 
established to the satisfaction of the assess- 
ing authority that the tax so collected has 
been. refunded to the person who had origi- 
nally paid tax, pay over to the Government 
in addition to the tax payable, the amount 
so collected within such time and in such 
manner as may be prescribed,” 
The learned Judges of the High Court in 
holding the- above provision, in so far as it 
related to payment of an amount collected 
as tax on transactions not liable to tax under 
the Act or in excess of the tax leviable under 
the Act to be beyond the legislative com- 
petence of the State Legislature, referred to 
entry 54 of the State List in the Seventh 
Schedule to the Constitution upon which 
reliance had been piaced on behalf of the 
State. It was held that the State Legisla- 
ture was incompetent to enact the impugned 
provisions contained in sub-section (8) of Sec- 
tion 22 of the Act under the above entry. 


6. Iv. appeal before us Dr. Seyid 
Muhzammad on ehali of the appellants has 
assailed. the judgmeat of the Division Bench 
of the High Court. As against that, Mr. Pai 
on bekalf of the respondent has canvassed 
for the correctness of the ssid judgment, 
After hearing the learned counsel, we are of 
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the opinion that there is no merit in these 
two appeals. 

i. A State Legislature is competent 
to make a law under entry 54 of List II in 
Seventh Schedule to the Constitution in res- 
pect of “taxes on the sale or purchase of 
goods other than newspapers, subject to the 
provisions of entry 92A of List I”. Entry 92A 
of List I relates to taxes on the sale or 
purchase of goods other than newspapers, 
where such sale or purchase takes place in 
the course of inter-State trade or commerce, 
and we are not concerned with this entry. 

8. Entry 54 empowers State Legisla- 
tures to make law, except in certain cases 
with which we are not concerned, in respect 
of taxes on the sale or purchase of goods, As 
long as the law relates to taxes: on the sale 
or purchase of goods, it would be within! 
the competence of the State Legislature to 
enact such a law. It would not, however, be 
permissible for the State Legislature to enact 
a law under Entry 54 for recovery by the State, 
of an amount which could not be recovered as. 
Sales Tax or purchase tax in accordance with' 
the law on the subject and which was wrong-| 
ly realised by a dealer as Sales Tax or pur-. 
chase tax. Such a law plainly would not' 
be a law relating to tax on the sale or pur- 
chase of goods but would be one in respect 
of an amount wrongly realised by a dealer 
as Sales Tax or purchase tax, It looks per- 
haps odd that a dealer should recover in the 
course of business transactions certain sums 
of money as Sales Tax or purchase tax pay- 
able to the State and that he should subse- 
quently decline to pay it to the State on the 
ground that the same amount is not exigible 
as Sales Tax or purchase tax. Whatever might 
be the propriety of such a course, the ques- 
tion with which we are concerned is whether 
the State Legislature is competent to enact 
a law under entry 54 for recovery by the 
State of an amount, which though not exigi- 
ble under the State law as Sales Tax or pur- 
chase tax was wrongly realised as such by 
a dealer. The answer to such a ques- 
tion has to be in the negative. The matter 
indeed is not res integra and is concluded by 
two decisians of this Court. í 

9. A Constitution Bench of this Court 
examined in the case of R. Abdul Quader 
and Co, v. Sales Tax Officer, Hyderabad 
(1964) 6 SCR 867 = (AIR 1964 SC 922) the 
validity of Section 11 (2) of the Hyderabad 
Sales Tax Act, 1950 which reads as under: 

“{2) Notwithstanding anything to the 
contrary contained in any order of an officer 
or tribunal or judgment, decree or order of 
a Court, every person who has collected or 
collects on or Er lst May, 1950, any 
amount by way of tax otherwise than in ac- 
cordance with the provisions of this Act shall 
pay over to the Government within such time 
and in such manner as may be prescribed 
the amcunt so collected by him, and in de- 
~ fault of such payment the said amount shall 
‘be recovered from him as if it were arrears 

of land revenue.” : 
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The appellant in that case collected Sales Tax 
from the purchasers of betel leaves in con- 
nection with the Sales made by it. The ap- 
pellant, however, did not pay the amount 
collected to the Government. The Govern- 
ment directed the appellant to pay _ the 
amount to the Government. The appellant 
- thereupon filed a writ petition in the High 
Court questioning the validity of Section 11 
(2: The main contention of the appellant 
before the High Court was that Section 11 
(2) which authorised the Government to re- 
cover a tax collected without the authority of 
law was beyond the competence of the State 
Legislature because a tax collected without 
the authority of law would not be a tax 
levied under the law and it would there- 
fore not be open to the State to collect 
under the authority of a law enacted under 
entry 54 of List II of the Seventh Schedule 
to the Constitution any such amount. The 
High Court upheld the validity of Section 11 
2), On appeal to this Court it was observed 
y the Constitution Bench as under: 


“The first question therefore that falls 
for consideration is whether it was open to 
the State legislature under its powers under 
entry 54 of List II to make a provision to 
the effect that money collected by way of tax 
even though itis not due as a tax under the 
Act, shall be made over to Government. Now 
it is clear that the sums so collected by way 
of tax are not in fact tax exigible under the 


Act. So it cannot be said that the State 
legislature was directly legislating 
for the imposition of sales or pur- 


chase tax under entry 54 of List II when it 
made such a provision, for on the face of 
the provision, the amount, though collected 
by way of tax, was not exigible as tax under 
the law.” 


An attempt was made on behalf of the State 
in that case to sustain the validity of Sec- 
tion 11 (2) of the Hyderabad Act on the 
poud that the Legislature had enacted that 
aw. as part of the incidental and ancillary 
power to make provision for the levy and 


collection of sales or purchase tax. This con- 
tention was repelled and it was observed 
that the ambit of ancillary or incidental 


power did not go to the extent of permitting 
the legislature to provide that though the 
amount collected — may be wrongly — b 

way of tax is not exigible under the law as 
made under the relevant taxing entry, it 
shall still be paid over to Government, as if 
it were a tax. 


10. The question again arose in this 
Court before a Bench consisting of six Judges 
in the case of Ashcka Marketing Ltd, v, State 
of Bihar, (1970) 8 SCR 455 = (AIR 1971 
SC 946 = 1971 Tax LR 414). In that case 
in determining the appellant’s turnover for 
assessment to Sales Tax for the year 1956-57 
the Superintendent of Sales Tax included an 
amount reprernting Railway freight in the 
appellant’s Sales of cement. The appellato 
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authority set aside the orders directing the 
inclusion of the Railway freight in the turn- 
over. After the introduction of Section 20-A 
of the Bihar Sales Tax Act the Assistant Com- 
missioner issued a notice under Section 20-A 
(8) of the Act requiring the appellant to show 
cause why an amount representing Sales Tax 
on the Railway freight which became refun- 
dable under the orders of assessment be not 
forfeited. The appellant’s contention that 
Section 20-A was ultra vires the State Legis- 
lature was rejected by the Assistant Commis- 
sioner as well as by the High Court in a writ 
petition under Article 226 of the Constitu- 
tion. On appeal filed by the assessee this 
Court held that sub-sections (8), (4) and (5) 
of Section 20-A were ultra vires the State 
legislature, As a corollary thereto, sub-sec- 
tions (6) and (7) of that section were also 
held to be invalid. Sub-section (8) of Sec- 
tion 20-A of-the Bihar Sales Tax Act read 
as under: 


“(8) (a) Notwithstanding anything to the 
contrary contained in any law or contract or 
any judgment, decree or order of any Tribu- 
nal, Court or authority, if the prescribed au- 
thority has reason to believe that any dealer 
has or had, at any time, whether before or 
after the commencement of this Act, collect- 
ed any such amount, in a case in which or 
to an extent to which the said dealer was or 
is not liable to pay such amount, it shall 
serve on such dealer a notice in the prescrib- 

manner requiring him on a date and at 
a time and place to be specified therein 
either to attend in person or through autho- 
rised representative to show cause why he 
should not deposit into the Government 
treasury the amount so collected by him. 

(b) On the day specified in the notice 
under clause (a) or as soon thereafter as may 
be, the prescribed authority may, after giv- 
ing the dealer or his authorised representative 
a reasonable opportunity of being heard and 
examining such accounts and other evidence 
as may be produced by or on behalf of the 
dealer and making such further enquiry as it 
may deem necessary. orcer that the dealer 
shall. deposit forthwith into the Government 
treasury, the amount found to have been so 
collected by the dealer and not refunded 
prior to the receipt of the notice aforesaid 
r peon from whom it had been col- 
ected, 


In holding sub-section (8) and other impugs- 
ed provisions of Section 20-A to be beyond 
the legislative competence of the State Legis- 
lature, this Court in the case of Ashoka Mar- 


. keting Ltd. (supra) relied upon the decision 


of this Court in Abdul Qader’s case (supra). 


-L Dr. Muhammad has, however, 
tried to distinguish the above two cases on 
the giound that the present case relates to 
an amount realised in excess of the tax levi- 
able under the Act and not to an. amount 
which was not payable at all as tax under 
the Act, This fact, in our opinion, would not 
prevent the applicability of the principle laid | 
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down in the cases of Abdul Qader and Ashoka 
Marketing Ltd. (supra). Any amount realised 
by a dealer in excess of the tax leviable under 
the Act stands, for the purpose of determin- 
ing the legislative competence under entry 
54, on the same footing as an amount not due 
as tax under the Act, Dr, Mahammad’s argu- 
ment involves inventing a category of a 
“deemed tax” which is not there in the Act. 
The provisions of the Act contain a defini- 
tion of “tax”. This necessarily means that 
everything outside it collected by the dealer 
would be an exaction not authorised 
by the Act. “Tax”, according to Section 2 
(xxiv) of the Act, means the tax payable 
uuder the Act. The amount which was re- 
alised by the respondent in excess of what 
‘was due as tax cannot be held to be “tax”, 
because such excess amount was not tax pay- 
able under the Act, If the State Legislature 
cannot make a law under entry 54 of List H 
of the Seventh Schedule to the Constitution 
directing the payment to the State of any 
amount collected as tax on transactions not 
liable to tax under the Act, it would likewise 
be incompetent to make a law directing pay- 
ment to the State of an amount realised by 
a dealer in excess of the tax payable under 
the Act. The amount realised in excess of 
the tax leviable under the Act would not 
stand for this purpose on a footing diffe- 
rent from that of the amount realised as tax, 
even though the same could not be recover- 
ed as tax under the Act. 


. 12. We would, therefore, dismiss the 
two appeals with costs. One hearing fee. 
Appeals dismissed. 





AIR 1975 SUPREME COURT 1994 
(From:— Calcutta)" 
A. ALAGIRISWAMI, P. K. GOSWAMI AND 
* N. L. UNTWALIA, Jj. 
Jnan Ranjan Sen Gupta and others, Ap- 
pedants v. Arun Kumar Bose, Respondent. 
Civil Appeal No. 185 of 1978, D/- 24-7- 


(A) Calcutta Thika Tenancy Act (2 of 
1949), Sec. 2 (€) — Ambit of — Erection 
of structures on land — Prior permission 
of landlord — Not necessary — Definition 
in beneficial legislation — Rule of construc- 
tion. (Interpretation of Statutes). 


S. 2 (5) does not require a thika tenant 
under the law to secure prior permission of 
the landlord for erection of structures on 
the land. The Act is for making better pro- 
vision relating to the law of landlord and 
tenant in respeet of thika tenancies in Cal- 
cutta. It is a piece of beneficial legislation 
conferring certain rights upon the tenants. 
In dealing. with such a provision of law 


*(Second Appeal No. 859 of 1969, D/- 
25-4-1972 Cal). 
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Court cannot read into the definition some- 
thing which is not already there and the in- 
troduction of which will lead to imposing a 
restriction upon the rights of this class of 
tenants by judicial interpretation, This is 
not permissible in absence of express words 
to that effect or necessary manifest intend- 
ment. Second Appeal No. 859 of 1969 D/- 
25-4-1972 (Cal) Affirmed. (Para 9) 

(B) Transfer of Property Act (1882), 
Section 108 (0) — Use of land not for pun- 
pose other than that of lease — Inhibition of 
Section 108 (0), not attracted, 

Where the purpose of a lease of certain 
land was that the premises was not to be 
used for any purpose other than keeping of 
lorries as garage, the construction of struc- 
tures and the use of the land by the tenant 
for the purpose of workshop for maintenance 
of the lorries could not be said to be for the 
purpose other than that of the lease so as 
to attract the inhibition of Section 108 (o), 
the dictionary meaning of garage being 

a building for the storage or refitting motor 
vehicles”, Ordinarily keeping of lorries as 
garage would connote the concept of con- 
struction of some structures for garaging the 
lorries. Second Appeal No. 859 of 1969, 
D/- 25-4-1972 (Cal) Affirmed. -(Para 8) 


Mr. Sachendra Chowdhary, Sr. Advocate, 
(M/s. S. K. Dholakia and R. C. Bhatia, Ad- 
vocates with him), for Appellants; Mr, P. 
Chatterjee, Sr. Advocate, (Mr. Rathin Das, for 
Mrs. E. Udayaratnam, Advocate with him), 
for Respondent. 

Judgment of the Court was delivered by 

P. K. GOSWAMI, J.:— In this appeal 
by special leave directed against the judg- 
ment of the Calcutta High Court the only 

uestion that arises for consideration is wl.e- 
ther the respondent is a thika tenant under 
Section 2 (5) of the Calcutta Thika Tenancy 
Act, 1949. 

2. On June 1, 1956, the predecessor- 
in-interest of the apo anta (the latter, here- 
inafter to be described as the landlord) gave 
the land with which we are concerned in 
this appeal to the respondent (hereinafter to 
be described as the tenant) for occupation 
as a tenant on a monthly rent of Rs. 75/- 
for one year. One of the conditions of the 
tenancy was that “the premises shall not be 
used for any purpose other than keeping of 
the lorries as garage”. Another condition of 
the tenancy was that “the lessee will on the 
expiration of one year peacefully surrender 
and yield up vacant pussession to the lessor”. 
On July 29, 1958, the landlord’s advocate 
sent a notice of eviction to the tenant to 
vacate and deliver possession of the land on 
the expiry of August 1958. The tenant 
through his advocate by a letter of August 29, 
1958, denied Hability for eviction assertini 
that there was no violation of any terms an 
conditions of the tenancy and since there was 
refusal to accept the rent hy the landlord the 
tenant had been depositing the rent every 
month from March 1958 under the provisions 
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of the Calcutta Thika Tenancy Act 1949 
(briefly the Act) by which the tenancy was 
claimed to be governed. Thereafter a _ suit 
was filed by the landlord in the court of the 
4th Munsif at Alipore on January 15, 1959. 


8. It is not necessary to trace the 
history of the litigation covering this long 
period, It is sufficient to state that the High 
Court by its judgment on April 25, 1972, 
allowed the tenant’s second appeal holding 
that he is a thika tenant within the 
meaning of Section 2 (5) of the Act. Accord- 
ing to the High Court the tenant does not 
require any consent of the landlord to erect 
a structure on the land. The result was that 
the court of Munsif' had no jurisdiction to 
entertain the suit, the matter being within 
the cognizance of the Controller. appointed 
under the Act, 


4, Mr. Sachin Chowdhary appearing 
on behalf of the appellants fairly and, if we 
may say so, rightly confined his argument to 
the principal question of law as set out 
above— 


Is the tenant a thika tenant under the Act? 
If the answer is yes, the landlord is out of 
court. Before we proceed further we may 
briefly note that the tenant constructed cer- 
tain structures on the land prior to the in- 
stitution of the suit in 1959. Mr, Chowdhary, 
however, drew our attention to an observa- 
tion in the judgment of the High Court to 
the effect that “admittedly the 
defendant (respondent herein) at his own 
cost constructed in 1962 structures upon the 
bare land which he took for the purpose of 
his business”. Since the year of construction 
had not been particularly agitated in the 
courts below and there is evidence to show 
that the construction had commenced from 
1957, we are not prepared to give undue im- 
portance to this observation about the year 
of construction mentioned in the judgment. 
This ig particularly so in view of the fact 
that the tenant through his lawyer in reply 
to the notice of eviction asserted in August 
1958 that— 

“my client has constructed the structures 
and has done such other things as are need- 
ful for the purpose of the keeping lorries and 
other vehicles in the garages and making of 
necessary repairs of the same as well as up- 
keep and maintenance of the same for carry- 
ing on his business in transport service”. 
Further, even so, although there is a refe- 
rence to this reply of the advocate of 
August 29, 1958, in para 8 of the plaint, 
there is no denial of the construction of the 
structures as asserted in the said reply. Being 
faced with this factual position Mr. Chowdh- 
ary strenu.usly contended that under Sec- 
tion 2 (5) of the Act erection of structures by 
the tenant must be with the permission of 
the landlord. In other words, says Mr, Chow- 
dhary, the erection shoula be lawfully done 
and if the tenant does not establish permission 
or corsent of the lanclord in the magter there 
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is no erection in the eye of law within the 
meaning of Section 2 (5). 
5. We will, therefore read that sec- 


ree “thika tenant? means any person 
who holds, whether under a written lease or 
otherwise, land under another person, and is 
or but for a special contract would be liable 
to pay rent, at a monthly or at any other 
periodical rate, for that land to that another 
person and has erected or acquired by pur- 
chase or gift any structure on such land for 
a residential, manufacturing or business 
purpose and includes the successors in _ in- 
terest of such person, but does not include a 


tion 


6. As the definition shows— 

(1) a thika tenant must be a person who 
holds land under another person; 

(2) it may be under a written lease or 
otherwise; 

(8) there is a liability to pay rent to the 
landlord but for a special contract to the con- 
trary; and 

(4) he has erected or acquired by pur- 
chase or gift any structure on such land for 
a residential, manufacturing or business pur- 
pose. ' 

The tenant here fulfils the requisite ingre- 
dients of the above definition clause. 

7. There is no reference to landlord’s 
permission or consent for erection of struc- 
ture by the tenant in the definition clause. 
Mr. Chowdhary submits that it is implicit in 
the definition that in order to be a lawful 
erection of structure the tenant must take 
po permission from the landlord. Counsel 

rther submits that whatever is silent in the 
Act should be supplemented by reference to 
the Transfer of Property Act (briefly tie T. 
P, Act). In this context Mr. Chowchary 
draws our attention to Section 108 (c) of the 
T. P. Act which may be set out: 

“the lessee may use the property and 
its products (if any) as a person of ordinary 
prudence would use them if they were his 
own; but he must not use, or permit another 
to use, the property for a purpose other than 
that for which it was leased, or fell or sell 
timber, pull down or damage buildings bc- 
longing to the lessor or work mines or quar- 
ries not open when the lease was granted, or 
commit any other act which is destructive or 
permanently injurious thereto”. y 
According to Mr. Chowdhary the purpose of 
the tenancy being that the premises shall not 
be used for any purpose other than keeping 
of lorries as garage, coastruction of structu- 
res for the purpose of runzing a workshop, 
which is the admitted factual position, would 
attract Section 108 (o) of the T. P. Act. He, 
therefore, submits that the case is squarely 
governed by the provisions of the Transfer of 
Property Act and the Court of Munsif had 
jurisdiction to entertain and decree the suit. 
We may, however, note in passing that one 
of the grounds on which a thika tenant may 
be ejected under unamended Section 3 (i) 
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is that the tenant has used the land in a 
manner which renders it unfit for any of the 
purposes mentioned in clause (5) of Section 
2 or that he has broken a condition consistent 
with this Act on breach of which he is under 
the terms of the contract liable to be ejected. 


8. We are unable to agree that the 
‘particular condition of the tenancy reterred 
to by Mr. Chowdhary militates against the 
construction of structures and the use of the 
land for the purpose of workshop for main- 
tenance of the lorries by the tenant. Without 
being too hyper-technical, ordinarily keeping 
of lorries as garage would connote the con- 
cept of construction of some structures for 
garaging the lorries. The Chambers’s Dic 
tionary gives the meaning of garage as “the 
building where motor-vehicles are housed or 
tended”. The Shorter Oxford English Dic- 
tionary gives the meaning of garage as “a 
building for the storage or refitting. of motor 
vehicles”. We are, therefore, unable to ac- 
cept the submission that even on the terms 
of the tenancy, as pointed out, the tenant 
has used the land for a purpose other than 
that for which it was leased to attract the 
inhibition of Section 108 (o) of the T. P. Act. 

9 We are also unable to accede to 
the contention that Section 2 {5) of the Act 
requires a thika tenant under the law to 
secure prior permission of the landlord for 
erection of structures on the land. As the 
preamble shows the Act is for making better 
provision relating to the law of landlord and 
tenant in respect of thika tenancies in Cal- 
cutta, It is a piece of beneficial legislation 
conferring certain rights upon the tenants. 
In dealing with such a ‘provision of law we 
cannot read into the definition something 
jwhich is not already there and the introduc- 
tion of which will lead to imposing a restric- 
tion upon the rights of this class of tenants 
„by judicial interpretation. This is not per- 
imissible in absence of express words- to that 
effect or necessary manifest intendment, Be- 
sides, we do not find any vagueness or un- 
certainty in the definition clause. The sub- 
mission is, therefore, of no avail, 

10. We are not required to dea] with 
the question whether the structures which 
stand on the la:d are permanent or not as 
this point had not been agitated in the 
courts below. But we may in passing notice 
that in view of Section 108 (p) of the T. P. 
Act since the lessee must not, without the 
lessor’s consent, erect on the property any 
permanent structure, except for agricultural 
purposes, the State Legislature has by amend- 
ing the Act by Act No. 29 of 1669 inserted 
Section 10A conferring a right upon a thika 
tenant to erect a pucca structure for a resi- 
dential purpose with the previous permission 
of the Controller, We are, however, not re- 
quired to consider such a question in this 
appeal. | ; 

11. Mr. Chowdhary also relied u on 
a contemporaneous letter written by the I nz- 
lord to the teaznt cn Juno 1, 12952, we! 
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was found by the courts below to contain 
interpolation by the tenant with regard to the 
according of permission to construct structures 
on the land. We however, do not think that 
this would have any bearing on our interpre- 
tation of Section 2 (5). . 
12. In the result the appeal fails and 
is dismissed with costs. 
Appeal dismissed, 


AIR 1975 SUPREME COURT 1996 
(From: Calcutta)* 
V. R. KRISHNA IYER, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 
Devenport & Co. Pvt. Ltd, Ap- 
pellant v. Commissioner of Income- 
tax, West Bengal-II, Respondent. 


Civil Appeal No. 2034 of 1970, 
D/- 31-7-1975. 

(A) Income-tax Act (1922), S. 24 
(1), Explanation (2) — Loss in specu- 


lative business — “Speculative trans 
action” within S. 24 (1) Explanation 
2—What is — AIR 1973 SC 2061, 
Overruled. 

Explanation 2 to S. 24 (1) defines 
a speculative transaction as a transac- 
tion in which a contract for purchase 
and sale of any commodity is periodi- 
cally or ultimately settled otherwise 
than by the actual delivery or transfer 
of the commodity. The words “actual 
delivery” in Explanation 2 means real 
as opposed to notional delivery. For 
income-tax purposes, speculative tran- 
saction means what the definition of 
that expression in Explanation 2 says. 
Whether a transaction is speculative 
in the general sense or under the 
Contract Act is not relevant for the 
purpose of this Explanation. The defi- 
nition of “delivery” in Section 2 (2) 
of the Sale of Goods Act which has 
been held to include both actual and 
constructive or symbolical delivery 
has no bearing on the definition of 
speculative transaction in the Expla- 
nation. A transaction which is other- 
wise speculative would not be a spe- 
culative transaction within the mean- 
ing of Explanation 2 if actual delivery 
of the commodity or the scrips hag 
taken place; on the other hand, 4 
transaction which is not otherwise 
speculative in nature may yet be 


*(ITR No. 69 of 1968, D/- 8-7-1969 — 
Cal.) 
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speculative according to Explanation 
2 if there is no actual delivery of the 
commodity or the scrips. The Expla- 
nation does not invalidate speculative 
transactions which are otherwise legal 
but gives a special meaning to that 
expression for purposes of income 


tax only. (1966) 61 ITR 154 (Cal), 
Approved: AIR 1961 SC 1065; AIR 
1955 SC 182, AIR 1962 SC 1585. Ex- 


plained & Disting; AIR 1973SC 2061 
Overruled. 


The assessee, a private limited com- 
pany, carried on business in selling 
tea and tea garden tools and requisi- 
tes. In the relevant year, ending on 
30-6-1958, the assessee for the first 
time entered into certain transactions 
in jute. The assessee had contracted 
to purchase certain quantities of B- 
Twill and corn sacks and later on, to 
sell the aforesaid quantities. The as- 
sessee had no godown for keeping the 
goods and had not handled them. The 
goods were in the godown of the sel- 
lers and only the delivery orders ad- 
dressed to the sellers changed hands. 
The transaction resulted in a loss to 
the assessee and the assessee claimed 
adjustment of that loss in the com- 
putation of its income for the assess- 
ment year 1959-60. 


Held: that the transactions enter- 
ed into by the assessee, involving 
mere transfer of delivery notes and 
not actual delivery of the goods, were 
speculative transactions within the 
meaning of Explanation 2 to S. 24 (1). 
ITR No. 69 of 1968 D/- 8-7-1969 (Cal), 
Affirmed. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1973 SC 2061 =. (1973) 90 ITR 
140 = 1973 Tax LR 1052 4 
(1969) 73 ITR 713 = ILR (1969) 1 Cal 
4 


195 
(1966) 61 ITR 154 (Cal) 2 
AIR 1962 SC 1585 = (1963) 1 PER 

184 
AIR 1961 SC 1065 = (1961) 3 ae 

267 
AIR 1955 SC 182 = (1955) 1 SCR 
2 


1071 
(1954) 2 All ER 694 = (1954) 1 WLR 
1286 9 


Mr. D. N. Gupta. Advocate. for 
Appellant. Mr. G. Z. Sharma Sr. Advo- 
cate (M/s. O. P. Dua and S- P. Nayar 
Advocates with him) for Respondent 
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Judgment of the Court was deli- 
vered by x 

GUPTA, J:— This appeal by 
special leave turns on the true mean- 
ing and scope of explanation 2 to Sec- 
tion 24 (1) of the Income-Tax Act. 
1922. 3 


2. The appellant (hereinafter 
referred to as the assessee) is a pri- 
vate limited company carrying on 
business in tea garden tools and re- 
auisites and also acting as agents for 
selling tea; in fact the bulk of its 
income was from: selling commission 
on tea. The assessment year in ques- 
tion is 1959-60; in the relevant pre- 
vious year which ended on June 30, 
1958, the assessee for the first time 
in its history entered into certain tra- 
nsactions in jute. On April 17, 1958 
the assessee had contracted to pur- 
chase 1100 bales of B-Twill and 2500 
bales of corn sacks; the contract for 
B-Twill was with two parties, M/s. 
Raghunath & Sons (P) Lid. for 500 
bales and M/s. Mahadeo Ramkumar 
for 600 bales. The corn sacks were all 
purchased from Tulsidar Jewaraj 
under three contracts for 800 bales. 
1000 bales and 700 bales respectively. 
On June 18, 1958 the assessee entered 
into a contract with M/s. Lachhmi- 
narain Kanoria & Co. to sell the afore- 
said quantities of B-Twill and corn 
sacks. The assessee had no godown 
for keeping the goods and had not 
handled them. The goods were in the 
godown of the mills and only the deli- 
very orders addressed to the mills 
changed hands. The amount realised 
on sale to M/s. Lachhminarain Kano- 
ria & Co. came to Rs. 10,49,865/-. The 
assessee had however purchased the 
corn sacks and B-Twill for Rupees 
11,48,399/-. The transactions thus re- 
sulted in a loss of Rs. 98,534/- to the 
assessee and the assessee claimed ad- 
justment of this loss in the computa- 
tion of its income for the assessment 
year 1959-60. The Income-tax Officer 
held that the transactions involving 
mere transfer of delivery notes and 
not actual delivery of the goods were 
of a speculative character as contem- 
plated in explanation 2 to Section 24 
(1) and the loss could be set off only 
against speculation profits, and as 
there were no speculation profits in 
that year; he held that the loss would 
be carried forward and set off against 
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speculation profits in the future. The 
Appellate Assistant Commissioner on 
appeal by the assessee held that the 
transactions were not speculative and 
the loss should be treated as business 
loss relying on two decisions of this 
Court: Bayyana Bhimayya v. Govt. of 
Andhra Pradesh, (1961) 3 SCR 267 = 
(AIR 1961 SC 1065) and Duni Chand 
v. Bhuwalka Brothers Ltd. (1955) 1 
SCR 1071 = (AIR 1955 SC 182). The 
Department took an appeal to the 
Tribunal and the Tribunal relied on 
the decision of the Calcutta High 
Court in D. M. Wadhwana v. Commr. 
of Income-tax, West Bengal, (1966) 61 
ITR 154 (Cal), to hold that this case 
came within the scope of Section 24 
(1) read with explanation 2 and res- 
tored the order of the Income-tax 
officer. On the application of the as- 
sessee the Tribunal referred to the 
High Court the following question of 
Jaw: 


“Whether on the facts and in the 

circumstances of the case, the Tribu- 
nal was right in holding that the tra- 
nsactions described above entered into 
by the assessee were speculative tra- 
nsactions within the meaning of ex- 
planation 2 to Section 24 (1)?” 
The High Court answered the ques- 
tion in the affirmative and against the 
assessee. The correctness of that deci- 
sion is challenged in this appeal. 

3. Section 24 (1) so far as it 
is material for the purpose of this ap- 
peal is in these terms: 

“Where any assessee sustains a 
loss of profits or gains in any year 
under any of the heads mentioned in 
Section 6, he shall be entitled to have 
the amount of the loss set off against 
his income, profits or gains under any 
other head in that year: 

Provided that in computing the 
profits and gains chargeable under 
the head ‘profits and gains of busi- 
ness, profession or vocation’, any loss 
sustained in speculative transactions 
which are in the nature of a business 
shall not be taken into account ex- 
cept to the extent of the amount of 
profits and gains, if any, in any other 
business consisting of speculative 
transactions: 

(The second proviso is not relevant 
for the. present purpose-) 
Explanation 1: Where the speculative 
transactions carried on are of such a 
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nature as to constitute a business, the 
business shall be deemed to be dis- 
tinct and separate from any other 
business. 
Explanation 2: A speculative transac- 
tion means a transaction in which a 
contract for purchase and sale of any 
commodity including stocks and shares 
is periodically or ultimately settled 
otherwise than by the actual delivery 
or transfer of the commodity or serips. 
(The rest of the section is also 
not relevant.)” 


: 4. Before us both sides ad- 
mitted that the question is covered 
by the decision of this Court in Raghu- 
nath Prasad Poddar v. Commr. of 
Income-tax, Calcutta, (1973) 90 ITR 
140 = (AIR 1973 SC 2061 = 1973 Tax 
LR 1052) where it was held that such 
transactions were not speculative tra- 
nsactions within the meaning of ex- 
planation 2 to S. 24 (1). The learned 
counsel for the revenue however 
prayed for re-consideration of the 
decision on a fresh examination of the 
problem. In Raghunath Prasad Poddar 
v. Commr. of Income-tax, Calcutta, 
the assessee, a company dealing in 
jute and jute goods, purchased pucca 
delivery orders (in short P.D.Os.) in 
respect of gunny bags from various 
parties after paying the full price of 
the goods covered by the delivery 
orders and transferred those P.D.Os. 
to buyers after receiving the price 
fixed for the sale of those goods. The 
Tribunal following the decision in 
D. M. Wadhwana v. Commr. of 
Income-tax held that the sales in ques- 
tion were speculative and consequent- 
ly the losses suffered by the assessee 
in these transactions could not be set 
off against the profits made by the as- 
sessee’s non-speculative business. The 
High Court on reference following its . 
earlier decisions in D., M. Wadhwana’s 
case and Nanalal M. Varma & Co. (P) 
Ltd. v. Commr. of Income-tax, (1969) 
73 ITR 713 (Cal) answered the ques- 
tions referred to it, which are similar 
to the question formulated in this 
case, in favour of the revenue. This 
Court reversed the decision on ap- 
peal. 

5. The .view taken in Raghu- 
nath Prasad’s case appears to be based 
on three earlier decisions of this 
Court, Duni Chand Rataria v. Bhuw- 
alka Brothers -Ltd., Bayanna Bhimay- 
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ya and Sukhdevi Rathi v. The Gov- 
ernment of Andhra Pradesh and State 
of Andhra Pradesh v. Kolla Sreerama- 
murthy, (1963) 1 SCR 184 = (AIR 
1962 SC 1585). The reasoning in 
Raghunath Prasad’s case proceeds like 
this: 

6. To effect a valid transfer 
of any commodity, it is not necessary 
that the transfer in question should be 
followed upby actual delivery of the 
goods to the transferee. Even if the 
goods are delivered to the transferee’s 
transferee, the first transfer also will 
be a valid transfer, What has to 
be seen in such cases is whether 
the ultimate purchaser of the 


P. D. Os. has taken actual delivery: 


of the goods sold. It is erroneous to 
think that if any transfer of the 
‘P.D.Os, is not followed up by actual 
delivery of the goods to the trans- 
feree, that transaction is to be consi- 
dered as speculative. The following 
observation in Duni Chand Rataria v. 
Bhuwalka Brothers Ltd. was relied on 
in support of the view taken: 


“The sellers handed over these 
documents (like delivery orders) to 
the buyers against cash payment, and 
the buyers obtained these documents 
in token of delivery of possession of 
the goods. They in turn passed these 
documents from hand to hand until 
they rested with the ultimate buyer 
who took physical or manual delivery 
of possession of those goods. The con- 
structive delivery of possession which 
was obtained by the intermediate par- 
ties was thus translated into a phy- 
sical or manual delivery of possession 
in the ultimate analysis eliminating 
the unnecessary process of’ each of 
the intermediate parties taking and 
in his turn giving actual delivery of 
possession of the goods in the narrow 
sense of physical or manual delivery 
thereof.” 


7. In Duni Chand Rataria’s 
case this Court was interpreting the 
words “actual delivery of possession” 
occurring in Section 2 (1) (b) (i) of 
West Bengal Jute Goods Future Ordi- 
nance, 1949. The question for deter- 
. mination in that case was whether 
certain contracts between the appel- 
lant and the respondents could be 
called contracts involving actual deli- 
very of possession of the goods con- 
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cerned. Referring to thè definition of 
“delivery” in Section 2 (2) of the 
Indian Sale of Goods Act, 1930 it was 
observed that this would include act- 
ual delivery as also symbolic or con- 
structive delivery, and having regard 
to the mischief which was sought to 
be averted by the promulgation of the 
Ordinance — to prevent persons who 
dealt in differences only and never 
intended to take delivery under any 
circumstances it was held that the in- 
tendment of the Ordinance was that 
“actual delivery of possession” was 
actual delivery as contrasted with 
mere dealings in differences and such 
actual delivery included within its 
scope symbolic and contructive deli- 
very of possesssion. With respect, 
these observations made in quite a 
different context do not appear to us 
to be of assistance in interpreting ex- 
planation 2 to Section 24 (1) of the 
Indian Income-Tax Act. 1922. 


8. The other decision referred 
to in Raghunath Prasad’s case, Baya- 
nna Bhimayya and Sukhdevi Rathi v. 
The Government of Andhra Pradesh, 
was a case under the Madras General 
Sales Tax Act, 1939. The appellant in 
that case who dealt in gunnies enter- 
ed into contracts with two mills agree- 
ing to purchase gunnies at a certain 
rate for future delivery and also en- 
tered into agreements with third par- 
ties by which they charged something 
extra from the third parties and han- 
ded over to them the delivery orders 
described as Kutcha delivery orders. 
The mills however did not accept the 
third parties as contracting parties but 
only as agents of the appellants. The 
tax authorities treated the transaction 
between the appellants and the third 
parties as a fresh sale and sought to 
levy sales tax on this as well, to 
which the appellants objected saying 
that there was only one sale. It was 
held that a delivery order being a 
document of title to the goods cover- 
ed by it, possession of the document 
not only gave one the right to recover 
the goods but also to transfer them to 
another by endorsement or delivery, 
and that there being two separate tra- 
nsactions of sale. one between the 
mills and the original purchasers, and 
the other between the original pur- 
chasers and the third parties, tax was 
payable at both the points. In reach- 
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ing this conclůsion the court obser- 
ved: . 

“At the moment of delivery by 
the mills to the third parties, there 
were, in effect, two deliveries, one by 
the mills to the appellants. represen- 
ted, in so far as the mills were con- 
cerned, by the appellants’ agents, the 
third parties, and the other, by the 
appellants to the third parties as 
buyers from the appellants. These two 
deliveries might synchronise in point 
of time, but were separate. in point 
of fact and in the eye of law.” 

Here also the only question was whe- 
ther on the facts of the case there were 


two separate transactions of sale so 
that tax was payable at both the 
points under the Madras General 


Sales Tax Act, 1939. The observation 
made in this context does not also 
seem to us relevant to the question 
under consideration in the appeal be- 
fore us. 


9. Another authority on which 
the decision in Raghunath Prasad’s 
case relies is State of Andhra Pradesh 
v. Kolla Sreeramamurthy, which is 
also a case under the Madras General 
Sales Tax Act, 1939. The respondent 
in that case, a dealer in gunny bags, 
purchased gunnies from the mills on 
terms of written contracts which were 
on printed forms. These contracts 
were entered into by brokers acting 
for the respondent who sent him 
‘Bought-Notes’ setting out the terms 
upon which the purchases had been 
effected from the mills. The mills 
having received a part of’ the purchase 
money in terms of the contract issued 
delivery orders directing the delivery 
of goods as per the contract. Instead 
of taking delivery himself the respcn- 
dent endorsed the delivery orders and 
these passed through several hands 
before the ultimate holder of the deli- 
very orders presented them to the 
mills and obtained delivery of the 
gunnies on payment. The question 
that arose for decision was whether 
the transactions entered into by the 
respondent. were mere sales of deli- 
very orders or sales of goods so as to 
bring them to charge under Sec. 3 
of the said Act. At the date of the 
contract for purchase by the respon- 
dent, the goods which were the sub- 
ject matter of the purchase were not 
appropriated to the contract so that 


there was no completed sale since no 
Property passed, but only an agree- 
ment for sale. In considering the ef- 
fect of the position that the property 
in the goods passed to the ultimate 
endorsee of the delivery orders, Mr. 
Justice Ayyangar speaking for the 
Court relied on an English decision, 
Butterworthy v. Kingsway, + (1954) 2 
All ER 694 to hold that though the 
respondent and his transferees had 
not acquired any title to the goods; 
the title acquired by the ultimate en- 
dorsee of the delivery orders went to 
feed their previously defective titles 
and enured to their benefit. His Lord- 
ship further observed that this was 
the principle that formed the basis of 
the decision in Bayanna Bhimayya’s 
case. Here again. the question that 
was considered has hardly any connec- 
tion with sec. 24 of the Indian Income- 
Tax Act, 1922, and the observations 
made in this case cannot be a guide 
to the solution of the problem arising 
in the case before us. 


10. Section 6 of the Indian 
Income-Tax Act, 1922 enumerates the 
heads of income chargeable to income- 
tax. Sec. 24(1) of the Act provides 
that where an assessee. sustains a loss 
under any of these heads in any year, 
he shall be entitled to have the loss 
set off against his income, profits or 
gains under any other head in that 
year. This general provision is quali- 
fied by the first proviso which per- 
mits the set off of a loss in specula- 
tive business against the  assessee’s 
profits and gains, if any. in a similar 
business only. Explanation 1 says that 
where the speculative transactions are 
of such a nature as to constitute a 
business, the business shall be deem- 
ed to be distinct and separate from 
any: other business. Explanation 2 de- 
fines a speculative transaction as a 
transaction in which a contract for 
purchase and sale of any commodity 
is periodically or ultimately settled 
otherwise than by the actual delivery 
or transfer of the commodity. The 
words ‘actual delivery’ in explanation 
2 mean real as opposed to notional 
delivery. For income-tax purposes 
speculative transaction means whati. 
the definition of that expression in 
explanation 2 says. Whether a trans- 
action is speculative in the general 


“sense or under the Contract Act is not 
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‘relevant for the purpose of this ex- 
planation. The definition of “delivery” 
in Section 2 (2) of the Sale of Goods 
Act which has been held to include 
both actual and constructive or sym- 
bolical delivery has no bearing on the 
definition of speculative transaction 
in the explanation. A transaction 
which is otherwise speculative would 
not be a speculative transaction within 
the meaning of explanation 2 if actual 
delivery of the commodity or the 
scrips has taken place; on the other 
hand, a transaction which is not other- 
wise speculative in nature may yet 
be speculative according to explana- 
tion 2 if there is no actual delivery 
of the commodity or the scrips. The 
explanation does not invalidate specu- 
lative transactions which are other- 
wise legal but gives a special mean- 
ing to that expression for purposes 
of income-tax only. In D. M. Wadh- 
wana v. Commr. of Income-tax. on 
which the Tribunal’s decision in this 
ease is based, the Calcutta High Court 
observed: 

“The explanation to Section 24 
(1), however, does not prevent per- 
sons from entering into contracts in 
which the buyers and sellers may not 
actually hand over the goods physi- 
cally. The explanation is only design- 
ed at segregating for income-tax pur- 
poses loss sustained in transactions of 
a certain kind. It may be that such 
transactions are not speculative in 
the light of Section 30 of the Con- 
tract Act. ... In enacting the ex- 
planation 2 of Section 24 (1) of the 
Income-Tax Act. the legislature did 
not intend to affect any transaction 
of sale wherein the goods were not 
physically delivered by the seller to 
the buyer but only laid down that if 
there was no actual or physical deli- 
very, the loss, if any, would be a loss 
in a speculative transaction which 
could be allowed to be set off only 
against a profit in a transaction of the 
same nature . The object of the 
explanation is not to invalidate the 
transactions which are not completed 
by actual delivery of the goods but 
only to brand them as speculative 
transactions so as to put them ina 
special category for income-tax pur- 
poses.” 


11. In our opinion this is a 
correct statement of the law. This as- 
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pect of the matter was not evusiderèd 
in Raghunath Prasad Poddar v. Com- 
missioner of Income-tax, Calcutta. We 
think the law on the point was cor- 
rectly stated in D. M. Wadhwana v. 
Commissioner of Income-tax, and in 
our opinion the question referred to 
the High Court in the present case 
has been correctly answered. The 
appeal is accordingly dismissed but 
in the circumstances of the case with- 
out any order as to costs. 

Appeal dismissed. 


AIR 1975 SUPREME COURT 2001 
(From: Punjab & Haryana)* 

Y. V. CHANDRACHUD, P. N. 
BHAGWATI AND R. S. SAR- 
KARIA. JJ. 

State of Punjab, Appellant v. 
e Singh and another, Respon- 
ents. 


Criminal Appeal No. 350 of 1974, 
D/- 30-7-1975. 

(A) Constitution of India, Arti- 
cle 136 — Penal Code (1860), S. 302 
— Murder case — Appeal against ac- 
quittal — Interference by Supreme 
Court — Practice. . 

When sitting in appeal over a 
judgment of acquittal recorded by the 
High Court, in a murder case (aris- 
ing from a quarrel between rival 
parties plying taxis), it will not be safe 
for the Supreme Court to act upon the 
testimony of a close relation (brother) 
of the deceased without corroboration 
from independent sources against the 
accused. Cogent corroboration held 
available in this case so far as the 
complicity of one of the two accused 
in the commission of murder was 
concerned. He was accordingly con- 
victed under Section 302, Penal Code 
and sentenced to imprisonment for 
life. But in the case of the other ac- 
cused, in the absence of confirmation 
of the prosecution story, if not com- 
pletely discounted by the independent 
evidence on record, the Supreme 
Court did not, as a matter of caution, 
interfere with his acquittal recorded 
by the High Court. (Paras 22, 23, 24) 


*(Criminal Appeal No. 22 of 1973, D/- 
6-11-1973 — Punj & Har.) 
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Cases Referred: Chronological Paras 
AIR 1974 SC 1168 = (1974) 4 scc 
552 = 1974 Cri LJ 822 20 
Mr. O. P. Sharma Advocate, for 
Appellant; Mr. Hardayal Hardy, Sr. 
Advocate, (Mr. M. S. Dhillon, Advo- 
cate with him), for Respondents. 


Judgment of the Court was deli- 
vered by 


SARKARIA, J.:— Jarnail Singh, 


Mukhtiar Singh and one Gur- 
mail Singh were tried by the 
Sessions Judge, Ludhiana for the 


murder af Ajmer Lal. Gurmail Singh 
died during the pendency of the trial. 
Mukhtiar Singh and Jarnail Singh 
were convicted under Section 302 read 
with Section 34, Penal Code and 
each of them was sentenced to impri- 
sonment for life and fine of Rupees 
1000/-. They were further convicted 
under S. 27 of the Arms Act and sen- 
tenced to four years rigorous impri- 
sonment, each. The sentences were 
directed to run concurrently. 

2. On appeal, the High Court 
of Punjab and Haryana acquitted 
them by its judgment, dated 6-11- 
1973. Aggrieved by that acquittal, the 
State of Punjab has now come in ap- 
peal to this Court after obtaining 
special leave under Article 136 of the 
Constitution. 


3. The accused-respondents 
are real brothers. Ajmer Lal deceased 
and Ramji Dass P.W. are also brothers. 
They were plying their private cars 
as taxis in Ludhiana and the surround- 
ing areas. There was professional 
rivalry between them. On January 2, 
1972 at 6 pm. both the parties had 
parked their taxis near the Rikhi 
Theatre in Ludhiana. Two potential 
passengers approached the accused 
and inquired about the hiring charges 
for Phagwara. The accused quoted 
Rs. 25/- per passenger. Ajmer Lal de- 
ceased offered to charge Rs. 20/~ per 
passenger. The accused then reduced 
their quotation to Rs. 15/-. The deceas- 
ed and his brother Ramji Dass de- 
clared that they would give the 
passengers a free ride to Phagwara. 
A quarrel ensued between the com- 
petitors, in the course of which abuses 
were exchanged. Inderjit Singh 
(P.W.10) another taxi operator. inter- 
ceded and disengaged them. The pro- 
spective passengers however went 
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away without hiring any taxi. About 
15 minutes after this quarrel, the ac- 
cused drove off in their taxis, while 
the deceased and his brother stayed 
on till 8 or 8.15 pm. when Traffic 
Constable Kirpal Singh (P.W. 7) came 
there. Kirpal Singh was in plain 
clothes. He was on friendly terms with 
the deceased and his brother. His 
wife and that of Ramji Dass both 
hailed from village Kular. Kirpal 
Singh told Ramji Dass that he was 
proceeding to Kular and if the latter 
had any message to deliver ut Kular, 
the former would do so. Ramji Dass 
replied that he had to send some 
clothes of his brother-in-law. He re- 
quested Kirpal Singh to collect those 
clothes from the former’s house. Kir- 
pal Singh agreed. Thereafter Ajmer 
Lal deceased, Ramji Dass, Kirpal 
Singh and Rup Lal proceeded in the 
deceased’s car No.-JKN-2727 driven 
by one Satish Kumar, to the houses of 
Ramji Dass and Ajmer Lal. Those 
houses are situated in a narrow street 
in Janta Nagar ata distance of three 
miles from the taxistand. After cover- 
ing 2 1/2 miles, when they reached the 
junction of the Gill Road and the 
street leading to the house of Ramji 
Dass. the driver reminded them that 
the car was running short of fuel. 
Thereupon, Ajmer Lal, Ramji Dass, 
Rup Lal and Kirpal Singh alighted 
and proceeded to the house of Ramji 
Dass on foot while Satish Kumar took 
the car for re-fueling to the filling 
station on the Gill Road. 


4. After the departure of the 
deceased and his companions from the 
taxi stand, Mukhtiar Singh and Jar- 
nail Singh accused came there in 
truck No. PUL-475 driven by Gurmail 
Singh. Jarnail Singh got down from 
the truck. He was carrying a rifle. He 
was looking for Ajmer Lal and Ram- 
ji Dass who were not present there. 
Jarnail Singh then fired a shot in the 
air and proclaimed that they would 
see to Ajmer Lal and Ramji Dass. The 
accused then drove off in the truck 
and reached the entrance of the street 
leading to the houses of Ramji Dass 
and Ajmer Lal. They saw the deceased 
proceeding in the street. They stopped 
the truck there and challenged the 
deceased. Jarnail Singh and Mukhtiar 
Singh both were armed with rifles. 
On hearing the challenge the deceas- 
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ed turned round. At this moment, he 
was hit in the abdomen by a bullet 
fired by Jarnail Singh. His compa- 
nions, who were a little ahead of the 
deceased ran and took cover by the 
side of a wall. When Ajmer Lal was 
in the process of falling to the ground, 
he was struck in the arm by a second 
_ bullet fired by Mukhtiar Singh. On 
the hue and cry raised by the wit- 
nesses, the accused hurriedly got into 
the truck and sped away. While Jar- 
nail Singh was boarding the truck. 
his turban fell down and was left be- 
hind at the spot. 


5. After the departure of the 
assailants, Ramji Dass, Kirpal Singh 
and Rup Lal removed the injured in 
the car to the Civil Hospital, three 
miles away. In the Hospital, Ajmer 
Lal was pronounced dead by the 
Medical Officer. Leaving the corpse 
under the care of P. Ws. Kirpal Singh 
and Rup Lal, Ramji Dass went to the 
Police Station, Industrial Area, Lu- 
dhiana in the car and lodged the 
FIR. (Ex. PG) at 9.40 p.m. Assistant 
Sub-Inspector Pritam Chand (P.W. 14) 
recorded the F.LR. and then went to 
the Hospital and prepared the inquest 
report. After despatching the dead 
body for post-mortem examination, 
he visited the scene of occurrence. At 
12-30 a.m. the investigation was taken 
over by S.H.O. Joginder Singh (P.W. 
20). One cartridge case (Exh. C-I) of 
a rifle, one turban (Ex. P-3) and one 
fellow of a shoe were found at the 
scene of crime. The Investigating 
Officer took these articles into pos- 
session and sealed them into parcels 
at day-break 


6. The autopsy was conducted 
on January 3, 1972 at 4 pm. by Dr. 
Puran Singh. ‘The Doctor found three 
gunshot injuries on the dead-body. 
Injury No. 1 was a gunshot wound of 
entrance 1 cm. x t cm. on the left side 
of abdomen 1-em.. outer, and at the 
level of umbilicus. The margins were 
found inverted and slightly blackish. 
Injury No. 2 was also a gunshot 
wound of entrance. 1 cm. x 1 cm. on 
the inner aspect of right upper 
arm just below the axilla. The margins 
were found to be inverted and slightly 
blackish. Injury No. 3 was a gunshot 
wound of exit 3 cm. x 2 cm. on the 
back of upper part of right shoulder. 
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T: The Doctor opined that In- 
juries 1 and 2 — which were indivi- 


dually sufficient to cause death in the 
ordinary course of nature — could be 
the result of two separate shots fired 
either from the same rifle or from 
two different rifles of the same cali- 
bre from a distance with about 6 ft. 


8. The accused Mukhtiar 
Singh and Jarnail Singh were arres- 
ted from the house of their uncle, 
Kartar Singh (P.W, 13) on January 3, 
1972 at about 7 p.m. by S. H, O. Jo- 
ginder Singh. Kartar Singh produced 
the rifle (Ex, P-1) and the revolver Ex. 
P-4 along with cartridges. The Sub- 
Inspector took them into possession. 
and sealed them into parcels. These 
firearms were the licensed weapons 
of Mukhtiar Singh. In due course the 
sealed parcels containing the rifle and 
the cartridge case, C-1, were sent to 
the Forensic Science Laboratory at 
Chandigarh. The Ballistic Expert Shri 
J. K. Sinha (P.W. 5) examined them. 
In his opinion, the empty, C-I, (found 
at the scene of crime) had been fired 
through the rifle (Ex. P-1). 

9. In his examination under 
S. 342, Jarnail Singh gave this ver- 
sion of the incident: 


"I operate my own truck. Aj- 
meri Lal deceased’s brother Piare Lal 
stole away the car ,of Gurcharan 
Singh. I spotted that ear with Piare 
Lal and I informed Gurcharan Singh. 
Piare Lal was arrested and challan- 
ed. Due to this Ramji Dass felt 
offended and his wife’s brother Roop 
Lal also felt offended. Constable Kir- 
pal Singh is friend of Ramji Dass and 
he arranged his marriage in village 
Kular. On 2-1-1972 I was having minor 
repairs of my truck carried out at the 
Kuka’s Workshop at Miller Ganj. 
There minor repairs were carried out 
to the truck No. PUL 475 by Bhan 
Singh also. He went to the Transport 
Company (Associate Traders and 
Engineers Company) and on returning 
from there he told him that an addi- 
tional load was not ready for despatch. 
He then told me that I should drop 
him at his house in Janta Nagar and 
then take the truck PUL 475 to Kar- 
tar Bhawan after so doing for park- 
ing. I brought Bhan Singh in that 
truck to Janta Nagar. When the truck 
entered the mouth of the lane leading 
to the house of Bhan Singh. Ajmeri 
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Lal with gandasa in his hand was seen 
coming from the opposite side and he 
on seeing the truck stood in front of 
it in Kucha (Lane). I stopped the 
truck and got down from the same. 
In the meantime Ajmeri Lal advanced 
towards me with his gandasa and 
attempted to assault me by wielding 
that gandasa. On this I stepped back 
with the result that my turban went 
off my head by coming in contact 
with the body of the truck and the 
gandasa blow caused a slight injury 
on the right side of my forehead. The 
other portion of the blade of the gan- 
dasa of course had kit the body of the 
truck. Ajmeri Lal again wielded a 
gandasa and aimed a blow at me. 
Thereupon I ran towards the back 
side. He came in front of me from a 
side and give a blow with it and that 
blow hit me on my righi hand. There- 
after he wielded 4/5 gandasa blows 
which hit on different parts of my 
body when I was trying to save my- 
self by moving hither and tither. In 
the meantime Bhan Singh came down 
from the truck with a rifle of Mukh- 
tiar Singh which wasin the truck for 
my rescue. He raised a Lalkara. There- 
upon Ajmeri Lal left me and diverted 
his attention towards Bhan Singh. He 
also advanced ‘towards him and gave 
gandasa blow which landed on the 
butt of the rifle held by Bhan Singh. 
Bhan Singh then fired a shot at 
Aimeri Lal which hit on his right 
shoulder. Ajmeri Lal again wielded a 
gandasa blow towards Bhan Singh. 
Bhan Singh then fired another shot 
from the rifle hitting him in the abdo- 
men. . Thereupon, Ajmeri Lal dropped 
on the ground. The gandasa had also 
fallen on the ground as Ajmeri Lal 
had lost the grip of the same. There- 
after I and Bhan Singh came in that 
very truck to Kartar Bhawan leaving 
Ajmeri Lal and his gandasa at the 
spot. I handed over the rifle to my 
mother and then went to the Police 
Station, Industrial Area, Ludhiana. 
Finding some men and women pre- 
sent opposite to that police station I 
changed mind and went to Patiala 
where I got myself medically examin- 
ed by Dr. Tandon. who also dressed 
my wounds, I am innocent.” 


10. Mukhtiar Singh denied the 
prosecution case, -and pleaded alibi 
He, however admitted that the rifle 
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(P-1) was his licensed weapon which 
used to be kept in his truck PUL 475, 
for protection of the goods. 


11. The learned Sessions Judge 
rejected the defence version, as false. 
He accepted the prosecution story and 
convicted both the accused as afore- 
said. ; 

12. The High Court rejected 
the defence version. It partly accept- 
ed the prosecution case, namely, with 
regard to the quarrel between the ac- 
cused and the deceased at about 
6 P.M. and the return of the accused 
a couple of hours later to the taxi- 
stand in search of the deceased and 
the firing of a rifle-shot in the air by 
the accused on this occasion. It fur- 
ther found that the rifle, Ex. P-1, had 
been used in the commission of the 
murder. The High Court, however 
rejected the testimony of the three 
eye-witnesses, namely, Ramji Dass 
Kirpal Singh and Roop Lal because 
in its opinion, none of them “can be 
said to have witnessed the occur- 
rence”. The High Court concluded 
that the circumstances established by 
the prosecution “do give rise to a 
strong suspicion against the accused 
persons, but. . . suspicions howsoever 
strong cannot take the place of 
proof. ..” In the result, it accorded 
the benefit of doubt to both the ac- 
cused and acquitted them. 


13. We have heard the learn- 
ed Counsel on both sides and care- 
fully examined the evidence on re- 
cord. The following circumstances 
have been indubitably established by 
the vrosecution: 


ti) At about 6 P.M. on the day of 
occurrence, there was a serious quarrel 
between the accused on one side and 
the deceased and his brother Ramji 
Dass. on the other, at the taxi-stand. 
In the course of this quarrel the accus- 
ed abused and threatened the deceas- 
ed. The timely intercession of Inderjit 
Singh (P.W.10), who pacified the par- 
ties, saved the situation. 

(ii) About 15 or 20 minutes after 
the quarrel, both the accused went 
away in their taxi car from the taxi- 
stand, while the deceased and his 
brother left that place at about 7 or 
8 p.m. 


Gii) Shortly after the 
of the deceased and his 


departure 
brother, the 


x 
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accused returned to the taxi-stand at 
about 8 P.M. in truck No. PUL 475— 
which was driven by Gurmail Singh— 
in search of the deceased. Jarnail 
Singh got down from the truck. He 
was carrying a rifle. He fired a shot 
in the air and proclaimed that they 
would see to Ajmer Lal and Ramji 
Dass. Thereafter, the accused drove 


away in the same truck, towards 
Jagraon Over-Bridge. 
(iv) The occurrence took place 


about 45 minutes after the preceding 
incident near the entrance to the 
street leading to the house of the de- 
ceased, which is at a distance of about 
3 miles from the taxi-stand. 

(v) The crime cartridge, C-i, 
found at the scene of occurrence was 
proved to have been fired through the 
rifle, Ex-P-1 which is a licensed 
firearm belonging to Mukhtiar Singh 
accused. 

(vi) The turban found at the 
scene of crime admittedly belongs to 
Jarnail Singh, accused. 


14, Both the courts below are 
substantially argeed with regard to 
the proof of these circumatances. The 
chief witness in respect of the first 
three circumstances was Inderjit 
Singh (PW 10). The trial court found 
his evidence fully trustworthy. The 
High Court held that his testimony 
had a ring of truth. The High Court 
has not specifically adverted to the 
sixth circumstance, although it has 
rejected the version of Jarnail Singh, 
inter alia, with regard to the circum- 
stances in which his turban was left 
behind at the spot. 


15. Mr. Hardy, learned coun- 
sel for the accused-respondents does 
not maintain that the concurrent find- 
ing of the courts below as to the proof 
of these circumstances is unreason- 
able. His contention is that these cir- 
cumstances, by themselves, go no 
further than creating a suspicion— 
may be a strong suspicion as the High 
Court has said — about the compli- 
city of the accused in the crime. 


16. In our opinion, these cir- 
cumstances are of a determinative 
character. They lead general assu- 
rance to the prosecution story and 
render it probable. At any rate, they 
go a long way to mark out Jarnail 
Singh as the person who in all pro- 
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bability fired the fatal shots at the 
deceased with the rifle. Ex. P-1. In- 
stead of explaining this catenation of 
circumstances, Jarnail Singh set up a 
false counter-version. This factor had 
also to be taken into account. 


17. The evidence of the eye- 
witnesses had to be appreciated 
against the background of the above 
circumstances. 


18. In reaching the conclusion 
that Ramji Dass, P.W.6, Kirpal Singh, 
P.W.7 and Roop Lal, P.W.9 had not 
seen the occurrence, the High Court 
gave these reasons: 

(a) The names of the eye-wit- 
nesses do not find mention in the gist 
of the First Information Report that 
was entered in the General Diary of 
the Police Station in purported com- 
pliance with the provisions of S. 154 
of the Code of Criminal Procedure. 

(b) The version of Kirpal Singh, 
P.W.7 that he left Kotwali at about 
8.00 P.M. and thereafter at 8.15 P.M. 
proceeded from the Taxi-stand in the 
company of the deceased and Ramji 
Dass ete. to the latter’s house for 
collecting clothes, isnot acceptable be- 
cause (i) he was present in the Kot- 
wali at the time of roll call which was 
held by Dayal Singh (D. W. 10) at 
8-30 P.M. From the Kotwali the place 
of occurrence is more than 3 1/4 
miles via the taxi-stand. The occur- 
rence took place at about 38.45 p.m. 
(ii) neither in the F.I.R, nor in the 
statement of Inderjit Singh P.W.10, 
there is any mention of the visit of 
Kirpal Singh to the Taxi-Stand. (iii) 
Kirpal Singh took part in the general 
parade on the morning of 3rd January. 
“His leave commenced on the 3rd at 
6.15 P.M. That being so, there was no 
apparent urgency for getting the 
clothes on the evening of the 2nd 
January.” 


(c) “According to Inderjit Singh 
P. W. Ramji Dass and Ajmer Lal left 
the taxi stand around 7 p.m. and did 
not return thereafter. So the testimony 
of these witnesses (Ramji Dass and 
Kirpal Singh) that they left the taxi- 
stand a little after 8-30 p.m. is ob- 
viously not acceptable.” 


(d) “....Kirpal Singh could not 
be at the taxi stand by 8-30 p.m. 
Therefore, his inclusion in this version 
falsifies the entire version justifying 
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the theory that the witnesses above- 
named saw the incident.” 


(e) Ramji Dass was the brother 
of the deceased and as such was a 
highly interested witness. The rela- 
tions of Ramji Dass and the deceased 
with the accused were strained. 


(£) Inderjit Singh P.W.10, is silent 
about the presence of Roop Lal at the 
taxi stand and his departure from 
there in the company of Ramji Dass 
and the deceased in a car driven by 
Satish Kumar. 


(g) No reason was shown why 
petrol was not had from any of “the 
petrol pumps which were on the way”. 
“One fails to see why they (P. Ws) 
would choose to alight there” (only 
160 yds. from the house of Ramji 
Dass) and not -ask Satish Kumar to 
drop them at their house”. 


19. Mr. O. P. Sharma, learned 
Counsel for the appellant-State has 
assailed the reasoning of the High 
Court. He has adopted the reasoning 
of the trial court to rehabilitate the 
credibility of the eye-witnesses. He 
has laid great stress on the fact that 
the F.LR. in this case was lodged by 
Ramji Dass, P.W.6, with utmost pro- 
mptitude, and that its copy had reach- 
ed the Magistrate by 11.30 P.M. Ramji 
Dass had no time, proceeds the argu- 
ment to concoct a false story and to 
induct false witnesses. In any case, 
maintains the Counsel, the presence of 
Ramji Dass at the scene of occurrence 
could not be doubted, and his eviden- 
ce alone corroborated by the F.IR. 
and the other tell-tale circumstances 
which the courts below have con- 
currently held to have been estab- 
lished, was sufficient to bring home 
the charges to the accused. 


20. As against the above Mr. 
Hardy tried to support the reasoning 
and the conclusions arrived at by 
the High Court. His main argument is 
that this is a case in which two views 
of the evidence are reasonably possi- 
ble, one of which, taken by the High 
Court supports the acquittal. Learned 
Counsel has reminded us that in such 
a situation this Court would not, as a 
rule of prudence, disturb the order of 
acquittal. In this connection, he has 
cited State of Punjab v. Hari Singh. 
(1974) 4 SCC 552 = (AIR 1974 SC 
1168 = 1974 Cri LJ 822). Counsel 
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further maintains that the presence 
of Kirpal Singh and Roop Lal, at the 
scene of occurrence was highly im- 
probable. Apart from reiterating the 
reasoning of the High Court, Counsel 
points out that the inquest report or 
any other record does not show the pre- 
sence of these witnesses in the Hospi- 
tal when the A. S. I. reached there to 
make the inquest. As a last resort, 
learned Counsel submits that even if 
the presence of Ramji Dass at the 
venue of crime was considered to be 
probable, it would be hazardous to 
accept his evidence without looking 
for independent corroboration. Ac- 
cording to him, sufficient corrobora- 
tion firmly fixing the identity of 
Mukhtiar Singh with the crime is not 
forthcoming in this case. 


21. A glance at the reasons 
catalogued above given by the High 
Court would reveal their inherent 
fallacy. While two views about the 
presence of Kirpal Singh at the scene 
of occurrence around 8.45 P. M. are 
possible, the same cannot be said re- 
garding Ramji Dass, P. W. 6. If Kir- 
pal Singh's evidence were to be reject- 
ed on the score that his presence at 
the scene of incident was doubtful, 
this would not as the learned Judges 
of the High Court have erroneously 
held, lead to the conclusion that 
Ramji Dass and Roop Lal were not 
with the deceased at the time of the 
fatal assault on him. Ramji Dass is 
the brother of the deceased. He was 
a party to the quarrel which took 
place earlier in the day around 6 
p. m. at the taxi stand. It may be re- 
called that the accused had on that 
occasion held out a threat to deal 
with Ajmer Lal deceased and Ramji 
Dass. From the testimony of Inderjit 
Singh P. W. 10. it appears that the 
two brothers Ajmer Lal and Ramii 
Dass had gone away from the taxi 
stand about 50 minutes after the 
quarrel, In fact he has stated that 
both the accused went away from the 
taxi stand about 20 minutes after 
the quarrel and about half an 
hour thereafter, the deceased and 
his brother Ramji Dass also left 
the place. The High. Court has 
construed this version of In- 
derjit Singh to mean that the de- 
ceased and his brother Ramfi Dass 
went away at 7 P. m. while Ramji 
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Dass himself puts the time of his de- 
parture around 8 P. M. The High 
Court has treated this difference with 
regard to the time of departure in the 
statements of these two witnesses as 
a material discrepancy. We do not 
agree. Inderjit Singh has said that it 
was around 8 P. M. that both the ac- 
cused returned to the taxi stand in a 
truck and at that time Ramji Dass 
and the deceased were not present at 
the taxi stand. It is not disputed that 
after their departure from the taxi 
stand, the deceased and his brother 
did not return there. The fact 
remains that the deceased and Ramji 
Dass both left for their house to- 
gether from the taxi stand about one 
hour before the occurrence. In view 
of the threat held out by the accused 
at the taxi stand during the quarrel, 
the deceased was not likely to go 
alone particularly after night-fall to 
his house. The same would be the 
state of Ramji Dass’s mind. Roop Lal 
is the brother-in-law of Ramji Dass. 
Tt is in evidence that he drives one of 
the taxis belonging to these two 
brothers. Admittedly the deceased 
was not in any vehicle at the time 
when he received the fatal shots. The 
place of occurrence is not in dispute. 
He was at the material time about 160 
yards from the building in the sepa- 
rate apartments of which the two 
brothers were residing. The presence 
of Ramji Dass in the company of the 
deceased at the material time was 
thus highly probable. It was he who 
had lodged the First Information Re- 
port in the Police Station at Industrial 
Area, Ludhiana at 9.40 P.M. Within 
less than two hours of the registration 
of the case, a copy of this First Infor- 
mation had reached the Magistrate. 
The names of the three eye-witnesses, 
the accused and all other materal parti- 
culars of the case find mention in the 
First Information Report. The version 
given by Ramji Dass at the trial was 
consistent in material particulars with 
what he had said in the First Infor- 
mation Report. 


22. We cannot lose sight of 
the fact that Ramji Dass and Roop 
Lal being close relations were highly 
interested in the prosecution. There 
was no love lost between Ramji Dass 
and the deceased on one hand and 
both the accused on the other. In a 
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case of this kind, therefore parti- 
cularly when sitting in appeal over a 
judgment of acquittal recorded by 
the High Court, it will not be safe to 
act upon his testimony without cor- 
roboration from independent sources 
against each of the two accused. The 
circumstances enumerated above fur- 
nish cogent corroboration so far as 
the complicity of Jarnail Singh in the 
commission of murder is concerned. 


23. From the record it emerges 
that only one rifle Exh. P-1 was used 
in the commission of the crime. Dr. 
Puran Singh has opined that two 
bullet-wounds found on the dead body 
of Ajmer Lal could be the result of 
two separate bullets fired from the 
same rifle. The fact that the dimen- 
sions of the two wounds of entry are 
identical also points towards that con- 
clusion, Further, only one fire- 
arm has been recovered by the 
Investigating Officer in this case. 
It is the rifle Exh. P-1 which is 
a licensed weapon belonging to 
Mukhtiar Singh accused. The crime 
cartridge C-1, according to the opinion 
of the ballistic expert Shri J. K. Sinha, 
had been fired through this rifle Exh. 
P-1. Thus both the fatal shots were 
fired from this rifle either by Mukh- 
tiar Singh or. by Jarnail Singh. It is 
not disputed that the firing at the taxi- 
stand about one hour preceding the 
occurrence was done by Jarnail Singh. 
On that occasion Jarnail Singh alone 
had alighted from the truck and fired 
a shot. Inderjit Singh who has depos- 
ed to that fact does not say that 
there were two rifles or two fire-arms 
with the accused at that time. The 
accused had come in search of the 
deceased and his brother Ramji Dass 
and they had gone away in the truck 
obviously to pursue the deceased and 
his brother. According to Inderjit 
Singh they went over the Jagraon- 
Overbridge. This way leads to the lo- 
eality known as Janta Nagar where 
the house of the deceased is situate. 
Again, besides the empty cartridge 
Ex. C-1 the turban of Jarnail Singh 
was found at the scene of crime. 
Jarnail Singh has given a false version 
with regard to the occurrence and the 
circumstances in which his turban 
fell down and was left at the 
spot. The totality of the circumstan- 
ces coupled with the ocular account 
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given by Ramji Dass firmly leads to 
the conclusion that the fatal shots 
were fired from this rifle by Jarnail 
Singh. So far as Jarnail Singh is con- 
cerned the charge against him has 
been proved to the hilt. 

24. The question remains 
whether Mukhtiar Singh is also 
vicariously liable by the operation of 
S. 34 for the act of Jarnail Singh. The 
prosecution case as put by Ramji Dass 
at the trial was that both Mukhtiar 
Singh and Jarnail Singh were armed 
with rifles from which they actually 
fired one bullet each and both those 
bullets found their mark. Since firing 
attributed to Mukhtiar Singh with 
another rifle has not been confirmed, 
if not completely discounted by the 
independent evidence on record, we 
would not, as a matter of caution, in- 
terfere with his acquittal recorded by 
the High Court. 

25. In the light of what has 
been said above, we would partly 
allow this appeal, set aside the ac- 
quittal of Jarnail Singh and convict 
him under S. 302, Penal Code and 
sentence him to imprisonment for life 
for the murder of Ajmer Lal. We dis- 
miss the appeal against Mukhtiar 
Singh. 

Appeal partly allowed. 
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recovery of excise duty. (Rajasthan 
Excise Rules (1956), R. 67A — Issue 
price). 


The license fee stipulated to be 
paid by the liquor contractors is the 
price or consideration or rental which 
the Government charges from the li- 
censees for parting with its privilege 
in stipulated lump sum payment and 
is a normal incident of a trading or 
business transaction. The State has 
exclusive right to manufacture and 
sell liquor and to sell the said right 
in order to raise revenue. The na- 
ture of the trade is such that the 
State confers the right to vend liquor 
by farming out either by auction or 
by private treaty. Rental is the con- 
sideration for the privilege granted 
by the Government for manufactur- 
ing or vending liquor. Rental is nei- 
ther a tax nor an excise duty. Ren- 
tal is the consideration for the agree- 
ment for grant of privilege by the 
Gcvernment. AIR 1975 SC 360; AIR 
1975 SC 1121 and ILR (1969) 2 Ker 
71, Followed. (Para 20) 

The licenses granted under both 
the Guarantee system and the Exclu- 
sive privilege system to the liquor 
contractors are contracts between the 
parties. The licensees fully exploit- 
ed to their advantage the contracts to 
the exclusion of others. The lump 
sum amount voluntarily agreed to by 
the licensees to pay to the State are 
not levies of excise duty but are in 
the nature of lease money or rental or 
lump sum amount for the exclusive 
privilege of retail sales granted by the 
States to the licensees. 

(Paras 21, 26) 

There is no levy of excise duty 
in enforcing the payment of the 
guaranteed sum or the stipulated 
lump sum mentioned in the licenses, 
for these reasons. First the licenses 
were granted to the licensees, the li- 
quor contractors, after offer and ac- 
ceptance or by accepting their ten- 
ders or auction bid. The licensees sti- 
pulated to pay lump sum amounts 
as the price for the exclusive privi- 
lege of vending country liquor. The 
licensees agreed to pay what they 
considered to be equivalent to the 
value of the right. Second. the sti- 
pulated payment has no relation to 
the production or manufacture of 
country liquor except that it enables 
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the licensee tosell it. The country 
liquor is produced by the distilleries. 
Under Section 28 of the Act and 
under the relevant duty notifications 
the excise levy is on the manufacture 
and not on the sale or retail of li- 
quor. The taxable event is not the 
sale of liquor to the contractors but 
the manufacture of liquor. The liabi- 
lity for excise is on the distillery and. 
the liquor contractors are not con- 
cerned with it. Before 1965 there 
was no excise duty. The licensees 
were required to pay the guaranteed 
amount, After the imposition of ex- 
cise duty the position is not altered 
because the privilege of selling is 
granted by auction or by offer and 
acceptance before the goods came in- 
to existence, Excise contracts are 
settled in the preceding year. Third, 
the stipulated amounts payable by 
the licensees have relation only to 
what the licensees foresaw they could 
recoup by the sale of country liquor 
from the liquor shops licensed to 
them, There are several varieties of 
country liquor and rates of excise 
levy on these varieties are different. 
The licensees are not bound to take 
any particular quantity or any parti- 
cular quality of any variety. With- 
out reference to any quantity or 
quality. it is impossible to predicate 
the alleged levy of excise duty. 
(Para 27) 


The contractual obligation of the. 
liquor contractors to pay the stipulat- 
ed amounts is not dependent on the 
quantum of liquor sold by them 
which is relevant only for the pur- 
pose of remission to be earned by 
them under the license. No excise 
duty is charged or chargeable on un- 
drawn liquor under the license. The 
lump sum amount payable for the ex- 
clusive privilege is not to be confus- 
ed with the issue price. In essence 
what is sought to be recovered from 
the liquor contractors is the short- 
fall occasioned on account of failure 
on the part of liquor contractor to 
fulfil the terms of license. 

(Paras 30, 31) 

Before imposition of excise duty 
in 1965, the issue price did not have 
even a notional component of excise 
duty under Issue Price Rules. There- 
fore, no excise duty could be attri- 
buted to the contractual amounts pay- 
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able by the licensees. The references 
to excise duty in licenses under the 
guarantee system or exclusive privi- 
lege system prevalent subsequent 41o 
the year 1965 are only for the pur- 
poses of adjustment or concession as 
a unit of measure. It is not an ex- 
cise duty currently imposed or levied 
in the year of the license that is be- 
ing collected with regard to undrawn 
liquor ` because the adjustment of 
issue price is with reference to the 
issue price prevailing in the preced- 
ing year. (Para 28) 


The lump sum amount stipulated 
under the agreement is not to be 
equated with issue price. The issue 
price is payable only when the con- 
tractors take delivery of a particular 
quantity of specified value of country 
liquor. The issue price relates only 
to liquor drawn by the contractors 
and does not pertain to undrawn li- 
quor. No excise duty is or can be 
collected on undrawn liquor. So far 
as the liquor contractors are concern- 
ed, they pay the price of the liquor 
even though that price may include 
the component of excise duty in res- 
pect of which they have no direct 
liability. (Para 29) 


The agreements give the liquor 
contractors an exclusive privilege to 
sell country liquor in a specified area 
for the period fixed for a stipulated 
sum of money for enjoying the pri- 
vilege. If the contractors do not sell 
any liquor they are yet bound to pay 
the stipulated sum. If they sell li- 
quor they are given the benefit of re- 
mission in the price of the exclusive 
privilege. The measure for this re- 
mission is the excise duty leviable to 
the extent that the liquor contractors 
can neutralise the entire amount of 
exclusive privilege in the excise duty 
payable by them. If the contractors 
fail to lift adequate quantity of liquor 
and thereby fail in neutralising the 
entire price of exclusive privilege the 
contractors are not called upon to 
pay excise duty. (Para 34) 
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Mr. A. K. Sen. Sr. Advocate (Mr. 
B. D. Sharma, Advocate with him) for 
Appellants in C. A. Nos. 1213-1220 and 
1862 of 1974. Mr. B. D. Sharma Advo- 
cate, for Appellants in C. A, Nos. 1353, 
1354 and 1647 of 1974. M/s. Badri Das 
Sharma and S. R. Srivastava, Advo- 
cates, for Appellants in C. A. Num- 
bers 1623, 1432. 1433 and 1871 of 
1974. Mr. D. V. Patel, Sr. Advocate, 
(Mr. S. S. Khanduja, Advocate, with 
him), for Appellants in C. A. No. 1385. 


Mr. S. S. Khanduja, Advocate, for 
Appellants in C.As. Nos. 1386-1388. 
1530, 1564, 1566, 1567, 1579-1580, 


1581, 1608. 1622, 1624, 1626, 1630 and 
1764 of 1974. Dr. L. M. Singhvi, 
Advocate-General for Rajasthan (Mr. 
S. M. Jain, Advocate with him). for 
Respondents in all the Appeals. 


Judgment of the Court was 
delivered by 

RAY, C. J.:— These appeals by 
certificate turn on the question as to 
whether the excise license granted to 
the appellants rendered them liable 
to pay the stipulated lump sum men- 
tioned in the license.. 

2. These appeals relate to 
country liquor licenses (a) for the 
years 1962-63 and 1963-64; (b) for 
the years 1967-68 and (c) for the 
years 1968-69. 1969-70 and 1970-71. 

3. For the years 1962-63 and 
1963-64 licenses for sale of country 
liquor were given to contractors 
under a guaranteed system. There 
was a total guaranteed amount. Where 
the contractors failed to fulfil the 
guaranteed amount and there was a 
short-fall. demand notices were issued 
for the total short-fall. f 

4, For the years 1967-1968, 
1968-69 and 1969-70 the liquor con- 
tractors obtained licenses for sale of 
country liquor at a stipulated amount 
of license fee under the exclusive 
privilege system. Where the con- 
tractors failed to pay the guaranteed 
amount there was a demand for a 
short-fall. 
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5. The appellants who were 
the liquor contractors challenged the 
demand for short-fall of the guarante- 
ed amount. The liquor contractors 
contended that what was being de- 
manded as short-fall amounted to 
levy of excise duty. The State, on 
the other hand, contended that what 
was being realized from the liquor 
contractors was the guaranteed amount 
in the licence for the exclusive privi- 
lege of selling country liquor. 


6. It may be stated here that 
there was no levy of excise duty 
prior to 6 March, 1964. After the 
imposition of excise duty, the licen- 
ses during the year 1967-68 and there- 
after were issued for a guaranteed 
sum under the exclusive privilege 
system. The State contended that 
what was being demanded as short- 
fall was the stipulated guaranteed 
amount which was excise revenue. 


7. The licenses granted upto 
the year 1967-68 contained the fol- 
lowing principal conditions:— 

(1) The licensee guarantees to the 
Governor of Rajasthan State that he. 
in the year concluding on...... March 
AVON shall receive from the Govern- 
ment and sell such quantity of wine 
of which, issue price shall not be less 
than RS............. (hereinafter known 


. as the “guaranteed price” which are 


prevailing on...... March......). 

(2) The liquor shall be supplied 
to the licensee at the prevailing issue 
price, but the difference between such 
issue price and the issue price cal- 
culated at the prevailing rate on 31 
shall not be included in 
the guarantee amount. 

(3) The licensee will have to pay 
the shortfall, if any, between the 
price of the liquor obtained by him 
upto the end of any month at the 
issue price of 31 Maarch......... and 
the amount of guarantee multiplied by 
the months, which have passed and 
divided by eleven at the godown by 
the tenth of the next month. 


(4) In case of non-payment, the 
license will be cancelled and when 
cancelled this way, the abovemention- 
ed difference shall be recovered from 
security, cash deposits and rem- 
nant, if any, shall be recovered from 
the licensee and the surety jointly and 
severally. 
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8. From 1968-69 the licenses 
contained, inter alia the following 
principal conditions:— 

(1) The licensee will have to de- 
as license fee under 
Section 24 of the Rajasthan Excise 
Act, 1950 for his exclusive privilege 
as fixed by the Excise Commissioner. 
From it the amount of excise duty 
will be adjusted towards the pay- 
ment of the amount for the exclusive 
privilege but this adjustment will be 
limited to the payment of the amount 
for the exclusive privilege. The li- 
censee will have to deposit the afore- 
said amount in 12 equal instalments 
and will have to deposit the monthly 
instalments by the 10th of the next 
month in Government Treasury. The 
fees deposited by the lincense-holder 
in that month in the form of the com- 
ponent of the issue price will be 
treated as excise duty under the instal- 
ment of the license-fee. 


(2) If the license-holder does not 
deposit the instalments for any two 
months as laid down in the aforesaid 
condition within the prescribed pe- 
riod then the officer issuing the li- 
cense will have the right to realise 
the amount of that instalment from 
the cash security of the license- 
holder or from his surety. In addi- 
tion to this, he will also have the 
right to cancel the license of the li- 
censee. 


9. The appellants repeated the 
contention which had been advanced 
before the High Court that when the 
State Government wanted to enforce 
the guaranteed sum it amounted to 
recovery of excise duty by _linense. 
The appellants contended that the 
issue prices in the license are exclu- 
sive of prices of container but inclu- 
sive of excise duty levied under the 
Government notification and there- 
fore, enforcement of the guaranteed 
amount meant realisation of excise 
duty. 


10. The appellants contended 
that unfulfilled guarantee amount 
which is sought to be recovered from 
the appellants is not balance of lump 
sum payment as price of exclusive 
Privilege because the Government li- 
cense sanctioning guarantee system 
stated that “the licensee shall guaran- 
tee in respect of the year............ in- 
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come to the Government on account 
of the issue price of country liquor 
issued for sale at his shop during the 
It was, therefore. said 
by the appellants that a promise to 
give income to the Government by 
purchasing a minimum quantity of li- 
quor from the Government ware- 
house was not equivalent to the pay- 
ment of sum of money in considera- 
tion of grant of such privilege with- 
in the meaning of Section 30 of the 
Rajasthan Excise Act. 


11. The appellants contended 
that the amounts of money sought 
to be recovered from the licensee 
under the exclusive privilege system 
introduced from the year 1968 as 
well as under the guarantee system 
prevalent prior to the year 1968 are 
nothing but demands for excise duty `’ 
on unlifted liquor. The reasons ad- 
vanced by the appellants are that 
under the exclusive privilege system 
of licensing introduced in 1968 the 
amount was agreed to be paid and 
deposited specifically towards excise 
duty given as a component of the 
issue price for the supply of country 
liquor and was agreed to be adjust- 
ed in the amount of the exclusive 
privilege. 

12. The appellants also sub- 
mitted that the word ‘issue price’ was 
a composite name for ‘cost price of 
liquor and ‘excise’ duty leviable there- 
on’ and therefore, an agreement by 
the licensees under the guarantee 
system to pay ‘issue price’ was tant- 
amount to an agreement to pay ‘cost 
price’ and ‘excise duty’ as distinct 
items though described as issue price. 

13. The appellants contended 
that licenses under both systems of 
Guarantee and Exclusive Privilege 
contain a term about the payment 
and adjustment of excise duty and 
under both systems ‘excise duty’ is a 
distinct item agreed to be paid as such 
in terms of the licenses. 


14, The licenses were granted 
under the Rajasthan Excise Act, 1950 
(referred to as the Act). 


15. Section 24 of the Act con- 
fers power on the Excise Commis- 
Sioner to grant any person a license 
for the exclusive privilege— 

(1) of manufacturing or supply 
by wholesale, or of both, or 
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(2) of selling by wholesale, or by 
retail, or 

(3) of manufacturing or of sup- 
plying by wholesale. or of both, and 
of selling by retail, 
any country liquor or intoxicating 
drug within any local area of those 
parts of the State of Rajasthan to 
which the Act extends. 

16. Section 28 of the Act pro- 
vides that an excise duty or a counter- 
vailing duty, as the case may be, at 
such rate or rates as the State Gov- 
ernment shall direct, may be impos- 
ed sither generally or for any speci- 
fied area, on any excisable article im- 
ported or exported, or transported or 
manufactured, cultivated or collected 
under any license granted under the 
Act, or manufactured in any distil- 
lery, pot-still or brewery established 
or licensed under the Act. The Ex- 
planation to Section 28 provides that 
duty may be imposed under this sec- 
tion at different rates according to 
the places to which any excisable arti- 
‘ele or intoxicating drug is to be re- 
moved for consumption or according 
to the varying strength and quality 
of such article. 

17. Section 29 of the Act pro- 
vides that subject to such rules re- 
gulating the time, place and manner 
of payment, as the State Government 
may prescribe such duty may be le- 
vied in such one or more ways as 
the State Government may by noti- 
fication in the Official Gazette direct. 
i 18. Section 30 of the Act pro- 
vides that instead of or in addition 
to any duty leviable under Chapter 
V (which contains Sections 28, 29 
and 30), the Excise Commissioner 
may accept payment of a sum in con- 
sideration of the grant of the license 
for exclusive privilege under S. 24. 

19. The Rajasthan Excise 
Rules. 1956 provide in Rules 67I, 67J, 
67K and 67L the different forms 
of procedure for grant of exclusive 


privilege Rule 67I provides that. li- 
cense for exclusive privilege 
of selling by retail of 


country liquor within any local area 
under Section 24 of the Act may be 
granted on condition of payment of 
such lump sum instead of, or in addi- 
tion to excise duty, as may be deter- 
mined by the Excise Commissioner 
arid subject to such other terms and 
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conditions as may be laid down by 
him. Rule 67J provides that a li- 
cense under Rule 67I may be grant- 
ed by way of allotment by negotiation 
in accordance with the procedure laid 
down in sub-rules (2) to (4) of Rule 
67J. Rule 67K provides that sub- 
ject to such general or special direc- 
tions as may be issued by the Excise 
Commissioner from time to time, the 
District Excise Officer may put the li- 
cense under Rule 67I to auction for 
any area. In such an auction the 
Presiding Officer shall call upon for 
lump sum payment for exclusive pri- 
vilege payable instead of or in addi- 
tion to excise duty as may be directed 
by the Excise Commissioner. Rule 67L 
provides that the Excise Commis- 
sioner may at his discretion grant li- 
cense under Rule 67I for any area 
by negotiation with any third party. 
There is a proviso that highest bid- 
der or highest tenderer if any shall 
be given a chance to make a higher of- 
fer unless he has been debarred from 
holding license or has rejected the of- 
fer under Rule 67 (2). 


20. The license fee stipulated 
to be paid by the appellants is the 
price or consideration or rental which 
the Government charges from the li- 
censees for parting with its privilege 
in stipulated lump sum payment and 
is a normal incident of a trading or 
business transaction. This Court in 
the recent decision in Nashirwar v. 
State of Madhya Pradesh reported in 
(1975) 1 SCC 29 = (AIR 1975 SC 360) 
and the unreported decision D/- 21-1- 
1975 in Civil Appeal No. 365 of 1969 
=(Reported in AIR 1975 SC 1121), 
Hari Shankar v. Deputy Excise and 
Taxation Commr. held that the State 
has exclusive right to manufacture 
and sell liquor and to sell the said 
right in order to raise revenue. The 
nature of the trade is such that the 
State confers the right to vend li- 
quor by farming out either by auec- 
tion or by private treaty. Rental is 


the consideration for the privilege 
granted by the Government for 
manufacturing or vending liquor. 


Rental is neither a tax nor an excise 
duty. Rental is the consideration for 
the agreement for grant of privilege 
by the Government. 


21. The licenses in the pre 
sent case are contracts between -the 
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parties. The licensees voluntarily ac- 
cepted the contracts. They fully ex- 
ploited to their advantage the con- 
tracts to the exclusion of others. The 
High Court rightly said that it was 
not open to the appellants to resile 
from the contracts on the ground 
that the terms of payment were oner- 
ous. The reasons given by the High 
Court were that the licensees accept- 
ed the licence by excluding their com- 
petitors and it would not be open to 
the licensees to challenge the terms 
either on the ground of inconvenient 
consequence of terms or of harshness 
of terms. 


22. The legal position is also 
correctly stated in Madhavan v. 
Asst. Excise Commr.. Palghat, ILR 
(1969) 2 Ker 71, where it is said that 
the rental charged by the State for 
licenses is the consideration for the 
privilege of vending liquor. The li- 
censees in the present appeals volun- 
tarily contracted to pay the guarante- 
ed sum of the stipulated lump sum 
for the exclusive privilege to vend li- 
quor. 


23. In the Central Provinces 
and Berar Sales of Motor Spirit and 
Lubricants Taxation Act. 1938 case, 
reported in 1939 FCR 18 = (AIR 1939 
FC 1), it has been said that in seve- 
ral Acts by which excise duties are 
imposed it is provided that the duty 
is to be paid by the manufacturer or 
producer on the issue of the excisable 
articles from the place of manufac- 
ture or production and there is no 
provision for the imposition of an ex- 
cise duty on retail sales. Many Acts 
provide for lump sum payments in 
certain cases by manufacturers and 
retailers, which may be described as 
payments either for privilege or as 
consideration for the temporary grant 
of a monopoly, but these are clearly, 
not excise duties or anything like 
them. (See 1939 FCR 18 at pp. 53 
and 54) = (AIR 1939 FC 1 at p. 12). 


24. This Court in M/s. Guru- 
swamy & Co. v. State of Mysore, 
(1967) 1 SCR 548 = (AIR 1967 SC 
1512) considered the question whe- 
ther the payment of shop rent for the 
exclusive privilege of sale of liquor 
in a specified shop is an excise duty. 
In Guruswami’s case (supra) the peti- 
tioners paid shop rent or the ‘kist?’ for 
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a group of toddy shops amounting to 
Rs. 3,61,116 a month. This ‘kist’ 
amount was determined at the auction 
sale of exclusive privilege of vending 
toddy in the shops. The notification 
for auction mentioned rates of duty, 
price, etcetera on the several kinds 
of excisable articles. The notification 
also mentioned that health cess at a 
certain rate shall also be payable on 
the shop rent and tree tax on toddy 
and other duties of excise levied. The 
petitioners challenged the authority 
of the State to levy and collect health 
cess, The main ground was that the 
health cess was in reality a tax and 
not a mere cess. This Court said that 
the true character or nature of levy 
in Guruswami’s case (supra) was that 
it was a payment for the exclusive 
privilege of selling toddy. The pay- 
ment had no close relation to the pro- 
duction or manufacture of toddy. 
The only relation the levy had to pro- 
duction or manufacture was that it 
enabled the licensee to sell it. The 
excise duty is paid on toddy in the 
form of tree tax. He who keeps toddy 
pays tree tax. The privilege of sell- 
ing toddy was auctioned well before 
the goods came into existence. In 
view of these characteristics the 
health cess was found not to be ex- 
cise duty. The taxable event in re- 
gard to the health cess was not the 
manufacture or production of goods 
but the acceptance of the license to 
sell the goods. 


25. A Bench decision of this 
Court in State of Orissa v. Harinara- 
yan Jaiswal. (1972) 3 SCR 784 = (AIR 
1972 SC 1816) considered the grant 
of exclusive privilege of manufac- 
ture and sale of country liquor by li- 
censees. This Court held that the 
power given to the Government to 
sell the exclusive privilege in such 
manner as it thinks fit is a very wide 
power. In Cooverjee B. Bharucha v. 
Excise Commr. and the Chief Commr., 
Ajmer, 1954 SCR 873= (AIR 1954 SC 
220) this Court held that an impor- 
tant purpose of selling the exclusive 
right to sell liquor in wholesale or 
retail is to raise revenue, Excise re- 
venue forms an important part of 
State revenues. The power of the 
Government to sell the exclusive pri- 
vilege is by public auction or hy 
negotiation. The fact that the price 
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fetched by the sale of country liquor 
is an excise revenue does not change 
the nature of the right. The sale is a 
mode of raising revenue. 


26. The decisions of this Court 
establish that the lump sum amount 
voluntarily agreed to by the appel- 
lants to pay to the State are not le- 
vies of excise duty but are in the na- 
ture of lease money or rental or lump 
sum amount for the exclusive privi- 
lege of retail sales granted by the 
States to the appellants. 


27. There is no levy of excise 
duty in enforcing the payment of the 
guaranteed sum or the stipulated 
lump sum mentioned in the licenses, 
for these reasons. First, the licen- 
ses were granted to the appellants 
after offer and acceptance or 
by accepting their tenders 
or auction bid. The appellants 
stipulated to pay lump sum amounts 
as the price for the exclusive privi- 
lege of vending country liquor. The 
appellants agreed to pay what they 
‘Ieonsidered to be equivalent to the 
value of the right. Second, the sti- 
pulated payment has no relation to 
the production or manufacture of 
country liquor except that it enables 
the licensee to sell it. The country li- 
quor is produced by the distilleries. 
Under Section 28 ofthe Act and under 
the relevant duty notifications the ex- 
cise levy isonthe manufacture and not 
on the sale or retail of liquor. Under 
the duty notifications no excise duty 
is levied or collected from the liquor 
contractors who are liable only to 
pay the price of liquor. The taxable 
event is not the sale of liquor to the 
contractors but the manufacture of 
liquor. What the liquor contractors 
pay in consideration of the licence 
is a payment for the exclusive privi- 
lege for selling country liquor. The 
liability for excise is on the distil- 
lery and the liquor contractors are 
not concerned with it. Before 1965 
there was no excise duty. The appel- 
lants were required to pay the 
guaranteed amount. After the imposi- 
tion of excise duty the position is 
not altered because the privilege of 
selling is granted by auction or by 
offer and acceptance before the goods 
came into existence. Excise contracts 
are settled in the preceding year. 
Third, the stipulated amounts pay- 
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able by the appellants have relation 
only to what the appellants foresaw 
they could recoup by the sale of 
country liquor from the liquor shops 
licensed to them. ‘There are several 
varieties of country liquor and rates 
of excise levy on these varieties are 
different. The appellants are not 
bound to take any particular quan- 
tity or any particular quality of any 
variety. Without reference to any 
quantity or quality, it is impossible 
to predicate the alleged levy of ex- 
cise duty. 


28. Before imposition of ex- 
cise duty in 1965. the issue price did 
not have even a notional component 


of excise duty under Issue Price 
Rules. Therefore, no excise duty 
could be attributed to the contrac- 


tual amounts payable by the appel- 
lants. The references to excise duty 
in licenses under the guarantee sys- 
tem or exclusive privilege system pre- 
valent subsequent to the year 1965 
are only for the purposes of adjust- 
ment or concession as a unit of mea- 
sure, It is not an excise duty cur- 
rently imposed or levied in the year 
of the license that is being collected 
with regard to undrawn liquor be- 
cause the adjustment of issue price 
is with reference to the issue price 
prevailing in the preceding year. 
Rule 67-A of the Rajasthan Excise 
Rules, 1956 defines value as the 
price current on the Ist January pre- 
ceding the financial year to which 
the guarantee relates. Under Rule 
67-A licenses for retail shops of 
country liquor under the guarantee 
system may be granted to persons 
guaranteeing to draw from a Govern- 
ment warehouse and sell in a finan- 
cial year or part thereof, country li- 
quor of a specified value, called the 
‘amount of guarantee’. The explana- 
tion to Rule 67-A is that ‘value’ for 
the purpose of that rule shall be the 
total issue price at a Government 
warehouse calculated at the rate of 
such price current on the first day 
of January preceding the financial 
year to which the guarantee relates. 
The licenses under the guarantee sys- 
tem are granted either by inviting ten- 
ders or by auction or by negotiation. 
The amount of guarantee under Rule 
67-A shall be (a) where a license is 
granted by inviting tenders the 
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amount of the tender accepted for 
the grant of the license; (b) where 
a license is granted by auction the 
amount of the bid accepted for the 
grant of the license; and (c) where 
a license is granted by auction or ne- 
gotiation, the amount of guarantee 
shall be the amount determined by 
the Excise Commissioner and accept- 
ed by the licensee. 


29. The lump sum amount 
stipulated under the agreement is not 
to be equated with issue price. The 
issue price is payable only when the 
contractors take delivery of a par- 
ticular quantity of specified value of 
country liquor. The issue price re- 
lates only to liquor drawn by the 
contractors and does not pertain to 
undrawn liquor. No excise duty is 
or can be collected on undrawn li- 
quor. The issue price is the price at 
which country liquor is sold to the 
liquor contractors, So far as the li- 
quor contractors are concerned, they 
pay the price of the liquor even 
though the price may include the 
component of excise duty in respect 
of which they have no direct liabi- 
lity. -Tllustrations may be found in 
of a person buying a match- 
box or a motor car or a refrigerator. 
When the purchaser pays the price of 
a match-box, or a motor car or a re- 
frigerator the price includes excise 
duty levied and collected on the 
manufacture of these goods. The 
price of goods necessarily includes 
different components but the price a 
buyer pays is different from duties 
and taxes paid or payable by the 
manufacturers, The incidence of all 
the components of cost and taxes is 
inevitebly passed on to the consumer. 
What the consumer pays is the price 
of the goods and not the antecedent 
components as such. 


30. The licenses after stipula- 
ting an agreed sum of money which 
is payable by the licensees under the 
licenses provides a scheme of remis- 
sion. The liquor contractor is given 
a remission in the matter of his obli- 
gation to pay the stipulated amount 
to the extent of the excise duty com- 
ponent of the issue price paid by him. 
The excise duty component of the 
issue price is, therefore, only a mea- 
sure of the quantum or extent of the 
concession or the remission to be 
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given to the liquor contractor. The 
concession is not what is paid by the 
contractor to the State but itis a 
remission or a reduction in the stipu- 
lated amount for exclusive privilege 
allowed by the State to the contrac- 
tor. The lump sum amount payable 
for the exclusive privilege is not to 
be confused with the issue price, In 
essence what is sought to be recover- 
ed from the liquor contractors is the 
shortfall occasioned on account of 
failure on the part of liquor contrac- 
tor to fulfil the terms of license. 


31. The contractual obligation 
of the appellants to pay the stipulat- 
ed amounts is not dependent on the 
quantum of liquor sold by them which 
is relevant only for the purpose of 
remission to be earned by them under 
the license. No excise duty is charg- 
ed or chargeable on undrawn liquor 
under the license. To suggest that 
the license obliges the contractors to 
pay excise duty on undrawn liquor 
is totally misreading the conditions of 
the license. The excise duty is col- 
lected only in relation to the quantity 
and quality of the country liquor 
which is drawn. No excise duty can 
be predicated in respect of undrawn 
liquor, - 


32. Adjustment by way of re- 
duction in the contractual liability of 
the appellants to the extent of a 
specific and quantified portion of the 
issue price is purely a measure of con- 
cession or remission and is a method 
of calculation. The question of adjust- 
ment arises only when liquor is 
drawn, otherwise the formula of re- 
ari does not come into the picture 
at ; 


33. The appellants relied on 
the decision of this Court in Bimal 
Chandra v. State of Madhya Pradesh, 
(1971) 1 SCR 844 = (AIR 1971 SC 
517) in support of the contention 
that the attempt on the part of the 
State to enforce the full guaranteed 
amount or stipulated sum is collecting 
excise duty. In Bimal Chandra 
Banerjee’s case (supra) a levy of ex- 
cise duty on undrawn liquor was im- 
posed in terms by the State Govern- 
ment by a notification amending the 
Rules and by an alteration in the 
conditions of the license. It was pro- 
vided that certain minimum guantity 
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af liquor would have to be withdrawn 
by each contractor who was to be li- 
able to make good every month the 
deficit monthly average of the total 
minimum duty on or before the 10th 
of each month following the months 
to which the deficit duty relates, The 
decision there was that in imposing 
the excise duty on undrawn liquor by 
the impugned notification. the State 
Government was exercising powers 
which it did not possess. In the pre- 
sent case, the State Government has 
not imposed any excise duty on the 
licensee. On the contrary, the license 
only takes into account the excise 
duty coraponent of the issue price for 
the purposes of giving a concession 
or remission to the contractors. In 
Bimal Chandra Banerjee’s case 
(supra), the impugned notification was 
assailed on the ground that it exceed- 
ed the legislative competence of the 
State. No such question arises here. 
The scheme of remission in the pre- 
sent case is that if the liquor con- 
tractor purchased liquor of the value, 
the excise duty whereof equalled the 
price of exclusive privilege, the li- 
quor contractor is to be given cre- 
dit therefor. 


34. The agreements give the 
liquor contractors an exclusive privi- 
lege to sell country liquor in a spe- 
cified area for the period fixed for a 
stipulated sum of money for enjoying 
the privilege. If the contractors do 
not sell any liquor they are yet 
bound to pay the stipulated | sum, If 
they sell liquor they are given the 
benefit of remission in the price of 
the exclusive privilege. The measure 
for this remission is the excise duty 
leviable to the extent that the liquor 
contractors can neutralise the _entire 
amount of exclusive privilege in the 
excise duty payable by them. If the 
contractors fail to lift adequate 
quantity of liquor and thereby fail in 
neutralising the entire price of exclu- 
sive privilege the contractors are not 
called upon to pay excise duty. 

35. For these reasons the con- 
tentions of the appellants fail. The 
appeals are dismissed save what fol- 
lows hereinafter in Civil ; Appeal 
Number 1433 of 1974 and Civil Ap- 
peal No. 1871 of 1974. Parties to pay 
and bear their own costs as they did 
in the High Court. 
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36. In Civil Appeal No. 1433 
of 1974 there is a short supply of li- 
quor in respect of the year 1963-64. 
In Civil Appeal No. 1871 of 1974 
there is a short supply of liquor in 
respect of the year 1967-68. In 
these appeals for these two years, 
the order will be the same as order 
dated 29-8-1974 in Civil Appeal 
Nos. 1170. 1171 and 1176 of 1974 with 
the modification that if there has 
been any interim stay in these mat- 
ters, the interim stay will stand 
vacated. 
Order accordingly. 


AIR 1975 SUPREME COURT 2016 
(From: (1969) 82 Mad LW 259) 
Y. V. CHANDRACHUD, R. S. 

SARKARIA AND A. C. 
GUPTA JJ. 

The Madurai District Central Co- 
operative Bank Ltd., Appellant v. 
The Third Income Tax Officer, Madu- 
rai, Respondent. 

: Civil Appeal No. 1795 of 1970, 

D/- 28-7-1975, 

(A) Constitution of India, Arti- 
cle 246 (1), Sch. 7 List 1 Entry 82 — 
Parliament is competent to introduce 
charging provision in Finance Act — 
Finance Acts are not necessarily tem- 
porary Acts — ((i) Finance Act (1963), 
Section 2 — (ii) Interpretation of Sta- 
tutes). 


The Income-tax Act, 1961 and 
the annual Finance Acts are enacted 
by the Parliament in exercise of the 
power conferred by Article 246 (1) 
read with Entry 82 of List I. Though 
it will be unconventional for the 
Parliament to amend a taxing statute 
by incorporating the amending provi- 
sion in an Act of a different pith and 
substance, such a course will not be 
unconstitutional. (Para 12) 


True, that the Income-tax Act is 
a permanent Act while the Finance 
Acts are passed every year and their 
primary purpose is to prescribe the 
rates at which the income-tax will 
be charged under the Income-tax Act. 
But that does not mean that a new 
and distinct charge cannot be intro- 
duzed under the Finance Act. What 
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is not ‘income’ under the Income-tax 
Act can be made ‘income’ by a Fin- 
ance Act. An exemption granted by 
the Income-tax Act can be withdrawn 
by the Finance Act or the efficacy of 
that exemption may be reduced by 
the imposition of a new charge. Sub- 
ject to constitutional limitations, ad- 
ditional tax-revenue may be collect- 
ed either by enhancing the rate or 
by the levy of a fresh charge. The 
Parliament, through the medium of a 
Finance Act, may as much do the one 
as the other. The Finance Acts 
though annual Acts are not neces- 
sarily temporary Acts for they may 
and often do contain provisions of a 
general character which are of a per- 
manent operation. Thus, the Parlia- 
ment is competent to introduce a 
charging provision in a Finance Act. 
(1955) 27 ITR 389 (Cal), AIR 1959 SC 
771 and AIR 1966 oc ee ne 
Mad LW 259, irmed. 
(aegse (Paras 13. 15) 

(B) Constitution of India, Arti- 
cle 246 (1) — Competency of Parlia- 
ment to take away exemption under 
Section 81 (i) (a) of Income-tax Act 
by making provision in Finance Act— 
(i) Income-tax Act (1961) (as it stood 
prior to its amendment by Act 20 of 
1967) Section 81 (i) (a)—Gi) Finance 
Act (1963), Section 2). 

Even if Section 81 (1) (a) of In- 
come-tax Act were to grant an ex- 
press exemption from surcharges on 
business-income, the Parliament 
could take away that exemption or 
curtail the benefit available under it 
by making an appropriate provision 
in the Finance Act. If while legislat- 
ing on a matter within its compe- 
tence the Parliament can grant an 
exemption, it is surely competent to 
it to withdraw that exemption in 
exercise of the self-same power. 

(Para 20) 

The Finance Act, 1963, like its 
annual counterparts, contains provi- 
sions not only prescribing rates of 
taxation but making extensive and 
important modifications in the In- 
come-tax Act itself. Such innovations 
fall within the legitimate scope of 
Finance Acts. AIR 1959 SC 771, Fol- 


lowed; (1969) 82 Mad LW 259, 
Affirmed. (Para 21) 
(C) Finance Act (1963), Sections 


2, 3, Sch. I Part I Para A (Surcharge 
1975 S. C./127 XI G—5 


M. D. Central Co.-op. Bank v. IIrd I-T. Officer 


S.C. 2017 


on Income-tax) Cl. (c) —- Scope — 
Surcharge is relatable to Art. 271 of 
Constitution — Additional surcharge 
— Calculation of — Residual income 
— Ascertainment — Mode — Addi- 
tional surcharge is a distinct charge 
— Applicability of Section 156 of In- 
come-tax Act—1972 Tax LR 57 (All), 
Overruled — ((i) Constitution of India, 
Art. 271 — (ii) Income-tax Act (1961), 
{as it stood prior to its amendment by 
Act 20 of 1967) Ss. 81 (i) (a), 156). 


By Art. 271, notwithstanding 
anything in Arts. 269 and 270, Parlia- 
ment may increase any of the duties 
or taxes referred to in those Articles 
by a surcharge for purposes of the 
Union. Surcharges leviable under 
Section 2 (1) of the Finance Act, 1963 
are relatable to Art. 271 of the Cons- 
titution. (Para 23) 

Both the purpose and concept of 
the additional surcharge are different 
from those of income-tax. The addi- 
tional surcharge is leviable exclusive- 
ly for purposes of the Union so that 
the entire proceeds of such surcharge 
may, under Art. 271 of the Constitu- 
tion, form part of the Consolidated 
Fund of India. Taxes and duties men- 
tioned in Art. 269 (1), though levied 
and collected by the Government. 
have to be assigned to the States 
under Art. 269 (2). Then again, the 
additional surcharge levied for pur- 
poses of the Union is to be calculated 
not on total income like the income- 
tax but it is to be calculated on the 
residual income. (Para 24) 

The residual income is not the 
same as the business income of a co- 
operative bank, which is exempt 
under Section 81 (i) (a) from income- 
tax. For ascertaining the residual in- 
come, the total income is reduced by 
the amount of capital gains and fur- 
ther by the amount of tax (other than 
additional surcharge) which would 
have been charged on such reduced 
total income on the assumption that 
the whole of it was liable to be 
brought to tax. (Para 24) 

Section 3 of the Finance Act, by 
its terms, has precedence over any- 
thing contained in Chapter VII or 
VIII-A or in Section 110 of the In- 
come-tax Act or Section 2 (5) of the 
Finance Act itself. Additional sur- 
charge is treated in this way as fall- 
ing in a separate category. Thus, 
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additional surcharge is a distinct 
charge. not dependent for its leviabi- 
lity on the assessee’s liability to pay 
income-tax or super-tax. The income- 
tax computed at a certain rate is by 
Section 2 (1) (a) (ii) to be further in- 
creased by an additional surcharge 
for purposes of the Union. 

(Paras 25, 26) 


Therefore, the assessee (a Co- 
operative bank) is liable to pay addi- 
tional surcharge on its non-business 
income. This is so, not because addi- 
tional surcharge is payable by law 
on non-business income but because 
it is payable on residual income and 
residual income, by definition, in- 
cludes non-business income as reduc- 
ed. (Para 27) 

If an assessee is liable to pay ad- 
ditional surcharge but no income-tax 
or super-tax. the notice of demand 
under S. 156 of the Income-tax Act 
will mention the particular amount 
payable as tax due. The Income-tax 
Act exempts the assessee’s business in- 
come from income-tax and super-tax. 
The Finance Act brings to tax its re- 
sidual income. (Paras 28, 29) 


Thus, the additional surcharge 
though levied by the Finance Act, 
1963 independently of the Income- 
tax Act, is but a mode of levying tax 
on a portion of the assessee’s income 
computed in accordance with the defi- 
nition in Section 2 (8) thereof. 
Therefore, the notice of demand 
under Section 156 of the Income-tax 
Act can lawfully call for the pay- 
ment of amount due from an assessee 
by way of additional surcharge. (1969) 
82 Mad LW 259 Affirmed; 1972 Tax 
LR 57 (All), Overruled. (Para 30) 


Cases Referred: Chronological Paras 


AIR 1973 SC 2172 = 88 ITR 169 = 
1973 Tax LR 1139 28 
1972 Tax LR 57 = 83 ITR 895 (aD 


AIR 1972 SC 491 = 83 ITR 346 = 
1972 Tax LR 242 18 

AIR 1966 SC 619 = (1966) 2 SCR K 

AIR 1966 SC 1370 = (1966) 2 ie 
688 

(1961) 42 ITR 49 (SC) 28 

AIR 1959 SC 771 = 36 IFR 65 a 


2 
AIR 1957 SC 918 = 32 ITR 688 28 
(1955) 27 ITR 389 (Cal) i 13 
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Mr. S. T. Desai, Sr, Advocate, 
(Mr. T. A, Ramachandran, Advocate 
with him), for Appellant; Mr. N. D. 
Karkhanis, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate with him), for Res- 
pondent. 


Judgment of the Court was de« 
livered by 


Y. V. CHANDRACHUD, J.:— The 
appellant filed’ a writ petition in the 
High Court of Madras under Article 
226 of the Constitution to challenge 
an assessment order dated August 22, 
1963 made by the respondent, levying 
additional surcharge on its residual 
income. The High Court dismissed the 
writ petition by its judgment dated 
October 15. 1968 but it has granted 
to the appellant a certificate to file 
an appeal to this Court under Article 
133 (1) (a) and (c) of the Constitution. 


; 2. The appellant is a co-ope- 
rative society engaged in the husiness 
of banking. Its total income for the 
assessment year 1963-64 was com- 
puted by the respondent at Rupees 
10,00,098. Out of this, Rs. 948.335 
was its business income while Rupees 
51.763 was its income from other 
sources. Since, under Section 81 (i) 
(a) of the Income-tax Act, 1961 a co- 
operative society engaged in the busi- 
ness of banking is not Hable to pay 
income-tax on its business income, the 
tax amounting to Rs. 23,845.47 was 
charged on Rs. 51,763 only though 
for the purposes of rate the income 
was taken at Rs. 9,48.335 in view of 
Section 110 of the Act. Applying the 
Finance Act, XIII of 1963, the respon- 
dent computed the residual income of 
the appellant at Rs. 5,39,386 and le- 
vied on it an additional surcharge of 
Rs. 52,828.60. Thus the total tax levied 
on the appellant came to Rs. 23,845.47 
plus Rs. 52,828,60 i. e, Rs. 76.674.07. 


3. The main grievance of the 
appellant before the High Court was 
that where its taxable income was only 
Rs. 51-763, a tax of Rs. 76,674.07 was 
imposed on it. The relevant provisions 
of the Finance Act were accordingly 
said to be invalid as they could not 
subject to additional surcharge an in- 
come which was exempt from tax 
under the provisions of the Income- 
tax Act. The additional surcharge, it 
was contended, was intended as an 


w 


å, 
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additional levy on the income-tax and 
had no independent existence apart 
from it. These contentions were re- 
jected by the High Court and hence 
this appeal. 

A Section 81 of the Income- 
tax Act, 1961 was deleted by the Fin- 
ance Act, XX of 1967, with effect 
from April 1, 1968 but its provisions 
were incorporated by the same Fin- 
ance Act in Section 80P. Section 81 
(i) (a) read thus: 

“81. Income of co-operative socie- 
ties— Income-tax shall not be pay- 
able by a co-operative society— 

(i) in respect of the profits and. 
gains of business carried on by it, if 
it is— 

(a) a society engaged in carrying 
on the business of banking or provid- 
ing credit facilities to its members; 


Tt is indisputable that by reason of 
this provision, the banking income of 
the appellant amounting to Rupees 
9.48,335 is exempt from income-tax. 
Tt is equally clear that by reason of 
Section 99 (1) (v) of the Act of 1961, 
the appellant is not liable to pay 
super-tax on its business income. 
That section provides that where the 
assessee is a co-operative society, 
super-tax shall not be payable by it 
on any income in respect whereof no 
income-tax is payable by it by vir- 
tue of the provisions of Section 81. 

5. The dispute really centres 
round the provisions of Finance Act, 
XIII of 1963. The provisions of 
that Act which are relevant for our 
purpose are Sections 2 (1) (a), 2 (8), 
3, Paragraph A (ii) of Part I of the 
First Schedule, and clause (c) of that 
portion of Part I, called “Surcharges 
on Income Tax”. 

6. Section 2 (1) (a) of the Fin- 
ance Act, 1963 provides that: 

"2, Tncome-tax and super-tax.— 
(1) Subject to the provisions of sub- 
sections (2), (3), (4) and (5), for the 
assessment year commencing on the 
ist day of April, 1963,— 

(a) income-tax shall be charged 
at the rates specified in Part I of the 
First Schedule and,— 

(i) in the cases to which para- 
graphs A, B, C and E of that Part ap- 
ply, shall be increased by a surcharge 
for purposes of the Union and, ex- 
cept in the cases to which the said 
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paragraph E applies, a special sur- 
charge, calculated in either case in 
the manner provided therein; and 

(ii) in the cases to which para- 
graphs A and C of the aforesaid Part 
apply, shall further be increased by 
an additional surcharge for purposes 
of the Union (hereinafter referred to 
as additional surcharge) calculated in 
the manner provided in the said 
Schedule;” 


7. Section 2(8) provides that: 

“For the purposes of paragraphs 
A and C of Part I of the First Sche- 
dule, the expression “residual in- 
come” means the amount of the total 
income as reduced by— 


(a) the amount of the capital 
gains, if any, included therein; and 

(b) the amount of tax (exclusive 
of additional surcharge) which would 
have been chargeable on such reduc- 
ed total income if it had been the 
total income no part of which had 
been exempt from tax and on no por- 
tion of which deduction of tax had 
been admissible under any provisions 
of the Income-tax Act or this Act”. 

8. Section 3 provides that: 

“Notwithstanding anything con- 
tained in the provisions of Chapter 
VII or Chapter VIII-A or Section 110 
of the Income-tax Act or sub-section 
(5) of Section 2 of this Act, in calcu- 
lating any relief, rebate or deduction 
in respect of income-tax payable on 
the total income of an assessee which 
includes any income on which no in- 
come-tax is payable or in respect of 
which a deduction of income-tax is ad- 
missible under any of the aforesaid 
provisions, no account shall be taken 
of the additional surcharge.” 

9. The First Schedule of the 
Finance Act, 1963 consists of three 
parts out of which we are only con- 
cerned with Part I. Part I which is 
called “Income-tax and surcharges on 
income-tax” consists of Paragraphs 
‘A, B, C, D and E out of which we 
are concerned with Paragraph A only. 
Clause (ii) of Paragraph A prescribes 
rates of income-tax for incomes ac- 
cruing inter alia, to “association of 
persons”. Since a co-operative so- 
ciety is an association of persons, 
Paragraph A of Part I would apply 
to the case of the appellant for the 
purposes of Section 2 (1) (a) (ii) of 
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the Finance Act of 1963, though not 
for the purpose of bringing its 
exempted business income to income- 
tax. 


10. That portion of Part I, 
Paragraph A, called “Surcharges on 
Income Tax” provides: ‘“The amount 
of income-tax computed at the rates 
hereinbefore specified shall be increas- 
ed by the aggregate of the surcharges 
calculated as under”. Clause (a) pro- 
vides for a surcharge for the pur- 
poses of the Union at the rates men- 
tioned in sub-clauses (i), (ii) and (iii). 
Clause (b) provides for the levy ofa 
special surcharge. Clause (c) with 
which we are concerned provides for 
the levy of “an additional surcharge 
for the purposes of the Union cal- 
culated on the amount of the residual 
income” at the rates mentioned there- 
in. 

il. The grievance of the ap- 
pellant, which appears to have been 
pressed before the High Court with 
some earnestness, that the tax levied 
upon it exceeds its taxable income 
ean afford no true guide to the con- 
struction of the relevant provisions 
of the Income-tax Act or the Finance 
Act. Harshness of a taxing statute, 
apart from a possible challenge to ib 
under Article 13 of the Constitution. 
cannot be an invalidating circum- 
stance. But the grievance on this 
score is basically misconceived. It 
assumes, what has to be examined, 
that no part of the income exempted 
from income-tax and super-tax under 
the Income-tax Act can be brought to 
tax by a Finance Act. The total in- 
come of the appellant was computed 
at Rupees 10,00,098. By reason of 
sections 81 (i) (a) and 99 (1) (v) of 
the Income-tax Act, 1961 the appel- 
lant enjoys an exemption from in- 
come-tax and super-tax in respect of 
its business income which amounts 
to Rs. 9,48,335. The balance, viz. 
Rs. 51,763 which was the appellant’s 


income from other sources was alone. 


taxable under the Act of 1961 and a 
tax of Rs. 23,845.47 was imposed on 
that income. The Finance Act of 
1963 subjects ‘residual income’ to 
certain charges and such income was 
computed, admittedly correctly, at 
Rs. 5,39,386. An additional sur- 
charge of Rs. 52,828.60 was levied on 
the residual income. Thus on the as- 
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sumption that the Finance Act, valid- 
ly and on a true interpretation, im- 
poses the additional surcharge on re- 
sidual income, the tax imposed on 
the appellant is Rs. 23,845.47 plus 
Rs. 52,828.60. The total tax of Rupees 
76,674.07 thus imposed is far less 
than the appellant’s total taxable in- 
come arrived at by the addition of 
its non-business income and the resi- 
dual income. That leads to the in- 
quiry first as regards the scope of a 
Finance Act and then as regards the 
T reranion of the Finance Act of 


12. Learned counsel for the 
appellant, during the course of his 
arguments, gave up the challenge to 
the power of the Parliament to im- 
pose a new charge by a Finance Act. 
This concession was properly made. 
By Article 246 (1) of the Constitution, 
Parliament has the exclusive power to 
make laws with respect to any of the 
matters in List I of the Seventh 
Schedule. Entry 82 in List I relates 
to “taxes on income other than agri- 


cultural income”. The Income-tax 
Act, 1961 and the annual Finance 
Acts are enacted by the Parliament 


in exercise of the power conferred by 

rticle 246 (1) read with Entry 82 of 
List I. Once the Parliament has the 
legislative competence to enact a law 
with respect to a certain subject-mat- 
ter, the limits of that competence can- 
not be judged further by the form 
or manner in which that power is 
exercised. Accordingly, though it 
would be unconventional for the Par- 
liament to amend a taxing statute by 
incorporating the amending provision 
in an Act of a different pith and sub- 
stance, such a course would not be 
unconstitutional. 


13. Much more so can the 
Parliament introduce a charging pro- 
vision in a Finance Act. True, as 
said in Kesoram Industries and Cot- 
tion Mills Ltd. v. Commr. of Wealth 
Tax, (Central) Calcutta, (1966) 2 SCR 
688 at p. 704 = (AIR 1966 SC 1370 
at p. 1376) that the Income-tax Act is 
a permanent Act while the Finance 
Acts are passed every year and their 
primary purpose is to prescribe the 
rates at which the income-tax will be 
charged under the Income-tax Act. 
But that does not mean that a new 
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jand distinct- charge cannot be intro- 
‘duced under the Finance Act. Exi- 
gencies of the Financial year deter- 
mine the scope and nature of its pro- 
visions. If the Parliament has the 
‘legislative competence to introduce a 
‘new charge of tax, it may exercise 
that power either by incorporating 
‘that charge in the Income-tax Act or 
by introducing it in the Finance Act 
‘or for the matter of that in any other 
‘statute. The alternative in this re- 
'sard is generally determined by the 
‘consideration whether the new charge 
is intended to be more or less of a 
permanent nature or whether its in- 
‘troduction is dictated by the financial 
‘exigencies of the particular year. 
Therefore, what is not ‘income’ under 
the Income-tax Act can be made ‘in- 
come’ by a Finance Act, an exemp- 
tion granted by the Income-tax Act 
‘can be withdrawn by the Finance Act 
or the efficacy of that exemption may 
„be reduced by the imposition of a 
new charge. Subject to constitutional 
limitations, additional tax-revenue 
may be collected either by enhancing 
line rate or by the levy of a fresh 





charge. The Parliament, through the 
medium of a Finance Act, may as 
much do the one as the other. In 





McGregor and Balfour Ltd., Calcutta 
v. C. I. T, West Bengal. (1955) 27 
ITR 389 (Cal) which was affirmed by 
this Court in 36 ITR 65 = (AIR 1959 
SC 771) Chakravartti C. J. delivering 
the: judgment of a Division Bench ob- 
served that the Finance Acts though 
annual Acts are not necessarily tem- 
porary Acts for they may and often 
do contain provisions of a general 
character which are of a permanent 
operation. 


14. In Hari Krishna Bhargav 
v. Union of India, (1966) 2 SCR 22 = 
(AIR 1966 SC 619) an assessee chal- 
lenged the scheme of Annuity De- 
posits on the ground that the Parlia- 
ment had no competence to incorpo- 
rate in the Income-tax Act a provi- 
sion which was substantially one re- 
lating to borrowings by the Central 
Government from a class of tax- 
payers. That scheme was introduced 
by Finance Act 5 of 1964 which incor- 
porated Chapter XXII-A containing 
Sections 280-A to Section 280-X in the 
Income-tax Act, 1961. The challenge 
was repelled by this Court on the 
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ground that if the Parliament had the 
legislative competence to pass an Act 
for collecting Annuity Deposits from 
taxpayers, nothing contained in the 
Constitution disentitled it “as a mat- 
ter of legislative arrangement to in- 
corporate the provisions relating to 
borrowing from taxpayers in the In- 
come-tax Act or any other statute.” 


15. This discussion became 
necessary in spite of the appellant’s 
concession on the Parliament’s legis- 
lative competence because for a pro- 
per understanding of the provisions of 
the Finance Act 1963. it is essential 
to appreciate that a Finance Act may 
not only prescribe rates but also in- 
troduce a new charge. 


16. We will now proceed to 
consider the provisions of the Fin- 
ance Act, 1963 under which the res- 
pondent has levied additional sur- 
charge on the appellants residual in- 
come. The question for consideration 
is whether clause (c) of the portion 
“Surcharges on Income Tax” occur- 
ring in Paragraph A of Part I intro- 
duces a new charge in the shape of 
additional surcharge so that the said 
charge can be levied even on a part 
of the appellant’s .income which is 
exempt from income-tax and super- 
tax under Sections 81 (i) (a) and 99 
(1) (v) of the Act of 1961, 


17. The history of Indian Jn- 
come-tax, according to appellant’s 
counsel, shows that surcharges by 
way of increase in the amount of in- 
come-tax are nothing but income-tax 
and therefore the expression “income- 
tax” occurring in Sections 4 and 81 
of the Act of 1961 and in Section 2 
and the First Schedule of the Fin- 
ance Act, 1963 includes surcharges- 
To put it differently, the argument is 
that the exemption granted by Sec- 
tion 81 (i) (a) extends to surcharges 
also as a result whereof a co-opera- 
tive society engaged in the business 
of banking is neither liable to pay 
income-tax nor any of the sur- 
charges on its business income, 


18. In C. I. T. Kerala. v. K. 
Srinivasan, 83 ITR 346 = (AIR 1972 
SC 491) on which the appellant relies, 
this Court has traced the history of 
the concept of ‘surcharge’ in the tax 
laws of our country. After consider- 
ing the report of the Committee on 
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Indian Constitutional Reforms, the 
provisions of the Government of India 
Act, 1935, the provisions of Articles 
269. 270 and 271 of the Constitution 
and the various Finance Acts, this 
Court held, differing from the High 
Court, that the word “income-tax” in 
Section 2 (2) of the Finance Act, 1964 


includes surcharges and the addi- 
tional surcharge. 
19. This case does not touch 


the point before us. In that case, 
the assessee’s income for the account- 
ing year ending March 30, 1964 con- 
sisted mainly of his salary. Section 
2 (2) (a) of the Finance Act, 1964 did 
not by itself refer to any surcharge 
but it provided that in making the as- 
sessment for the assessment year 
commencing on April 1. 1964 the “in- 
come-tax” payable by the assessee 
on his salary-income shall be an 
amount bearing to the total amount 
of “income-tax” payable according to 
the rates applicable under the opera- 
tion of the Finance Act, 1963 on his 
total income, the same proportion as 
the salary-income bears to the total 
income. The question which arose for 
consideration was whether the words 
‘“income-tax payable according to 
the rates applicable under the ope- 
ration of the Finance Act, 1963” in- 
cluded surcharges which were levi- 
able under the Act of 1963. The ques- 
tion was answered by this Court in 
the affirmative. As the judgment 
shows, “the essential point for deter- 
mination” was “whether surcharge is 
an additional mode or rate for charg- 
ing income-tax” (p. 351), The Court 
held that it was. The question be- 
fore us is whether, even if the sur- 
charge is but an additional mode _ or 
rate for charging income-tax, the Fin- 
ance Act of 1963 authorises by its 
terms the levy of additional surcharge 
onincome which is exemptfrom in- 
come-tax under the Income-tax Act. 
1961. In K. Srinivasan’s case the Court 
declined to express any opinion onthe 
distinction made by the High Court 
that surcharges are levied under the 
Finance Act while income-tax was le- 
vied under the Income-tax Act (page 
351). In the instant case it is not dis- 
puted by the revenue that a sur- 
charge partakes of the essential cha- 
racteristics of income-tax and is an 
increase in income-tax, What we 


have to determine is whether the Act 
of 1963 provides for the levy of addi- 
tional surcharge. 


_ 20. Granting that the word 
“ineome-tax” includes surcharges, it 
may be arguable that the exemption 
from the payment of income-tax under 
Section 81 (i) (a) of the 1961 Act 
would extend to surcharges. But the 
matter does not rest with what sec- 
tion 81 (i) (a) says. Even if that sec- 
tion were to grant an express exemp- 
tion from surcharges on business-in- 
come, the Parliament could take away 
that exemption or curtail the benefit 
available under it by making an ap- 
propriate provision in the Finance 
Act. If while legislating on a matter 
within its competence the Parliament 
can grant an exemption, it is surely 
competent to it to withdraw that 


exemption in exercise of the self- 
same power. 
21. The Finance Act, 1963, 


like its annual counterparts, contains 
Provisions not only prescribing rates 
of taxation but making extensive and 
Important modifications in the Tn- 
come-tax Act itself. By Sections 4 to 
20 of the Act of 1963. various provi- 
sions of the Income-tax Act have 
been amended. By these amendments, 
some of which are given retrospec- 
tive effect, old provisions are delet- 
ed, new ones are added and indeed 
new concepts of taxation altogether 
are introduced. Such innovations fall 
within the legitimate scope of Fin- 


ance Acts. Section 11 (14) of the 
Indian Finance Act, 1946, made the 
amount of excess profits tax repaid 


under Section 28 of the U. K. Fin- 
ance Act, 1941, “income” for the pur- 
pose of the Indian Income-tax Act 
and further provided that that “in- 
come” shall be “treated” for purposes 
of assessment to income-tax and 
super-tax as the income of the previ- 
ous year. It was held by this Court 
in McGregor and Balfour Ltd, v.C.I. 
T. West Bengal. 36 ITR 65 = (AIR 
1959 SC 771) that Section 11 (14) 
charged the amount with a liability 
to tax by its own force. It was fur- 
ther held that the particular provi- 
sion, framed as it was, applied to 
subsequent assessment years just as 
it applied to the assessment year 
1946-47. 
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22. Having seen the nature and 
scope of Finance Acts, the specific 
question which we have to consider 
is whether, as contended by the ap- 
pellant, Section 2 read with Para- 
graph A, Part I of the First Schedule 
of the Finance Act, 1963 merely lays 
down a method of computation in 
cases where income-tax is in fact 
payable or whether. as contended by 
the revenue, the Finance Act pro- 
vides for the levy of a new and in- 
dependent charge. According to the 
appellant, these provisions of the Fin- 
ance Act do not. directly or indirectly 
bring about any amendment to S. 81 
(i) (a) of the Income-tax Act but merely 
prescribe that in cases where the in- 
come-tax is payable, “The amount of 
income-taxX......... shall be increased 
by the aggregate of the surcharges.” 
The heading “Surcharges on Income 
Tax” under which provision is made 
in the Finance Act for the calculation 
of a surcharge, a special surcharge 
and an additional surcharge is also 
said to bear out the contention that 
the levy of additional surcharge on 
the residual income cannot be disso- 
ciated from the main charge of in- 
come-tax. 


23. We are unable to accept 
this contention. Article 269 (1) of 
the Constitution provides that the du- 
ties and taxes mentioned therein shall 
be levied and collected by the Gov- 
ernment of India but shall be assign- 
ed to the States in the manner pro- 
vided in clause (2). Article 270 (1) 
provides that Taxes on income other 
than agricultural income shall be le- 
vied and collected by the Government 
of India and distributed between the 
Union and the States in the manner 
provided in clause (2). By Article 
271, notwithstanding anything in 
Articles 269 and 270, Parliament may 
increase any of the duties or taxes 
referred to in those Articles by a sur- 
charge for purposes of the Union. 
Surcharges leviable under Section 2 
(1) of the Finance Act, 1963 are re- 
latable to Article 271 of the Constitu- 
tion. 


24, Section 2 (1) (a) (ii) of 
that Act provides, in so far as rele- 
vant, that for the assessment year 
commencing on April I, 1963 income- 
tax shall be charged at the rates spe- 
cified in Part I of First Schedule and 
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in cases to which paragraph A of 
Part I applies, the income-tax 
shall further be increased by an addi- 
tional surcharge for purposes of the 
Union calculated in the manner pro- 
vided in the First Schedule. Clause 
(c) of Paragraph A prescribes the 
manner in which the additional sur- 
charge is to be calculated. It provides 


that additional surcharge for 
purposes of the Union shall 
be calculated “on the amount of 


the residual income” at the rates 
mentioned in that clause. Thus, both 
the purpose and concept of the addi- 
tional surcharge are dif- 
ferent from those of income-tax. The 
additional surcharge is Jeviable ex- 
clusively for purposes of the Union 
so that the entire proceeds of such 
surcharge may, under Article 271 
of the Constitution, form part of the 
Consolidated Fund of India. Taxes 
and duties mentioned in Article 269 
(1), though levied and collected by 
the Government, have to be assigned 
to the States in the manner provided 
in clause (2) of that Article. Then 
again, the additional surcharge le- 
vied for purposes of the Union is to 
be calculated not on total income like 
the income-tax but it is to be cal- 
culated on the residual income. Sec- 
tion 2 (8) of the Act of 1963 defines 
residual income as total income re- 
duced by (a) capital gains, if any. in- ` 
cluded in that total income and (b) 
the amount of tax (exclusive of addi- 
tional surcharge) which would have 
been chargeable on such reduced to- 
tal income if it had been the total in- 
come no part of which had been 
exempt from tax and on no portion of 
which deduction of tax had been 
admissible. In order that the exemp- 
tion granted to co-operative banks by 
Section 81 (i) (a) may not lose its 
meaning and content, Section 2 (8) of 
the Finance Act introduces the con- 
cept of residual income on which 
alone the additional surcharge is pay- 
able. The residual income is not the 
same as the business income of a co- 
operative bank, which is exempt 
under Section 81 (i) (a) from income- 
tax. For ascertaining the residual in- 
come, the total income is reduced by 
the amount of capital gains and fur- 
ther by the amount of tax (other than 
additional surcharge) which would 
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have been charged on such reduced 
total income on the assumption that 
the whole of it was liable to be 
brought to tax. 

25. Thus, in the instant case 
the additional surcharge is not levied 
on the appellant’s business income of 
Rs. 9,48,335 which is exempt from 
income-tax and super-tax. It is le- 
vied on the residual income of Rupees 
5.39,386 which is arrived at after de- 
ducting Gross taxes (exclusive of ad- 
ditional surcharge) amounting to 
Rs. 4,60,712 from the assessee’s gross 
income of Rs. 10,00,098. By Section 
3 of the Finance Act of 1963 no ac- 
count can be taken of the additional 
surcharge in calculating any relief, 
rebate or deduction in respect of in- 
come-tax payable on the total income 
of an assessee which includes any in- 
come on which no income-tax is pay- 
able or in respect of which a deduc- 
tion of income-tax is admissible. Sec- 
tion 3, by its terms, has prececence 
over anything contained in Chapter 
VII or Chapter VIII-A or in Section 
110 of the Income-tax Act or Section 
2 (5) of the Finance Act itself. Addi- 
tional surcharge is treated in this way 
as falling in a separate category. 


26. Thus, additional surcharge 
is a distinct charge, not dependent 
for its leviability on the assessee’s lia- 
bility to pay income-tax or super-tax 
Such a qualification cannot be read 
into Section 2 (1) (a) (ii) of the Act 
of 1963 as argued by the appellant. 
That section uses the language that 
“income-tax...... shall further be in- 
creased by an additional surcharge”, 
not for making the assessability to 
surcharge dependent upon assessabi- 
lity to income-tax but for the simple 
reason that if an assessee’s total in- 
come includes income on which no 
tax is payable, tax has all the same 
to be computed for purposes of rate. 
S.110 of the Income-tax Act, 196! pro- 
vides that where there is included in 
the total income of an assessee any m- 
come on which no income-tax is pay- 
able, the assessee shall be entitled to 
deduction, from the amount of in- 
come-tax with which he is charge- 
able on his total income, of an amount 
equal to the income-tax calculated at 
the average rate of income-tax on 
the amount on which no income-tax 
fis payable. The income-tax comput- 


AIR. 
ed at a certain rate is by Section 2 


- (1) (a) (ii) to be further increased by 


an additional surcharge for purposes 
of the Union. This becomes clearer 
still from the language of Paragraph 
A. under the heading “Surcharges on 
Income Tax”. It says: “The amount 


of income-tax computed at the 
rate hereinbefore specified shall 
be increased by the aggregate 


of the surcharges’. If the intention 
was to limit the liability to pay addi- 
tional surcharge to income which can 
be brought to income-tax, appropriate 
language could have been used to con- 
vey that simple sense. 


27. The weakness of the ap- 
pellant’s contention becomes mani- 
fest when it is realised that were the 
contention right, the appellant would 
not be liable to pay additional sur- 
charge even on that portion of its 
non-business income which is contain- 
ed in the residual income. By the 
definition in Section 2 (8) of the. Act 
of 1963, residual- income means the 
total income as reduced and there- 
fore, the non-business income which 
is chargeable to income-tax must 
form a component of the residual in- 
come. Concededly, the appellant is 
liable to pay additional surcharge on 
its non-business income. This is so, 
not because additional surcharge is 
payable by law on non-business in- 
come but because it is payable on re- 
sidual income and residual income, by 
definition, includes non-business in- 
come as reduced. In fact, it consists 
of the amount of total income as re- 
duced by the amounts mentioned in 
clauses (a) and (b) of Section 2 (8). 


28. Relying on United Com- 
mercial Bank Ltd. v. Commr. of In- 
come-tax, West Bengal, 32 ITR 688 = 
(AIR 1957 SC 918); East India Housing 
and Land Development Trust Ltd. v. 
Commr, of Income-tax West Bengal, 
(1961) 42 ITR 49 (SC) and Ramana- 
than Chettiar v. Commr. of Income- 
tax, Madras, 88 ITR 169 at p. 191 = 
(AIR 1973 SC 2172 at pp. 2181, 2182) 
the appellant’s counsel urged that in- 
come-tax is a single levy, that it is 
one tax and not so many taxes separa- 
tely levied on several heads of in- 
come. This partly is the same argu- 
ment in a different disguise that an 
assessee who is not liable to pay in- 
come-tax cannot be made liable to 
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pay additional surcharge under the 
Finance Act. 1963. We have reject- 
ed that contention. Partly, the argu- 
ment is designed to establish correla- 
tion with Section 156 of the Income- 
tax Act, 1961 by which, when any 
tax, interest, penalty, fine or any 
other sum is payable in consequence 
of any order passed under the Act, 
the Income-tax Officer has to serve 
upon the assessee a notice of de- 
mand in the prescribed form specify- 
ing the sum so payable. This provi- 
sion presents no difficulty for. if an 
assessee is liable to pay additional 
surcharge but no income-tax or super- 
itax, the notice of demand will men- 
tion the particular amount payable 
‘as tax due. The appellant being li- 
able to pay tax on its non-business 
income and additional surcharge on 
lits residual income, the demand no- 
‘tice will call for payment of the to- 
tal amount due from the appellant by 
way of tax. 


29. The interpretation put by 
us on the Finance Act, 1963 does no 
violence to Section 4 of the Income- 
tax Act, 1961 under which income-tax 
at the rates prescribed by the Fin- 
ance Act is to be charged “in accord- 
ance with, and subject to the provi- 
sions of,” the Income-tax Act. The 
Ancome-tax Act exempts the assessee’s 
business income from income-tax and 





super-tax, The Finance Act brings 
to tax its residual income. 

30. The decision of the 
Allahabad High Court in Allahabad 


District Co-operative Bank Lid, v. 
Union of India, (1972) 83 ITR 895 = 
(1972 Tax LR 57 (All) ) is directly in 
favour of the appellant and natural- 
ly. learned counsel for the appellant 
relies on it very strongly. But that 
case, in our opinion is incorrectly de- 
cided. The learned Judges were in 
error in holding that Section 2 of the 
Finance Act, 1963 “does not provide 
for the levy of a tax other than in- 
come-tax” and that therefore, addi- 
tional surcharge is not payable to the 
extent of the income which is 
exempt under Section 81 of the In- 
come-tax Act. One of the  difficul- 
ties which the learned judges felt in 
accepting the revenue’s contention 
was that if “the additional surcharge 
mentioned in the Finance Act of 1963 





Ltd. v. T. B. Kadam S. C, 2025 


does not partake of the nature of in- 
come-tax it will not be possible to 
demand and realise it. under the pro- 
visions of the Income-tax Act, and 
the notice of demand and recovery 
proceedings would be vitiated on that 
account.” The very assumption of 
this observation is fallacious because 
additional surcharge indubitably par- 
takes of the nature and essential cha- 
racteristics of income-tax. It is a tax 
on residual income and by reason of 
the definition contained in Section 2 
(8) of the Act of 1963, “residual in- 
come” would include non-business in- 
come which under the Income-tax 
Act is chargeable to income-tax. Thus, 
the additional surcharge, though le- 
vied by the Finance Act, 1963 inde- 
pendently of the Income-tax Act, is 
but a mode of levying tax on a por- 
tion of the assessee’s income computed 
in accordance with the definition in 
Section 2 (8) of the Act of 1963. 
Therefore, the notice of demand 
under Section 156 of the income-tax 
Act can lawfully call for the pay- 
ment of amount due from an asses- 
see by way of additional surcharge. 
31. For these reasons, we con- 
firm the judgment of the High Court 
but in the circumstances there will 

be no order as to costs, 
Appeal dismissed. 


AIR 1975 SUPREME COURT 2025 
(From: Labour Court Poona)* 


A. ALAGIRISWAMI, P. K. GO- 
SWAMI AND N. L. UNTWALIA JJ. 


Ruston & Hornsby (I) Ltd, Ap- 
pellant v. T. B. Kadam, Respondent. 

Civil Appeal No. 1142 of 1969, 
D/- 24-7-1975. 

(A) Industrial Disputes Act (1947), 
Sch, 2, Item 3 — Dismissal of work- 
man as a result of domestic inquiry — 
Charge of suspected dishonesty in 
connection with company’s property 
— On basis of facts held that charge 
was one of attempt to steal com- 
pany’s property — Workman being 
watchman, charge was serious one 
and, if held proved, he deserved dis- 
missal. (Para 4) 


*(Reference (IDA) No 9 of 1967, 
D/- 8-11-1968 — Poona). 
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(B) Industrial Disputes Act (1947), 
Sections 10 and 2A — Reference of 
dispute under S. 10 read with Sec- 
tion 2A — Facts giving rise to dispute 
falling under Section 2A arising be- 
fore section came into force — Vali- 
dity of reference. AIR 1970 Mys 171, 
Overruled. 


The only relevant factor for con- 
sideration in making a reference 
under Section I0 is whether an in- 
dustrial dispute exists or is appre- 
hended. Where on the day the refer- 
ence under Section 10 read with Sec- 
tion 2A was made an industrial dis- 
pute as defined under Section 2A did 
exist, the fact that the facts giving 
rise to the dispute, falling under Sec- 
tion 2A arose before that section 
came into force would not make the 
reference invalid. There is no ques- 
tion of giving retrospective effect to 
S5- tion 2A. Section 2A is a definition 
section and when it uses the words 
“where any employer discharges, dis- 
misses. retrenches or otherwise ter- 
minates the services of an individual 
workman” it does not deal with the 
question as to when that was done. It 
refers to a situation or a state of af- 
fairs, TLR (1948) 2 Cal 209, ATR 1966 
SC 907, (1969) 2 Lab LJ 186 (Delhi) 
and 1968 Lab IC 1259 (Punj & Har) 
Foll. AIR 1970 Mys 171 Overruled. 

(Para 6) 

(C) Industrial Disputes Act (1947), 
Section 15 and Sch. 2, Item 3 — Dis- 
missal of workman as a result of 
domestic inquiry — Reference of dis- 
pute to Labour Court — Powers of 
such Court — Scope. 

When a workman is dismissed as 
a result of a domestic enquiry the 
only power which the Labour Court 
has is to consider whether the enquiry 
was proper and if it was so no fur- 
ther question arises. If the enquiry 
was not proper the employer and the 
employee have to be given an oppor- 
tunity to examine their witnesses. It 
was not the duty of the Enquiry Of- 
ficer in this case to seek permission 
of the police constable’s superiors 
when the constable was producec as 
a witness by the workman on his be- 
half. It was the workman’s duty to 
have him properly summoned. He 
did not even apply to the Enquiry Of- 
ficer requesting him to seek the per- 
mission of the police constable’s 
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superiors. It was, therefore, wrong 
on the part of the Labour Court to 
have held that the enquiry against 
the workman was not a proper en- 
quiry. In this view, there was no 
room for the summoning and exami- 
nation of the police constable by the 
Labour Court. There was no failure 
on the part of the Enquiry Officer to 
give a reasonable opportunity to the 
workman, the enquiry was fair and 
the Labour Court had, therefore, no 
right to examine the witness on he- 
half of the workman and on that evi- 
dence to upset the finding arrived at 
the domestic enquiry. AIR 1972 SC 
1031, AIR 1973 SC 1227 and AIR 
1965 SC 155 Foll. (Paras 7 & 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1660 = 31 Fac LR 24 6 
AIR 1973 SC 1227 = (1973) 3 SCR 587 


AIR 1972 SC 1031 = 


7 

(1972) 3 SCR 

29 7 
AIR 1970 Mys 171 = (1970) 2 Lab LJ 
738 6 
(1969) 2 Lab LJ 186 = 19 Fac LR 1 
(Delhi) 6 
1968 Lab IC 1259 (Punj & Har) 6 
AIR 1966 SC 907 = (1966) 1 Lab LJ 


430 6 
AIR 1965 SC 155 = (1964) 7 SCR 555 
7 


ILR (1948) 2 Cal 209 6 

Mr. G. B. Pai, Sr. Advocate (M/s. 
O. C. Mathur, D. C. Shroff and D. N. 
Mishra, Advocates with him), for Ap- 
pellant; Mr. S. .C. Manchanda. Sr. 
Advocate. (Mr. A. G. Ratnaparkhi, 
Advocate with him), for Respondents. 

Judgment of the Court was de- 
livered by: 

ALAGIRISWAMI. J..— This is 
an appeal by special leave against the 
award of the Labour Court Poona, 
directing the reinstatement of the res- 
pondent in the service of the appel- 
lant company. 

3 The respondent was a 
watchman in the factory of the ap- 
pellant at Chinchwad, Poona. A 
domestic enquiry was held against 
him in respect of an incident on the 
night of 15-16 December 1963 and 
following the enquiry he was dis- 
missed from service on the 7th Janu- 
ary 1964. His appeal was dismissed 
after a personal hearing by the ap- 
pellate authority. Section 2A of the 
Industrial Disputes Act came into 
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force on Ist December 1965 and on 
23rd June 1967 a reference was made 
by the Government of Maharashtra 
regarding the dismissal of the respon- 
dent to the Labour Court, Poona, 
and the Labour Court held that the 
domestic enquiry held against the res- 
pondent was defective, that the 
charges against the respondent had not 
been made out and directed him to 
be reinstated. 


3. There were four charges 
framed against the respondent in the 
domestic enquiry. They were: 


(1) Suspected dishonesty in con- 
nection with the company’s property. 

(2) Gross negligence in perform- 
ance of his duties. 

(3) Disobedience of 
given by the superiors. 

(4) Commission of an 
versive of discipline. : 
For the purposes of this appeal it is 
not necessary to consider other 
charges than charge No. 1. The 
charge-sheet is rather a bit confused 
but the statement of facts regarding 
charge No. 1 is clear and there can- 
not be any doubt or confusion about 
it. The facts stated in the charge- 
Sheet are as follows: 


“It is reported that while you 
were on duty in the 2nd shift on Sun- 
day the 15th December, 1963 at 
about 10.30 P. M. you left the guard 
room and went into the factory. 
While returning from the factory you 
are reported to have brought out with 
you a new Fluorescent Tube and to 
have kept it in the guard room. Im- 
mediately after this you are also re- 
ported to have directed one of the 
two watchmen on duty at that time 
to take a round with the tel-a-tel 
clock. It is further reported that at 
about 11.20 P. M. you removed the 
Fluorescent Tube from the guardroom 
and were carrying it away out of the 
factory. At this stage you were chal- 
lenged by the watchman, Shri M. B. 
Shinde and consequently you brought 
back the tube and left it in the guard 
room, The Company had. however, 
not received any report in the matter 
from you. 

You were, therefore, called up 
when you reported for duty on 16th 
afternoon and were questioned in the 
matter. When you were asked to sub- 


instructions 


act sub- 
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mit your written report about the in- 
cident and about your failure to re- 
port immediately to your superiors 
you stated that you will submit your 
report after consulting your pleader. 


The above mentioned facts and 
particularly your unwillingness to 
submit written report when called 
upon todo so give rise to doubts 
about your integrity and faithfulness 
both in regard to the security and 
property belonging to the Company 
for which you are responsible while 
on duty as a person in charge of the 
security of the Company.” 


4. The Labour Court took the 
view that the charge of suspected dis- 
honesty in connection with the com- 
pany’s property did not constitute 
any misconduct either under Standing 
Order 24 or otherwise and therefore 
no action could be taken against the 
respondent on the basis of that 
charge, and also that the charge-sheet 
was vague. We can see no vague- 
ness in the charge-sheet and on the 
basis of the’ facts set out above there 
could be no doubt that the charge is 
one of an attempt to steal the com- 
pany’s property. The respondent be- 
ing a watchman the charge is a seri- 
ous one and if it was held proved he 
deserves nothing short of dismissal. 


5. The Labour Court was con- 
cerned only with the question whe- 
ther the domestic enquiry held 
against the respondent was a proper 
enquiry. It held that the enquiry 
was not a proper one on the ground 
that the respondent had produced a 
police constable as his witness at the 
time of enquiry and this witness ex- 
pressed his inability to give evidence 
without the permission of his supe- 
riors, that it was clearly the duty of 
the Inquiry Officer to obtain the 
necessary permission and to help the 
respondent in the matter of his de- 
fence, that the reluctance on the 
part of the Inquiry Officer to pursue 
the matter further is indicative of the 
fact that he was not inclined to af- 
ford proper opportunity to the res- 
pondent to defend himself, that there 
was no necessity for the respondent 
to apply again to the Inquiry Officer 
for obtaining the necessary permis- 
sion, that the passive approach adopt- 
ed by the Inquiry Officer in the mat- 
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ter had undoubtedly resulted in an 
opportunity to defend himself being 
denied and the inquiry will therefore 
.be defective in this respect. It sum- 
moned and examined the police con- 
stable and taking his evidence also in- 
to account held as follows: 


“Then there is ‘evidence on the 
record of the inquiry to show that 
the relations of the second party with 
the Security Jamadar Shri David 
were strained. As a matter. of fact 
the evidence shows that the reports 
from the watchmen started coming in 
at his instance. The proceedings 


against the second party started on. 


the report of Shri David. The said 
report and the reports made by the 
other watchman and the second party 
are not forthcoming though referred 
to in the record of the inquiry. Then 
there is the glaring fact that very am- 
biguous allegations and charges which 
do not even constitute any miscon- 
duct are made against the second 
party and in spite of the fact that the 
evidence in the inquiry is too conflict- 
ing and vague the concerned authori- 
ties have without affording proper 
opportunity to defend found the 
second party guilty of the charges le- 
velled against him. On a careful 
reading of the findings of the Inquiry 
Officér, the Works Manager and the 
Appellate Authority in the light of 
the recitals in the charge-sheet it be- 
comes absolutely clear that they have 
found him guilty without applying 
their mind to the facts and circum- 
stances of the case. All these fac- 
tors raise a strong presumption that 
the removal of the second party was 
predetermined by the first party and 
that his dismissal is by way of victi- 
mization. For all the aforesaid re- 
asons therefore the dismissal of the 
second party must be held to be ille- 
gal and improper. There is nothing 
adverse in the past against him and 
he is therefore entitled to the relief 
of reinstatement with back wages” 


6. The first argument on be- 
half of the appellant is that the inci- 
dent took place in December 1963 and 
the order of dismissal was made on 
the 7th of January 1964 and as Sec- 
tion 2A of the Industrial Disputes 
Act came into force on 1-12-1965 the 
reference of this dispute under Sec- 
tion 10 of the Industrial Disputes 
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Act read with Section 2A is bad. It 
is argued that this will amount to 
giving retrospective effect to the pro- 
visions of Section 2A. We are not 
able to accept this contention. Sec- 
tion 2A is in affect a definition sec- 
tion. It provides in effect that what 
would not be an industrial dispute as 
defined in Section 2 (k) as interpreted 
by this Court would be deemed to be 
an industrial dispute in certain cir- 
cumstances. As was pointed out by 
this Court in Chemicals & Fibres of 
India Ltd. v. D. G. Bhoir (C. A. Nos. 
1633-1644 of 1973, decided on 2-5- 
1975) = (reported in AIR 1975 SC 
1660) the definition could as well 
have been made part of clause 
(k) of Section 2 instead of being put 
In as a separate section. There is 
therefore no question of giving retros- 
pective effect to that section in mak- 
ing the reference which resulted in 
the award under consideration. When 
the section uses the words “where 
any employer discharges, dismisses, 
retrenches or otherwise terminates 
the services of an individual work- 
man” it does not deal with the ques- 
tion as to when that was done. It re- 
fers to a situation or a state of af- 
fairs, In other words where there 
is a discharge, dismissal, retrench- 
ment or termination of service other- 
wise the dispute relating to such dis- 


charge, _dismissal, retrenchment or 
termination becomes an industrial 
dispute. It is no objection to this to 


say that this . interpretation would 
lead to a situation where the disputes 
would be reopened after the lapse of 
many years and referred for adjudi- 
cation under Section 10. The ques- 
tion of creation of new rights by Sec- 
tion 2A is also not very relevant. 
Even before the introduction of Sec- 
tion 2A a dispute relating to an indi- 
vidual workman could become an in- 
dustrial dispute by its being sponsor- 
ed by a labour union or a group of 
workmen. Any reference under Sec- 
tion 10 would be made only some- 
time after the dispute itself has ari- 
sen. The only relevant factor for con- 
sideration in making a reference 
under Section 10 is whether an in- 
dustrial dispute exists or is appre- 
hended. There cannot be any doubt 
that on the day the reference was 
made in the present case.an indus- 
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trial dispute as defined under Section 
2A did exist. Normally the dispute 
regarding an individual workman 15 
not an industrial dispute unless it is 
sponsored by the union to which he 
belongs or a group of workmen. The 
change made by section 9A is that in 
certain cases such a dispute need not 
be so sponsored and it will still be 
deemed an industrial dispute. Sup- 
posing in this very case a labour 
union or a group of workmen had 
sponsored the case of the respondent 
before the reference was made. such 
a reference would have been valid. 
All that Section 2A has done is that 
by legislative action such a dispute is 
deemed to be an industrial dispute 
even where it is not sponsored by a 
labour union or a group of workmen. 
What a labour union or a group of 
workmen can do the law is compe- 
tent to do. The only question for 
consideration in considering the vali- 
dity of a reference is whether there 
was or apprehended an industrial dis- 
pute when the reference was made. 
If there was an industrial dispute or 
an industrial dispute was apprehend- 
ed, even though the facts giving rise 
to that dispute might have arisen be- 
fore the reference was made the re- 
ference would still be valid. It is to be 
borne in mind that every refer- 
ence would be made only 
sometime after the dispute has art- 
sen. In Birla Brothers, Ltd. v. Modak 
(ILR (1948) 2 Cal 209) it was pointed 
out that though the Industrial Dis- 
putes Act came into force in 1947, re- 
ference of an industrial dispute bas- 
ed on the facts which arose before 
that Act came into force is a valid re- 
ference. The same reasoning would 
apply to a reference of a dispute fall- 
ing under Section 2A even though the 
facts giving rise to that dispute arose 
before that section came into force. 
The decision in Birla Brothers’ case 
(supra) was approved by this Court 
in its decision in Jahiruddin v. Model 
Mills, Nagpur (1966-1 Lab LJ 430) = 
(AIR 1966 SC 907). These two deci- 
sions clearly establish that the test 
for the validity of a reference under 
Section 10 is whether there was in 
existence a dispute on the day the re- 
ference was made and there was no 
question of giving retrospective ef- 
fect to the Act. We find that that is 
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the view taken by the Delhi ` High 
Court in National Productivity Coun- 
cil v. S. N., Kaul (1969-2 Lab LJ 186 
(Delhi)), by the Punjab & Haryana 
High Court in Shree Gopal Paper 
Mills Ltd. v. The State of Haryana 
(1968 Lab IC 1259 Punj & Har). The 
view of the High Court of Mysore in 
P. Janardhana Shetty v. Union of 
India, (1970-2 Lab LJ 738) = (AIR 
1970 Mys 171) to the contrary is not 
correct. 


7. Coming now to the other 
points in the case: the decisions of 
this Court establish clearly that when 
a workman is dismissed as a result of 
a domestic enquiry the only power 
which the Labour Court has is to 
consider whether the enquiry was 
proper and if it was so no further 
question arises. If the enquiry was 
not proper the employer and the em- 
ployee had to be given an op- 
portunity to examine their witnesses. 


_It is not the duty of the Enquiry Of- 


ficer in this case to seek permission of 
the police constable’s superiors. It 
was the respondent’s duty to have him 
properly summoned. He did not even 
apply to the Enquiry Officer request- 
ing him to seek the permission of the 
police constables superiors. It is 
therefore wrong on the part of the 
Labour Court to have held that the 
enquiry against the respondent was 
not a proper enquiry. Once this con- 
clusion is reached there was no room 
for the summoning and examination 
of the police constable by the Labour 
Court. The question regarding the 
jurisdiction exercised by an Indus- 
trial Tribunal in respect of a domes- 
tic enquiry held by the management 
against a worker has been elaborately 
considered by this Court in its deci- 
sion in D. C. M. v. Ludh Budh Singh, 
(1972 (3) SCR 29) = (AIR 1972 SC 
1031) and the principles that emerge 
out of the earlier decisions of this 
Court have been set out in that deci- 
sion. The decision of this Court in 
Workmen v. Firestone Tyre & Rubber 
Co. (1973) (3) SCR 587) = (AIR 1973 
SC 1227) also sets out the principles 
that emerge from the earlier deci- 
sions. In Tata Oil Mills Co. Ltd. v. 
Its Workmen. (1964) (7) SCR 555) 
= (AIR 1965 SC 155) it was 
argued that where the employee 
is unable to lead his evidence before 
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the domestic Tribunal for no fault 
of his own, an opportunity should be 
given to him toprovehiscase inpro- 
ceedings before the Industrial Tri- 
bunal. This Court held that this con- 
tention was not well founded. It was 
pointed out that the Enquiry Of- 
ficer gave the employee ample op- 
portunity to lead his evidence and the 
enquiry had been fair. It was also 
Pointed out that merely because the 
witnesses did not appear to give evi- 
dence in support of the employee’s 
case it could not be held that he 
should be allowed to lead such evi- 
dence before the Industrial Tribunal 
and if such a plea was to be upheld 
no domestic enquiry would be effec- 
tive and in every case the matter 
would have to be tried afresh by the 
Industrial Tribunal. It was pointed 
out that findings properly recorded 
at the enquiries fairly conducted were 
binding on the parties, unless it was 
known that the said findings were 
perverse, or were not based on any 
evidence. We are not able to agree 
with the Labour Court in this case 
that the findings of the domestic en- 
quiry are either perverse or not bas- 
ed on any evidence. 


8. We therefore come to the 
conclusion that there was no failure 
on the part of the Enquiry Officer te 
give a reasonable opportunity to the 
respondent workman, that the enquiry 
was fair and the Labour Court had. 
therefore, no right to examine the 
witness on behalf of the workman and 
based on that evidence to upset the 
finding arrived at the domestic en- 
quiry. We also hold that the punish- 
ment imposed in the eircumstances is 
one in which the Labour Court can- 
not interfere. The result is that the 
appeal will have to be allowed and 
the award of the Labour Court set 
aside. : 


9. It, however, appears that 
the respondent had attained the age 
of 60 on 11-6-73 and even if he had 
been in service he would have retir- 
ed on that date. Under an interim 
order made by this Court on 29-4- 
1969 the respondent has been paid 
Rs. 200/- per month as part of the 
remuneration payable to him till the 
hearing and final disposal of the ap- 
peal and such payment has been made 
upto-date. Even.if the respondent 
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had succeeded in this appeal he would 
not have been entitled to any pay- 
ment after 11-6-73. In view of this 
appeal being allowed and the award 
of the Labour Court being set aside 
the respondent will have to repay 
the money he had received in pur- 
suance of the order of this Court. 
The appellant has agreed that it 
would not take any steps to recover 
from the respondent the payments 
already made to him. There will be 
no order as to costs. 


Appeal allowed. 





AIR 1975 SUPREME COURT 2030 
(From: ILR (1974) Andh Pra 686) 


A. ALAGIRISWAMI, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 


State of Andhra Pradesh and 
another, Appellants v, Potta Sanyasi 
Rao and others, Respondents. 

Civil Appeal No. 1408 of 1974, 
D/- 26-8-1975. 


(A) Essential Commodities Act 
(1955), Sections 3 (2), 5 and 2 (a) (xi) 
— A. P. Tyres and Tubes Dealer’s 
Licensing Order (1973) is not invalid, 
ILR (1974) Andh Pra 686 Reversed. 
A. P. Tyres and Tubes Dealers’ Li- 
censing Order (1973)). 


The Licensing Order is not in- 
valid on the ground that the tyres 
and tubes were declared to be es- 
sential commodities by the Central 
Government after the order of dele- 
gation under Section 5. ILR (1974) 
Andh Pra 686 Reversed. (Para 9) 


Delegation under Section 5 is a 
general delegation and will inure in 
favour of exercise of power by the 
State Government with respect to 
commodities declared essential by the 
Central Government from time to 
time under Section 2 (a) (xi) even 
subsequent to the order of delegation. 

(Para 9) 

All that is required is that the 
commodity, on the date of the order 
of the State Government, answers 
the description of the clauses in Sec- 
tion 2 (a) of the Act. The fact that 
a commodity is declared essential 
after the order of delegation does not 
affect the exercise of power by the 
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State Government under Section 3 of 

the Act. (Para 9) 
Mr. P. Ram Reddy. Sr. 


Advocate, (Mr. P. P. Rao, Advocate 
with him). for Appellants; Mr. Gobind 
Das, Sr. Advocate, (Mr. Girish 
Chandra, Advocate with him), for 
Respond 2nts. 

Judgment of the Court was dex 
livered by: 

GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment of the Andhra Pradesh 
High Court whereby the Andhra Pra- 
desh Tyres and Tubes Dealers’ Li- 
censing Order 1973 (briefly the Li- 
censing Order) was struck down as 
illegal and ultra vires. 


2. A few facts which are 
material may first be noted. 

3. By Notification S. O. 1844 
dated June 18, 1966. the Central 
Government in exercise of the powers 
conferred by Section 5 of the Es- 
sential Commodities Act, 1955 (brief- 
ly the Act) directed “that the powers 
conferred on it by sub-section (1) of 
Section 3 of the said Act to make 
orders to provide for the matters 
specified in clauses (d), (e), (£), (9), 
(hb), (i). Gi) and (i) of sub-section (2) 
thereof shall in relation to all com- 
modities other than foodstuffs and 
fertilisers (whether inorganic, orga- 
nie or mixed), be exercisable also by 
a State Government, or in relation to 
a Union territory, by the administra- 
tor thereof, subject to the following 
conditions...... 2 

x x x x x 

4, Section 2 (a) of the Act de- 
fines “essential commodity” which 
means ten specified commodities and 
the residuary clause (xi) thereof re- 
fers to— ` 

tany other class of commodity 
which the Central Government may, 
by notified order. declare to be an 
essential commodity for the purposes 
of this Act, being a commodity with 
respect to which Parliament has 
power to make laws by virtue of 
entry 33 in List III in the Seventh 
Schedule to the Constitution”. 

5. Tyres and tubes are not 
included in the specified com- 
modities in Section 2 (a). However, 
the Central Government by three 
notified orders, namely, S. O. No. 2511 


State of A. P. v. Potta Sanyasi 
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dated August 17, 1966, S. O. No. 2878 
of August 22. 1968 and S. O. No. 85 
dated January 3, 1969, declared cycle 
tyres and tubes, car and tractor 
tyres and tubes and tubes and tyres 
of buses, vans, trucks, etc. as essen- 
a commodities under Section 2 (a) 
xi). 

6. The impugned Licensing 
Order was passed by the Govern- 
ment of Andhra Pradesh on June 18, 
1373 in exercise of the powers con- 
ferred by sub-section (2) of Section 3 
of the Act read with S. O. No. 1844 
dated June 18. 1966 and with the 
prior concurrence of the Central 
Government. The respondents, who 
were dealers in tyres and tubes of 
buses, trucks, jeeps, cars and other 
auto-vehicles, challenged the validity 
of the Licensing Order on the ground 
that the State Government had na 
power to issue the same with regard 
to tyres and tubes which were de- 
clared by the Central Government to 
be essential commodities subsequent 
to the delegation of powers to the 
State Government under Section 5 
which had been made earlier on June 
18, 1966. Their contention was ac- 
cepted by the High Court and the 
Licensing Order was struck 
down. Hence this appeal by 
special leave at the instance of the 
State Government. 


7. The short question that 
arises for consideration is whether 
the order of delegation of power by 
the Central Government under section 
5 enabling the State Government to 
make orders or issue notifications 
under S. 3 would empower the State 
Government to promulgate orders with 
regard to commodities which were 
declared to be essential commodities 
by the Central Government subse- 
quent to the order of delegation. 


8. Section 5 of the Act reads 
as follows:— 


. “The Central Government may, 
by notified order, direct that the 
powers tomake orders orissue notifi- 
cations under S. 3 shall, in relation to 
such matters and subject to condi- 
tions, if any, as may be specified in 
the direction. be exercisable also by— 

(a) such officer or authority sub- 
ordinate to the Central Government, 
or 
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(b) such State Government or 
authority subordinate to a State Gov- 
ernment. 


as may be specified in the direc- 
tion” 


9. There is nothing in Section 
5 to limit the power of delegation in 
favour of the State Government only 
to the commodities specified in Sec- 
tion 2 (a) or to those commodities de- 
clared essential under Section 2 (a) 
(xi) upto the date of delegation. De- 
legation under Section 5 is a general 
delegation and will inure in favour of 
exercise of power by the State Gov- 
ernment with respect to commodities 
declared essential by the Central 
Government from time to time under 
Section 2 (a) (xi) even subsequent to 
the order of delegation. It is not 
necessary that every time the Cen- 
tral Government declares an essen- 
tial commodity it has also to pass an 
order of delegation under Section 5 
with regard to that commodity. 
Reading Section 5 and Section 3 to- 
gether there is no warrant for the 
view that the power of delegation is 
confined to essential commodities spe- 
cified under the Act and such others 
as may be declared by the Central 
Government upto the order of dele- 
gation, Delegation of power to the 
State Government to act under Sec- 
tion 3 is not restricted to any speci- 
fied essential commodity as such. It 
will be sufficient in law if on the 
date the State Government, duly 
empowered under Section 5, makes a 
notification under Section 3 with re- 
gard to an essential commodity with- 
in the meaning of Section 2 (a) in- 


cluding the residuary clause (xi) 
thereof. All that is required is that 
the commodity, on the date of the 


order of the State Government, ans- 
wers the description of the clauses in 
Section 2 (a) of the Act. The fact 
that a commodity is declared essen- 
tial after the order of delegation does 
not affect the exercise of power ‘by 
ithe State Government under Section 
3 of the Act. The High Court is, 
therefore. not right in narrowly cons- 
ruing the order of delegation under 
Section 5 of the Act. The Licensing 
Order is, therefore, not invalid on the 
ground that the tyres and tubes were 
declared to be essential commodities 
by the Central Government after the 
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order of delegation under Section  5{- 

of the Act. . 

19. In the result the appeal 

is allowed and the judgment of the 

High Court is set aside. There will 
be. however, no order as to costs. 

Appeal allowed. 


AIR 1975 SUPREME COURT 2032 
(From:— Award of Industrial Tribu- 
nal, Maharashtra Bombay)* 
A. ALAGIRISWAMI AND N. L. 
UNTWALIA, JJ. 
The Dhanrajgirji Hospital, Ap- 
pellant v. The Workmen, Respondents. 
Civil Appeal No. 1837 (NL) of 
1969. D/- 19-8-1975. 


(A) Industrial Disputes Act (1947), 
Section 2 (j) and 10 — ‘Industry’ — 
Hospitals — Dhanrajgirji Hospital, 
Sholapur is not an ‘industry’ — 
Hence the reference of the dispute 
Neves by its employees is incompe- 
ent. 


Dhanrajgirji Hospital. Sholapur 
was not carrying on any economic 
activity in the nature of trade or 
business. It was not rendering any 
material services by bringing in any 
element of trade or business in its 
activity. The main activity of the 
Hospital began by imparting training 
in general nursing and midwifery. 
There were quite a good number of 
trainees and the beds in the hospital 
were meant for their practical train- 
ing. Even in the deed of trust the 
settlor while creating a charitable 
trust said that the hospital was to 
be maintained for the public of Sho- 
lapur and the trustees may do any 
and all other acts which might be 
beneficial for maintaining and running 
the said hospital to the best advan- 
tage of the public of Sholapur, Thus 
the Dhanrajgirji Hospital, Sholapur 
was not engaged in any industry 
within the meaning of the Industrial 
Disputes Act. The reference to the 
Industrial Tribunal for adjudication 
of a dispute raised by its employees 
was, therefore, incompetent. AIR 
1970 SC 1407, Foll. (Paras 6, 7, 8) 


*Reference (IT) No. 64 of 1968, 
D/- 18-2-1969). 


IS/IS/D51/75/LGC 
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Cases Referred: Chronological Paras 
AIR 1970 SC 1407 = (1971) 1 SCR 

177 3, 4, 8 


1 s 4, 
AIR 1968 SC 554 = (1968) 1 SCR a 
2. 
AIR 1960 SC 610 = (1960) 2 SCR 
866 4 


M/s. K. Rajendra Chaudhuri, K. 
R. Chaudhuri and De Costa, Advo- 
cates, for Appellant. . 


Judgment of the Court was 
livered by: 


UNTWALIA, J.:— An industrial 
dispute was raised by the Medical 
College and Sholapur Hospital Staff 
Union on behalf of the employees of 
the Dhanraigirji Hospital — the ap- 
pellant in this appeal by special 
leave. It was referred for adjudica- 
tion by the Government of Maha- 
rashtra to the Industrial Tribunal, 
Bombay. A preliminary objection was 
taken on behalf of the appellant as 
respects the maintainability of the 
reference on the ground that the dis- 
pute raised did not pertain to any 
industry and hence was not an indus- 
trial dispute which could be made 
the subject matter of the reference. 
The Tribunal by its impugned order 
dated the 18th February, 1969 de- 
cided the preliminary issue against 
the appellant and directed the refer- 
ence to be heard on merits. The ap- 
pellant Hospital assails that order in 
this appeal. 

2. The Tribunal did not con- 
sider the materials placed before it 
fully in support of its finding that 
the appellant is engaged in an in- 
dustry within the meaning of the In- 
dustrial Disputes Act, 1947. Even so, 
the finding recorded by it is that the 
activities of the appellant are not 
mainly educational but the Hospital 
was established in 1930 for the bene- 
+ of the public of Sholapur and its 
main function is to look after the 
patients availing of the facilities af- 
forded by the Hospital. This finding 
is chiefly based upon the terms of the 
Trust Deed by which the creater of 
the Trust had established the Hospi- 
tal. The finding recorded by the Tri- 
bunal is in these words: 

“It is thus clear that the primary 
abject of creating the Trust is to pro- 
vide medical relief to the public of 
Sholapur and. that the educational 

1975 S. C./128 XI G—é6 
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activities undertaken by it later are 
ancillary. The hospital, no doubt, 
imparts some training and education 
during the course of its usual activi- 
ties of giving medical relief to the 
public of Sholapur but these addi- 
tional activities cannot turn it into a 
purely educational institution not do- 
ing any industrial activity.” 
Distinguishing the decision of this 
Court in Secretary, Madras Gymkhana 
Club Employees’ Union v. Manage- 
ment of the Gymkhana Club, (1968) 1 
SCR 742 = (AIR 1968 SC 554) ithas 
held that the activities carried on by 
the Hospital amount to an industry 
and attract the provisions of the In- 
dustrial Disputes Act. l 

3. Although the hearing of 
this appeal proceeded ex parte as the 
workmen were not represented, we 
examined the matter with care with 
the assistance of the learned counsel 
for the appellant. fn our judgment 
even on the findings of primary facts 
recorded by the Tribunal the ratio of 
the decision of this Court in Manage- 
ment of Safdar Jung Hospital, New 
Delhi v. Kuldip Singh Sethi, (1971) 1 
SCR 177 = (AIR 1970 SC 1407) squa- 
rely applies to this case. Following 
the said decision the appeal has got 
to be allowed. We shall, however, 
point out some more materials from 
the records of this case to further for- 
tify our conclusions. 


4, In the Safdar Jung Hospital 
case (supra) the decision of this 
Court in the case of State of Bom- 
bay v. Hospital Mazdoor Sabha, (1960) 
2 SCR 866 = (AIR 1960 SC 610) was 
dissented from and held to be not 
laying down the law correctly. The 
Madras Gymkhana Club case (supra) 
was also considered and approved: 
but some observations quoted at page 
184 from that decision were some- 
what qualified. The two parts of ‘the 
definition of the word “industry” 
given in clause (j) of Section 2 of the 
Industrial Disputes Act were read as 
a whole to denote a collective enter- 
prise in which employers and em- 
ployees are associated and it was fur- 
ther said at page 184 (of SCR) = (at 
p. 1411 of AIR): 

“It does not exist either by em- 
ployers alone or by employees alone. 
It exists only when there is a rela- 
tionship between employers and em- 
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ployees, the former engaged in busi- 
ness, trade, undertaking, manufac- 
ture or calling of employers and the 
latter engaged in any calling, service, 
employment. handicraft or industrial 
occupation or avocation. There must, 
therefore, be an enterprise in which 
the employers follow their avoca- 
tion as detailed in the definition and 
employ workmen who follow one of 
the avocations detailed for workmen. 
The definition no doubt seeks to de- 
fine ‘industry’ with reference to em- 
ployers’ occupation but includes the 
employees, for without the two there 
can be no industry. An industry is 
only to be found when there are em- 
ployers and employees, the former 
relying upon the services of the lat- 
ter to fulfil their own occupations.” 
After consideration of some more 
decisions the law enunciated at page 
188 (of SCR) = (at p. 1413 of AIR) is 
in these terms: 


“It, therefore, follows that before 
an industrial dispute can be raised be- 
tween employers and their employees 
or between emplcyers and employers 
or between employees and employees 
in relation to the employment or non- 
employment or the terms of employ- 
ment or with the conditions of labour 
of any person, there must be first 
established a relationship of enzplo- 
yers and employees associating to- 
gether the former following a trade, 
business, manufacture, undertaking 
or calling of employers in the produc- 
tion of material goods and material 


services and the latter fol- 
lowing any calling service, 
employment, handicraft, or in- 


dustrial occupation or avocation of 
workmen in aid of the employers’ en- 
terprise. It is not necessary that 
there must be a profit motive but the 
enterprise must be analogous to trade 
or business in a commercial sense.” 
By closely examining the Hospital 
Mazdoor Sabha case, Hidayatullah, C. 
J. delivering the judgment on behalf 
of the Bench of 6 Judges hastened 
to add at page 189 (of SCR) = (at 
p. 1414 of AIR): 


“We may say at once that ifa 


hospital, nursing home or dispensary . 


is run as a business in a commercial 
way there may be found elements of 
an industry there. Then the hospital 
is more than a place where persons 


ALR. 


can get treated for their ailment. It 
becomes a business.” 


5. In the light of the prin- 
ciples enunciated the cases of the 
three hospitals which were under con- 
sideration were separately examined. 
Apropos the case of Safdarjung Hos- 
pital it was said that it did not em- 
bark on an economic activity which 
could be said to be analogous to 
trade or business. There was no evi- 
dence that it was more than a place 
where persons could get treated. Simi- 
larly, in the case of Tuberculosis Hos- 
pital it was found that it was wholly 
charitable and a research institute. 
The dominant purpose of the Hospi- 
tal was research and training and 
the Hospital was run for aiding the 
said activity. In case of Kurji Holy 
tamily Hospital also it was noticed 
that it carried on work of training, 
research and treatment. Its income 
was mostly from donations. None of 
the three Hospitals was held to be 
carrying on an industry. 


6. As we have said above 
even on the findings recorded by the 
Tribunal the appellant was not car- 
rying on any economic activity in 
the nature of trade or business. It 
was not rendering any material ser- 
vices by bringing in any element of 
trade or business in its activity. We 
may refer to some more materials in 
the records to justify this conclusion. 


{T In paragraph 7 of the writ- 
ten statement of the appellant filed 
before the Tribunal the workmens’ 
statement that the Hospital was self- 
supporting was strongly contradict- 
ed and it was asserted that the Hospi- 
tal had to incur loan for day to day 
affairs to the tune of Rs. 300,000/- 
and odd. The State Government of 
Maharashtra had sanctioned Rupees 
25,000/- to meet the deficit in the fin- 
ances, According to the affidavit of, 
Dr. M. V. Mulay who was cross-exa-| 
mined also by the workmen the main 
activity of the Hospital began by im- 
parting training in general nursing 
and midwifery. There were quite a 
good number of trainees and the beds 
in the hospital were meant for their 
practical training. In cross-examina- 
tion Dr. Mulay stated that the Cen-|- 
tral Government gave a grant of 
Rs. 83.50 per trainee but that was 
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not enough to meet his expenses. He 
further said that “the hospital is 
not distinct or separate from the 
training of nurses. The patients are 
charged according to their financial 
condition and there is no regular 
charges fixed for a patient.” Even in 
the deed of trust the settlor while 
creating a charitable trust said that 
the hospital was to be maintained for 
the public of Sholapur and the trus- 
tees may do any and all other acts 
which might be beneficial for main~ 
taining and running the said hospital 
to the best advantage of the public 
of Sholapur. 


8. Taking into consideration 
the entire facts and circumstances of 
this case we have no doubt in our 
mind that on application of the prin- 
ciples of law enunciated by this Court 
in the case of Safdar Jung Hospital 
(supra) it must be held that the ap- 
pellant is not engaged in any indus- 
ry within the meaning of the In- 
dustrial Disputes Act. The Tribunal 
ecmmitted an error of law in holding 
to the contrary. The reference, there- 
fore, was incompetent. 


Sangam Press v. 


5. For the reasons stated 
above, we allow this appeal, set aside 
the order of the Tribunal and direct 
it to file the reference as being in- 
competent. No costs. 

Appeal allowed. 





AIR 1975 SUPREME COURT 2035 
(From:— Award of Industrial Tribu- 
nal Maharashtra)* 


A. ALAGIRISWAMI, P. N. BHAG- 
WATI AND P. K. GOSWAMI, JJ. 


Sangam Press Ltd., Appellant v. 


‘The Workmen. Respondents. 


Civil Appeal No. 470 of 1975, 
Dj- 2-5-1975. 

(A) Industrial Dispute — Wages, 
dispute as to — Minimum wage and 
fair wage, distinction — Capacity to 
pay not relevant to former but is 
material for latter issue. (1. Minimum 
Wages Act — 2. Industrial Disputes 
Act, Section 19). 





*(Reference (IT) No. 218 of 1972 
D/- 1-Y1-1974—Ind. Tri. Maharashtra) 
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It is well settled that while the 
question of capacity to pay is irrele- 
vant in the case of minimum wage, 
the matter of a fair wage stands on 
a different footing. In case of a fair 
wage, besides the principle of indus- 
try-cum-region, the company’s capa- 
city to bear the financial burden must 
receive due consideration. The past 
performances of the company and 
the future prospects with a totality of 
the picture must be present in the 
mind of adjudicator in deciding a dis- 
pute of this nature. (Para 3) 

(B) Accounts — Profit and Loss 
Account — Capital Expenditure and 
carried forward loss of previous 
years not to be added back. 

It is a basie principle of account- 
ancy that capital expenditure does 
not go into the profit and loss ac- 
count. The amount of the capital ex- 
penditure cannot, therefore, be added 
back to the profit and loss appearing 
in the Profit and Loss Account for 
the purpose of arrving at the correct 
trading result. So also, it is an er- 
ror to add back the carried forward 
loss of the previous years to the Pro- 
fit and Loss Account on the footing 
that it is not genuine to the profit or 
loss appearing at the foot of the Pro- 
fit and Loss Account, in order to de- 
termine the true profit or loss of the 
particular accounting year. 


(Para 4) 
(C) Industrial Dispute — Wage 
dispute — Mere hopeful observations 


in director’s report cannot be basis 


for awarding increased wages. 


Observations in director’s report 
evidencing optimism for future — 
Such observations are sometimes 
made in annual reports of Companies 
to inspire hope and confidence in 
shareholders and they cannot be a 
substitute for actual audited figures 
— Industrial tribunal cannot award 
rise in wages merely on basis of 
such observations. (Para 5) 

(D) Constitution of India, Art. 136 
— Appeal against award of Industrial 
Tribunal — New point raised by res- 
pondent in support of award — Ad- 
missibility. 

Ordinarily, a party to a refer- 
ence should be entitled to justify the 
award of the Tribunal on other 
grounds (than those given in 
the award) so long as he does 
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not travel outside the material 
on record. : 

{In this case, the respon- 
dent was not allowed to justify 


the award on new ground as it was 
not based on the material on record 
— Ed} (Para 6) 

Mr. G. B. Pai, Sr. Advocate (M/s. 
D. N. Mishra. O. C. Mathur and Miss 
Bhuvanesh Kumari, Advocates with 
him), for Appellant; M/s. L. M. Nerle- 
kar and V. N. Ganpule, Advocates, 
for Respondents 

Judgment of the Court was 
livered by. 

GOSWAMI, J.:— This appeal by 
special leave is directed against the 
award of the Industrial Tribunal, 
Maharashtra. Several items includ- 
ing the claim of 30 per cent wage 
rise were referred to the Tribunal 
for adjudication. The tribunal grant- 
ed all the reliefs except with regard 
to two demands which were not 
pressed. The Tribunal granted 25 per 
cent increase in wages. Hence this 
appeal. 

2. Even according to the Tri- 
bunal the total additional finar:cial 
burden of the company (Appellant 
herein) in accordance with the award 
will come to Rs. 1,16,687.18. The 
Company owns a press employing 150 
workers. The State Government 
prescribed minimum wages with a 
special allowance under the Minimum 
Wages Act for press employees. It 
it not disputed before us that the 
company’s wage scale is not lower 
than the prescribed minimum wages. 
The company pleaded before the Tri- 
bunal its inability to bear any more 
financial burden. The company fro- 
duced the accounts and showed that it 
was incurring losses in several years 
(1968-69, 1970-71 and 1971-72). 

3. We are dealing with a 
case of a company whose employees 
are in receipt of some kind of a fair 
wage, not bare minimum wage at 
subsistence level. It is well settled 
that while the question of capacity 
to pay is irrelevant in the case of 
minimum wage, the matter of a fair 


de- 


wage stands on a different fost- 
ing. In case of a fair wage, 
besides the principle of indus- 


try-cum-region, the company’s capa- 
city to bear the financial burden must 
receive due consideration. The past 
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performances of the company and the 
future prospects with a totality of 
the picture must be present in the 
mind of the adjudicator in deciding a 
dispute of this nature. 


4. The tribunal was conscious 
of its duty to ascertain the financial 
capacity of the company but in doing 
so adopted an absolutely wrong ap- 
proach resulting in erroneous conclu- 
sion. The Tribunal seems to have 
computed the profits of the appellant 
for each year on the assumption that 
the capital expenditure incurred in a 


particular year must have come out 
of the profits of that year and, 
therefore, to arrive at the correct 


trading result, the amount of the capi- 
tal expenditure must be added back. 
This assumption, with great respect, 
betrays ignorance of the true func- 
tion of the Profit and Loss Account 
and fails to take note of the basic 
principle of accountancy that capital 
expenditure does not go into the pro- 
fit and loss account. There can, there- 
fore, be no question of adding back 
the amount of the capital expenditure 
to the profit and loss appearing in 
the Profit and Loss Account for the 
purpose of arriving at the correct 
trading result. Equally patent is an- 
other error committed by the Tribu- 
nal. namely of adding back the car- 
ried forward loss of the previous 
years on the footing that it is not 
genuine to the profit or loss appear- 
ing at the foot of the Profit and 
Loss Account in order to determine 
the true profit or loss of the particu- 
lar accounting year. This exercise 
on the part of the Tribunal is based 
on the assumption that the carried 
forward loss of the previous years is 
taken into account in arriving at the 
profit or loss appearing in the Pro- 
fit and Loss Account of the particular 
accounting year, and therefore. if 
such carried forward loss is not gen- 
uine, it must be excluded in comput- 
ing the Profit or Loss of a the par- 
ticular accounting year and to that 
extent, the real profit or loss would 
stand enhanced. But this assump- 
tion is clearly wrong. The Profit and 
Loss Account of a particular account- 
ing year never includes the carried 
forward loss of the previous ‘years. 
It merely reflects the trading result 
of the year in question. If any par- 
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ticular item debited in the Profit 
and Loss Account is wrong, it may be 
added back but the carried forward 
loss of the previous year not being 
an item of debit in the Profit and 
Loss Account, it is impossible to see 
how it can be added back to arrive 


at the true profit or loss. The Tribu- 
nal was therefore clearly in error 
in taking the view that the gross 


prafit of the appellant for nine years 
from 1962-63 to 1971-72 was Rupees 
16,55.361.75 or that the average an- 
nual gross profit was Rs. 1,83,929.23 
and basing its award on these errone- 
ous figures. 

| 5. We also note that the Tri- 
bunal drew an inference against the 
Company from the Director’s, report 
of 1971-72 evidencing a slight opti- 
mism for future in view of reduction 
of expenditure. The inference how- 
ever, is not in accord with the rea- 
lity of the situation reflected in the 
accounts of the company. Sometimes 
observations of the like nature in the 
annual reports are made to strike a 
note of hope to dispel doubts and mis- 
givings in the minds of the share- 
holders and these cannot be a sub- 
stitute for actual audited figures. 


6. The learned counsel ap- 
pearing on behalf of the workmen, 
however, tried to support the ultimate 
conclusions in the award on the basis 


of other material on record. He re- 
lied on an award made by the In- 
dustrial Tribunal in Reference (II) 


No. 37 of 1969 and published in Maha- 
rashtra Government Gazette, Part I-L 
dated February 8, 1972 at page. 
1411. This award relates to about 12 
presses in the Poona Region and 
the contention urged on behalf of 
the workmen was that some of these 
presses were comparable concerns 
and if the wage scales awarded in res- 
pect of these presses were taken into 
account on industry-cum-region prin- 
ciple, the increase of 25 per cent in 
the consolidated wages given by the 
Tribunal in the present case clearly 
appeared to be justified. The learned 
counsel also attempted to refer to 
certain other material on record to 
show that what was in fact awarded 
by the Tribunal was fair and just 
and there was no reason to inter- 
fere with it. Whether the Poona pre- 
sses in the aforesaid award are com- 
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parable concerns may require inves- 
tigation into facts. We, therefore, 
declined to permit the learned coun- 
sel to sustain the award on other 
grounds in this appeal. But while 
so doing we would like to make it 
clear that ordinarily a party to are- 
ference should be entitled to justify 
the award of the Tribunal on other 
grounds, so long as he does not tra- 
vel outside the material on record. 


T. We are clearly of opinion 
that there was no proper adjudication 
of the dispute referred to the Tribu- 
nal. The award is, therefore, set 
aside and the reference is restored 
to the file of the Tribunal for a pro- 
per and early disposal in accordance 
with law and in the light of the ob- 
servations made herein above. The 
appeal is accordingly allowed with no 
order as to costs. 
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AIR 1975 SUPREME COURT 2037 
(From:— 1972 Tax LR 2525) 
(Andh Pra) 


H. R. KHANNA, M. H. BEG AND 
Y. V. CHANDRACHUD. JJ. 


The Government of Andhra Pra- 
desh and antoher, Appellants v. Hin- 


dustan Machine Tools Ltd, Respon- 
dent. 

Civil Appeal No. 1189 of 1972, 
D/- 1-5-1975. 


(A) Constitution of India, Art. 265 
— Gram Panchayat, power of, to levy 
taxes and fées — Fact that the party 
sought to be charged is not aware of 
the existence of the Gram Panchayat 
does not affect the liability of such 
party to pay taxes and fees which 
the Gram Panchayat is entitled, 
under the law, to levy. (Para 2) 


(B) Andhra Pradesh Gram Pan- 
chayats Act (2 of 1964), Section 2 
(15) (as amended by A. P. Gram Pan- 
chayats (Amendment) Act, 16 of 1974) 
— Validity — Legislature and judi- 
ciary powers of — “House” definition 
of, for purpose of levy of house tax — 
Amendment of definition so as to in- 
clude buildings not originally includ- 
ed in definition — Building not hav- 
ing main entrance on common way in- 
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cluded in definition by amendment 
though originally not covered by defi- 
nition—"Factory originally not cover- 
ed by definition, included” in defini- 
tion under amendment — Amend- 
ment expressly made retrospective 
so as to validate, notwithstanding any 
judgment, decree or order to the eon- 
trary, tax already levied on any 
building, as if the definition as am- 
ended was in force at the time the 
tax was levied — Held: there was 
no encroachment on the judicial 
power by the legislature — Validity 
of amendment not open to challenge. 
(Constitution of India Art. 245) — 
ATR 1941 FC 16, Rel. on; AIR 1973 
SC 405 Foll, AIR 1970 SC 1292; AIR 
1971 SC 57 and AIR 1971 SC 231, 
Dist. (Paras 8, 9) 

[For a discussion of the principle 
involved in the above view, see AIR 
Commentary on the Constitution of 
India, 2nd Edn. Art. 245 Note 6, 
Pts. 12 et. seq. — Ed] 

(C) Interpretation of Statutes — 
Retrospective effect — Taxing sta- 
tute — Amendment of — Amendment 
expressly made retrospective so 
as to cover taxes already levied, 
and providing that notwith- 
standing any judicial decision 
to the contrary the levy of such taxes 
would be valid as if the law as am- 
ended was in force at the time of 
the levy of the tax — Such provision 
does not amount to encroachment on 
the powers of the judiciary by the 
Legislature and is valid — A. I. R. 
1941 FC 16 (24), Foll_— (See for illus- 
tration Pt. (b) — Ed.) (Para 10) 

[For a discussion of the above 
principle see AIR Commentary on the 
Constitution of India, 2nd Edn. Arti- 
cle 245, Note 6, Pts. 12 et. seq.} 

(D) Constitution of India, Arti- 
cle 245 — Power to legislate with re- 
trospective effect — Plenary power 
of legislature — Within the scope of 
its legislative competence and sub- 
ject to other constitutional limitations. 
the power of the Legislature to en- 
act laws is plenary — Retrospective 
legislation is within the power of the 
Legislature — AIR 1941 FC 16 Foll 
(See A.J. R. Commentary on the Con- 
stitution of India, 2nd Ed. Art. 245, 
N. 12). (Para 8) 

(E) Constitution of India, Arti- 
cle 245 — Legislative power — Scope 
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of — Retrospective validation of laws 
— Power of — The power to validate 
a law retrospectively is within the 
scope of the legislative competence of 
the legislature and subject to other 
constitutional limitations, such power 
is ancillary to the power to legislate 
on the particular subject. (Parat 8) 


[See A. I. R. Commentary on the 
Constitution of India, 2nd Ed., Arii- 
cle 245 Note 6]. 


(F) Constitution of India, Sche- 
dule 7. List 2, Entry 49 — ‘Taxes on 
lands and “buildings” — Taxes le- 
vied on buildings constructed by Res- 
pondent — House tax levied by Gram 
Panchayat under Andhra Pradesh 
Gram Panchayats Act, 1964 as amend- 
ed by Amending Act of 1974 to in- 
clude factory within the definition of 
“house” under Section 2 (15) of the 
Act, for the purpose of taxation — 
Rule 6 of the Rules relating to house 
tax under the Act providing that 
machinery and furniture are to be 
excluded from consideration for the 
purpose of assessment of house tax 
— The tax is only on “buildings” 
within the meaning of Entry 49 and 
does not transgress the scope of En- 
try 49 — Andhra Pradesh Gram Pan- 
chayats Act, 1964, Section 69 (1) (a), 
“house tax” — Gram Panchayat can 
impose tax on factory. (Paras 13, 14) 


(G) Constitution of India, Sche- 
dule 7, List Ii, Entry 49 and Schedule 
7, List OY, Entries 36. and 47 —- State 
Legislature can impose taxes and not 
merely fees on lands and buildings 
belonging to a factory. (Paras 14, 15) 


[The argument was that “facto- 
ries” came under List IT], Item 36 as 
Item 36 was a more specific item than 
“lands and buildings” under List I 
Item 49, but List III item 36 read 
with item 47 of List III enabled the 
Legislature only to levy fees and not 
taxes in respect of factories —- Con- 
tention overruled; the reason given 
being that the levy imposed by the 
State Legislature was not on a fac- 
tory in a comprehensive sense as in- 
cluding machinery and furniture but 
only on the “buildings” occupied by 
the factory and hence. the term 
“factory” cannot be regarded as “spe- 
cific” so as to exclude applicability of 
List II, Item 49—Ed.] 


A 
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(H) Constitution of India, Arti- 
cle 133 (1) (a) — New plea — Appeal 
against judgment of High Court on 
writ petition — Point not raised be- 
fore High Court — Point involving 
investigation into question of fact — 


Point cannot be raised in the ap- 
peal before the Supreme Court. 
(Para 16) 


[See A. I. R. Commentary on Con- 
stitution of India, 2nd Ed, Art. 133, 
Note 23—Ed.} 

() Andhra Pradesh Gram Pan- 
chayats Act (1964), Sections 69, 92, 
109, 111, 121, 122 and 131 — Power 
to impose fees for granting permis- 


sion to construct building — No such 
power given to Gram Panchayat. 
7 (Para 17) 


No provision making it necessary 
to obtain permission of Gram Pancha- 
yat for constructing building — Sem- 
ble: levy of permission fee for build- 
ing factory may be legal, but no pro- 
vision for requiring permission of 
Gram Panchayat for construction _ of 
other buildings. — Rule-making 
power cannot confer such power in 
absence of power granted by the Act. 

(Para 18) 


(J) Constitution of India, Arti- 
cle 265 — “Fee” and “Tax” distinc- 
tion between — Unless the authority 
claiming to impose a “fee” renders a 
service in consideration of the levy 
exacted, the levy cannot be demand- 
ed — AIR 1954 SC 282, AIR 1975 SC 
846, Foll. (Para 19) 

[See A. I. R. Commentary on the 
Constitution of India, 2nd Edn. Arti- 
cle 265, Note 4 (B).] 

Held that “fee”? cannot be de- 
manded by Village Panchayat under 
Andhra Pradesh Village Panchayat 
Act, 1964 for permission to construct 
building (not only because there was 
no provision in the Act for the im- 
position of such a “fee” (See Pt. (i)) 
but also because there was no quid 
pro quo (consideration) for such fee. 

(Para 19) 

(K) Constitution of India, Arti- 
cle 265 — “Fee” levy of — Validity 
— Service necessary. 

“Fee” can only be levied by any 
authority only for some service ren- 
dered by it to the person from whom 
the levy is exacted — Fee levied by 
local authority like Gram Panchayat 
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— Validity — Fee can be 
only if there is some special ser- 
vice rendered to the person from 
whom fee is collected — Sum total of 
the activities of a public body like 
Gram Panchayat cannot be taken in- 
to account for this purpose — Ex- 
penses incurred by Gram Panchayat 
or Municipality in discharging its ob- 
ligatory functions are usually met by 
imposition of a variety of taxes. 
(Para 20) 
(L) Constitution of India, Article 
265 — “Fee” — Validity — Some ser- 
vice must be rendered in lieu of the 
fee — Fee imposed by local authority 
for permission to raise building — 
Laying of roads for providing access 
to new buildings and drainage and the 
supply of street lights ete. are statu- 
tory functions of public authorities 
and are not services rendered indivi- 
dually to the applicant for licence so 
as to validate the levy of such fees on 
him. (Para 21) 


(M) Constitution of India, Arti- 
cle 265 — “Tax” and “fee” distinction. 
— Fee for permission te construct 
building is not a tax on buildings as 
such fee may be imposed even if a 
building does not eventually come in- 
to existence —-Permission fee becomes 
payable at the time when the permis- 
sion to construct a building is applied 
for. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1975 SC 846 = 1971 Tax LR 


S. C. 2039 
justified 


1455 19 
AIR 1973 SC 405 = 1973 Tax LR 1951 
10 


AIR 1970 SC 1292 = 
238 
AIR 1971 SC 57 


(1971) 1 SCR 
11 
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(1970) 3 SCR 745 

Ti 
AIR 1971 SC 231 = 1971 SCD 91 12 
AIR 1954 SC 282 = 1954 SCR 1005 19 
AIR 1941 FC 16 = 1940 FCR 110 8 


Mr. P. Ram Reddy, Sr. -Advocate. 
(Mr. P. P. Rao, Advocate with him), 
for Appellants; Mr. B. Sen, Sr. Advo- 
cate, (Mr. Naunit Lal, Advocate, with 
him), for Respondent; Mr. K. Srini- 
vasamurthy, Sr. Advocate. (Mr. Nau- 
nit Lal & Mrs. Lalita Kohli, Advo- 
cates, with him) for Interveners. 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— This is a 
tax dispute concerning the power of 
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the second appellant, Kuthbullapur 
Gram Panchayat, to levy house-tax 
and Permission Fee on the respondent. 
The Hindustan Machine Tools Ltd., 
which is a Government of India 
Undertaking. The first appellant is 
the Government of Andhra Pradesh. 


2. The Kuthbullapur Gram 
Panchayat was established in 1959. 
In 1964 the Andhra Pradesh State 
Legislature passed the Andhra Pra- 
desh Gram Panchayats Act, 2 of 1964, 
which with the exception of Chapter 
VII of the Act, came into force on 
January 18, 1964. The Act applies to 
the Kuthbullapur Gram Panchayat 
within whose geographical limits the 
respondent has. established a factory 
for the manufacture of special appara- 
tus machines, presses etc. The con- 
struction of the factory began in 1964 
and was completed in December 1965. 
The factory was constructed without 
the permission of the Gram Pancha- 
yat. Considering the skeleton staff 
which mans the Panchayat and its 
skeleton activities, the respon- 
‚dents plea that it did not 
jobtain the Panchayats permission be- 
‘cause it was not aware of its exis- 
‘tence is not implausible. But such 
lawareness has no relevance on the 
‘respondent’s liability to pay taxes and 
fees. In any event, on coming to know 
of the construction of the factory and 
the other buildings the Panchayat 
asked the respondent to obtain the 
requisite permission. The respondent 
asked for ex-post facto permission in 
January, 1967. 


3. In its meeting of May 8, 
1967 the Panchayat passed a resolu- 
tion for collecting Permission Fee 
from the respondent at ‘/2 per cent on 
the capital value of the factory build- 
ings and at 1 per cent on the capital 
value of other buildinss. By a letter 
dated August 20, 1968 the Panchayat 
called upon the respondent to pay 
house-tax for the years 1966-67, 1967- 
68 and 1968-69 amounting to Rupees 
1,83,750 at the rate of Rs. 61,250 per 
annum. On March 3, 1969 the Pan- 
chayat demanded from the respondent 
a sum of Rs. 1,65,000 by way of Per- 
mission Fee, Rs. 80,000 being for fac- 
tory buildings and Rs. 85,000 in res- 
pect of the other buildings. 


4.. On November 25, 1969 the 
respondennt filed a writ- petition ‘in 


ALR. 


the High Court of Andhra Pradesh 
challenging the levy of house-tax and 
the Permission Fee. By its judgment 
dated August 6, 1971 the High Court 
allowed the writ petition. It held 
that the buildings constructed by the 
respondent did not fall within the de- 
finition of a ‘house’ as contained in 
the Act and therefore no house-tax 
could be levied on the buildings. Re- 
garding the Permission Fee the High 
Court repelled the appellants con- 
tention that the fee was in the na- 
ture of tax and held that since no 
services were rendered by the Pancha- 
yat to the respondent the levy of rer- 
mission Fee was illegal. The High 
Court has granted to the appellants a 
Certificate of Fitness under Article 
133 (1) (a) of the Constitution to ap- 
peal to this Court. 


5. Section 69 (1) (a) of the Act 
provides that a Gram Panchayat shall 
levy in the village a house-tax. By 
Section 2 (15); as it stood when the 
High Court delivered its judgment, 
‘house’ meant a building or hut fit for 
human occupation, whether as a re- 
sidence or otherwise, “having a sepa- 
rate principal entrance from the com- 
mon way, “and included” any shop, 
workshop or warehouse or any build- 
ing used for garaging or parking 
buses or as a bus-stand’”. The High 
Court held that buildings other than 
factory premises were not a ‘house’ 
within the meaning of the Act be- 
cause their separate principal entran- 
ces were situated on the roads be- 
longing to the respondent and not on 
the common way as required by Sec- 
tion 2 (15). As regards the factory 
buildings, the High Court held that 
the Legislature had included shops, 
workshops and warehouses but not 
factories within the definition of 
a ‘house’ and therefore factory build- 
ings were also not a ‘house’ within 
the meaning of the Act. The demand of 
house-tax was accordingly held ille- 
gal. 


6. By the Andhra Pradesh 
Gram Panchayats (Amendment) Act, 
16 of 1974, the State Legislature has 
amended the definition of ‘house’ 
with retrospective effect so as to eli- 
minate the impediments on which the 
High Court rested its judgment. If 
the amendment is lawful and valid, it 
will be unnecessary to consider whe- 
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ther the High Court was right in 
reading the way it did the definition 
of ‘house’ as contained in the un- 
amended Section 2 (15). 


6A. Section 2 of the Amend- 
ing Act provides: 

“2. For clause (15) of Section 2 
of the Andhra Pradesh Gram Pancha- 
yats Act, 1964 (hereinafter referred 
to as the principal Act), the following 
clause shall be and shall be deemed 
always to have been substituted, 
namely:— 

“ (15) ‘house’ means a building or 
hut fit for human occupation, whe- 
ther as a residence or otherwise, and 
includes any shop, factory, workshop 
or warehouse or any building used 
for garaging or parking buses or as a 
bus-stand cattle shed (other than a 
cattle shed in an agricultural land). 
poultry shed or dairy shed;” 

6B. Section 4(a) of theAmend- 
ing Act provides: 

4. Notwithstanding anything 
in any judgment, decree or order of 
any court or other authority, — 

(a) anything done or any action 
taken, including any tax levied and 
collected, in the exercise of any 
power conferred by or under the 
principal Act shall be deemed, to be 
and to’ have always been, done or 
taken or levied and collected in the 
exercise of the powers conferred by 
or under the principal Act as amend- 
ed by Section 2 of this Act, as if the 
principal Act as amended by this 
Act were in force on the date on 
which such thing was done or action 
was taken, or tax was levied and col- 
lected; and all arrears of tax and other 
amounts due under the principal Act 
as amended by this Act at the com- 
mencement of this Act, may be re- 
covered as if they had accrued under 
the principal Act as amended by 
this Act;” 


The new definition of 
‘house’ which is to be read retrospec- 
tively into the Act meets effectively 
both the objections by reason of which 
the High Court held that the build- 
ings constructed by the respondent 
were not a ‘house’. By the Amend- 
ment, the old clause: “having a sepa- 
rate principal entrance from the com- 
mon way” is dropped and the defini- 
tion of house’ is reframed to include 
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a ‘factory’, Itis clear and is undis- 
puted that the buildings constructed 
by the respondent — the colony 
buildings as well as the factory 
buildings— answer fully the descrip- 
tion of a ‘house’ and are squarely 
within the new definition contained in 
Section 2 (15), 

8. We see no substance in the 
respondent’s contention that by re- 
defining the term ‘house’ with retro- 
spective effect and by validating the 
levies imposed under the uramended 
Act as if, notwithstanding anything 
contained in any judgment, decree or 
order of any court, that Act as am- 
ended was in force on the date when 
the tax was levied, the Legislature 
has encroached upon a judicial func- 
tion. The power of the Legislature 
to pass a law postulates the power to 
pass it prospectively as well as re- 
trospectively, the one no less than 
the other. Within the scope of its 
legislative competence and subject to 
other constitutional limitations the 
power of the Legislature to enact 
laws is plenary. In United Provinces 
v. Atiqa Begum, 1940 FCR 110 = 
(AIR 1941 FC 16) Gwyer C. J. while 
repelling the argument that Indian 
Legislatures had no power to alter 
the existing laws retrospectively ob- 
served that within the limits of their 
powers the Indian Legislatures were 
as supreme and sovereign as the Bri- 
tish Parliament itself and that those 
powers were not subject to the 
“strange and unusual prohibition 
against retrospective legislation.” The 
power to validate a law retrospective- 
ly is, subject to the limitations afore- 
said, an ancillary power to legislate 
on the particular subject. 


9. The State legislature, it is 
significant, has not overruled or set 
aside the judgment of the High Court. 
It has amended the definition of 
‘house’ by the substitution of a new 
section 2 (15) for the old section and 
it has provided that the new defini-| 
tion shall have retrospective effect, 
notwithstanding anything contained, 
in any judgment. decree or order of 
any court or other authority. In 
other words, it has removed the basis 
of the decision rendered by the High 
Court so that the decision could not 
have been given in the altered cir- 
cumstances. If the old Section 2 (15) 





2042 S.C, [Prs. 9-14} Govt. of A. P. v. Hindustan Machine Tools 


were to define ‘house’ in the manner 
that the amended Section 2 (15) does, 
there is no doubt that the decision of 
the High Court would have been 
otherwise. In fact, it was not dis- 
puted before us that the buildings 
constructed by the respondent meet 
fully the requirements of Section 2 
(15) as amended by the Act of 1974. 

10. In Tirath Ram Rajindra 
Nath v. State of U. P., AIR 1973 SC 
405 = (1973 Tax LR 1951) the Legis- 
lature amended the law retrospective- 
ly and thereby removed the basis of 
the decision rendered by the High 
Court of Allahabad. It was held by 
this Court that this was within the 
permissible limits and validation of 
the old Act by amending it retrospec~ 
tively did not constitute an encroach- 


ment on the functions of the judi- 
clary. 
11. The decisions on which 


the respondent relies are clearly dis- 
tinguishable. In the Municipal Cor- 
poration of the City of Ahmedabad v. 
The New Shrock Spg. & Wvg. Co. 
Ltd., AIR 1970 SC 1292 the impugned 
provision commanded the Corporation 
to refuse to refund the amount illegal- 
ly collected by it despite the orders 
of the Supreme Court and the High 
Court. As the basis of these deci- 
sions remained unchanged even after 
the amendment, it was held by this 
Court that the legislature had made a 
direct inroad into the judicial powers. 
In Janapada Sabha, Chhindwara v. 
The Central Provinces Syndicate Ltd.. 
AIR 1971 SC 57 the Madhya Pradesh 
Legislature passed a Validation Act 
in order to rectify the defect pointed 
out by this Court in the imposition of 
a cess. But the Act did not set out 
the nature of the amendment nor did 
it provide that the notifications issued 
without the sanction of the State Gov- 
ernment would be deemed to have 
been issued validly. It was held by 
this Court that this was tantamount 
to saying that the judgment of a 
court rendered in the exercise of its 
legitimate jurisdiction was to be 
deemed to be ineffective. The posi- 
tion in State of Tamil Nadu v. M. Ray- 
appa Gounder, AIR 1971 SC 231 was 
similar. In that case the re-assess- 
ments made under an Act which did 
not provide for re-assessments 
were attempted to be validated 
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without changing the law retrospec- 
tively. This was considered to be an 
encroachment on the judicial func- 
tions. 


12. In the instant case, the 
Amending Act of 1974 cures the old 
definition contained in Section 2 (15) 
of the vice from which it suffered. The 
amendment has been given retros- 
pective effect and as stated earlier 
the legislature has the power to make 
the laws passed by it retroactive. As 
the Amending Act does not ask the 
instrumentalities of the State to dis- 
obey or disregard the decision given 
by the High Court but removes the 
basis of its decision, the- challenge 
made by the respondent to the 
Amending Act must fail. The levy of 
ve house-tax must therefore be up- 

eld. 


13. Under Article 246 (3) read 


with Entry 49 in List If, Seventh 
Schedule of the Constitution, the 
State legislatures have exclusive 


power to make laws with respect to 
“Taxes on lands and buildings.” Sec- 
tion 69 (1) (a) of the Act authorises 
Gram Panchayats to levy house-tax 
in the villages under their respective 
jurisdiction, The Gram Panchayat of 
Kuthbullapur has accordingly levied 
house-tax on the buildings construct- 
ed by the respondent including the 
factory buildings, It needs to be clari- 
fied that by Rule 6 of the “Rules re- 
lating to levy of House-tax”’, machi- 
nery and furniture are to be exclud- 
ed from consideration for the pur- 
pose of assessment to house-tax. Thus, 
the tax is on buildings only and does 
not transgress the scope of Entry 49. 


14, This clarification became 
necessary in view of the respondent’s 
contention that the State legislature 
has no power under Entry 49. List 
II. to levy tax on the lands and build- 
ings owned or occupied by a factory. 
Entry 36 in List III relates to “Fac- 
tories” and Entry 47 in that List re- 
lates to “Fees in respect of any of 
the matters in this List, but not in- 
cluding fees taken in any court”. It 
is urged on behalf of the respondent 
that these specific Entries in regard 
to the particular subject matter ex- 
haust the power to impose levies on 
factories and since the power is limit- 
ed to the imposition of fees on fac- 
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tories, the legislature has no compe- 
tence to impose a tax on the lands or 
buildings of a factory. It is true that 
the various entries in the legislative 
Lists must receive a broad and libe- 
ral construction and Entry 36 in List 
II may therefore cover every aspect 
of the subject matter of ‘Factories’. 
But the State legislature has not 
authorised the levy of house-tax on 
factories in the compendious sense. 
The new definition of ‘house’ includes 
a ‘factory’ but the house-tax is levied 
only on the buildings occupied by the 
factory and not on the machinery and 
furniture. The State legislature has 
the legislative competence to do so 
under Entry 49 in List IT. 


15. It was urged by Mr. Nau- 
nit Lal on behalf of one of the inter- 
veners that ‘Factory’ is a compendi- 
ous expression and since a factory 
consists of the building, the machi- 
nery and the furniture, the legisla- 
ture cannot split up the personality 
of the factory and tax one part of 
it only. There is no substance in this 
contention because the power to tax 
a building can be exercised without 
reference to the use to which the 
building is put and itis irrelevant 
that the building is occupied by a 
factory which cannot conduct its acti- 
vities without the machinery and 
furniture. What falls legitimately 
within the scope of a legislative En- 
try can lawfully form the subject 
matter of legislation. 


16. We cannot entertain the 
respondent’s argument that without a 
proper budget, the Gram Panchayat 
cannot impose a tax. Such an argu- 
ment was not made in the High 
Court and it involves an investigation 
into the fact whether the Gram Pan- 
chayat had or had not prepared a 
budget. Nor can we entertain the 
respondent’s submission that Section 
4 (b) and (c) of the Act of 1974 is 
invalid. Under clause (b). no suit or 
other proceeding is maintainable or 
can be continued in any court or be- 
fore any authority for the refund of 
any tax. Under clause (c), no court 
shall enforce any decree or order 
directing the refund of any such tax. 
No suit has been filed by the respon- 
dent for the refund of tax and no de- 
eree or order has been passed by any 
court or authority for the refund of 
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any tax. This Court does not ans- 
wer academic questions, 


17. The position in regard to 
the so called ‘Permission Fee’ is en- 
tirely different. In the first place, 
the Act of 1964 itself makes a distinc- 
tion between the power to impose a 
tax and the power to impose a fee. 
Section 69 (1) and Section 69 (3) (i), 
(ii), (iii) empower the Gram Pancha- 
yats to levy taxes while Section 69 
(3) (v) and (vi) provide for the levy 
of fees. Sections 92, 109 (2), 111, 121 
(5), 122 and Section 131 of the Act 
also provide for the imposition of spe- 
cific fees. There is no provision in 
the Act empowering the Gram Pan- 
chayats to levy fees on the permission 
to construct a building, which is what 
the second appellant has purported to 
do in the instant case. 


18. In fact. there is no provi- 
sion in the Act under which it is 
necessary to obtain the permission of 
the Gram Panchayat for constructing 
a building. Section 131 (2) of the 
Act which authorises the levy of fees 
for every licence or permission is 
therefore not attracted. Section 125 
(1) requires that the permission of the 
Gram Panchayat must be obtained 
for constructing or establishing a fac- 
tory, workshop or work-place in 
which it is proposed to employ steam 
power, water power or other mecha- 
nical power or electrical power or in 
which it is proposed to install any 
machinery or manufacturing plant 
driven by steam, water or other 
power as aforesaid. This provision 
may possibly support a levy of Per- 
mission Fee on the factory buildings, 
but there is no provision in the Act 
at all requiring the permission of the 
Gram Panchayat for the construction 
of other buildings, Counsel for the 
appellants wanted to derive susten- 
ance to the imposition of Permission 
Fee from the provision contained in 
Section 217 (2) (xvi) but that clause 
only empowers the Government to 
make rules “as to the regulation or 
restriction of building and the use of 
sites for building”. In the absence of 
any provision in the parent statute 
requiring the permission of the Gram 
Panchayat for the construction of 
non-factory buildings, the rule- 
making power of the Government | 
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cannot be exercised so as to impose 
the requirement of a permission, in 
zespect of such buildings. 


19. But there is a broader 
ground on which the levy of Permis- 
sion Fee must be struck down. Fees 
are a sort of return or consideration 
for services rendered, which mazes it 
necessary that there should be an ele- 
ment of quid pro quo in the imposition 
iof a fee. There has to be a correlation- 
ship between the fee levied by an 
‘authority and the services rendered 
‘by it to the person who is required 
to pay the fee. 1954 SCR 1005 = 
(AIR 1954 SC 282); (AIR 1975 


SC 846 = (1975 Tax LR 1455). 
There is: in this case, not a word 
showing such a correlationship. 


In the counter-affidavit which the 
appellants filed in the High Court in 
reply to the respondent’s writ peti- 
tion, nothing at all was stated as to 
the expenses incurred or likely to be 
incurred by the Gram Panchayat in 
rendering any actual or intended ser- 
vice to the respondent. There may 
be something in the grievance of the 
Gram Panchayat that the mighty res- 
pondent and others following the res- 
pondent’s lead have been persistently 
refusing to pay taxes which has made 
it impossible for the Gram Panchayat 
to render any services. But the true 
legal position as stated by Mukherjea 
J. in the Commissioner, Hindu Religi- 
ous Endowments, Madras v. Shri 
Lakshmindra Thirtha Swamier of 
Shri Shirur Mutt 1954 SCR 1008 at 
p. 1042 = (AIR 1954 SC 282 at p. 296) 
is that “it is absolutely necessary that 
the levy of fees should on the face 
of the legislative provision, be corre- 
lated to the expenses incurred by 
Government in rendering the ser- 
vices.” In the total absence of any 
data showing such a correlationship, 
the levy of Permission Fee has to 
fail. 


20. One cannot take into ac- 
count the sum total of the activities 
of a public body like a Gram Pancha- 
jyat to seek justification for the Zees 
imposed by it. The expenses incur- 
red by a Gram Panchayat or a Muni- 
leipality in discharging its obligatory 
functions are usually met by the im- 
‘position of a variety of taxes. For 
justifying the imposition of fees the 
public authority has to show what 
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services are rendered or intended to 
be rendered individually to the parti- 
cular person on whom the fee is im- 
posed. The Gram Panchayat here has 
not even prepared an estimate of 
wre the intended services would cost 
it. 

21. Learned counsel for the 
appellants contended that the Gram 
Panchayat lays roads for providing 
access to new buildings, that it pro- 
vides for drainage and lights and that 
it scrutinises the plans submitted for 
intended constructions and. if neces- 
sary, iS advises the applicants in order 
that the proposed construction may 
conform to the regulations. We are 
unable to accept that these services 
are rendered individually to the res- 
pondent. The laying of roads and 
drainage or the supply of street 
lights are a statutory function of pub- 
lic authorities and it is difficult to 
hold, in the absence of any material, 
that any of such services as have 
been mentioned to us have, in fact, 
been rendered to the respondent, The 
very circumstance that the Permis- 
sion Fee is levied at a certain per- 
centage of the capital value of the 
buildings shows that the Gram Pan- 
chayat itself never intended to corre- 


late the fee with the services render-| ` 
ed or intended to be rendered by it. 


There is therefore no warrant for tha 
levy of Permission Fee, not even on 
factory buildings, assuming for the 
sake of argument that the permission 
of Gram Panchayat is necessary for 
the construction of factory buildings. 


22. It was alternatively con- 
tended on behalf of the appellants 
that the Permission Fee though called 
a fee is really in the nature of a tax. 
on buildings and may be upheld as 
such. It is impossible to accept this 
contention. That the Permission Fee 
is not a tax on buildings is clear from 
the fact that the fee may be require- 
ed to be paid even if a building does 
not eventually come into existence. 
The scheme under which the Permis- 
sion Fee is attempted to be levied is 
that it becomes payable at the time 
when tke permission to construct a 
building is applied for. The levy does 
not depend upon whether a building 
has been in fact constructed with the 
result that whether a building is 
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constructed or not, the fee has to be 
paid. In other words, the Permission 
Fee is in the nature of a levy on a 
proposed activity and is not a tax on 
buildings. 


23. Thus, the levy of house- 
tax is’ lawful but the levy of Permis- 
sion Fee has to be struck down as be- 
ing illegal. Accordingly the appeal is 
allowed partly but since the success 
is divided, there will be no order as 
to costs, 

Appeal allowed partly. 


AIR 1975 SUPREME COURT 2045 
(From: Allahabad)" 
V R. KRISHNA IVER, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 
Uttar Pradesh Government Ap- 
pellant v. Sabir Hussain, Respon- 
dent. 
Civil Appeal No. 174 of 1968, 
D/- 30-4-1975. 


(A) Government of India Act 
(1935), Section 240 (3) — Constitution 
of India Art. 311 (2) — Protection af- 
forded by Section 240 (3) and Arti- 
- ele 311 (2) — Substantially same — 
Reference to dismissal in Section 240 
— Includes removal, 


A comparative study of Section 
240 (3) and Article 311 (2) would show 
that the protection afforded by these 
provisions, is in nature and extent, 
stbstantially the same. Of course, 
the word “removed”. which appears 
in Article 311 (2), does not find men- 
tion in Section 240 (3). But this does 
not mean that Section 240 (3) did 
not cover a case of “removal”. It is 
by now well settled that from the 
constitutional standpoint, “removal” 
and “dismissal”, stand on the same 
footing except as to future emplov- 
ment. In the context of Section 240 
(3) ,*removal’ and ‘dismissal’ from ser- 
vice, are synonymous terms, the for- 
mer being only a species of tne lat- 
ter. Moreover, according to the prin- 
ciple of interpretation laid down in 
Section 277 of the 1935 Act, the re- 
ference to dismissal in_ Section 240 
would include a reference to remo- 


*(Second Appeal No, 155 of of 1959, 
D/- 17-8-1967 All—Luck Bench.) 
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val, AIR 1948 PC 121, AIR 1954 SC 
369 and AIR 1958 SC 300 Rel. on 
(Para 11) 
(B) Government of India Act 
(1935), Section 240 (3) — “Reasonable 
opportunity” —- Test — Report, find- 
ings and “comments” of Enquizing 
Officer not supplied — Order of re- 
moval held illegal. 


The broad test of “reasonable 
opportunity” is whether in the given 
case the show cause notice issued to 
the delinquent servant contained or 
was accompanied by so much infor- 
mation as was necessary to enable 
him to clear himself of the guilt, if 
Possible, even at that stage, or, in 
the alternative to show that the pe- 
nalty imposed was much too harsh 
and disproportionate to the nature of 
the charge established against him. 

(Para 13) 

In the instant case the impugned 
order of removal proceeded on an ac- 
ceptance of the report of enquiry pro- 
ceedings and comments of the Enquiry 
Officer. No copy of the report, find- 
ings and “comments” of the Enquir-~ 
ing Officer. was supplied to the de- 
linquent servant. No copy of the en- 
quiry report and allied documents 
was given to him, even when he ap- 
plied for the same in order to file an 
appeal to the higher authorities 
against the order of removal. 

Held, that the High Court was 
right in holding that the delinquent 
servant was not given a reasonable 
opportunity to show cause against 
the action proposed to be taken 
against him and that the non-supply 
of the copies of the material docu- 
ments had caused serious prejudice 
to him in making a proper represen- 
tation. There was a disobedience of 
the mandate of Section 240 (3) of the 
Government of India Act, 1935 and 
the impugned order stood vitiated on 
that score alone. S.A. No. 155 of 1959 
D/- 17-8-1967 (All) Affirmed. 

(Para 17) 
Cases Referred: Chronological Paras 


AIR 1969 SC 198 = (1969) 1 SCR 317 
6, 7 
ATR 1969 SC 1294 = (1970) 1 SCR 251 


= 1969 Lab IC 1547 


7, 13 
AIR 1958 SC 36 = 1958 SCR 828 


7, 11 
AIR 1958 SC 86 = 1958 SCR 595 7 
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AIR 1958 SC 300 = 1958 SCR 1080 
7, 11 

AIR 1954 SC 369=1955 SCR 26 11 
AIR 1953 SC 250=1953 SCR 655 6 
AIR 1948 PC 121 = 75 Ind App 225 
7. iY 

Mr. G. N. Dikshit Sr. Advocate, 
(Mr. O. P. Rana Advocate with him), 
for Appellant; Mr. R., P. Agarwala, 
Toe Amicus Curiae, for Respon- 

ent, 


Judgment of the Court was de- 
livered by 

SARKARIA, J.:— This appeal is 
directed against a judgment of the 
High Court of Allahabad declaring 
that the orders dated 15-8-1949 and 
18-5-51, of the respondent’s removal 
from service were illegal. 


2. The respondent was em- 
ployed as Assistant Jailor at the Cen- 
tral Prison, Benaras. Auditing of 
the accounts revealed certain short- 
ages. The respondent was charge- 
sheeted in respect of the same, and 
dismissed from the post on 4-7-1942. 
He made representations to the autho- 
rities against his dismissal. Ultimate- 
ly. the Government reinstated him on 
15-6-1948 but by the same order sus- 
pended him with retrospective effect 
from the date of his dismissal. On 
the basis of the enquiry held ear- 
lier into the charges against him, he 
was removed from service on August 
15, 1949. The respondent then filed 
suit No. 144/396 of 1952 in the Court 
of Munsif. Lucknow, claiming a de- 
claration that the suspension order, 
dated June 15, 1948, and the remo- 
val order dated, 15-8-1949, and the 
Government Order, dated 18-5-1951, 
upholding the removal in appeal, 
were illegal, ultra vires and contrary 
to the rules. The plaintiff further 
stated that he would file a separate 
suit for the recovery of the arrears 
of pay, to which he was entitled in 
respect of the period from 4-7-42 to 
10-8-1949. 

3. The suit was 
the State on various grounds. The 
trial court dismissed his suit. The 
First Appellate Court dismissed his 
appeal. 

4. The plaintiff preferred a 
second appeal in the High Court. Be- 
fore the learned Judge of the High 
Court, who heard the appeal, it was 
contended, inter alia that copies of 
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the Enquiry Officer’s report and 
findings were not supplied to the 
plaintiff and therefore, he was not af- 
forded a reasonable opportunity of 
showing cause in terms of Article 311 
(2) of the Constitution. In substance, 
the learned Judge seems to have ac- 
cepted this contention when he con- 
cluded that “in the absence of furnish- 
ing a copy of the report, it could not 
be said that the plaintiff had been 
afforded a reasonable opportunity to 
show cause.” He, however rested 
this conclusion also on the ground 
“that no cause could properly be 
shown without a copy of the proceed- 
ings being handed over as provided in 
Rule 5-A of the Punishment & Ap- 
peal Rules for Subordinate Services 


notified by the State Government 
under Notification No, 2627/TI-266 
dated August 3, 1932”, (hereinafter 


referred to as the Appeal Rules). In 
the result, he allowed the appeal and 
declared the impugned orders, dated 
15-8-1949 and 18-5-1951 to be void. 
He did not think it necessary to re- 
cord any finding with respect to the 
suspension order, dated June 15, 1948, 
as the same had merged in the remo- 
val orders. Hence this appeal by spe- 
cial leave by the State. 


5. The plaintiff respondent has 
not appeared before us despite notice. 
Mr. R. P. Aggarwala has assisted us 
as amicus curiae. 


6. Shri Dikshit. the learned 
Counsel for the appellant contends 
that the High Court was wrong in 
holding that the impugned order 
of removal violated the provisions of 
Bule 5-A of the Appeal Rules. It is 
pointed out that the application of 
Rule 5-A to the employees of Jail 
Department was expressly excluded 
by Rule 6 of the Appeal Rules. It is 
further submitted that since the re- 
moval in question was a pre-constitu- 
tional removal, no protection of Arti- 
cle 311 (2) of the Constitution could 
be claimed by the respondent, Even 
Section 240 (3) of the Government 
of India Act, 1935, according to the 
Counsel, would not afford any pro- 
tection because the word ‘removal’ did 
not find mention in that section. ‘Re- 
moval’, says the Counsel, is some- 
thing different from ‘dismissal’ and 
the authors of the Government of 
India Act were aware of this differ- 
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ence when they did not include it in 
the protective provisions of Section 
240. Since the impugned order, 
dated 15-8-1949, was only an order 
of removal as distinguished from dis- 
missal, Section 240 (3) was not at- 
tracted and no opportunity to show 
cause against the intended removal 
was required to be given to the ser- 
vant. It is further submitted that in 
anv case, the respondent had no right 
to be supplied with a copy of the re- 
port and the findings of the Enquiry 
Oficer on the ground that it was a 
requirement of natural justice. In 
support of his contentions, learned 
counsel has cited Suresh Koshy Geor- 
ge v. University of Kerala, (1969) 1 
SCR 317 = (AIR 1969 SC 198), Satish 
Chander Anand v. Union of India 1953 
SCR 655 = (AIR 1953 SC 250) and 
State of Uttar Pradesh v. Mohammad 
Nooh, 1958 SCR 595 = (AIR 1958 SC 
86). 


T. On the other hand, Shri. 
R. P. Aggarwala submits that even if 
Rule 5-A of the Appeal Rules was 
not applicable, the respondent was en- 
titled to the protection of Section 240 
(3) of the Government of India Act, 
1935. According to Counsel, the 
word ‘dismissal’ used in Section 240 
(3) was wide enough to cover a case 
of removal as a punishment. It is 
maintained that ‘removal’ and  ‘dis- 
missal’ in the context of Section 240 
(3) are synonymous terms. The argu- 
ment proceeds that since the respon- 
dent was not furnished with a copy 
of the enquiry report and the find- 
ings recorded therein, the opportu- 
nity, if any given, was not a ‘reason- 
able opportunity’ as required by the 
mandatory provisions of S. 240 (3). 
Even after making the order of remo- 
val, — itis stressed — the authorities 
despite written requests made by the 
respondent. did not supply a copy of 
those documents to enable him to 
file an effective appeal/representation 
under the service rules to the appro- 
priate authority. This intransigent at- 
titude, says the learned amicus curiae, 
was also violative of the procedure 
prescribed in Government circular 
No. 47/B8EC, dated 13-12-47. (Ex. PW 
1/2) and the fundamental principles 
of natural justice embodied therein. 
Reliance in this behalf has been plac- 
ed on High Commr. of India v. I. M. 
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Lall, 75 Ind App 225 = (AIR 1948 PC 
121); Parshotam Lal Dhingrav. Union 
of India, 1958 SCR 828= (AIR 1958 
SC 36) Khem Chand v. Union of India, 
1958 SCR 1080 = (AIR 1958 SC 300) 
State of Gujarat v. R. G. Teredesai. 
(1970) 1 SCR 251 = (AIR 1969 SC 
1294). Counsel further distinguished 
the decision in Suresh Koshy George’s 
case (supra). 


8. The first point to be consi- 
dered is whether the safeguard in Sec- 
tion 240 (3) of the Government of 
India Act 1935, was available to a 
civil servant in a case of ‘removal’ 
from service as a punishment? In 
other words, was the protection af- 
forded by Section 240 (3) less exten-. 
sive than the one given by Article 311 
(2) of the Constitution? 

9. Section 240 (3) was in these 
terms: 

“No such person as aforesaid 
shall be dismissed or reduced in rank 
until he has been given a reasonable 
opportunity of showing cause against 
the action proposed to be taken 
in regard to him: 

Provided that this 
shall not apply— 

(a) where a person is dismissed 
or reduced in rank on the ground of 
conduct which has led to his con- 
viction on a criminal charge; or 

(b) where an authority empower- 
ed to dismiss a person or reduce him 
in rank is satisfied that for some rea- 
son to be recorded by that authority 
in writing, it is not reasonably prac- 
ticable to give to that person an op- 
portunity of showing cause.” 

10. Article 311 (2) (after the 
15th Amendment) runs thus: 

“No such person as aforesaid 
shall be dismissed or removed or re- 
duced in rank except after an enquiry 
in which he has been informed of 
the charges against him and given a 
reasonable opportunity of being heard 
in respect of those charges and 
where it is proposed, after such en- 
quiry, to impose on him any such pe- 
nalty, until he has been given a rea- 
sonable opportunity of making repre- 
sentation on the penalty proposed, 
but only on the basis of the evidence 
adduced during such inquiry: 

Provided that this elause shall 
not apply— 


sub-section 
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(a) where a person is dismissed 
or removed or reduced in rank on the 
ground of conduct which has led to 
his conviction on a criminal charge; 
or 

(b) where the authority empower- 
ed to dismiss or remove a person or 
to reduce him in rank is satisfied that 
for some reason, to be recorded by 


that authority in writing, it is not 
reasonably practicable to hold such 
inquiry; or 

(c) where the President or the 


Governor. as the case may be, is 
satisfied that in the interest of the 
security of the State it is not expedient 
to hold such inquiry.” 


11. A comparative study of 
Section 240 (3) and Article 311 (2) 
would show that the protection af- 
forded by these provisions, is in na- 
ture and extent, substantially the 
same. Of course, the word ‘removed’, 
which appears in Article 311 (2), does 
not find mention in Section 240 (3). 
But this does not mean that Section 


240 (3) did not cover a case of ‘re- 
moval’. It is by now well settled 
that from the constitutional stand- 


point, ‘removal’ and ‘dismissal’, stand 
on the same footing except as to fu- 
ture employment. In the context of 
Section 240 (3). ‘removal’ and ‘dis- 
missal’ from service, are synonymous 
terms, the former being only a spe- 
cies of the latter. Moreover, accord- 
ing to the principle of interpretation 
laid down in Section 277 of the 1935 
Act. the reference to dismissal in Sec- 
tion 240 would include a reference to 
removal, (see High Commr of India v. 
I. M. Lall (supra); Shyam Lal v. The 
State. 1955 SCR 26=(AIR 1954 SC 369) 
Parshottam Lal Dhingra v. Union of 
India (supra), Khem Chand v. Union 
of India (supra.) ) 


12. It is thus clear that de- 
spite the non-mention of the word 
‘removed’ in Section 240 (3), it was 
obligatory for the removing autho- 
rity, as soon as it tentatively decided, 
as a result of the enquiry, to inflict 
the punishment of ‘removal’, to give 
to the employee a ‘reasonable oppor- 
tunity’ of showing causeagainst the 
action proposed to be taken in regard 
to him. 


13. Tt is to be noted that the 
section requires not only the giving 
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of an opportunity to show cause, but 
further enjoins that the opportunity 
should be “reasonable”. What then 
is “reasonable opportunity” within 
the contemplation of Section 240 (3)? 
How is it distinguished from an op- 
portunity which is not reasonable? 
The question has to be answered in 
the context of each case., keeping in 
view the object of this provision and 
the fundamental principle of natural 
justice subserved by it. As pointed 
out by this Court in State of Guiarat 
v. Teredesai (supra), ‘the entire ob- 
ject of supplying a copy of the re- 
port of the enquiring officer is to en- 
able the delinquent officer to satify 
the punishing authority that he is 
innocent of the charges framed 
against him and that even if the char- 
ges are held to have been proved the 
punishment proposed to be inflicted 
is unduly severe. If the enquiry of- 
ficer had also made recommendations 
in the matter of punishment, that is 
likely to affect the mind of the punish- 
ing authority even with regard to 
penalty or punishment to be impos- 
ed on such officer. The requirement 
of reasonable opportunity, therefore 
would not be satisfied unless the en- 
tire report of the Enquiry officer in- 
cluding his views in the matter of 
punishment are disclosed to the de- 
linquent servant.” Thus the broad 
test of “reasonable opportunity” is, 
whether in the given case, the show! 
cause notice issued to the delinquent, 
servant contained or was accompanied! 
by so much information as was neces- 
sary to enable him to clear himself 
of the guilt, if possible, even at that 
stage, or, in the alternative, to show 
that the penalty proposed was much 
too harsh and disproportionate to the 


nature of the charge established 
against him. 
14. Now let us apply this test 


to the facts of the present case. The 
case of the defendant State in the 
written statement (as extracted by the 
Munsif in his judgment) was: 

Seto oe that the accounts of the 
Civil Prison Benaras for the years 1939 
to 1947 were audited by the Senior 
Departmental Auditor who detected 
heavy shortage whereupon the mat- 
ter was thoroughly investigated and 
the I. G. ordered charge-sheets to be 
framed against the plaintiff which 
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was accordingly done and the Super- 
intendent, Central Prison, Benaras sub- 
mitted the proceedings of those char- 
ges along with his comments and ex- 
planation of the plaintiff whereupon 
the I. G. of Prison found the plaintiff 
guilty of those charges and ordered 
his removal.” 

15. It is clearly discernible 
from what has been extracted above 
that the order of the removal in ques- 
tion proceeded on an acceptance of 
the report of enquiry proceedings and 
‘comments’ of the Enquiry Officer 
(Superintendent). Evidently the Ins- 
pector-General who made the 
impugned order was influenc- 
ed and guided both with regard 
to the proof of charges and the pres- 
eribing of the type of punishment by 
the report and “comments” (which 
term will cover “recommendations’) 
of the Enquiring Authority. 


16. Further, it is an uncontro- 
verted fact found by the courts be- 
low that no copy of the report, find- 
ings and “comments” of the Enquir- 
ing Officer, was supplied to the de- 
linguent servant. Another undisput- 
ed. fact is that no copy of the enquiry 
report and allied documents was given 
to him, even when he applied for the 
same in order to file an appeal to 
the higher authorities against the 
order of removal. The servant was 
tcld that he was not entitled to those 
copies excepting a copy of the im- 
pugned order of punishment. and 
that too, on payment of Rs. 3/- as 
copying charges. 

“1% In view of 
facts, the High Court was right in 
holding that the plaintiff (respon- 
dent) was not given a reasonable op- 
portunity to show cause against the 
action proposed to be taken against 
him and that the non-supply of the 
copies of the material documents had 
caused serious prejudice to him in 
making a proper representation. 
There was a disobedience of the man- 
date of Section 240 (3) of the Govern- 
ment of India Act, 1935 and the im- 
pugned order stood vitiated on that 
score alone. Reference to Rule 5-A 
cf the Appeal Rules, made by the 
High Court in support of its conclu- 
sion, was unnecessary because appli- 
cation of that Rule to the employees 
of the Jail Department had been ex- 
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these stark 
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pressly excluded by Rule 6 of the Ap- 
peal Rules. Moreover, Rule 5-A was 
inserted in 1953, while we are deal- 
ing with a removal order made in 
1949, 


18. It was contended before 
us by Mr. R. P. Agarwala that the 
removal order, dated 18-5-1951, pass- 
ed by the Government on the respon- 
dent’s appeal, was also invalid þe- 
cause in violation of the basic prin- 
ciples of natural justice and fair 
play, copies of the proceedings, re- 
port and findings of the Enquiring 
Officer were not supplied to the plain- 
tiff to enable him to file an effective 
appeal. There is undoubtedly force 
in this contention, but we think it un- 
necessary to decide this point as the 
order of removal, dated 15-8-1949. 
being, void ab initio due to non-com- 
pliance with the requirements of Sec- 
tion 240 (3), the appellate impugned 
order would automatically fall with 
it. 

19. Before parting with this 
judgment, we place on record our 
appreciation of the valuable assist- 
ance rendered by the learned coun- 
sel on both sides, particularly the 
amicus curiae, Shri Aggarwala. 


20. The appeal fails and is dis- 
missed without any order as to costs. 
Appeal dismissed. 


AIR 1975 SUPREME COURT 2049 
V. R. KRISHNA IYER AND R. S. 
SARKARIA, JJ. 

Sher Mohammad, Petitioner v. 
The State of West Bengal, Respon- 
dent. 

Writ Petn. 
D/- 8-1-1975. 

(A) Maintenance of Internal Secu- 
rity Act (1971), Section 3 (4) — Order 
of detention by District Magistrate — 


No. 522 of 1974, 


Order communicated to Central 
Government beyond seven days of 
the order and before approval of 


State Government — Order held in- 
valid as there was not sufficient com- 
pliance with the statutory require- 
ment — There had been infringe- 
ment of procedural safeguard. 

(Paras 4, 5) 
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Mr. Ti. 5. Marwah Advocate, Ami- 
cus Curiae. for Petitioner; Mr. S. C. 
Majumdar, Advocate. and Mr. G. S. 
Chatterjee, Advocate of M/s. Sukumar 
Basu & Co., for Respondent. 


The following Judgment of the 
Court was delivered by: 


KRISHNA IYER, J:— The de- 
tenu, petitioner, challenges his de- 
tention on various grounds but Shri 
H. S. Marwah, appearing as amicus 
curiae. has raised big contentions and 
small, some of which do not merit 
consideration and others need not be 
dealt with since, on a short point, the 
petition must succeed. 


2. The scheme of the Main- 
tenance of Internal Security Act, 
1971 (Act No. 26 of 1971) (hereinafter 
called the MISA, for short) is in 
keeping with Article 22 of the Consti- 
tution and emphasizes the various sta- 
ges at which there will be conside- 
ration of the need for the detention 
by different authorities, such as the 
District Magistrate, the State Gov- 
ernment and. ultimately, the Central 
Government. For the effective exer- 
cise of this power a scheme has been 
built into the statute. We are con- 
cerned at present with the power vest- 
ed in the Central Government under 
Section 14 (1) (b) to direct release of 
the detenu. We may extract the pro- 
vision here: 

“I4 (1) Without prejudice to the 
provisions of Section 21 of the General 
Clauses Act, 1897, a detention order 
may, at any time, be revoked or modi- 
fied— 

x x x x x x 

(b) notwithstanding that the 

order has been made by State Gov- 
ernment, or by the Central Govern- 
ment,” 
With a view to posting the Central 
Government with the detention and 
the grounds therefor. Section 3 (4) 
provides thus: 

“3. Power to make orders detain- 
ing certain persons. 

x x x x x x 

(4) When any order is made or 

approved by the State Government 


under this section, the State Gov- 
ernment shall, within seven days, 
report the fact to the Central Gov- 


ernment together with the grounds 
on which the order has been made 
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and such other particulars as in the 
opinion of the State Government 
have a bearing on the necessity for 
the order,” (emphasis, ours) 


3. A fair reading of Section 3 
indicates that the State Government 
may directly issue an order of deten- 
tion or, if it is done by a lesser autho- 
rity, approve of such detention order 
as provided in the statute. Sub-sec~ 
tion (4) of Section 3, which we have 
extracted, obligates the State Gov- 
ernment to ‘communicate, within 


seven days of the order of detention 
it makes or it approves, that fact 
to the Central Government, together 
with the grounds on which the order 
has been made and other relevant 
particulars. Even assuming that the 
order is made by the District Magis- 
trate and is approved by the State 
Government, the communication has 
to be made to the Central Govern- 
ment within the time specified. This 
procedural mandate is inviolable ex- 
cpt on peril of the order being void- 
ed. 


4, In the present case it is 
obvious that the detention order was 
made on November 21, 1972 by the 
District Magistrate and approved by 
the State Government on December 
2, 1972. It is curious that on the 
State’s own showing the communica- 
tion to the Central Government in 
compliance with Section 3 (4) of the 
MISA has been made on December 1, 
1972. This date is beyond seven days 
of the District Magistrate’s order and 
it could not have been in compliance 
with the seven days’ spell after 
the approval by the State Govern- 
ment, that having been done only a 
day after the alleged communication 
to the Central Government. It is 
thus plain that the State Government 
could not have communicated the ap- 
proval to the Central Government be- 
fore the approval itself was made. 
Secondly, if what it communicated 
was the order of the District Magis- 
trate, it was not sufficient compliance 
with the statutory requirement. More- 


over it was beyond the seven 
days’ period. 

5. In short, there has been 
an infringement of the procedural 


safeguard, This Court has, in several 
rulings held that the liberty of the 
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citizen is a priceless freedom, sedul- 
ously secured by the Constitution. 
Even so, during times of emergency, 
in compliance with the provisions of 
the Constitution, the said freedom 
may be curtailed, but only in strict 
compliance with statutory formali- 
ties which are the Vigilant concern 
of the courts to enforce. 


6. We have pointed out how 
in the present case there has been a 
failure on the part of the State Gov- 
ernment to comply with Section 3 
(4). Judicial engineering prevents 
of breaches of Constitutional dykes 
protecting fundamental freedoms. 


7. The order of detention is 
invalid and the detenu is liable to be 
released. The rule is made absolute. 

Rule made absolute. 





BIR 1975 SUPREME COURT 2051 
(From:— AIR 1971 Tripura 40) 
A. N. RAY. C. J., K. K. MATHEW 
AND Y. V. CHANDRACHUD. JJ. 
M/s. Howrah Insurance Co.. Ltd. 
Appellant v. Shri Sochindra Mohan 
Das Gupta, Respondent. 

Civil Appeal No. 1611 (N) of 1971, 
D/- 20-8-1975. 

(A) Civil P. C. (1908), S. 150 — 
Transfer of business— Power of trans- 
feree Court— Surety bond executed 
in favour of District Judge, successors 
and assigns in respect of pending suit 
— Suit transferred to Subordinate 
Judge — Latter can enforce bond. 

Where a surety bond was ex- 
ecuted by the interim receiver and the 
surety in favour of the District Judge, 
Agartala. his successors. successors-in- 
office, and assigns for the purposes of 
a mortgage suit pending before him 
and the District Judge transferred 
the suit to the Subordinate Judge, 
Agartala, under the Tripura (Courts) 
Order. 1950, the latter would be the 
‘successor’ though not in office, of the 
District Judge forthe purposes. of en- 
forcing the surety bond and by vir- 
tue of Section 150, Civil P. C. the 
Subordinate Judge is entitled to exer- 
cise the same powers in the matter of 
the enforcement of the bond as the 
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District Judge himself. AIR 1971 Tri- 
pura 40, Affirmed. (Paras 10. 11) 


(B) Civil P. C. (1908), Section 145 

(e) — Liability of surety — Extent of. 
Where by the surety bond the su- 
rety rendered itself liable as a surety 
for the fulfilment of the conditions 
imposed on the Receiver under the 
orders passed by the Court, the order 
for the recovery of damages obtain- 
ed against the Receiver can be ex- 
ecuted against the surety to the ex- 
tent to which it rendered itself per- 
sonally liable under the terms of the 
bond. (Para 11) 
(C) Civil P. C. (1908), O. 40, R. 3— 
Receiver in mortgage suit —Receiver 
executing surety bond whereby he 
rendered himself retrospectively liable 
for any loss caused by his default to 
mortgaged property from date of his 
taking possession — Property damaged 
by fire prior to execution of bond due 
to receiver’s default Receiver is 
liable. AIR 1971 Tripura 40, Affirmed. 
(Para 12) 


Mr. S. V. Gupte, Sr. Advocate, 
(M/s. D. N. Mukherjee asd G. S. Chat- 
terjee, Advocates with him) for Ap- 
pellant; Mr. P. K. Chatterjee, Sr. 
Advocate (Mr. Rathin Das Advocate 
with him) for Respondent. 


Judgment of the court was de- 
livered by ` 


CHANDRACHUD, J.:.— By a 
deed of mortgage dated February 10, 
1943 the respondent mortgaged a tea 
garden called the “Ishanchandrapur 
Tea Estate” to M/s. Das Bank Ltd. 
On January 19. 1950 the Bank insti- 
tuted Mortgage Suit No. 2/1950 
against the respondent on the Origi- 
nal Side of the Tripura High Court, 
for recovering the amount due under 
the mortgage. On reorganisation of 
the Judicial Administration in Tri- 
pura. the suit was transferred to the 
court of the District Judge, Agartala. 
On January 20, 1950 the Bank applied 
for the appointment of a Receiver. On 
the District Judge directing that the 
Bank should nominate a Receiver in 
terms of clause 12 of the mortgage 
deed, first the Secretary of the Bank 
and later another employee called Ad- 
hir Ranjan Dutta was appointed as the 
Receiver subject to his furnishing se- 
curity in the sum of Rs. 50,000. The 
Receiver took possession of the estate 
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on 22nd January but since the securi- 
ty was not furnished, the court direct- 
ed on an application of the respondent 
that the Receiver should furnish the 
requisite security within the time 
allowed to him. On February 26. 1950 
the tea garden was damaged by a fire 
which destroyed over 3,000 tea sap- 
lings. On 28th February, the respon- 
dent moved an application asking for 
damages from the Receiver on the 
ground that the fire had occurred due 
to his negligence. The respondent also 
renewed his request that the receiver 
be asked to furnish security. 


2. On August 26, 1950 the ap- 
pellant M/s. Howrah Insurance Co. 
Ltd. executed a surety bond in the 
sum of Rs. 50,000 in favour of Shri 
R. M. Goswami, District Judge, Agar- 
tala, his successors. successors-in-office 
and assigns. The bond was approved 
and accepted by the District Judge 
on October 10, 1950. 


3. By virtue of the powers 
conferred by the Tripura (Courts) 
Order of 1950 which came into force 
on December 31, 1950 the District 
Judge transferred the mortgage suit 
to the court of the Subordinate Judge, 
Agartala. The transferee court was 
created under the Order of 1950. 


4. The application filed by 
the respondent on February 28, 1950 
for damages was heard along with 
the mortgage suit. The learned 
Subordinate Judge decreed the suit 
on May 31, 1956, but he also allowed 
the respondent’s application for dama- 
ges to the extent of Rs. 32.525. He 
directed that the Receiver should 
pay the amount within two months 
failing which the amount should be 
recovered from the security of Rs. 
50.000. Civil Miscellaneous First Ap- 
peal No, 22 of 1956 filed by the Re- 
ceiver against that order was dismis- 
sed for default by the Judicial Com- 
missioner. Tripura on December 18, 
1959. But, he allowed the respondent’s 
cross-objections and enhanced the 
damages to Rs. 41,525. 


5. On October 4, 1961 respon- 
dent filed in the Court of the Sub- 
ordinate Judge, Execution Petition No. 
39 of 1961 against the Receiver and 
the appellant praying that execution 
do issue against the appellant as di- 
rected by the Court. The appellant 
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filed his objections to that petition 
but the learned Judge rejected the 
objections and directed that the da- 
mages awarded to the respondent be 
recovered from the appellant. The 
appellant filed an appeal against that 
order but it was dismissed by the 
learned Judicial Commissioner on June 
29, 1970. This appeal by special leave 
is directed against that judgment. 

6. Learned counsel appearing 
on behalf of the appellant has raised 
two contentions: (1) The Subordinate 
Judge who tried the suit is incompe- 
tent to enforce the surety bond exe- 
cuted by the appellant as he is neither 
the successor nor the  successor-in 
office nor the assign of the District 
Judge; and (2) Under the terms of 
the bond, the appellant is not answer- 


able for the loss caused to the tea 
garden by fire. 
7. Both of these contentions 


turn on the terms of the surety bond 
and it is therefore necessary to have 
a look at that bond. 


8. The bond is executed both 
by the Receiver and the appellant in 
favour of “Sri Ramani Mohan Go- 
swami the District Judge of Agartala. 
his successors, successors-in-office and 
assigns”. By the bond, the executants 
bound themselves jointly and severally 
in the whole of the amount of Rs. 
50,000 up to the District Judge, Agar- 
tala, his successors, successors-in- 
office and assigns. The bond, though 
executed on August 26, 1950, relates 
back to January 22, 1950 being the 
date when the Receiver took posses- 
sion of the property. ` 

9, It is urged that the bond 
can be enforced only by or at the in- 
stance of the District Judge, Agartala, 
or his successors, succéssors-in-office 
or assigns and the Subordinate Judge, 
Agartala not being either of these, it 
is incompetent for him to enforce the 
bond. We see no substance in this 
contention. The Subordinate Judge 
of Agartala may not be the successor- 
in-office of the District Judge because 
“successor-in-office” would mean suc- 
cessor of the District Judge in the 
post or office of the District Judge. 
But the Subordinate Judge, Agartala 
is, for the purposes of the present 
proceedings, a successor of the Dis- 
trict Judge who was seized of the suit 
and who transferred it to the Subor- 
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dinate Judge under the Tripura 
(Courts) Order of 1950. The surety 
bond was executed in and for the 
purposes of the particular proceedings 
which were pending before the Dis- 
trict Judge, in order that the bond 
should be enforceable at the instance 
of the presiding officer of the court. 
“Successor”’., therefore. must in the 
context mean the court which for the 
time being is seized of the proceed- 
ings. ; 


10. Under Section 150 of the 
Code of Civil Procedure, save as 
otherwise provided, where the busi- 
ness of any Court is transferred to 
any other Court. the transferee Court 
has the same powers and is entitled 
to perform the same duties as those 
respectively conferred and imposed 
by the Code upon the transferor 
Court. The surety bond was a part of 
the proceedings pending before the 
District Judge and on the transfer of 
the suit the entire proceedings, in- 
cluding the bond, stood validly trans- 
ferred to the Court of the Subordinate 
Judge. Thus, by virtue of Section 150. 
the Subordinate Judge was entitled 
to exercise the same powers in the 
matter of the enforcement of the 
bend as the District Judge himself. 


11. Section 145 (c) of the Code 
of Civil Procedure provides, to the 
extent material, that where any per- 
scn has become liable as a surety for 
the fulfilment of any condition impos- 
ed on any person under an order of 
the Court in any suit or in any pro- 
ceeding consequent thereon, the 
decree or order may be executed 
against the surety to the extent to 
which he has rendered himself per- 
sonally liable. in the manner provid- 
ed for the execution of decrees. By 
the surety bond, the appellant rende- 
red itself liable as a surety for the 
fulfilment of the conditions imposed 
on the Receiver under the orders 
passed by the court. Therefore, the 
order for the recovery of damages 
obtained by the respondent against 
the Receiver can be executed against 
the appellant to the extent to which 
it rendered itself personally liable 
under the terms of the bond. 


There is no substance in 
either. Under 


12. 
the second contention 
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the bond. the appellant rendered it- 
self liable “in respect of any loss or 
damage occasioned by any act or de- 
fault of the Receiver in relation to 
his duties as such Receiver as afore- 
said.” The fire having been caused 
due to the Receiver’s negligence in 
the performance of his duties, the ap- 
pellant is liable to make good the loss 
caused to the tea garden by the fire. 
Learned counsel for the appellant 
however urged that the appointment 
of the Receiver was limited., to the 
stock-in-trade, machinery and move- 
ables in the tea garden and to the 
factory premises and since the Re- 
ceiver owed no obligation in relation 
to the tea garden, the appellant would 
not be liable for the loss caused 
thereto by the fire. Reliance is placed 
in support of this argument on the 
words “as aforesaid” which qualify 
the words “in relation to his duties”. 
The surety bond has, undoubtedly. to 
be construed strictly but it is impossi- 
ble to accept the contention that the 
Receiver owed no duty or obligation 
in respect of the tea garden. He was 
put in. possession of the tea garden in 
his capacity as a Receiver and indeed 
parties had made contentions from 
time to time as to whether the tea 
garden was managed by the Receiver 
economically and efficiently. The 
surety bond would therefore cover 
the loss occasioned to the tea garden 
due to the Receiver’s default. It is 
significant that though the bond was 
executed six months after the tea 
garden was damaged by the fire, it 
was given retrospective operation 
with effect from January 22, 1950 
being the date on which the Receiver 
had taken possession of the mortgag- 
ed property including the tea garden. 
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13. For these reason we con- 
firm judgment of the learned Judicial 
Commissioner and dismiss this appeal 
with costs. 
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AIR 1975 SUPREME COURT 2054 
(From: 1971 Ker. L. T. 318) 

A. ALAGIRISWAMI, N. L. 
UNTWALIA AND S. MUR- 
TAZA FAZL ALI JJ. 

Ernakulam Mills Ltd., Appellant 
v. State of Kerala, Respondent. 
Civil Appeal No. 628 of 1971, 


D/- 19-8-1975, 
(A) Land Acquisition Act (1894), 
Section 18 — Land owner not mak- 


ing reference because of groundless 
misconception of fact of his own mak- 
ing — He cannot take advantage of 
his own lapse. (Constitution of India, 
Art. 226). 


Certain land was acquired by the 
Government as far back as 1947. The 
award was made by the Collector but 
the landowner for some reason or the 
other imagined that there was an ex- 
press promise or an implied agree- 
ment to reconvey the land and did 
not move the Collector for making a 
reference to the Court for determin- 
ing the compensation. On writ peti- 
tion by the land owner for a writ of 
mandamus against Government to re- 
convey the land to him. 

Held that the landowner suffer- 
ed from groundless misconception of 
fact which was of his own making 
and therefore he could not be allow- 
ed to take advantage of his own lapse. 
That would be no ground for con- 
cluding that any promise was made 


by the Government. The writ 
petition must fail, 1971 Ker 
L. T. 318 Affirmed. (Para 9) 


V. A. Seyid Mohammad, Sr. 
Advocate, (Mr. A. S. Nambiar, Advo- 
cate, with him), for Appellant; Mr. T. 
S. Krishnamoorthy Iyer, Sr. Advocate. 
(M/s. K. M. K. Nair and N, Sudha- 
karan, Advocates with him) for Res- 
pondent. 

Judgment of the Court was de- 
livered by: 


S. M. FAZL ALI, J:— This is 
an appeal against the judgment of 
the High Court of Kerala by certifi- 
cate of fitness granted by the said 
High Court under Art. 133 (1) (a) of 
the Constitution as it stood at the re- 
levant time. The facts leading to 
the present appeal may be succinctly 
stated as follows. 
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2. The appellant is an owner 
of 69-5/8 cents of land comprised in 
Survey Nos. 1178/2, 1195/2 and 1103/4 
of Ernakulam village. The Govern- 
ment acquired a large tract of land 
including the land in dispute for the 
formation of the Foreshore Road at 
Ernakulam. The appellant’s land 
was also acquired and the sheet- 
anchor of the case of the appellant 
has been the correspondence between 
it and the officers of the Government 
by which some sort of assurance is 
Said to have been given to the ap- 
pellant that the land would be re- 
turned to it, if it was not required by 
the Government. A series of letters 
which will be dealt with hereafter be- 
tween the appellant and the Govern- 
ment or its officers followed during 
the course of about 17 years culmi- 
nating in the final refusal by the 
Government to return the land to 
the appellant on the ground that it 
was required by it for some public 
purpose. The appellant has based his 
claim on the promissory estoppel 
which, according to it, is spelt out 
from the letters of the Government, 
incorporating the alleged agreement 
between the appellant and the Gov- 
ernment for return of its land. It 
was argued by the appellant that it 
was in view of the clear assurance 
given by the Government that the 
land would be returned to it that the 
appellant did not choose to file an 
application before the Collector for 
making a reference to the Court for 
enhancing the compensation award- 
ed, which, according to the appellant, 
was wholly inadequate, 


3. In view of the refusal by 
the Government to return the land to 
the appellant, the appellant filed a 
petition for a writ of mandamus in 
the High Court of Kerala praying 
that a direction or a writ may be 


issued commanding the Govern- 
ment to reconvey the land to the ap- 
pellant. The Government resisted 


the writ petition before the High 
Court mainly on the ground that 
there was absolutely no assurance or 
promise held out by the Government 
although the correspondence show- 
ed that there was some thinking in 
the mind of the Government regard- 
ing the possibility of derequisitioning 
the land. The High Court considered 
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the legal aspect of the promissory es- 
toppel and held that no writ could 
be granted. On facts also the High 
Court negatived the case of the ap- 
peliant and held that from the evi- 
dence produced before it no solemn 
promise or agreement to return the 
land to the appellant was proved. 


4, In support of the appeal 
Dr. V. A. Seyid Muhammad appear- 
ing for the appellant submitted two 
points before us. In the first place 
he contended that frora the corres- 
pondence produced by the appellant 
there was a solemn promise by the 
Government to return the land to 
the appellant and it was on the basis 
of this representation that the ap- 
pellant did not move the Collector 
for making a reference to the Court 
for determining the compensation 
which was grossly low. Having gone 
through the various letters placed be- 
fore us by the learned counsel for 
the appellant, we are unable to hold 
that these letters make out a case of 
ary agreement or a promise on the 
part of the Government to reconvey 
the land acquired by it to the appel- 
lant. 


5. To begin with reliance 
was placed on Ext. P-1 which is the 
starting point of the correspondence 
-between the appellant and the Govern- 
ment. This document is a letter dated 
January 13, 1947 and appears at p. 5 
of the printed Paper Book. The rele- 
vant part of this letter may be quoted 
thus: 


“The proposal tc acquire all the 
lands in the area involved has been 
confirmed. But portions cf high level 
parambas not required for the road, 
foot-paths, drains, etc. to be construct- 
ed, are proposed to be returned te the 
present owners after the reclamation 
is over, after realising from them the 
compensation which will be paid to 
them for the acquisitidn of the land, 
inclusive of 15 per cent solatium and 
the proportionate cost of reclamation 
and any other items of expenditure 


which may have to be incurred in the . 


course of the reclamation. This will 
not, however, apply to lands which 
Government consider, are marshy, or 
paddy fields or portions lying to the 
west of the road. The Diwan Peish- 
kar has been inetructed to inform the 
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owners of high level parambas 
cordingsty.” 

A perusai of ihis letter would clearly 
reveal ihe fact that the letter is no- 
thing more than a toere proposal ors 
hint thrown by the Government so 
the appellant that in case the Gov- 
ernment did not require the land the 
same may be returned tc the owners. 
Dr Seyid Muhammad laid great stress 
on the tvo statements made în this 
letter. In the first piace he submit- 
ted that it was clearly stated thet 
portions of high level parambas wouid 
not be required for the road and 
secondly that the Diwan Paishkar had 
been instructed to inform: the owners 
of high ievel parambas accordingly, 
from which it could be spelt out that 
the Government had made up its 
mind to return the lands situated on 
a higher level such as the lend of the 
appellant. We are, hewever, unable 
to agree with the contention put for- 
ward by the learned counsel for the 
appellant. The first part of the let- 
ter makes the stand of the Govern- 
ment clear, naraely, that the final 
orders of the Government regarding 
the procedure for acquisition had 
been passed. <A hint was, however, 
thrown that if the high level param- 
bas ete. were not required they might 
be returned, We are unable to find 
any promise or commitment on the 
part of the Government to reconvey 
the lands acauired by it. .- 

6. Another letter on whica 
reliaace was pla‘ed was Ext. P-6 
which is at p. 18 of the printed Papet 
Beok, This letter was written by 
the appellant tc the District Coliec- 
tor, Ernakulam. Reliance was placed 
on the third paragraph of this letter 
which runs thus: 

“It was agreed at the time of ac- 
quisition that the area acquired from 
us would be returned to us soor after 
the work of the road was over. So, 
even though the compensation naid 
was very low, we did not appeal 
against the award” 

This was undcubtedly a statement 
made by the appellant in his own fa- 
vour and was actually Lased on the 
letter Ext. P-1 which was construed 
by the appellant to be an agreement 
This letter, however, cannot bind the 
Government unless there was a clear 
or solemn promise on the part of the 
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Government to reconvey the lands ac- 
quired by it. 


7. Exhibit P-2 which is a let- 
ter written by the Collector, Ernaku- 
lam, to the appellant clearly shows 
that the Government had made no 
commitment to reconvey the land at 
any time. This letter which was sent 
in reply to Ext. P-6 runs thus: 


“I am to inform you that your 

request can be considered only after 
the completion of the work of the 
Foreshore area. I, therefore, request 
you to renew the request in June, 
1960”. 
The Collector has carefully chosen 
the words to indicate that the request 
of the appellant would be considered 
after the completion of the work of 
the Foreshore area. There was thus 
neither any promise nor any repre- 
sentation. 


8. Another letter on which re- 
liance was placed is Ext. P-7 a let- 
ter written by the appellant to the 
District Collector; Ernakulam, in 
which the appellant itself renewed 
its request to arrange for the return 
of the land acquired. One important 
feature of this letter is that the ap- 
pellant itself understood the corres- 
pondence between it and the Gov- 
ernment as a bare proposal. The 
words used by the appellant, namely, 
“He replied to us saying that the mat- 
ter was receiving attention” clearly 
show that the matter was only re- 
ceiving the attention of the Govern- 
ment and there was no promise made 
by the Government regarding recon- 
veyancing of the land. 

9. This is all the evidence 
that was relied upon by the learned 
counsel for the appellant in support 
of his plea that a promissory estop- 
pel was made out in this case. We 
are, however. unable to accept the 
contention of the appellant that there 
was at any time any promise or 
agreement made between the appel- 
lant and the Government for recon- 
veying the land. Thus the position is 
that the land was acquired by the 
Government as far back as 1947. the 
award was made by the Collector but 
the appellant for some reason or the 
other imagined that there was an ex- 
press promise or an implied agree- 
ment toreconvey the land and did not 
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move the Collector for making a re-| 
ference to the Court for determining! 
the compensation. If the appellant. 
did not move in this matter it was! 
because he suffered from groundless, 
misconception of fact which was ofi 
the appellant’s own making and there- 
fore it could not be allowed to take 
advantage of its own lapse. Thus 
that would be no ground for holding 
that any promise was made by the 
Government. The Government never 
prevented the appellant from ap- 
proaching the Collector for making a 
reference to the Court for determin- 
ing the compensation, and if the ap- 
pellant appeared to be over-conscious 
of his rights he is to blame himself 
if he fails. 


10. In the view that we take 
in this case. it is not necessary for us 
to examine the legal position whether 
in a case of promissory estoppel a 
writ of mandamus will lie. 


11. The result is that the ap- 
peal fails and is dismissed but in the 
peculiar circumstances of this case 
we make no order as to costs. 


Appeal dismissed. 
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Moni Lal Roy Choudhury, Peti- 
tioner v. Tne State of West Bengal. 
Respondent. 

Writ Petn. No. 14 of 
31-3-1975, 


(A) Maintenance of Internal Secu- 
rity Act (1971), S. 3—Detention under 
—Writ against—Piea of alibi—tn- 
terference by Supreme Court, (Con- 
stitution of India, Art, 32). 


1975. D/- 


Where the incidents alleged were 
such, that if true, they would have 
been sufficient for the subjective satis- 
faction of the detaining authority that 
it was necessary to detain the person 
concerned for preventing him from 
acting in a “prejudicial manner”, but 
h plea of alibi was set up on his be- 

alf. 
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Held that ordinarily, in cases of 
preventive detention, such questions 
are outside the purview of the 
Supreme Court in writ proceedings 
against the order of detention. 

(Para 1) 


Judgment of the Court was deli- 
vered by 


KRISHNA IYER, J.:— Shri Pra- 


mod Swarup, Advocate, vainly though . 


vehemently argued for the release of 


the detenu who was allegedly a gov~-. 


errment servant at the time of the 
detention order. The order was pass- 
ed on May 4, 1974 and the grounds 
of detention, in compliance with the 
statutory requirement, were communi- 
cated. The incidents to which the de- 
tenu was a party and which persua- 
ded the detaining authority to make 
the order are stated to have taken 
place on January 22, 1974 and March 
T, 1974. Obviously, the incidents are 
such as, if true, would have been 
suificient for the subjective satisfac- 
tion of the District Magistrate con- 
cerned. But the plea put forward is 


that the detenu was a government 


servant and attending office on the al- 
leged dates. Para. 7 of the counter-af- 
fidavit filed on behalf of the State ex- 
plains how, notwithstanding the entry 
of attendance inthe office register, 
the detenu was involved in criminal 
incidents and eye witnesses’ evidence 
was available for the detaining autho- 
rity in this behalf. It is not for us to 
investigate the alibi of the , detenu. 
The jurisprudence of preventive de- 
tention ordinarily keeps this area out 
of bounds and out of the purview of 
this Court. 


2. No other ground meriting 
ccnsideration has been urged. We see 
no reason to disturb the order of de- 
tention. The Rule is vacated and the 
petition dismissed. 


Petition dismissed. 


Mahabir Jute Mills v. Shibban Lal 


S. C. 2057 


AIR 1975 SUPREME COURT 2057 
(From: Allahabad)* 
A. N. RAY, C. J., K. K. MATHEW, V. 
R. KRISHNA IYER AND S. MUR- 
TAZA FAZL ALI, Jd. 


M/s. Mahabir Jute Mills Ltd., 
Gorakhpur, Appellant v. Shibban Lal 
Saxena and others, Respondents. 


Civil Appeal No. 781 of 1973, 
D/- 30-7-1975. 

(A) Constitution of India, Article 
226 — Administrative order if should 
be speaking order. 

It is well-settled that while the 
rules of natural justice would apply 
to administrative proceedings, it is 
not necessary that the administrative 
orders should be speaking orders un- 
less the statute specifically enjoins 
such a requirement. But it is desir- 
able that such orders should contain 
reasons when they decide matters af- 
fecting rights of parties. (Para 3) 

(B) U. P. Industrial Disputes Act 
(28 of 1947), Section 4-K — Order of 
Government under Section 4-K being 
purely administrative need not be 
speaking order — Order not vitiated 
for absence of reasons. (Para 3) 

(C) U. P. Industrial Disputes Act 
(28 of 1947), Section 4-K — Discre- 
tion of Government to make a refer- 
ence of industrial dispute — Inter- 
ference by High Court under Art. 226 
of Constitution, (Constitution of India, 
Article 226). Spl. Appeal No. 914 of 
1963, D/- 8-5-1972 (All), Reversed. 

S. 4-K gives a wide discretion to 
the State Government to act under 
certain circumstances. If the Govern- 
ment on the basis of the materials 
before it, comes to the conclusion that 
no -real dispute existed and it was not 
expedient to make a reference one can 
hardly find fault with the order of 
the Government passed under S. 4-K. 
The fact that the Government had 
taken into consideration the secret re- 
port of the Additional Regional Com- 
missioner along with other material 
in refusing to make a reference can- 
not be a valid ground to set aside 
the order of the Government. Even 
if the High Court thought that the im- 
pugned order of the Government suf- 


*(Spl. Appeal No. 914 of 1963, D/- 8-5- 
1972——All1.) 
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fered from any legal infirmity all 
that it could have done was to have 
asked the Government to reconsider 
it but it had no jurisdiction to direct 
the Government how to act and how 
to exercise its statutory discretion. 
Spl. Appeal No. 914 of 1963, D/- 8-5- 
1972 (All) Reversed. (Paras 5 and 10) 

(D) U. P. Industrial Disputes Act 
(28 of 1947), Section 3 — Govern- 
ment Notification under — Limited 
nature of functions of Board of Con- 
ciliation indicated — Chairman not 
showing his report to other members 
— Principles of natural justice not 
violated. 


The procedure prescribed for the. 


Board does not involve any adjudica- 
tory process but is purely of an ex- 
ploratory nature and what the Board 
- has to do is to make an effort to 
bring about an amicable settlement, 
between the management and the 
workers, and if it fails to do so it has 
to send a detailed report to the Gov- 
ernment, That is the limited area 
within which the Board has to func- 
tion. There is no provision in the 
notification or in Section 9 U. P. In- 
dustrial Disputes Act which enjoins 
that the report submitted by the 
Chairman or any other members 
should be shown to one another. This 
also does not appear to be necessary. 
(Para 6) 
Where the Board had conducted 
a full inquiry and heard the parties 
before making the report, there is 
no violation of the principles of na- 
tural justice because the Chairman 
did not show his secret report to the 
other members of the Board. AIR 
1970 SC 150 and AIR 1967 SC 1269, 
Distinguished. (Paras 6 & 8) 
(Œ) Constitution of India, Arti- 
cles 133 and 226 — High Court in its 
“ writ jurisdiction setting aside order 
of Government refusing to make re- 
ference of industrial dispute and 
directing it to reconsider matter — 
High Court’s order quashedin appeal 
under Article 133 — Order of refer- 
ence made by Government as a re- 
sult of High Court’s order also falls 
to the ground even in the absence of 
any prayer by the appellant, 
(Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 40 = (1971) 1 SCR E 


í à ee eee 


{[Pr. 1} Mahabir Jute Mills v. Shibban Lal 


A.LR. 
= (1970) 1 SCR 


7 
= (1970) 3 SCR 


12 
AIR 1967 SC 1269 = (1967) 2 SCR 
625 9 

M/s. S. V. Gupte and A. K. Sen, 
Sr. Advocates (M/s. E.C. Agarwala and 


` 


AIR 1970 SC 150 
457 

AIR 1970 SC 1205 
370 


Promod Swarup, Advocates with 
them), for Appellant; M/s. K. R. 
Chowdhari and S. L. Sethia, Advo- 


cates (for Nos. 1 and 2.), Mr. G. N. 
Dikshit, Sr. Advocate, (Mr. O, P, 
Rana, Advocate with him), (for Num- 
bers 3 and 4). for Respondents. 


Judgment of the Court was de- 
lievered by: 

FAZL ALI, J3.:— This is an ap- 
peal by the management of M/s. Maha- 
bir Jute Mills situated at Gorakhpore 
by a certificate granted by the High 
Court of Allahabad under Article 133 
of the Constitution of India, M/s. 
Mahabir Jute Mills Mazdoor Sabha 
was formed some time in the year 
1946 and soon thereafter when Shib- 
ban Lal Saxena one of the respon- 
dents was elected as President of the 
Labour Union of the Mill disputes 
arose between the workers and the 
Company as aresult of which Shib- 
ban Lal Saxena sent notice to the 
management on December 31, 1946 
threatening a general strike. There- 
after several disputes arose between 
the parties which were sometimes 
settled, sometimes re-opened and in 
this appeal we are not concerned with 
those matters. In the previous dis- 
putes the order of the management 
retrenching some workers was up- 
held by the Regional Conciliation Of- 
ficer and against that Shibban Lal 
Saxena served a notice of strike list- 
ing 18 demands and calling upon the 
management to reinstate the retrench- 


‘ed workers and pay them bonus, This 


notice was given on March 31, 1954. 
On April 16, 1954 a total strike was 
launched and Shibban Lal Saxena 
left for China. During his absence it 
appears that the management arriv- 
ed at some sort of - settlement with 
the working President of the Union 
and the dispute for the time being 
was resolved on July 11, 1954. Shibban- 
lal Saxena, however, returned from 
China and with his re-entry into the 
Union matters assumed serious pro- 
portions and the disputes reached a 


fi 
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high pitch. Mr. Saxena is alleged to 
have excited the workers and want- 
ed to re-open the agreement reached 
between the management and. the 
working President of the Union 
on July 11, 1954. He also 
started an agitation and the 
workers responded to the go-slow 
call given by Mr. Saxena as a re- 
sult of which the production of the 
Company came down from 500 cuts 
to 300 cuts resulting in huge losses to 


the Company as alleged by the 
management. Itis further alleged 
that Mr. Saxena had delivered a 


number of inflammatory speeches as 
a result of which the management 
.charge-sheeted two workers for wil- 
ful jaming of bobbins in the Spinning 
Section as a result of which the spin- 
ming work came to a stop. On Janu- 
ary 4, 1955 the management held an 
inouiry against the two workers and 
three other workers who appeared to 
be in sympathy with them were also 
charge-sheeted for their stay-in- 
strike. This strike continued right up- 
to January 13, 1955 in spite of the ef- 
forts of the management to arrive at 
a settlement, This was followed by a 
charge-sheet which was served by 
the management on various workers 
on February 5, 1955. Mr. Saxena pro- 
tested to the management saying that 
the charge-sheets were absolutely 
baseless, A notice was put on the 
main gate of the Mill on February 
22, 1955 informing that an inquiry 
would be held on February 25, 1955 
and after inquiry which the respon- 
dents described as a mere farce a 
large number of workers were serv- 
ed dismissal notices. It appears that 
out of 1000 workers all of them had 
been dismissed from service but 200 
workers who apologised were reinstat- 
ed and taken back. In view of these 
‘developments the Union invoked 
jurisdiction of the Regional Concilia- 
tion Officer under clause 4 (1) of the 
Government Notification dated July 
14, 1954 passed under Section 3 of 
the U. P. Industrial Disputes Act, 
1947. A Conciliation Board consisting 
of the Additional Regional Concilia- 
tion Officer as the Chairman and 
Shibban Lal Saxena and Shri Arora 
representing the labour and the 
management respectively as members 
was constituted. The Conciliation 
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Board heard the case but unfortu- 
nately no settlement could be arrived 
at. Consequently the reports of the 
members of the Board forwarded to 
the Labour Commissioner were plac- 
ed before the Government. Mr, P. C. 
Kulshreshtha, the Additional Regional 
Conciliation Officer and Chairman of 
the Board sent a secret report to the 


Labour Commissioner recommending 
that the allegations made by the 
workers against the management 


were baseless and should not be en- 
tertained. After considering the re- 
ports, the Government of U. P. by 
its order dated February 28, 1956 re- 
fused to make a reference to the In- 
dustrial Tribunal on the ground that 
it was not expedient to do so. There 
was some controversy before the 
Single Judge of the High Court on 
the question as to when the order of 
the Government was received by the 
workers and the High Court accepted 
the plea of the workers that there was 
sufficient delay in communicating the 
order of the Government to the 
workers as a result of which a writ 
petition was filed before the High 
Court after a year and a half, But 
the High Court found that the peti- 
tioners were not guilty of laches. 
This matter is a closed issue and need 
not detain us. 


2, A writ petition was even- 
tually filed on May 15, 1958 for quash- 
ing the order of the Government dated 
February 28, 1956 and for directing a 
fresh reference. The writ petition 
was allowed by the order of the 
Single Judge dated October 7, 1963. 
Thereafter the management went up 
in special appeal to the Division 
Bench of the Allahabad High Court 
which decided the appeal on May 8, 
1972 and quashed the order of the 
Government and directed it to re- 
consider the same in the light of the 
observations made by the High Ceurt. 
It would thus appear that this writ 
Petition was pending in the High 
Court for as many as fourteen years 
with the result that a strange situa- 
tion has developed today, By the time 
the appeal has been heard by this 
Court more than seventeen years have- 
elapsed when the impugned order of 
the Government was passed and al- 
most twenty years after the manage- 
ment had dismissed 800 workers, It 
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is said that the management after dis- 
missal of the old workers had appoint- 
ed new workers who had by now put 
in about twenty years of service. We 
are constrained to observe that la- 
bour matters should have been given 
top urgency and should nothave been 
allowed to be prolonged for such a 
long period in the High Court, other- 
wise the inordinate delay results in a 
situation causing embarrassment both 
to the Court and to the parties. It is. 
therefore, very necessary and in the 
fitness of things that such matters 
should be given top priority and 
should be disposed of by the High 
Court within a vear of the presenta- 
tion of the petition. 


3. The learned Single Judge 
while allowing the petition set aside 
the order of the Government and 
directed the Government to make a 
reference to the Industrial Tribunal 
after ignoring the secret report sent 
by the Assistant Regional Concilia- 
tion Officer. Another reason which 
the Single Judge gave was that as the 
order of the Government did not 
state any reasons and was not a 
speaking order it was legally invalid 
and was fit to be quashed. The Divi- 
sion Bench of the High Court in ap- 
peal has not accepted, and in our 
opinion, rightly, this part of the order 
of the High Court which was set 
aside. The Division Bench held as 
the order of the Government was 
purely an administrative order, un- 
less there was any provision which 
required the Government to give 
reasons for the order, the same could 


not be vitiated for the absence of the - 


reasons. The High Court observed 
thus: 

“The function of the Govern- 
ment is administrative. In law ad- 


ministrative decisions are not general- 
ly required to be accompanied by a 
statement of reasons. There is no- 
thing in the Industrial Disputes Act 
or the notification aforesaid requiring 
the State Government to state its rea- 
sons in support of its conclusions. 
There was nothing particular in the 
present case impelling the issuance 
of such a direction to the State Gov- 
ernment.” 

We find ourselves in complete agree- 
ment with the view taken by the 
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High Court on this point. In a di- 
verse society such as ours the Gov- 
ernment has to work through seve- 
ral administrative agencies which 
have got a very wide sphere and if 
every administrative order is requir- 
ed to give reasons it will bring the 
governmental machinery to a stand- 
still. It is well-settled that while the 
rules of natural justice would apply 
to administrative proceedings, it is 
not necessary that the administrative 
orders should be speaking orders un- 
less the statute specifically enjoins 
such a requirement. But we think 
it desirable that such orders should 
contain reasons when they decide mat- 
ters affecting rights of parties. The 
Division Bench of the High Court 
however has set aside the order of the 
Government refusing to make a re- 
ference to the Industrial Tribunal and 
directed it to reconsider the matter 
on the following three grounds: 


(1) that the Government took in- 
to consideration the secret report 
which has seriously prejudiced and 
coloured its decision; 


(2) that in accordance with the 
principles ofnatural justice the Re- 
gional Conciliation Officer should have 
shown the secret report to the other 
members of the Conciliation Board 
so that they may have an opportunity 
to rebut the same; and 


(3) that the Government order 
was based purely on the secret re- 
port sent by the Additional Regional 
Conciliation Officer as also the re- 
port of the Labour Commissioner, 


In the aforesaid order of the Division 
Bench of the High Court certain man- 
datory directions have been given 
to the Government to ignore the se- 
cret report as also the report of the 
Labour Commissioner and to consider 
the reports of the other members of 
the Conciliation Board. namely, Shib- 
ban Lal Saxena and Mr. Arora. The 
Division Bench of the High Court has, 
however, granted the certificate of fit- 
ness by its order dated April 9, 1973. 


4, Coming to the first ground 
which weighed with the High Court 
in setting aside the order of the Gov- 
ernment refusing to make a reference 
to the Industrial Tribunal it seems to 
us that the High Court has proceeded 


1975 Mahabir Jute Mills v. 


on a complete misconception of the 
real position and on a premise which 
is wrong on a point of fact. Having 
perused the materials placed before 
us, we find that there is no reliable 
material on the record at all to show 
that the Government order referred 
to above was based mainly on the 
secret report of the Additional Re- 
gional Conciliation Officer or of the 
Labour Commissioner. The order does 
not say so: it only recites that the 
reference to the Industrial Tribunal 
was refused because the Government 
did not think it expedient to make a 
reference. The High Court, however, 
completely overlooked the specific 
averment made in the counter-affida- 
vit filed by the Government before 
the High Court which is at p. 32 of 
Volume II of the Paper Book. i In 
paragraph-29 of this counter-affida- 
vit, while rebutting the allegations 
made by the petitioner it was stated 
thus: 


‘That with respect to the contents 
of para 38 of the said affidavit it is 
stated that the opinion of the Govern- 
ment thatit was not expedient to refer 
the dispute to adjudication was form- 
ed after the matter was fully consi- 
dered by the State Government. The 
revort of the Labour Commissioner 
submitted through his letter No. 7241/ 
J-CR-CB-5 (147)/1955, dated 22nd 
October, 1955, was also before the 
Department concerned. <A true copy 
of the said letter of the Labour Com- 
missioner is Annexure III to this af- 
fidavit. 

“The Government took the deci- 
sion after considering the said report 
and other surrounding circumstances. 
It is denied that there was any discri- 
mination against the petitioner Union. 
Each case was duly considered on 
its merits and only those cases were 
dropped which in the opinion of the 
Government were not fit for refer- 
ence.” 

This averment which has not been 
proved to be false manifestly shows 
that the Government before making 
the impugned order had considered 
all the aspects including the report 
of the Chairman and the members of 
the Conciliation Board, the Labour 
Commissioner and other surrounding 
circumstances. In these circumstances 
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the finding of the Division Bench of 
the High Court that the order of the 
Government was based merely on the 
secret report of the Chairman or that 
of the Labour Commissioner is not 
sustainable. We fail to understand 
on what basis the High Court has pre- 
sumed that the Government acted 
solely on the secret report of the Re- 
gional Conciliation Officer, 

5. Under Section 4-K of the 
U. P. Industrial Disputes Act the sta- 
tute confers the power on the Gov- 
ernment to refer any industrial dis- 
pute if it is of the opinion that such 
a dispute exists or that any matter is 
connected with, or relevant to, the 
dispute. The section runs as follows: 

“Where the State Government is 
of opinion that any industrial dispute 
exists or is apprehended, it may at 
any time by order in writing refer 
the dispute or any matter appearing 
to be connected with, or relevant to, 
the dispute to a Labour Court if the 
matter of industrial dispute is one of 
those contained in the First Sche- 
dule, or to a Tribunal if the matter 
of dispute is one contained in the First 
Schedule or the Second Schedule for 
adjudication: 

Provided that where the dispute 
relates to any matter specified in the 
Second Schedule and is not likely to 
affect more than one hundred work- 
men, the State Government may, if it 
so thinks fit, make the reference to a 
Labour Court.” 

This section, therefore, gives a wide 
discretion to the State Government 
to act under certain circumstances, If 
the Government on the basis of the 
materials before it, comes to the con- 
clusion that no real dispute existed 
and it was not expedient to make a 
reference one can hardly find fault 
with the order of the Government 
passed under Section 4-K of the U.P. 
Industrial Disputes Act. There can 
be no doubt that while the secret re- 
port of the Additional Regional Con- 
ciliation Officer and the report of the 
Labour Commissioner, like other cir- 
cumstances, had to be considered by 
the Government in making its over- 
all assessment of the situation, there 
was no reason for excluding the se~ 
cret report submitted by the Addi- 
tional Regional Conciliation Officer 
at all. In these circumstances the 
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first ground on which the Division 
Bench has set aside the Government 
order in refusing toreferthe matter 
to the Industrial Tribunal is not le- 
gally sound and cannot be sustained. 


6. As regards the second 
ground, the main contention of Mr. 
Gupte learned counsel for the appel- 
lant has been that the High Court 
was in error in applying the principles 
of natural justice to a matter like 
this. and submitted that the cases re- 
lied upon by the Single Judge of the 
High Court regarding the application 
of the principles of natural justice to 
administrative proceedings cannot be 
invoked in the facts and circumstan- 
ces of this case. To begin with we 
have to examine the ambit and scope 
of the Conciliation Board and the pro- 
cedure adopted by it by virtue of. the 
provisions contained in the notification 
issued by the Government under Sec- 
tion 3 of U. P. Industrial Disputes Act 
The relevant portion of the notifica- 
tion runs thus: 


“5, Functions of Boards and sub- 
mission of Memorandum or Report. 


(1) Upon reference of a dispute 
to the Conciliation Board under Cl. 4 
it shall be its duty to endeavour to 
bring about a settlement of the dis- 
pute, and for this purpose the Board 
shall, in such manner as it thinks fit, 
and without delay, investigate the 
dispute and all matters affecting the 
merits and just settlement thereof, 
and may do all such things as it 
thinks fit for the purpose of induc- 
ing the parties to come to an amic- 
able settlement. 

(2) In any case where the Conci- 
liation Board is successful in bringing 
about an amicable settlement between 
the parties it shall prepare a memo- 
randum stating the terms of settle- 
ment arrived at and the Chairman 
shall send copies thereof to the State 
Government, the Labour Commis- 
oe U. P, and the parties concern- 
ed. . 

(3) Where no amicable settle- 
ment can be reached on one or more 
than one issue. the Chairman shall, 
within seven days (excluding holi- 
days but not annual vacations observ- 
ed by courts subordinate to the High 


Court) of the close of the proceedings, - 


send to the State Government and 
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the Labour Commissioner, a full re- 
port setting forth the steps taken by 
the Board for ascertaining the facts 
and circumstances relating to the dis- 
pute and for bringing about an amic- 
able settlement thereof, 


(4) The memorandum under sub- 
clause (2) or the report under sub- 
clause (3) shall be submitted by the 
Chairman within thirty days (exclud- 
ing holidays but not annual vacations 
observed by courts subordinate to the 
High Court) of the date on which the 
reference was made to the Board; 


Provided that the State Govern- 
ment may extend the said period from 
time to time. 

(5) The memorandum under sub- 
clause (2) or the report . under sub- 
clause (3) shall be signed by the Chair- 
man and such members as may be 
present: 


Provided that the memorandum 
under sub-clause (2) shall also be 
signed by the parties to the dispute: 


Provided that nothing in this 
clause shall be deemed to prevent any 
member of the Board from submit- 
ting a dissenting report.” 

A perusal of this notification would 
clearly show that the jurisdiction of 
the Conciliation Board is very limited. 
The procedure prescribed for the; 
Board does not involve any adjudica- 
tory process but is purely of an ex- 
ploratory nature and what the Board 
has to do is to make an effort to bring 
about an amicable settlement between 
the management and the workers, 
and if it fails to do so it has to send 
a detailed report to the Government. 
That is the limited area within which 
the Board has to function. Neverthe- 
less it is not disputed in this case 
that the Conciliation Board had held 
a full investigation in the matter, 
heard the parties and framed as many 
as 33 issues after going into the mat- 
ter and then the Chairman and the 
members sent their reports. Thus be- 
fore making the reports, all the rules 
of natural fustice were fully complied 
with: the parties were given hearing, 
their points of view were fully con- 
sidered and in fact the representa- 
tives of the management and that of 
the labour were the members of the 
Board. There is no provision inthe 
notification or in the U. P. Industrial 
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| Disputes Act which enjoins that the 
‘report submitted by the Chairman or 
any other members should be shown 
to one another. This also does not 
appear to be necessary. The High 
‘Court seems to think that because 
the Chairman did not show his secret 
ireport to the other members of the 
Board, this has resulted in the vio- 
lation of the principles of natural jus- 
tice. We are, however, unable to 
agree with this line of reasoning, The 
iprinciples of natural justice are no 
doubt very essential but they have 
got their own limits and cannot be 
stretched too far. 


fs We would now like to deal 
with some of the cases which have 
been referred to in the judgment of 
the High Court and which are also 
relied upon by Mr. Chowdhri, coun- 
sel for the respondents. In the first 
place reliance was placed on A. K 
Kraipak v. Union of India, (1970) 1 
SCR 457 = (AIR 1970 SC 150) where 
this Court observed as follows: 


“The aim of the rules of natural 
justice is to secure justice or to put 
it negatively to prevent miscarriage 
of justice. These rules can operate 
only in areas not covered by any law 
validly made. In other words they 
do not supplant the law of the land 
but supplement it. ............ Tf the pur- 
pose of the rules of natural justice is 
to prevent miscarriage of justice one 
fails to see why those rules should 
be made inapplicable to administra- 
tive enquiries. Often times it is not 
easy to draw the line that demar- 
cates administrative enquiries from 
quasi-judicial enquiries.” 


This Court, however, 
point out as follows: 


“What particular rule of natural 
justice should apply to a given case 
must depend to a great extent onthe 
facts and circumstances of that case, 
the framework of the law under 
which the enquiry is held and the 
constitution of the Tribunal or body 
of persons appointed for that purpose. 
Whenever a complaint is made þe- 
fore a court that some principle of 
natural justice had been contravened 
the court has to decide whether the 
observance of that rule was necessary 
for a just decision on the facts of that 
case.’ 





took care to 


Mahabir Jute Mills v. Shibban Lal 


[Prs. 6-8} S. C. 2063 


The facts in Kraipak’s case are quite 
different from the facts in the pre- 
sent case, In Kraipak’s case the main 
grievance of the petitioner was that 
in the Selection Board which was con- 
stituted for recommending the promo- 
tion of the State Officers to the Indian 
Forest Service Cadre the Chief Con- 
servator of Forests was also a mem- 
ber of the Board, although he himself 


was also a candidate for promotion 
to the Indian Forest Service Cadre. 
Thus what happened was that the 


Chief Conservator of Forests acted as 
a Judge in his own cause. This was 
undoubtedly a gross violation of the 
principles of natural justice, because 
the very person who stood as a can- 
didate also satin the Selection Board 
which had to decide his own future 
as that of his rivals. Such is, how- 
ever, not the case here. The Concilia- 
tion Board had completed its proceed- 
ings and the stage at which, accord- 
ing to the High Court, the rules of 
natural justice had to be applied was 
the stage of submitting the report. 
Full hearing was given to the parties 
concerned, Thus all the indicia of 
the principles of natural justice were 
present on the facts of the present 
case. In these circumstances we are 
satisfied that Kraipak’s case (1970) 1 
SCR 457 = (ATR 1970 SC 150) could 
not be called into aid in support 
of the reasons given by the High 
Court. The procedure adopted in 
Kraipak’s case was obviously so ab- 
horrent to the notions of justice and 
fair-play that rules of natural jus- 
tice were at once attracted. 


8. Reliance was also placed on 
Union of India v. J. N, Sinha, (1971) 
1 SCR 791 = (AIR 1971 SC 40) where 
also it was pointed out by this Court: 

“Whether the exercise of a 
power conferred should be made in 
accordance with any of the principles 
of natural justice or not depends 
upon the express words of the provi- 
sion conferring the power, the nature 
of the power conferred, the purpose 
for which it is conferred and the ef- 
fect of the exercise of that power.” 
In the present case we have already 
pointed out that neither clause (5) of 
the notification referred to above nor 
Section 3 of the U. P. Industrial Dis- 

.putes Act contained any provision 
which required that the members of 
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the Conciliation Board were to show 
their reports to one another. All 
that was required was that they 
should send their reports to the Gov- 
ernment through the Labour Com- 
missioner. This was undoubtedly 
done. We are? therefore, unable to 
see any infraction of the rules of na- 
tural justice in the present case. 


9. Reliance was also placed 
on the decision of this Court in State 
of Orissa v. Dr. (Miss) Binapani Dei, 
(1967) 2 SCR 625 = (AIR 1967 SC 
1269). This case also does not appear 
to be of any assistance to the respon- 
dents, because in that case the entire 
procedure of inquiry held was in vio- 
lation of the rules of natural justice. 
anes however, is not the position 

ere. 


10. It was then contended by 
Mr. Gupte that after quashing the 
order of the Government refusing to 
make a reference and asking it to 
reconsider the same it was not open 
to the High Court to have given pere- 
mptory directions so as to circum- 
scribe the statutory jurisdiction of 
the Government under Section 4-K of 
the U. P. Industrial Disputes Act. In 
our opinion this contention is well- 
founded and must prevail. Even if 
the High Court thought that the im- 
pugned order of the Government suf- 
fered from any legal infirmity all 
that it could have done was to have 
asked the Government to reconsider 
it but it had no jurisdiction to direct 
the Government how to act and how 
to exercise its statutory discretion 
which was conferred on it by Section 
4-K of the U. P. Industrial Disputes 
Act. There was absolutely no war- 
rant for the High Court in prohibit- 
ing the government from considering 
the secret report of the Additional 
Regional Conciliation Officer or that 
of the Labour Commissioner. The 
Government was fully entitled to 
consider the matter in all its compre- 
hensive aspects and the secret re- 
port of the Chairman of the Concilia- 
tion Board or that of the Labour Com- 


missioner were undoubtedly re- 
levant materials which the Govern- 
ment could have considered. The 


High Court could not debar the Gov- 
ernment from considering those mat- 
ters nor could it compel the Govern- 
ment to exercise its discretion in a 
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particular manner. In these circum- 
stances we are satisfied that the order 
of the High Court is not legally sus- 
tainable and must be quashed. 


ii. The other point which 
arises for consideration is as to the re- 
lief which could be granted to the 
appellant. Mr. Gupte, counsel for 
the appellant, submitted that after 
the judgment of the High Court the 
Government had passed another order 
dated February 6, 1973, by which it 
has in consonance with the directions 
given by the High Court made a re- 
ference to the Industrial Tribunal. It 
was submitted that it was not at all 
proper for the Government to have 
revived a dead issue after more than 
twenty years and further as the order 
of the Government was based on the 
order of the High Court, if the order 
of the High Court was quashed the 
order of the Government making a 
reference to the Industrial Tribunal 
would fall automatically. We find 
ourselves in agreement with the 
learned counsel for the appellant. 
There can be no doubt that the order 
of the Government dated February 6, 
1973 is undoubtedly based on the 
order passed by the Division Bench 
of the High Court. This is proved by 
a letter written by Mr. Vishnu Pra- 
kash Up Sachiv (Deputy Secretary), 
U. P. Government, to the Manager of 
the appellant Milis. The relevant por- 
tion of the letter after being translat- 
ed in English runs thus: 


“I am directed to say that their 
Lordships of the High Court in their 
Judgment in Special Appeal No. 1963/ 
915 (914 of 1963 ?) State v. Shri 
Shiban Lal Saxena (M/s. Mahabir 
Jute Mills Sahjanwa) have ordered 
that the Government after taking the 
dissenting reports from both the par- 
ties should consider on the question 
whether the aforesaid dispute should 
be referred for adjudication. 


Therefore you are requested that 
within 10 days from the date of the 
receipt of this letter to send your dis- 
senting report and whatever further 
you want to say on your behalf to 
the Government.” 

A perusal of this letter clearly shows 
that the Government did not exer- 
cise its independent decision under 
Section 4-K of the U. P, Industrial 
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Disputes Act but was guided mainly 
by the judgment of the High Court 
and the directions given in Special 
Appeal filed in the High Court. If 
the order of the High Court is quash- 
ed, then it will undoubtedly material- 
ly affect the decision of the Govern- 
ment in making a reference to the In- 
dustrial Tribunal. Had the Govern- 
ment made the reference uninfluen- 
ced by the High Court's directions 
the legal situation would have been 
different. 


12. The learned counsel for 
the respondents submitted that no 
prayer was made by the appellant 
for quashing the order of the Gov- 
ernment for making a reference to 
the Industrial Tribunal, It was 
however, not necessary for the ap- 
pellant to make such a prayer be- 
cause if the High Courts order is 
quashed, then any subsequent proceed- 
ing which comes into existence as a 
result of the High Courts order 
would fall to the ground as a logical 
corollary of our finding. The learn- 
ed counsel for the respondents after 
due consideration submitted that he 
would have no objection if the Gov- 
ernment order for making a refer- 
ence is quashed provided the Gov- 
ernment’s discretion to make a fresh 
reference to the Industrial Tribunal 
on the dispute is not fettered. We 
would, however, like to make it clear 
that the Government has ample dis- 
cretion to make a reference to the 
Industrial Tribunal under Section 4-K 
of the U. P. Industrial Disputes 
Act if it so thinks fit. This Court in 
Western Iridia Match Co. Ltd. v. Wes- 
tern India Match Co. Workers Union, 
(1970) 3 SCR 370 = (AIR 1970 SC 
1205) clearly held that even if a re- 
ference was refused by the Govern- 
ment that will not debar the Gov- 
ernment from making a reference 
at a later time if it is satisfied that 
in the changed circumstances a refer- 
ence is necessary. 


13. For the . reasons given 
above, we allow the appeal, quash 
the order of the High Court dated 
May 8, 1972 and as a consequence of 
this we also set aside the order of 
the Government dated Fabruary 6, 
1973 for making a reference to the 
Industrial Tribunal. In the peculiar 
circumstances of this case, however, 
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we make no order as to costs through- 
out. 
Appeal allowed. 
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Respondents. 


Civil Appeal No. 687 of 1978: 

Supdt, of Taxes, Dhubri and others, Ap- 
pellants v, M/s. Lakshmichand Indra Chand, 
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Supdt. of Taxes, Tinsukia and others, Appel- 
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(A).Assam Taxation (On Goods Carried 
by Road or on Inland Waterways) Act (10 of 
1961) Sections 7, 9, 11 — Non-submission of 
return by assessee under Sectfon 7 (1) — 
Non-issue of notice under Section 7 (2). 
within 2 years from end of return period -—~ 
Best judgment assessment under Section 9 (4) 
— Not permissible — Injunction order obtain- 
ed by assessee against State in writ proceed- 
ings challenging validity of Act — Not a 
waiver of statutory provision. (Evidence Aci 
(1872), Section 115). 

The Assam Taxation (On Goods Carried 
by Road or on Inland Waterways) Act 1954 
was declared by the Supreme Court to be 
ultra vires the Constitution. The new Act as 
duly passed and assented to by the President 
was to remain in force with retrospective 
effect from 24-4-1954 upto 31-3-1962. The 
new Act was held by the High Court to be 
ultra vires on 1-8-1968. On certificate duly 
granted, the State of Assam filed on 4-8-1964 
an appeal before the Supreme Court. On 
28-10-1964 interim stay of the operation of 
the judgment of the High Court was granted. 


(Note: The judgments are printed in the 
order in which they are given in the certified 
copy. The first judgment is not, therefore, 
necessarily the leading judgment. 

Where, however, the Judges differ in 
their views, the majority view is given first 
irrespective of the order in which the judg- 
ments appear in the certified copy—Ed.) 
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This stay was made absolute on 29-1-1965. 
The State appeal was allowed-on 1-4-1968 
following AIR 1964 SC 925. It was only 
after 29-1-1965 that the demand notices 
under Section 7 (2) of the new Act were issu- 
ed which were much beyond the expiry date 
of two years from the date when the return 
should have been filed. The assessees chal- 
lenged these demand notices in the: High 
Court as illegal and beyond the jurisdiction 
of the State. The State contended that be- 
cause of the operation of the injunction order 
of the High Court as obtained by the as- 
sessees in earlier writ petitions during the 
period 10-8-1961 to 1-8-1963, the State could 
not issue any notice and that the notices were 
valid because they were issued within 2 years 
from 28-10-1964 when the Supreme Court 
ranted the interim stay. The High Court 
eld that the notices were barred by limita- 
tion in terms of Section 7 (2) of the new Act. 
On appeals by Special leave. 


Per Majority (K. K. Mathew J. and H. R. 
Khanna J, Contra) 


Held (1) that it was- not impossible for 
the State to issue notices under Section 7 
(2) within 2 years of the end of the return 
period. Although the assessees obtained in- 
junction restraining the State from taking 
proceeding under the Act, the State did not 
ask for variation or modification of the in- 
junction order and as such it could not take 
advantage of its own wrong and lack of di- 
ligence. The State was guilty of default. 
(Paras 17, 65) 


(2) that the State had no power under 

S. 9 (4) to pass an order for best judgment as- 
sessment. The period of two years under Sec- 
tion 7 (2) was a fetter on the power of the 
authority and was not just a bar of time. No 
assessment could be legally made under Sec- 
tion 9 (4) without services of a notice under 
Section 7 (2) within two years in case where 
the assessee had not dabsnitted any return 
under Section 7 (1). The service of notice 
within two years of the end of the return 
period was an imperative requirement for 
initiation of assessment proceeding as also for 
re-assessment proceeding under the Act. Thus, 
the notices of demand were illegal. AIR 1970 
SC 2057 Followed. {Paras 18, 19, 21, 
92, 68, 71, 78, 75) 

(8) that it could not be said that the as- 
sessees waived service of a notice within two 
years of the expiry of the return period by 
reason of the order of injunction obtained by 
them in writ petitions challenging the validity 
of the new Act. There could not be any 
waiver of a statutory requirement or provi- 
sion which went to the jurisdiction of 
assessment. The injunction order did not 
amount to waiver of statutory provi- 
sion. The assessees were not taking ad- 
vantage of any act of theirs in impeaching 
the statute which they were entitled to. Doc- 
trine of waiver Explained. Case law Discuss- 


ed. (Paras 93, 24, 27, 28 
$0, 67 to 69 


Supdt. of Taxes v. O. N. Trust (Ray C. J.) 


A. I. R. 


Cases Referred: Chronological Paras 
1971 AC 850 (HL (E) 25, 26, 27, 54 
AIR 1970 SC 2057 = (1970) 1 SCR 780 20, 


1, 74 

AIR 1964 SC 925 = (1964) 5 SCR 975. 4, 
35, 6 

AIR 1961 SC 282 = (1961) 1 SCR 809 ` 33 


AIR 1947 PC 197 = 74 Ind App 223 25, 52 
AIR 1935 PC 79 = 62 Ind App 100 24 


(1921) 1 KB 64 = 90 LJKB 118 70 
(1920) 28 CLR 305 (Aus) 55 
1911 AC 217 = 80 LJPC 178 55 
1908 AC 493 = 78 LJPC 1 56 


(1903) 194 US 553 = 48 L ed 1115 29 
oe 13 Ch. D. 696 = 49 LJ Ch. 415 30 
1848) 1 Exch 651 =154 ER 277 53 
(1872) 7 Ch App 259 55 


Mr. L. N. Sinha, Solicitor General (In 
CAs. Nos. 140-143, 687 and 1761-62 of 1973; 
Mr. Moinul Haque Choudhry, Sr. Advocate 
(In CAs. Nos, 262, 275/73), Mr. S. N. Chou- 
dhary, Advocate wiih them) for Appellants; 
M/s. A. K. Sen and B. Sen, Sr. Advocates 
(Mrs. Leila Seth. M/s. U. K. Khaitan and J. P. 
Bhattacharjee, Advocates of M/s Khaitan and 
Co. with them), for Respondents (In CAs. Nos. 
140-148, 262, 268, 267 and 270, 275 of 1978); 
Mr. Sachin Choudhary Sr. Advocate, (M/s. 
Prasanta K. Goswami, S. R. Agarwala, Ad- 
vocates and M/s. P. H. Parekh, Mrs. S$., 
Bhandare and Miss Manju Jetley, Advocates 
of M/s. Bhandare Parekh and Co, with him), 
for Respondents (In CAs. Nos, 1761-62 of 
1978) and Interveners (In CAs. Nos. 140 to 
148 of 1978). 


The Judgment of the Court was deliver- 
ed by 


A. N. RAY, C. J. (for himself and on be- 
half of Y. V. Chandrachud J.):— These an- 
peals by special leave raise the question of the 
validity of notices of demand under the 
Assam Taxation (on Goods Carried by Road 
or on Inland Waterways) Act, 1961 herein- 
after referred to as the New Act. 


2. The Assam Taxation (on Goods 
Carried by Road or Inland Waterways) Act, 
1954 hereinafter referred to as the Old Act 
was passed by the Assam Legislature in 1954, 
On 26 September, 1960 this Court declared 
the Old Act to be ultra vires the Constitution 
on the ground that prior sanction of the Pre- 
sident was not taken. On 6 April, 1961 the 
New Act was passed by the Assam Legisla- 
ture. The New Act was published in the 
Gazette on 15 April, 1961, The New Act 
was to remain in force with retrospective ef- 
i 24 April, 1954 up to 31 March, 


3. On 28 July, 1961 the New Act 
was challenged by about 485 assessees in the 
Assam High Court. The High Court passed 
an order syne al proceedings. The order 
sfaying proceedings continued till the New 
Act was held ultra vires the Constitution by 
the High Court. On 1 August,-1963, the 
High Court held the New Act to be ultra 
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vires. On 1 August, 1963 the High Court 
granted certificate of fitness to appeal to this 
Court. 


4. On 13 December, 1963 on a writ 
application filed by M/s Khyerbari Tea Co. 
T. this Court held the New Act to be valid. 
The decision of this Court is reported in 
(1964) 5 SCR 975 = Ce 1964 SC 92 
Khyerbari Tea Co, Ltd. v. The State o: 
Assam, 


5. On 4 March, 1964 the State of 
Assam on the strength of the certificate 
granted by the High Court filed an appeal 
in this Court against the judgment of the 
High Court dated 1 August, 1968. On 28 
October, 1964 this Court granted interim 
stay of the operation of the judgment of the 
High Court dated 1 August, 1963. On 29 
January, 1965 the interim stay granted by 
this Court was made absolute subject to the 
condition that the assessment proceedings in 
respect of 485 mpspondents would continue 
but no levy would be made, and the res- 
pondents could initiate assessment proceed- 
ings in respect of those assessees. On 1 
April, 1968 this Court accepted the appeals 
filed by the State Government. 


6. Tt is only after the State obtained 
interim order from this Court on 29 January, 
1965 that notices under Section 7 (2) of the 
New Act were issued. These appeals chal- 
lenged the validity of those notices. In Civil 
Appeals No, 140-148 of 1978 notice under 
Section 7 (2) of the New Act was issued on 
4 March, 1965 for the return of the quarter 


1 January to 31 March, 1962. In Civil Ap-' 


eal No. 687 of 1978 notice under Section 7 
to) of the New Act was issued on 4 March, 
1965 for the return of the quarter 1 January 
to 81 March, 1962. In Civil Appeals No. 
969-275 of 1978 notice under Section 7 (2) 
of the New Act was issued on 2 August, 1965 
for the return of the quarter 1 October 1961 
to 31 December, 1961. In Civi] Appeals Nos. 
1781-1762 of 1973 notice under Section 7 (2) 
of the New Act was issued on 30 February, 
1965 for the return of the quarter 1 October, 
1961 to 31 December, 1961. The respondent- 
assessees challenged these demand notices in 
the High Court on the Lge that the notices 
were illegal and beyond the jurisdiction of the 
State. The broad contention of the assessees 
wes that the State could issue notices within 
two years from the expiry of the return 
period and none of the notices was within the 
time mentioned in the New Act, and there- 
fore, the State had no jurisdiction to issue 
the notices. The State, on the other hand, 
contended that from 10 August, 1961 to 1 
August, 1968 there was an order of the High 
Court staving all proceedings, and, therefore, 
it was not possible to issue any notice until 
the State was permitted by orders of this 
Court to commence proceedings. 

7. The High Court accepted the con- 
tention of the assessees. The High Court 
held that the notices were barred by limita- 
tion in terms of the provisions contained in 
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Section 7 (2) of the New Act, Each of the 
challenged notices was much beyond the date 
of expiry of two years from the date when 
return should have been filed. The High 
Court held that the provisions contained in 
the Limitation Act do not apply to legisla- 
tion of the type of the New Act. 


8. Section 8 of the New Act is the 
charging section. Under that section tax is 
levied on (a) manufactured tea and (b) jute 
in bales carried by means mentioned therein, 
The period and the rate for taxes are speci- 
fied in the Schedule. The tax levied on 
manufactured tea shall be realised from the 
producer. The tax levied on jute shall be 
realised from the dealer. 


9. Section 7 of the New Act speaks 
of return. There are four sub-sections of 
Section 7. The first sub-section requires 
every producer and dealer to furnish returns 
of manufactured tea carried in tea containers 
and jute carried in bales in such form and 
to such authority as may be prescribed. The 
second sub-section states that in case of any 
producer or dealer who, in the opinion of the 
Commissioner, is liable to pay tax for any 
return period or a part thereof, the Commis- 
sioner may serve within two years of the 
expiry of the aforesaid period, a notice in the 
prescribed form requiring him to furnish a re- 
turn of goods carried and such producer or 
dealer shall thereupon furnish the return with- 
in the date and to the authority mentioned in 
the notice. The notices in the present appeals 
are issued under this sub-section (2) of Sec- 
tion 7 of the New Act. The third sub- 
section states that the returns, during the 
irst year of operation of the New Act, 
shall be furnished for such period and within 
such time as may be notified by the Com- 
missioner and thereafter quarterly and with- 
in thirty days of completion of the quarter 
in respect of which the returns are to be filed. 
The fourth sub-section states that if any 
producer or dealer discovers any omission or 
other error in any return furnished by 
him he may furnish a revised return at any 
time before ‘assessment is made on the origi- 
nal return. 


10. Section 9 of the New Act speaks 
of assessment. There are four sub-sections 
of Section 9. Sub-section (1) states 
that if the Commissioner is satisfied 
that a return furnished by a dealer or a pro- 
ducer under Section 7 in respect of any period 
is correct and complete, he shall, by an order 
in writing, assess the producer or dealer and 
determine the tax payable by him on the 
basis of such return. Sub-section (2) states 
that if the Commissioner is not satisfied that 
a return furnished under Section 7 is correct 
and complete, he shall serve on the pro- 
ducer or dealer a notice requiring him, on 
the date and hour and place mentioned 
therein, either to attend in person or to pro- 
duce or cause to be produced any evidence 
on which he may rely in support of his return. 
Sub-section (8) states that on the day men- 
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tioned in the notice under sub-section (2) or 
as soon afterwards as may be, the Commis- 
sioner, after hearing such evidence as the pro- 
ducer or dealer may produce and such other 
evidence as the Commissioner may require, 
shall, by an order in writing, assess the pro- 
ducer or dealer and determine the tax pay- 
able by him on the basis of such assessment. 
Sub-section (4) states that if a producer or 
dealer fails to make a return as required by 
Section 7 or having made the return, fails to 
comply with the terms of the notice issued 
under sub-section (2) of Section 9, the Com- 
missioner shall, by an order in writing, as- 
sess to the best of his judgment the prcducer 
or dealer and determine the tax payatle by 
him on the basis of such assessment. It is 
provided that before making assessment the 
Commissioner may allow the producer or 
dealer such further time as he thinks fit to 
make the return or to comply with the terms 
of the notice issued under sub-section ‘2) of 
Section 9. 


11. The Rules under the New Act 
are framed under Section 32 of the New Act. 
Rule No, 6 states that every dealer or pro- 
ducer shal] furnish returns of-the total gross 
weight of jute or tea carried to the Superin- 
tendent in Form I. Rule No. 8 states that 
the notice referred to in sub-section (2) of 
Section 7 may be issued to dealer or producer 
who have failed to submit returns within 
the period mentioned in sub-section (3) of 
Section 7. The notices shall be in Form II. 
Rule No. 9 states that every dealer or pro- 
ducer shall submit to the superintendent every 
quarter a return so as to reach that officer on 
or before the dates mentioned therein, 80 
April, 30 July, 30 October and 30 January 
are the dates on or before which the producer 
or dealer shall submit return for the quarters 
preceding these dates, viz., quarters ending 
81 March, 30 June, 80 September and 31 
December respectively. 


12. Form No. I under - Rule No, 6 
mentions the name of the dealer, the return 
period and the details of net weight carried 
and amount of tax. Form No. II under Sec- 
tion 7 (2) and Rule No. 8 state that whereas 
the person notified carried manufactured tea 
or jute as the case may be, during the period 
endins on the date mentioned therein ant 
whereas the carrier is liable to pay tax he is 
required to furnish a return. 


13. The New Act received the assent 
of the President on 6 April, 1961. It was 
notified in the Gazette on 12 April, 1961, 
The New Act was deemed to have had effect 
as from 24 April, 1954 and remained in force 
till 31 March, 1962. Section 3 of the New 
Act refers to the Schedule which specifies the 
period and rate of tax. The rates vary from 
year to year. In view of the fact that _the 
New Act became retrospective with effect 
from 1954. Section 7 (8) of the New Act pro- 
vided that returns during the first year of 
operation of the New Act “shall be furnished 
for such period and within such time as may 
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be notified by the Commissioner and there- 
after quarterly and within thirty days of com- 
pletion of the quarter in respect ot which the 
returns are to be filed.” It therefore follows 
that the return for the years during which 
the New Act became retrospective in opera- 
tion was to furnish in accordance with the 
notification to be issued by the Commissioner 
under Section 7 (8) of the New Act. The 
present appeals do. not concern that aspect of 
the New Act. After the New Act came into 
existence returns were to be furnished by the 
producers and dealers on 30 April, 30 July, 
80 October and 80 January for the preceding 
quarters. The provisions contained in Sec- 
tion 7 (1) of the New Act enjoined dealers 
and producers to furnish returns on the dates 
mentioned in the Rules for the appropriate 

uarters. The provisions of Section 7 (2) of 
the New Act contemplate cases where the 
Commissioner may serve within two years of 


_ the expiry of the return period a notice upon 


producer or dealer who, in the opinion of the 
Commissioner, is liable to tax for any retum 
period or a part thereof. 


14, On behalf of the State the Solici- 
tor General raised three contentions. First, 
that for the pas 1 October, 1961 to 31 
December, 1961 or for the period 1 January 
1962 to 31 March, 1962 the State could not 
issue any notice by reason of stay of pro- 
ceedings granted by the High Court on 10 
August, 1961. It was said that when this 
Court on 28 October, 1964 granted interim 
stay of operation of the High Court judgment 
dated 1 August, 1963 it was possible for the 
State to issue notice, The State issued notice 
within two years from 28 October, 1964. It 
was also said that if the period of two years 
be counted from 18 December, 1963 when 
this Court pronounced the New Act to be 
valid in the case of Khyerbari Tea Co, Ltd. 
(supra) the notices would be within the period 
of two years from 18 December, 1963. It was 
emphasised by the Solicitor General that an 
act of Court granting stay of the proceedings 
should not be permitted to act adversely to 
the interest of the State against whom the in- 
junction was granted, 


15. The second contention of the 
Solicitor General was that Section 9 (4) of the 
New Act confers power on the Commissioner 
to assess to the best of his judgment if a pro- 
ducer or dealer fails to furnish a return as 
required by Section 7 or having made the re- 
turn fails to comply with the terms of the 
notice issued under Section 9 (2) of the New 
Act. The notice under Section 9 (2) of the 
New Act refers to cases where if the Com- 
missioner is not satisfied with the return fur- 
nished under Section 7 he serves a notice on 
the assessee to produce evidence in support 
of the return. The Solicitor General leaned 
heavily on the words “if a producer or dealer 
fails to make a return as required by Sec- 
tion 7” and contended that Section 7 (1) of 
the New Act required the producer or dealer 
to make a return and that Section 7 (2) of the 
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New Act did not itself require the producer 
or dealer to make a return but only clothed 
the Commissioner in certain circumstances to 
call for a return. ‘Therefore, the Solicitor 
General submitted that the condition prece- 
dent to the exercise of power under Sec. 9 
(4) of the New Act is a default with refe- 
rence to Section 7 (1) of the New Act and 
not the issue of a notice under Section 7 
(2) of the New Act. The Solicitor General 
submitted that at best Section 7 (1) ef the 
New Act regulates the exercise of the power 
created by Section 9 (4) of the New Act but 
is not the source and condition of the power. 


16. The third contention of the Soli- 
citor General was that by obtaining and en- 
joying the benefit of an injunction for the 
relevant period expiring within the period of 
twa years prescribed by Section 7 (2) of the 
New Act the respondent must be deemed to 
have waived the benefit of Section 7 (2) of 
the New Act, This was amplified to mean 
that the interim injunctions in the present 
cases were founded on the postulate that the 
action restrained during the pendency of the 
proceedings would be and could be_ taken 
if the ground of attack ultimately failed on 
the conclusion of the proceedings. The 
Solicitor General further submitted that 2 
party who obtained such an injunction could 
not set up a plea arising solely from the 
injunction issued and ultimately dissolved. It 
was said that by reason of such injunction if 
a preliminary step like a notice within a par- 
ticular period became impossible, it must be 
deemed to have been waived just as any 
prevision intended for the protection of the 
prcperty owner may be waived by him by a 
course of conduct where it would be unjust 
to permit it to be set up. 


17. The first contention on behalf of 
the State that it became impossible for the 
State to issue notice under Section 7 (2) of 
‘he New Act within two years of the expiry 
of the period of return is unsound on princi- 
ple and facts. The maxim lex non cogit ad 
impossibilia means that the law does not com- 
pel a man to do that which he cannot pos- 
sibly perform. 
applications were moved in the High Court 
for stay of proceedings. The respondents 
challenged the validity of the Act, and, there- 
fore, asked for an injunction restraining the 
State from taking proceedings under the Act. 
At no stage, did the State ask for variation 
or modification of the order of injunction, Tt 
is well known that if it is brought to the 
notice of a Court that proceedings aie likely 
to be barred by time by reason of any order 
of injunction or stay the court passes such 
suitable or appropriate orders as will protect 
the interest of the parties and will not pre- 
judice either party. Even when certificate 
to appeal to this Court was granted on 1 
August, 1968, the State did not ask for any 
order for stay of operation of the judgment. 
That is quite often done. For the first time, 
on 10 August, 1964 the State filed an applica- 
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tion for stay of operation of the judgment of 
the High Court. The State did not take 
steps at the appropriate time. This Court on 
28 October, 1964 granted an interim order 
staying the operation of the High Court judg- 
ment. The interim order was made absolute 
on 28 January, 1965 with certain conditions. 
The State cannot take advantage of its own 
wrong and lack of diligence. The State can- 
not contend that it was impossible to issue, 


-any notice within the period mentioned in 


Section 7 (2) of the New Act, The State did 
not endeavour to obtain appropriate orders 
to surmount the difficulties by reason of the 
injunction against taking steps within the 
time contemplated in Section 7 (2) of the 
New Act. The State is guilty of default. The 
State had remedies open to take steps by 
asking for modification of the order. The 
State had to assert the right that the State 
was entitled to demand taxes and the res- 
pondent was liable to pay the same, The 
State followed the policy of inactivity. Inacti- 
vity is not impossibility. The order of in- 
function is not to be equated with an act of 
God or an action of the enemy of the State 
or a general strike. 


18, The second contention of the| 
State that the State has power under Section; 
9 @ of the New Act to pass an order of best 
judgment assessment is unmeritorious. The 
provisions contained in S. 7 of the New Act in- 

icate these steps. A producer or dealer is to 
furnish -a return for the preceding quarter on 
80 April, 30 July, 30 October and 30 January. 
Where a producer or dealer is liable to pay 
tax for any return period and he does not 
furnish a return, the Commissioner may, with- 
in two years of the expiry of the period, serve 
a notice requiring him to furnish a return. 
The provisions contained in Section 9 (4) of 
the New Act with regard to best judgment 
assessment apply where a producer or dealer 
fails to make a return or having made the 
return fails to comply with the terms of the 
notice under Section 9 (2) of the New Act, 
A notice under Section 9 (2) of the New Act 
is served where the Commissioner is not 
satisfied with the return furnished under Sec- 
tion 7 of the New Act. The words “if a pro- 
ducer or dealer fails to make a return as re- 
quired by Section 7” occurring in Section 9 
of the New Act apply to failure to make a re- 
turn as contemplated by both sub-sections (1) 
and (2) of Section 7 of the New Act. To 
accede to the contention of the Solicitor 
General that the words “if a producer or ` 
dealer fails to makea return as required by 
Section 7” occurring in Section 9 of.the New 
Act apply only to a return under sub-section 
(1) of Section 7 of the New Act is to read 
new words into the legislation. In order to 
have the best judgment assessment under Sec- 
tion 9 a of the New Act, there must be 
first a failure to furnish a return under Sec- 
tion 7 (1) of the New Act or a failure to fur- 
nish a return after notice under Section 7 (2) 
of the New Act. Further, the contention of the 
Solicitor General means that there wil] never 


2070 S.C,  [Prs. 18-23] Supdt, of Taxes 


be any question of limitation of time with 
regard to service of notice by the Commis- 
sioner to file a return, Section 7 (2) of the 
New Act is a Section conferring power and 
jurisdiction on the authorities to tax by call- 
ing upon the producer or dealer to file a re- 
turn within the time mentioned thereia. If 
a return under Section 7 (1) is not made, the 
service ‘of a notice under Section 7 (2) of 
the Act is the only method for initiation of 
valid assessment proceedings under the Act. 
The period of two years under Section 7 (2) 
of the New Act is a fletter on the power of 
the authority and is not just a bar of time. No 
assessment can be legally made under Sec- 
tion 9.(4) of the New Act without service of 
a notice tinder Section 7 (2) of the New Act 
within two years in case where the assessee 
has not submitted any return under Section 
7 (1) of the New Act. 


19. The words “if a producer or 
Idealer fails to make a return as required, by 
Section 7”occurring in Section 9 of the New 
Act make it clear that Section 9 can come 
- into operation only when there is a failure to 
comply with the requirements of Section 7 
and not the requirements only under sub-sec- 
tion (1). Reference may be made to Section 
Il of the New Act. Section 11 deals with 
escaped assessment. There is a time limit 
for initiating an escaped assessment under 
Section 11 of the New Act, The time limit 
is two years from the end of the return 
period. It is the scheme of the Act that the 
service of notice within two years of the re- 
turn period is an imperative requirement for 
initiation of assessment proceeding as also re- 
assessment proceeding under the Act. 


29. This Court in State of Assam v. 

D. C. Choudhuri (1970) 1 SCR 780 = (AIR 
1970 SC 2057) considered the provisions of 
Assam Act IX of 1989. Sections 19 and 20 
of the Assam Act of 1939 are pari materia 
with Sections 7 and 9 of the New Act. Sec- 
tion 19 (1) of the Assam Act of 1939 required 
“persons whose agricultural income exceeded 
the limit of taxable income prescribed ta fur- 
nish within thirty days as specified in the 
notice a return, Section 19 (2) of the Assam 
Act of 1989 stated that in the case of any 
person whose total agricultural income is, in 
the opinion of the Agricultural Income Tax 
Officer, of such amount as to render such 
person liable to payment of agricul- 
tural income-tax for any financial 
“year, the Agricultural Income Tax 
Officer may serve in that financial year a 
notice requiring him to furnish a return. Sec- 
tion 20 (4) of the Assam Act of 1939 provid- 
that if persons failed to make a return 
under sub-section (1) or sub-section (2) of 
Section 19 or failed to comply with terms of 
a notice under sub-section toy of Section 20 
or to produce any evidence required under 
sub-section (8) of Section 20, the Agricultural 
Income Tax Officer shall make the assessment 
in the best of his judgment. Section 80 of 
the Assam Act of 1939 provided that if for 
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any reason the Agricultural income has es- 
caped assessment for any financial year the 
Agricultural Income Tax OHicer may at any 
time within three years of the end of that 
financial year serve on the person liable to 
pay tax a notice as fully mentioned therein 
and may proceed to assess or re-assess as stat- 
ed in the Section, 


2i. In the Assam case (AIR 1970 SC 
2057) (supra) the assessees received a notice 
in 1961 to furnish returns for the years 1949- 
50 to 1953-54. The assessees did not sub- 
mit any return. Thereafter they received a 
notice of demand for payment ot tax on the 
basis of best judgment assessment under Sec- 
tion 20 (4) of the Assam Act. The assessees 
were not served with any notice under Sec- 
tion 19 (2) of the Assam Act which provided 
for a notice to be served on the assessee dur- 
ing the respective financial year, nor under 
Section 30 of the Assam Act which dealt with 
escaped assessment. The purchasers of the 
tea estate were similarly served with assess- 
ment orders under Section 20 (4) of the 
Assam Act. The purchasers were also not 
served with any notice under Section 19 (2) 
or Section 80 of the Act. This Court held 
that if no return was made pursuant to the 
general notice under Section 19 (1) of the 
Act, assessment could be made against an 
assessee under Section 19 (2) of the Act serv- 


ing an individual notice during that 
financial year. Once that financial ves- 
was over and no return was made 


in response to general notice under Section 19 
(1) of the Act and no individual notice was 
served under Section 19 (2) of the Act there 
could arise a case of escaped assessment. The 
only way to bring escaped assessment income 
to tax was to initiate proceedings where notice 
in accordance with Section 30 was served 
within three years of the end of that financial 
year. No such proceedings were initiated in 
that Assam case (supra), and, therefore, the 
assessment orders were quashed. The Assam 
case is an authority for the proposition that 
if no notice is served in accordance with the 
provisions of the Act there cannot be any 
initiation of assessment proceedings and there 
would be no jurisdiction to assess. 


23. In the present case the notices 
of demand were illegal. The best judgment 
assessment which was made under Section 9 
(4) of the New Act would be attracted only 
if there was a failure to furnish a return as 
contemplated in sub-sections (1) and (2) of 
Section 7 or failure to comply with the terms 
of the notice under Section 9 (2) of the New 
Act: 


23. The third contention of the Soli- 
citor General is that the respondents waived 
service of a notice within two years of the 

iry of the return period by reason ot the 
ader of injunction obtained by them. Waiver 
is either-a form of estoppel or an election. The 
doctrine of estoppel by conduct means that 
where one by words or conduct wilfully 
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causes another to bélieve in the existence of 
certain state of things and induces him to act 
on that belief, or to alter his own previous 
position, the former is concluded from averr- 
ing against ‘the latter a different state of 
things as existing at that time. ‘he tunda- 
mental requirement as to estoppel by conduct 
is that the estoppel must concern an exisung 
state off facts. There is no common law es- 
toppel founded:on a statement of tuture in- 
tention. The doctrine of promissory estoppel 
is applied to cases where a promiser has been 
estopped from acting inconsistently with a 
promise not to enforce an existing legal ob- 
ligation. This doctrine differs trom estoppel 
properly so called in that the presentation re- 
ied upon need not be one of present fact. 
The second requirement of an estoppel by 
conduct is that it should be unambiguous. 
Finally, an estoppel cannot be relied on if 
the result of giving effect to it would be 
something that is prohibited by law. Estop- 
pel is only a rule of evidence. One cannot 
found an action upon estoppel. Estoppel is 
important as a step towards relief on the hy- 
othesis that the defendant is estopped trom 
enying the truth of something which he has 
said. 


24. In Dawsons Bank Limited v. 
Nippon Menkwa Kabushika Kaisha, 62 Ind 
App 100 = (AIR 1985 PC 79) the distinction 
between estoppel and waiver was explamed 
by stating that estoppel is not a cause ot ac- 
tion, but waiver is contractual and may con- 
stitute a cause of action. The reason stated 
there is that waiver is an agreement to release 
or not to assert a right. There is no such 
thing “as estoppel by waiver”. 


25. The two decisions on which the 
Solicitor General relied in support ot the ap- 
plication of the principle of waiver in these 
appeals are Vellayan Chettiar v. Province of 
Madras, 74 Ind App 228 = (AIR 1947 PC 
187) and Kammins Ballrooms Co. Ltd. v. 
Zenith Investments (Torquary) Ltd., 1971 AC 
850. In Vellayan Chettiar’s case (supra) it 
was held where the Secretary ot State took 
objection to the sufficiency of Notice under 
Section 80 of the Code of Civil Procedure in 
his written statement, but raised no issue on 
the point when issues were settled, and took 
no objection during the trial. the Count held 
that another defendant was not competent to 
raise this issue at a later stage as the Secre- 
tary of State had waived notice. A notice 
under Section 80 of the Code of Civil Pro- 
cedure is -procedural with regard to institu- 
tion of a suit, A notice under Section 80 of 
the Code of Civil Procedure is not a part of 
the cause of action. In the notice under 
Section 80 of the Code of Civil “Procedure 
the cause of action has to be stated. 


26. In tha case of Kammins Ball- 
rcoms Co. 1971 AC 850 (supra) the tenants 
made a request for a new tenancy. ‘Ihe land- 
lords stated that they would oppose an ap- 
plication to the court for such new tenancy. 
When the tenants filed an application for 
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grant of a new tenancy, the landlords filed 
an answer but took no objection to the ap- 
lication being premature. Thereatter the 
andlords wrote to the tenants that they 
would make a preliminary objection that the 
application was premature. The County 
Court Judge held that S. 29 (8) of the rele- 
vant Act which provided time tor making 
the applications went to the jurisdiction of 
the court and would not be the subject of 
estoppel or waiver. The Court ot Appeal 
affirmed that decision. The House ot Lords 
affirmed the decision on a diftrent ground. 
The majority view of the House ot Lords 
was that the requirements of Section 29 (3) 
of the Act were only procedural and the 
Jandlords had a right to ignore or object to 
the tenant’s premature application but could 
not waive that ight. The majo- 
rity view further held that the landlords had 
not waived their right to object that the ap- 
lication was bad. In a statute dealing with 
andlords and tenants, rights and obligations 
are created for landlords and tenants. A pro- 
cedural requirement imposed for the benefit 
or protection of one party alone has some- 
times been construed as subject to implied 
exception that it can be waived by the party 
for whose benefit it is imposed. In that con- 
text, ‘waive’ means that the party has chosen 
not to rely upon the non-compliance ot the 
other pigs with the requirement, or has dis- 
entitled himself from relying upon ıt either 
by agreeing with the other party not ‘to do 
so or because he has so conducted himself 
that it would not bè fair to allow him to 
rely upon the non-compliance. 


27. A distinction arises between the 
provisions which confer jurisdiction and provi- 
sions which regulate procedure. Jurisdiction 
can neither be waived nor created by consent. 
A procedural provision may be waived by con- 
duct or agreement. In the case ot Kammins 
Ballrooms Co. 1971 AC 850 (supra) it was 
said that waiver arises in a situation where 
a person is entitled to alternative rights incon. 
sistent with one another. If he has know- 
ledge of the facts which give rise in law to 
these alternative rights and acts in a manner 
which is inconsistent only with his having 
chosen to rely on one of them, the law holds 
him to his choice even though he was un- 
aware that this would be legal consequence 
of what he did. He is sometimes said to have 
“waived” the alternative right as tor instance 
a right to forfeit a lease or to rescind a con- 
tract of sale for wrongful repudiation or breach 
of condition. This is also sometimes describ- 
ed as “election” rather than “waiver”. Another 
type of waiver debars a person trom raising a 
particular defence to a claim against him. 
It arises when he either agrees with the 
claimant not to raise that particular detence 
or so conducts himself as to be estopped 
from raising it. l 


28. In the present case, the respon- 
dent cannot be said to have waived the 
provisions of the statute. There cannot be 
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any waiver of a statutory requirement or pro- 
vision which goes to the jurisdiction ot as- 
sessment. The origin of the assessment is 
either an assessee Bling a return as contem- 
plated in the Act or an assessee being called 
upon to file a return as contemplated in the 
Act, The respondents challenged the Act. 
The order of injunction does not amount to 
a waiver of the statutory provisions. The 
issue of a notice under the provisions ot the 
Act relates to the exercise of jurisdiction 
under the Act in all cases. Revenue statutes 
are based on public policy. Revenue statutes 
preter: the public on the one hand and con- 
‘er power on the State on the other. 


29. The decision in William Shepard 
v. O. E. D. Barron (1903) 194 U. S. 553 = 48 
L Ed, 1115 on which the Solicitor General re- 
lied for the proposition that the constitutiona- 
lity of a rule of assessment can be waived does 
not have any application in the present case. 
In the American decision (supra) an objection 
against the frontage rule of assessment tor a 
ublic iinprovmnenl, prescribed by the State 
oe was not allowed to be urged to defeat 
the collection of the assessments, ‘he reason 
was that the abutting owners who petitioned 
for the improvement under the Act, actively 
participated in carrying out the work, re- 
cognized the justice of the assessments trom 
time to time during its progress, and signed 
a statement for the purpose of inducing the 
issuance and purchase of country improve- 
ment bonds to the effect that the work had 
been properly done. In the American deci- 
sion (supra) the work was done at the instance 
and sor eens of the owners. The Court found 
an implied contract arising from tacts that the 
party at whose request and for whose benefit 
the work had been done would pay for it in 
the manner provided for by the Act under 
which the work was done. 


30. It is against principle to suggest 
that the appellants did anything wrong or 
they are taking advantage of anything wrong. 
Era M. R. in Re. Hallett’s Estate Knatch- 

ull v. Hallett (1880) 18 Ch. D, 696 at p. 727 
said “Now, first upon. principle, nothing can 
be better settled, either in our own law, or, 
I suppose, the law of all civilised countries, 
than this, that where a man does an act which 
may be rightfully performed, he- cannot say 
that that act was intentionally and in fact 
done wrongly”. The respondents were entitl- 
ed to impeach the statute under which they 
were made liable. The respondents have 
done no wrong. The respondents are not 
taking any advantage of any act of theirs, The 
State was entitled to resist the respondents. 
The State did so by contending that the Act 
was valid, but the State took no steps during 
the pendency of the litigation to take direc- 
tions from the Court to serve notices of de- 
mand upon the appellants to keep alive the 
right of the respondents. 


31. For these reasons, the contentions 
of the Solicitor General fail, The appeals 
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are dismissed. Parties will pay and bear their 


own costs, 

K. K. MATHEW J. (for himself and 
on behalf of H. R. Khanna J.):— In these 
appeals, by special leave, the question for 
consideration is whether the High Court of 
Assam was right in quashing the notices issued 
to the respondents’on the dates specified 
in each of the writ petitions tiled by the’ 
respondents, eS 


32-33. The notices were issued under 
the Assam Taxation (on Goods Carried by 
Road or on Inland Waterways) Act, 1961 
per inatter called ‘the Act’) passed by the 
egislature of Assam on 6-4-1961 with re- 
trospective effect from 24-4-1954 and publish- 
ed in the gazette on 15-4-1961. The Act 
was to be operative upto 31-3-1962, It was 
passed consequent upon the declaration of 
the invalidity of the Assam Taxation (on 
Goods Carried by Road or on Inland Water- 
ways) Act, 1954, by this Court in Atiabari Tea 
Co. Lid, v. The State of Assam (1961) 1 SCR 
809 = (AIR 1961 SC 232). The respondents 
challenged the validity of the Act before the 
High Court of Assam in writ petitions and 
they applied for injunction restraining the ap- 
pellants from taking any proceedings under 
the Act. Interim orders of injunction were 
passed on various dates. The appellants op- 
posed the aa orders Ae injunction. A 
common order was passed by the Court on 
18-9-1961 making the orders absolute and 
restraining’ the appellants from taking any 
proceedings under the Act. Thereatter, in 
some of the cases the appellants did not op- 
pose the orders of interim injunction as it 
would have been a futile exercise and the 
interim orders in these cases were also made 
absolute, 


_ 34. The High Court allowed the 
writ petitions on 1-8-1968 and declared the 
Act ultra vires the powers of the legislature 
and granted certificates of fitness to appeal 
to this Court, 

85. M/s. Khyerbari Tea Co. Ltd. and 
another approached this Court under Arti- 
cle 32 of the Constitution praying tor a de- 
claration that the Act was ultra vires the 

owers of Assam Legislature and this Court 
its judgment dated 18-12-1968 held that 
the Act was valid—see Khyebari Tea Co. Ltd. 
v. The State of Assam (1964) 5 SCR 975 = 
(AIR 1964 SC 925). 

36. Against the decision ot the High 
Court declaring the Act ultra vires, the State 
of Assam filed appeals before this Court on 
4-3-1964 and applied for stay on 10-8-1964 
and interim stay of the order of the High 
Court declaring the Act ultra vires was grant- 
ed on 28-10-1964 and the orders of stay were . 
made absolute on 29-1-1965, This Court al- 
lowed the appeals filed by the appellants on 
1-4-1968 declaring the Act to be valid. 

37. Notices were issued by the Super- 
intendent of Taxes to the respondents on 
various dates specified in the respective writ 
petitions after this Court passed orders stay- 
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ing the operation of the order ot the High 
Court for filing the returns for the quarters 
mentioned in the writ petitions. These were 
the notices that the respondents. successtully 
chalienged before the High Court. 

38. The question which arose for 
consideration before the High Court of 
Assam was, whether, since no notices were 
issued within the time specitied in Section 7 
(2) of the Act, the respondents could be 
called upon to file returns, 


39. Before we proceed to consider 
the question, it is necessary to set out the 
relevant provisions of the Act. 


- 40. The Act is an Act to levy a tax 
on goods carried by vehicles. Section 3 (1) 
is the charging section and it says that sub- 
ject to the provisions of the Act, there shi 
e levied a tax on (a) manufactured tea and 
(b) jute in bales carried by motor vehicle, 
cart, trolley, boat, animal and human agency 
or any other means except railways and air- 
ways in such manner and in respect of 
such period and at such rate as specitied in 
the schedule. Sub-sections (1) and (2) of Sec- 
tion 7 read: 

“(1) Every producer and dealer shall 
furnish returns of manufactured tea carried 
in tea containers and of jute carried in bales 
in such form and to such authority as may be 
prescribed. 

(2) In the case of any producer or dealer 
whe, in the opinion of the Commissioner, is 
liable to pay tax for any return period or a 
part thereof, the Commissioner may serve 
within, two years of the expiry of the afore- 
said period, a notice in the prescribed form 
upon him requiring him to furnish a return 
of goods carried and such producer or dealer 
shall thereupon furnish the return within the 
date and to the authority mentioned in the 
notice.” 

Section 9 (4) provides: 


“If a producer or dealer fails to make a 
return as required by Section 7 or having 
made the return, fails to comply with the 
terms of the notice issued under sub-section 
(2) of this Section, the Commissioner shall, 
by an order in writing, assess to the best of 
his judgment the producer or dealer and de- 
termine the tax payable by him on the basis 
of such assessment; 

Provided that before making assessment 
the Commissioner may allow the producer or 
dealer such further time as he thinks fit to 
make the return or to comply with the terms 
of the notice issued under sub-section (2) of 
this section.” 

4i. There is no dispute between the 
parties that the two-year period specified in 
Section 7 (2) expired on 31-12-1963 and that 
all the impugned notices were issued after 
the expiry of that period. 

42. The High Court was ot the view 
that since no notices were issued to the res- 
pondents by the Commissioner within the 
period specified in Section 7 (2), the respon- 
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dents were not liable to furnish returns. The 
High Court held that the issue ot notices 
within the period specified in the sub-section 
was a condition for the exercise of the power 
to call for returns. 


43. The learned Solicitor General 
appearing for the appellants submit- 
te that it was on account of orders 


of injunctions pare by the High Court 
that notices could not be issued to the respon- 
dents by the Commissioner and that before 
the period for the issue of notice under Sec- 
tion 7 (2) expired, namely, 81-12-1968, the 
High Court had declared the Act to be ultra 
vires the powers of the legislature which com- 
pletely disabled the Commissioner trom issu- 
ing the notices within the period specified in 
the sub-section. 


44, According to the Soiicitor Gene- 
ral, Section 7 (2) postulates ability on the 
part of the Commissioner to issue notices dur- 
ing the two-year period as required by the 
sub-section and therefore it cannot apply to 
a case where it was: rendered impossible for 
the Commissioner to issue the notices within 
that period by an act of the Court. He sub- 
mitted that the liability to submit the return 
was created by Section 7 (1) and that issue 
of notice under Section 7 (2) was only a step 
in the procedure for making the assessment 
and therefore if a dealer failed to make the 
return in .accordance with Section 7 which, 
of course, would include the liability created 
by Section 7 (1) to file the return, it would 
be open to the appropriate officer to assess 
the dealer to the best of his judgment under 
Section 9 (4) and therefore, even it no notice 
under Section 7 (2) was issued within the 
two-year period, that would not in any way 
disable the officer concerned to make .a best- 
judgment-assessment under Section 9 (4). He 
further submitted that by obtaining and en- 
joying the benefit of the orders of injunction, 
the respondents must be deemed to have 
waived their right to insist upon the notices 
within the poon specified in Section 7 (2). 
He contended that after having successtully 
prevented the Commissioner from issuing the 
notices within the period by obtaining the 
orders of injunction, the respondents. should 
not be heard to say that they were entitled 
to notices within period specified in See. 7 
(2) of the Act. 


45. On the other hand, it was argued 
on behalf of the respondents that issue of 
notice within the period specified in Sec. 7 
(2) was a condition for the exercise of the 
jurisdiction to make the assessment and as no 
notices were issued within the period speci- 
fied in Sec. 7 (2), the condition precedent for 
the liability to file returns was not fulfilled 
and there was, therefore, no liability for the 
respondents to file returns, or power in the 
authorities to make assessments. ïn other 
words, the argument for the respondents was 
that Section 7 (1) by itself did not create any 
liability to submit the return within any 
period, that the liability to submit the return 
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could arise oply when the Commissioner 
issues the notice within the period specified 
in Section 7 (2) and, since no such notices 
were issued to the respondents before the 
expiry of two years from the date specitied in 
Section 7 (2), the Commissioner became tunc- 
tus officio both for the reason that the period 
of two years specified in Section 7(2) had 
expired and also for the reason that the 
operation of the Act came to an end and that 
they could not, therefore, be assessed to tax. 
They also contended that by approaching the 
High Court and obtaining orders of injunc- 
tions, they never waived their right to insist 
upon the notice within the period, They 
submitted, by approaching the Court and ob- 
taining the orders: of injunction, they were ex- 
ercising their rights as ordinary citizens and 
no inference of waiver of their right to the 
notices within the period specified in Sec- 
tion 7 (2) would be permissible. 


46. The question for consideration is 
whether, the respondents, after having ob- 
tained the orders of injunction from the Court 
restraining the appellants from taking any 
proceedings under the Act and thereby pre- 
vented the Commissioner from issuing the 
notices during the period, could, thereafter, 
insist upon the notices within that period as 
a condition for their liability to file the returns 
or for the authorities for making the assess- 
ments, and whether the Commissioner could 
have issued the notices before the appeals 
were preferred against the order of the High 
Court declaring the Act as invalid and stay of 
that order was obtained from this Court. 


47. The respondents obtained the 
orders of injunction from the Court which, 
the Court would not have issued, had the 
Court known at the time that the Act was 
intra vires the powers of the legislature as 
it ultimately turned out to be by the deci- 
sion of this Court. The Court issued the 
orders of injunction on the basis of its view 
that the respondents had a prima tacie case; 
but when ultimately this Court declared that 
the Act was valid, justice requires that the 
respondents should not be allowed to set up 
the contention that they were entitled to get 
the notices within the period during which 
the injunction omlers operated or within the 
period during which the judgment ot the High 
Court declaring the Act ultra vires remained 
in operation. In other words, the respon- 
dents, after having successfully prevented the 
Commissioner from issuing notices by virtue 
of the orders of injunction obtained by them 
from the High Court, should not be heard 
to say that they were entitled to notices as 
they themselves made it impossible for the 
Commissioner to issue the notices within the 
period by obtaining the orders of injunction. 
When the orders of injunction were passed 
by the Court restraining the appellants from 
taking any proceedings under the Act, could 
the Commissioner have issued the notices? 
Clearly not. If it was impossible for the Com- 
missioner to issue the notices to the respon- 
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dents within the period by virtue of the 
orders of injunction, could the law insist 
upon the issue of the notices within that 
period? Again, the answer must be ‘no’, And, 
the Commissioner could not have issued the 
notices after the High Court, by its order, 
declared the Act to be invalid until the opera- 
tion of that order was stayed by this Court, 


48. The law in its most positive and 
peremptory injunctions, is understood to dis- 
claim, as it does in its general aphorisms, all 
intention of com elling performance of that 
which is impossible. “....where the law 
creates a duty or charge, and the party is. dis- 
abled to perform it, without any detault in 
him, and has not remedy over, there the law 
will in general excuse him: and though im- 
possibility of performance is in general no 
excuse for not performing an obligation which 
a party has expressly undertaken by contract, 
pt when the obligation is one implied by 
aw, impossibility of performance is a good 
excuse.” (see Broom’s: Legal Maxims, 10th ed. 
(1989 pp. 162-163). The same principle has 
ae in Craies on Statute Law (6th ed., 
p. : 


“Under certain circumstances compliance 
with the provisions of statutes which. prescribe 
how something is to be done will be excused. 
Thus, in accordance with the maxim of law, 
Lex non cogit ad impossibilia, if it appears 
that the performance of the formalities pre- 
scribed by a statute hag heen rendered im- 
possible by circumstances over which the 
persons interested had no control, like the act 
of God or the King’s enemies, these circum- 
stances will be taken as a valid excuse”. 


49, We think the circumstance that 
the appellants were prevented by the orders 
of injunction from taking any proceeamgs 
under the Act coupled with the fact that the 
High Court declared the Act to be invalid, 
made it impossible for the Commissioner to 
issue the notices within the period specitied 
in Section 7 (2). There is no reason to dis- 
tinguish between an Act of God or King’s 
enemies prcvent oe an act being. done and. 
the circumstances here which put it beyond 
me control of. the Commissioner to issue the 
notices. 


. 50 It was argued fer the respon- 
dents that issue of notices within the period 
specified in Section 7 (2) was a condition for 
liability to file the return and since no notices: 
were issued within the period, the liability 
to file the return did not arise andi the Court 
cannot extend the time for issuing the notices. 


5i. Let us assume that the provision 
for issue of notice within the period specified 
in Section 7 (2) was mandatory and was a 
condition precedent for the Hability to file 
the returns. Even so, the respondents: could 
have waived the benefit of it and, in fact, 
they did waive it by their conduct. In other 
words, even if the issue of notices within 
the period provided in Section 7 (2) was. man- 
datory and no liability to file the returns: 
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arose until the notices were issued, the res- 
pondents could have waived the benefit of 
the notices as the issue of notices was only 
for the benefit of the respondents and did 
not subserve any principle ot public policy. 


52. In Vellavan Chettiar v. Province 
of Madras, AIR 1947 PC 197 the question 
arose whether notice under the provision of 
Section 80 of the Civil Procedure Code was 
mandatory and could be waived by the party 
entitled to it. ‘The Privy Council said that 
although the provision for issue of notice was 
mandatory, the party which was entitled to 
the benefit of notice could waive it The 
language of Section 7 (2) is, no doubt, man- 
datcry, but the sub-section was not enacted 
on the basis of any public policy. Its pur- 
ose is only to give a dealer notice of his 
uty to submit the return created by sub-sec- 
tion (1) of Section 7. Whenever a statute 
makes the performance of' an act within a spe- 
cified period mandatory and it is seen from 
the provisions of the statute -that the per- 
formance of the act within the period is 
soley for the benefit of a party and 
no question of public policy is involv- 
ed in its performance within period, 
it has been held that the party entitled to 
insist upon its performance within the period 
can waive it. As the issue of notice within 
the period specified in Section 7 (2) is clearly 
for the benefit of the dealer and if he, 
his conduct, evinces an intention that he wi 
not insist upon it, then it will be inconsistent 
with all notions of justice to hold that he 
should be allowed to insist upon it. ‘Ihe res- 
pondents clearly knew when they applied and 
obteined the orders of injunction that the 
Commissioner would be disabled from issu- 
ing the notices under Section 7 (2) during the 
period of the operation of the orders of in- 
junction. And the law made it impossible for 
the Commissioner to issue the notice as long 
as the order of the High Court declaring the 
Act as invalid remained in operation. How 
then could the Commissioner have issued the 
notices to the respondents within the period 
specified in Section 7 (2)? 

53. in Graham v. Ingleby (1848) 
1 Exch 651 at pp. 655-56, the question was 
whether the statute 4 Anne, c. 16, Section 11, 
which enacted that “no dilatory plea shall be 
received in any court of record, unless the 
party offering such plea, do by affidavit, 
prove the truth thereof, or shew some proba- 

le matter to the Court to induce them to 
belisve that the fact of such dilatory plea is 
true” was for the benefit of a party and 
could be waived, The defendant pleaded in 
abatement, and purported to verify the plea 
by an affidavit, but the words “before me” 
wera omitted from the jurat, The plaintiff 
replied by traversing the plea, made up the 
issus and delivered it, with notice of trial for 
the ensuing Liverpool Assizes. Also both 
parties took further steps in the action. 
Pollock C. R, said: 

“The affidavit is bad, by reason of the 
omission of the words ‘before me’ in the jurat. 
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It is the same as if there had been no attida- 
vit. With respect to the other question. ... 
Suppose there had been no attidavit what- 
ever, and the plaintiff had replied, joining 
issue, and a trial had taken place, the event 
of which was a verdict in favour ot the de- 
fendant, upon which judgment was entered 
up, could the whole proceedings have been 
set aside because there was no aitidavit? It 
is clear that they could not. The question 
then is, what is the meaning ot the statute 
of Anne? In my opion, that Act had not 
any public policy for its object, but solely 
the protection of pianie against the de- 
livery and effect of dilatory pleas, lt enacts, 
that no such plea shall be received, unless 
verified by affidavit. If a plaintit! chooses 
to waive that provision, which is introduced 
for his benefit, he cannot atterwards sign 
judgment for want of such affidavit.....” 


Parke B. said: 


“I concur in opinion with the Lord Chief 
Baron. The present affidavit is equivalent 
to no affidavit. The question then is, what 
is the meaning of the statute of Anne, which 
requires an atfidavit of verification as a con- 
dition precedent to a valid plea in abatement? 
If that enactment be intended for the sole 
benefit of plaintiffs; then the maxim applies 
“Quilebet potest renunciare juri pro se intro- 
ducto”. It is evident that the requirements 
of that statute are solely for the benetit of 
plaintiffs, and in order to prevent them trom 
being delayed in their suits; and that they 
have no reference whatever to other suitors 
or to the rest of the Queen’s subjects. 1t fol- 
lows, that although an affidavit is so detec- 
tive as to amount to no affidavit, a plaintiff 
mae if he choose, waive the benetit ot his 
right, and join issue on the plea and go to 
trial; and if he does so, he cannot afterwards 
avail himself of the provisions of the statute. 
So, if he should demur to this plea, he would, 
in like manner, waive the benefit of the 
statute, If it were otherwise, the inconven- 
ience would be great, as already pointed out. 


_ 54. These ‘observations were quoted 
with approval by Lord Pearce and their cor- 
rectness affirmed by Lord Diplock in 
Kammins Co. v. Zenith Investments 1971 AC 
850 (H. L. (E)). Lord Diplock made it clear 
that ‘waiver is a word which is sometimes 
used loosely to describe a number of different 
legal grounds on which a person may be de- 
barred from asserting a substantive right 
which he once possessed or from raising a 
particular defence to a claim against him 
which would otherwise be available to him. 
He observed that there is a type ot waiver 
which arises in a situation where a person 1s 
entitled to alternative rights inconsistent with 
one another as when he has knowledge of the 
facts which give rise in law to these alterna- 
tive rights and acts in a manner which is con- 
sistent only with his having chosen to rely 
on one of them and the law holds him to his 
choice even though he was unaware that this 
would be the legal consequence of what he 
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did. He then said that there is a second 
type of waiver which debars a person trom 
raising a particular defence to a claim against 
him when he either agrees with the claimant 
not to raise that particular defence or so con- 
ducts himself as to be estopped trom raising 
it, 

55. Isaacs J. in delivering the judg- 
ment of the High Court of Australia in 


Craine v. Colonial Mutual Fire Insurance Co.: 


Lid. (1920) 28 CLR 305 at p. 827 said: 

ST ghee “Waiver is a doctrine ot some 
arbitrariness introduced by the law to pre- 
vent a man in certain circumstances trom 
taking up two inconsistent positions (see per 
James Lf in Pilcher v. Rawlins (1872), 7. Ch. 
App. 259, at p. 268 et seq. It is a conclu- 
sion of law when the necessary tacts are es- 
tablished. It looks, however, chietly to the 
conduct and position of the person who is 
said to have waived, in order to see whether 
he has ‘approbated’ so as to prevent him 
from ‘reprobating’ —in English terms, whe- 
ther he has elected to get some advantage to 
which he would not otherwise have been en- 
titled, so as to deny to him a later 
election to the contrary (see per Lord Shaw 
in Pitman v. Crum Ewing, (1911) AC 217, 
at p. 289. His knowledge is necessary, or he 
camiat be said to have approbated or elect- 


56. In Corporation of Toronto v. 
Russell, 1908 AC 498, the Judicial Committee 
held that where a notice in writing ot inten- 
tion to purchase compulsorily was required 
to be given to the owner of lands, the provi- 
sion being entirely for his benetit, he might 
waive it. 


57. The High Court granted the 
orders of injunction on the basis that there 
was a prima facie case for the respondents. 
The High Court held that the Act was invalid 
on the basis of its view that it was ultra vires 
the powers of the State Legislature. But 
when this Court declared that the High Court 
‘was wrong and that the Act was valid, justice 
requires that neither the order ot injunction 
nor the order of the High Court declaring the 
Act invalid should prejudice the rights ot the 
parties as ultimatély declared. No act of a 
court should peude a party. That is the 
first principle of justice, It was the orders 
of injunction and the order declaring the Act 
as dei vires which made it impossible for 
the Commissioner to issue the notices within 
the period specified in Section 7 (2). When 
this Court, by its judgment, upheld the ap- 

ellants’ contention that the Act was valid, 
fow could the appellants be put in the posi- 
tion which they would have occupied had 
the High Court not passed those wrong 
orders, except by dispensing with the necessity 
of issuing notices within the time? The prin- 
ciple of restitution requires that the party pre- 
judiced by a wrong order of the Court should 

e put in the position which he or it would 
have occupied Pad the wrong order not been 


passed. 
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58. It was contended on behalt of the 
respondents that the appellants should have 
specifically told the High Court at the time 

e injunction orders were made absolute that 
if the Commissioner was. not permitted to 
issue the notices within the period specitied 
in Section 7 (2), it would be impossible for 
the appropriate authority to call tor the re- 
turns and make the assessments and that at 
any rate the appellants should have subse- 
gocaty applied to the Court tor moditica- 
tion of the injunction orders to the extent of 
the Commissioner to issue the 
notices within the period and the failure of 
the appellants to do so shows lack ot diligence 
on their part and that the Court shoul not 
help parties who were not diligent in their 
conduct. 

59. We do not think there is any 
substance in the argument. It was atter con- 
sideration of the arguments of both sides that 
the court made the interim orders ot injunc- 
tion absolute on 18-9-1961 stating that the 
appellants were restrained from taking any 
proceedings under the Act. Thereafter in 
some applications for injunctions, the appel- 
lants did not enter appearance and object to 
interim orders of injunction being made ab- 
solute, knowing full well that since the Court 
had passed a considered order on 18-9-1961, 
it would be futile to urge further objections 
to the grant of injunction by the Court. That 
apart, the Commissioner had time to issue the 
notices from 1-8-1968 when the High Court 
declared the Act to be ultra vires till 31-12- 
1963 when the two-year period expired, But 
as the Act was declared bad, it was impossible 
for him to issue the notices within the 
period. Nor is there any substance in the 
argument of the respondents that the appel- 
lants should have approached this Court when 
this Court by its judgment in Khyerbari Tea 
Co, Ltd. case (supra) declared the Act to be 
intra vires and moved the Court tor stay of 
the operation of the judgment ot the High 
Court. We think that the appellants were 
bound to appeal to this Court against the 
order of the High Court declaring the Act 
as invalid in order to get rid of the effect of 
that judgment as that judgment was binding 
between the parties to it notwithstanding the 
decision in Khyerbari Tea Co. Ltd. case 
(supra) that the Act was valid, The appel- 
lants were, therefore, entitled to a reasonable 
period for filing appeals and for applying for 
stay of the judgment of the High Court de- 
claring the Act to be ultra vires. 

60. It may be recalled that the judg- 
ment in Khyerbari Tea Co. Ltd. case (AIR 
1964 SC_925) (supra) was rendered on 18-12- 
1963 and the appellants preferred the appeals 
to this Court on 4-8-1964. How is it possible 
to say that the appellants were guilty of 
laches when it is seen that they filed the 
appeals within the period of limitation pre- 
scribed by law? We have to judge the rights 
of the parties on the basis of the law and 
cannot allow ourselves to be swayed by any 
sentimental considerations. 


Y 


. whatsoever left to assess the respondents 


| 


1978 © 


61. We think the respondents were 
bound to file the returns even though the 
notices were not issued to them within the 

eriod specified in Section 7 (2). The liabi- 
ity to file the return was created by Sec- 
tion 7 (1) and as the requirement of notice 
within the period specified in Sec- 
tion 7 (2) could not have been in- 
sisted upon by the respondents for 
the reasons which we have given, the au- 
thority empowered to make the assessment 
under Section 9 (4) was competent to do so. 
We think the High Court went wrong m al 
lowing the writ petitions. 


62. We would, therefore, set aside 
the orders of the High Court, dismiss the 
writ petitions and allow the appeals without 
any order as to costs, 


M. H. BEG, J.— I have 
advantage of goin 
the learned Chief Justice and my learned 
Brother Mathew, I regret that I.am compell- 
ed to reach a conclusion which amounts to 
holding that the taxing authorities will, in the 
circumstances of these cases, have no right 
Or 
taxes which they were found finally entitl- 
ed to realise when this Court held the Assam 
Taxation (on Goods Carried by Road or on 
Inland Waterways) Act, 1961, (hereinafter 
referred to as ‘the Act’), to’ be valid on 
13-12-1963. Under the provisions oł the Act 
which we have to interpret, this seems to be 
the inevitable result. As my approacn is 


perhaps slightly different from the one adopted 
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by My Lord the Chief Justice, I will state my 
reasons also. 

63-64. If it shocks one’s conscience to 
think that the mere fact that the High Court’s 
orders prohibiting the Commissioner from pro- 
ceeding under the Act should completely frust- 
rate the intentions of a statute which was ul- 
timately found by this Court to be quite valid 
and existing for the relevant period in the 
eye of law, it should disturb one’s equanimity 
no less that those who represented or advised 
the taxing authorities of the State should not 
have brought to the notice of the High Court 
the great loss to the exchequer of the State 
and the possible automatic victory which the 
respondents may secure by mere lapse of 
time. The High Court would, I have no 
doubt, have’ suitably modified its orders to 
meet the requirements of law and justice in 
such cases if the possible consequences of its 
orders had been brought to its notice. 

65. In agreement with My Lord the 
Chief justice, I do not think that taxing cu- 
thorities of the State were faced with a situa- 
tion which could approximate to one where 
an “Act of God” had robbed them ot the 
porer to act or that they could not possibly 

ave done anything at all within the time fix- 
ed by Section 7, sub-section (2) ot the Act, I 
fully share the view that the taxing authori- 
ties were inexcusably non-chalant or uncon- 
cerned about the possible consequences ot 
their neglect or inactivity upon the revenues- 
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of the State. It was at least the duty of the 
party adversely «affected to have brought the 
relevant provisions of the law to the notice of 
the Court before it issued the injunctions, or, 
at any rate, even afterwards but within the 
time prescribed for the notice under Sec. 7 
(2) of the Act. A party affected cannot go 
to sleep over its rights and then attempt to 
shift the blame on to the Court tor the con- 
sequences which flow from the orders passed 
so that it may be able to plead: “Actus Curiae 
Neminem Gravabit” (An act of the Court shall 
prejudice no man”). Such a plea appears to 
me to be disingenuous. It cannot apply to 
a case where the damage done to the powers 
of the taxing authorities was attributable to 
their own remisness or to that ot their legal 
advisers. 


66. The next question is: Did the 
acts or conduct of the petitioners-respondents 
or anything else in the case operate as a 
waiver or an estoppel which prevented them 
from agitating the serious question whether 
the right of the taxing authorities to realise 
any tax from them under the Act had become 
extinguished by lapse of time with the Com- 
missioner’s power to issue notices prescribed 
by Section 7 (2) of the Act? 


67. If a waiver is a matter of agree- 
ment and not of, an inference from any mis- 
leading conduct, the parties concerned must 
apply their minds to the subject matter of 
what is waived by an agreement between 
them before any -alleged waiver can anise. It 
is contended here on behalf of the’ State that 
it must be assumed that the respondents 
waived their right to get a notice under Sec- 
tion 7 (2) of the Act when they obtained the 
injunctions from the High Court. ‘The autho- 
rities cited on behalf of the appellant, which 
have been discussed by my learned Brother 
Mathew, do afford grounds: for contendin 
that a compliance with a provision intended 
for the benefit of a party may be waived b 
the party for whose protection it is designed, 
But, even in such cases, I think it must be 
at least present to the mind of the party waiv- 
ing a tight by adopting a course ot action 
what the underlying: assumption is or what 
the consequence of its conduct is going to 
be. One can only make an assumption on 
which an injunction rests if it flows necessari- 
ly from the language of the Court's order or 
anything else on record. But, there is noth- 
ing here either in the Court’s orders or any- 
where else on record to provide a basis for 
such an assumption. 


68. Furthermore, the waiver, even 
where both sides have agreed to waive the 
operation of a statutory provision, cannot ex- 
tend to a case in which the effect may be 
either to oust the jurisdiction conferred by 
statute or to confer a jurisdiction which, ac- 
cording to the statute, is not there. In other 
words, if a notice under Section 7 (2) of the 
Act is a condition precedent to the exercise 
of jurisdiction to make the best judgment 
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assessment, I do not think that the doctrine 
of waiver will confer jurisdiction so as to en- 
able parties to avoid the effect ot violating a 
mandatory provision on a jurisdictiona] matter 
even by agreement. If, on the other hand, 
want of notice under Section 7 (2) of the 
Act is not a condition precedent to the exer- 
cise of jurisdiction to make a best judgment 
assessment —- and, that seems to me to be 
the crux of the matter on this question 
it does not appear to me to be necessary to 
resort at all to a doctrine of a dubious or 
deemed waiver, In that case, waiver or no 
waiver, the power to assess would subsist, 
And, as that power has to be exercised quasi- 
judicially, the taxing authorities could issue 
a notice to show cause why they should not 
assess on such materials -as they have, even 
if their power to issue a notice asking for 
a return under Section 7 (2) may have been 
lost by lapse of time. The power to issue 
a suitable notice to show cause according to 
rules of natural justice when a quasi-judicial 
function has to be exercised, can be, as we 
have repeatedly held, implied and read into 
the nature of the function to be pertormed 
even if it is not expressly: mentioned. 


69, Again, I do not see what repre- 
sentations the petitioners-respondents had 
either made or could be deemed to have 
made by any silence of theirs so as to mislead 
the taxing authorities. The presumption is 
that everybody knows the law whether this 
be so or not in fact. Hence, no “estoppel in 

ais” or equitable estoppél, as contemplated 
Ey Section 115 Evidence Act, could arise 
here. Also, there could be no “estoppel by 
record” as it was neither actually nor con- 
istructively in issue whether the party obtain- 
jing an injunction in its favour was or was not 
to get the benefit of Topas of the time pre- 
abed for a notice under Section 7 (2) of 
ithe Act. And, therefore, there could be no 
decision, actual or constructive, on such an 
issue. That issue could only arise after the 
[time prescribed had expired whatever be the 
jreason why a party could not act during the 
prescribed time. 


70. We have been reminded by both 
sides of what Rowlatt, J., an outstanding au- 
thority on law relating to taxation, said in 
Cape Brandy Syndicate v. I. R. C. (1921) 1 
KB 64 at p. 71: 


ee in a taxing Act one has to look 
at what is clearly said, There is no room 
for any intendment. There is no equity 
about a tax. There is no presumption as to 
a tax. Nothing is to be read in, nothing is 
to be implied. One can only look fairly at 
the language used”, 

I do not think that this was meant to ex- 
haust all principles of interpretation or con- 
struction of every type of' provision in a tax- 
ing statute or to apply to every situation 
which may arise. In a system, such as ours, 
where the constitutionality of all statutes, in- 
cane taxing statutes, can be subjected to 


judicial review other principles also are, not 
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infrequently, invoked. If, however, Section 
9 (4) of. the Act is to be literally interpreted 
on this point, we cannot read into it, by im- 
plication, an obstacle to the best judgment 
assessment which is not there, It reads as 
follows: 


“9 (4) If a producer or dealer fails to 
make a return as required by Section 7 or 
having made the return, fails to comply with 
the terms of the notice issued under sub-sec- 
tion (2) of this Section, the Commissioner 
shall, by an order in writing, assess to the 
best of his judgment the producer or dealer 
and determine the tax payable by him on the 
basis of such assessment: 


Provided that before making assessment 
the Commissioner may allow the producer or 
dealer such further time as he thinks Ht to 
make the return or to comply with the terms 
of the notice issued under sub-section (2) of 
this Section”, 


71. it will be seen that Section 7 
deals with “returns” whereas Section 9 deals 
with “assessment”, and Section 9 (4) deals 
specifically with the power to make the best 
judgment assessment. On a reading of Sec- 
tion 9 (4), it- appears that the two conditions 
for an exercise ‘of jurisdiction under it are 
alternative „conditions linked with the dis- 
junctive ‘or’. failure to comply with the 
terms of the notice issued under Section 7 (2) 
is only one of these two alternative sets of- 
conditions. And, this set of conditions comes 
into existence only after the issue of the 
notice under Section 7 (2) which initiates the 
proceedings. It is, however, difficult to see 
how a mere failure to make a return by itself 
amounts to initiation of proceedings. Even 
if the first part of Section 9 (4) could con- 
ceivably apply to a party after the expiry of 
two years, during which period a dealer or 
pp tuco may” get a notice under Section 7 
2) of the Act to make return, yet, the pro- 
ceedings will have to be commenced by some 
kind of notice that could, as indicated above, 
be a notice in exercise of an implied power 
to observe rules of natural justice although 
it could not, after the lapse of the prescribed 
time, be technically a notice under Section 7 
(2) of the Act. Assuming that the power 
to issue notice under Section 7 (2) is not 
mandatory but only directory, inasmuch as 
the Commissioner “may” issue the required 
notice, and, furthermore, even assuming, tor 
the Daspoaos of argument, that such a notice, 
meant for the benefit of a party can be and 
has been waived by it, yet, I fail to see how 
an assessment under Section 9 (4) could es- 
cape the bar created by Section 11 of the 
Act. This Section shows that a notice to 
make a return within two years of the expiry 
of the return period is a condition precedent 
to exercise jurisdiction to assess, And, such 
a notice could only be one under Section 7 
(2) of the Act, 


72. Section 11 of the Act, which 
seems to clinch the crucial issue, reads as fol- 


‘lows: 


t 
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“11. If in consequence of definite infor- 
mation which has come into his possession, 
the Commissioner is satisfied that any produ- 
cer or dealer, though liable to pay tax in res- 
pect of any period, has nevertheless failed to 
make the return required of him or that tea 
or jute chargeable to tax has excaped assess- 
ment in any period or has been under-assess- 
ed, the Commissioner may, at any time with- 
in two years of the expiry of that period, 
serve on the producer or dealer liable to pay 
tax a notice requiring him to furnish within 
such period, as may be mentioned in the 
notice, a return of manufactured tea in tea 
containers or jute in bales carried, in the pre- 
scribed form and may proceed to assess or 
re-assess the producer or dealer and the pro- 
visions of this Act shall, so far as may be, 
apply accordingly: 


Provided that the tax shall be charged 
at the rate at which it would have ordinarily 
been charged, had there been no escape or 
evasion”. 


73. If this provision imposes a limita- 
tior. upon the power of the Commissioner to 
assess in every case of escaped assessment, 
whatever may be the reason for the escape, 
the best judgment proceeding against the 
respondents would be barred by the Paa 
of two years after the return period. This 
result must, on the language of Section 11, 
flow from it, and not from mere failure of 
the Commissioner to issue a notice under 
Section 7 (2) of the Act, which the Commis- 
sioner “may” only serve within two years of 
the expiry of the return period. 


74. Here, I may refer to State of 
Assam v, D. C. Choudhuri (1970) 1 SCR 780 
= ‘AIR 1970 SC 2057) where, inter alia, Sec- 
tion 80 of the Assam Agricultural Income-tax 
Act, which was found to correspond to Sec- 
tion 34 of the Indian Income-tax Act, 1922, 
was relied upon by this Court to hold that 
there is a bar against the proceedings for es- 
caped assessment. Section 80 of the Act 
reads as follows: 


“If for any reason any agricultural in- 
come chargeable to agricultural income-tax 
has escaped assessment for any financial year, 
or has been assessed at too low a rate or has 
been the subject of undue relief under this 
Act, the Agricultural Income-tax Officer may, 
at any time within three years of the end of 
that financial year, serve on the person liable 
to pay agricultural income-tax on such agri- 
cu‘tural.income or, in the case of a company 
on the principal officer thereof, a notice con- 
taining all or any of the requirements which 
may be included in a notice under sub-section 
(2) of Section 19, and may proceed to assess 
or reassess such income, and the provisions 
of this Act shall, so far as may be, apply ac- 
cordingly as if the notice were a notice issu- 
ed under that sub-section: 

Provided 


Pee ee ee 


IB. If we compare Sec. 11 of the 
Act before us with Section 30 of the Assam 
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Agricultural Income-tax Act, we find that, 
although, the language of Section 11 of the 
Act before us is somewhat different from that 
of Section 80 of the Assam Agricultural In- 
come-tax Act, yet, the effect is the same. On 
the language of Section 11 of the Act before 
us, it is evident that every case where tea 
or jute chargeable to tax has escaped assess- 
ment for any period or has been under-asses- 
sed, the Commissioner must take action with- 
in two years-of the expiry of the return period. 
I think it is this part of the Act which will 
operate as a bar to the jurisdiction of the 
Commissioner to tax any escaped assessment 
beyond two years of the return period. There- 
fore, quite apart fromthe question whether 
on the mere language of Section 7 (2) and 
Section 9 (4) a failure to issue a notice under 
Section 7 (2) of the Act within the return 

eriod constitutes a bar to proceedings under 

ection 9 (4) of the Act Ido not see how a 
failure to issue such a notice would not be- 
come a bar due to the clear provisions of 
Section 11 of the Act. This: bar, at any rate, 
is against exercise of jurisdiction to assess 
beyond the prescribed period. The notice 
here is part of the procedure for assessment, 
There is no power given to issue it beyond 
the period fixed, ere is no provision of 
the Act making anything like Section 5 or 
Section 14 of the Limitation Act applicable to 
proceedings for escaped assessment under 
the Act. We cannot, by an exercise of our 
judicial power of interpretation defeat the 
clear effect of the enacted law. If the law 
was badly drafted or has revealed a gap which 
its makers did not foresee, the remedy of the 
State lies elsewhere. 

76. I would, therefore, in agreement 
with My Lord the Chief Justice, dismiss these 
appeals, but, in the circumstance of these 
cases, award no costs oe either side. 

R 


In accordance with the judgments 
of the majority, the appeals are dismissed. The 
parties will pay and bear their own costs. 

Appeals dismissed. 
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Vishnu Mahadeo Pendse, Appellant 
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(A) Transfer of Property Act 
(1882), Section 108 (c) — Lease for 
a term — Third “person getting in- 
to possession under title alleged to be 
derived from lessee under certain 
transfers — Lessor questioning vali- 
dity of transfers and suing the third 
person for possession — Lessor can- 
not succeed till the expiry of the 
term of the lease. 

P (Plaintiffs) granted a lease of 
their lands for 99 years in favour of 
B Mills a Company. The Company 
was ordered by the Court to be wound 
up. Thereupon the assets of the Com- 
pany including the leasehold interest 
were sold in auction and purchased 
by one M. At M’s request the liqui- 
dator executed a conveyance of the 
leasehold lands in favour of R. P 
thereupon filed a suit for possession 
of the lands against R, on the ground 
that the purchase by M in the wind- 
ing up proceedings and the convey- 
ance subsequently executed in favour 
of R were void in law under the 
provisions of the Bombay Tenancy 
and Agricultural Lands Act of 1948. 


Held that the suit would not lie. 
If according to the contention ofthe 
Plaintiff (P) the auction sale in M’s 
favour in the liquidation proceedings 
and the subsequent conveyance in 
favour of R (the defendant in the pre- 
sent suit) were held to be void the 
logical result would be that the lease- 
hold interest would continue to be 
vested in the B Mills and till the ex- 
piry of the term of the lease (99 
years) the Plaintiff (P) would not be 
entitled to the possession of the 
lands. (Para 4) 

[The above view accords with the 
well-known principle that in a suit 
for possession the plaintiff can suc- 
ceed only on the strength of his own 
title and not on the weakness of the 
defendant’s title. — Edi 

(B) Civil P. C, 0.1 R. 3 — 
Necessary parties — Suit for posses- 
sion — Defendant deriving title from 
auction purchaser in liquidation pro- 
ceedings of Company — Plaintiff suing 
for declaration that the auction pro- 
ceedings and the subsequent convey- 
ance by auction purchaser to defen- 
dant were void in law under a cer- 
tain act — Liquidator is necessary 
party and in his absence, suit for de- 
claration must fail. (Para 4) 


A. LR. 


(C) Bombay Tenancy and Agri- 
cultural Lands Act (1948), Sections 27, 
28 and 63 — Scope of — Sub-division, 
sub-letting and assignment of land 
by tenant prohibited — Violation of 
Section 27 making the tenancy liable 
to termination — Section does not 
ipso facto terminate the tenancy on 
assignment of the leasehold land — 
Lessor cannot sue for possession un- 
less he has terminated the tenancy. 

(Para 5) 


() Bombay Tenancy and Agri- 
cutural Lands Act, 1948, Section 88 
(1) (b) — “Land held for benefit of 
industrial or commercial undertaking” 
— Meaning — Land held on lease by 
industrial or commercial undertaking 
is land held for benefit of such under- 
taking though it is used for agricul- 
tural purposes. The expression, 
“lands held on lease for benefit of an 
industrial or commercial undertak- 
ing” includes lands held on 
Tease by an industrial or commercial 
undertaking, though such lands are 
used for agricultural purposes. Under 
Section 88 (1) (b) the prohibition of 
assignment of leasehold interest, 
under Sections 27, 28 and 63 of the 
Act, does not apply to such lands. 

(Para 6) 


Judgment of the Court was de- 
livered by: 


GUPTA, J.:— These two appeals 
brought on certificate of fitness grant- 
ed by the High Court of Bombay 
arise out of two suits for possession. 
Civil Appeal No. 132 of 1968 has its 
origin in the suit instituted by appel- 
lant Vishnu Mahadeo Pendse as plain- 
tiff. Parashram Mahadeo Pendse, ap- 
pellant in Civil Appeal No. 133 of 
1968, instituted the other suit. The 
respondents Rajen Textile Mills (P) 
Ltd., and Shri L. N. Madhwani Direc- 
tor of the said Company, were the 
defendants in both the suits. 


2. The facts giving rise to 
these appeals are briefly these. The 
lands of Survey Nos. 181 and 182A, 
owned by Vishnu Mahadeo  Pendse, 
and the lands of Survey Nos. 176. 
179A and 179B owned by Parashram 
Mahadeo Pendse, situate within the 
Municipal limits of Barsi in District 
Sholapur, were leased out by the 
owners to Barsi Spinning and Weaving 
Mills Ltd. (hereinafter referred to as 


1875 


Barsi Mills); both leases were for a 
period of 99 years with effect from 
January 1, 1943. On an application 
of a creditor of Barsi Mills, the High 
Court of Bombay made a winding up 
order on November 10, 1953. On Octo- 
ber 5, 1954 all the assets of Barsi Mills 
including their tenancy rights in the 
said lands were sold by auction and 
purchased by one K. N. Madhwani 
At the request of the auction pur- 
chaser the liquidator executed a con- 
veyance of the lands in favour of the 
respondent Rajen Textile Mills (P) 
Ltd. (hereinafter referred to as the 
respondent Mills) on August 9, 1955. 
Some time in 1957 the appellants 
started proceedings in the Court of 
the Mamlatdar under Section 31 of 
the Bombay Tenancy and Agricultu- 
ral Lands Act, 1948 (hereinfater re- 
ferred to as the 1948 Act) for posses- 
sion on the ground that they required 
the lands for personal cultivation. 
The Mamlatdar dismissed the applica- 
tion for possession on the view that 
the respondents were trespassers and 
as such that court! had no jurisdic- 
tion. Then in 1961 the appellants ins- 
tituted suits Nos. 15 and 16 of 1961, 
out of which these appeals arise in 
the Court of the Civil Judge, Senior 
Division at Sholapur, for recovery of 
possession of the lands and for seve- 
ral other incidental reliefs. The case 
made in the plaints was (1) that the 
lease-hold rights of Barsi Mills in 
the lands were personal rights and 
not capable of being transferred by a 
liquidator in winding up proceedings, 
(2) that the auction sale and the con- 
veyance in favour of the respondent 
Mills were contrary to the provisions 
o? Sections 27 and 28 of the 1948 Act 
and therefore invalid, and (3) that the 
auction purchaser not being an agri- 
culturist, the auction sale and the 
subsequent conveyance were void 
under Section 63 of the 1948 Act. The 
trial court decreed the suits on the 


view that the auction sale and the 


conveyance contravened the provi- 
sions of Sections 27, 28 and 63 of the 
1948 Act. The respondents preferred 
appeals to the Bombay High Court 
challenging the decision of the trial 
court; the High Court allowed the ap- 
peals and dismissed the suits. The 
High Court was of the view that (1) 
there was no term in the lease pro- 
1975 S. C./131 XI G—9 
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hibiting Barsi Mills from transferring 
their lease-hold rights nor was there 
any law prohibiting such transfers, 
and (2) the lands in dispute were 
held on lease for the benefit of an 
industrial undertaking, namely Barsi 
Mills, within the meaning of Section 
88 (1) (b) of the 1948 Act; Section 88 
specifies the lands and areas to which 
the 1948 Act did not apply. 


3. Mr. Patel, learned counsel 
for the appellants, raised two conten- 
tions: (1) the lands are agricultural 
lands and as such Section 88 (1) (b) 
which excluded from the operation of 
the 1948 Act lands held on lease for 
the benefit of an industrial or com- 
mercial undertaking has no applica- 
tion, and (2) having regard to the 
proviso to Section 43C of the 1948 
Act the auction sale and the subse- 


quent assignment of the  lease-hold 
rights were void. 


sider the merits of these contentions, 
it seems to us that the suits for pos-: 
session must fajl on a preliminary, 
ground, as urged by Mr. Bal, coun- ` 
sel for the respondents. In the plaint! 

the plaintiff in each case asks for a' 
declaration that the auction sale and 


4. Before we proceed to PA 


the conveyance are both void. Giv-' 
ing effect to this contention means' 
that the leases in favour of Barsi 
Mills remain live leases and Barsi 


Mills continue to be the tenant of the: 
lands. If this is the position, the suits] 
for possession are premature because 
the leases for 99 years have not yet 
run out. Further, the declaration ask- 
ed for cannot be made in the absence 
of the liquidator representing Barsi 
Mills, but Barsi Mills have not been 
impleaded in the suits. It is well- 
known that a company until it is dis- 
solved retains its distinct entity, 
though in the case of a company in 
liquidation the administration of its 
affairs passes to the liquidator. Clear- 
ly therefore these suits for possession 
are not maintainable. 


5. On the merits also, the 
suits are bound to fail. The appel- 
lants’ contention is that the auction 
sale and the conveyance were void 
in view of Sections 27, 28 and 63 of 
the 1948 Act. Section 27 prohibits 
sub-division, sub-letting and ARRA 
ment of land by a tenant and any 





2082 S.C. {iPrs, 5-7} 


such act in violation of the provisions 
of this section makes the tenancy “li- 
able to termination.” Section 28° bars 
attachment, seizure or sale in execu- 
tion of a decree or order by civil 
courts of any interest in the land keld 
by the tenant. Section 63, as it stood 
at the relevant time, barred transfer 
of land in favour of a person who was 
not an agriculturist unless sanctioned 
by the prescribed authority. It will 
be seen that any act contrary to the 
provisions of Section 27 does not ipso 
facto terminate the tenancy but cnly 
makes the tenancy liable to termina- 
tion. It is not claimed that the ten- 
ancy held by Barsi Mills was termi- 
nated before the suit was instituted. 





6, Apart from this, Section 88 
(1) (b) of the 1948 Act makes it clear 
that the aforesaid provisions eculd 
have no manner of application. Sec- 
tion 88, so far as it is relevant, is in 
these terms: 


Sec. 88 (1): “Nothing in the fore- 
going provisions of this Act shall ap- 
_ ply:— 
(a) x x x x 


(b) to lands held on lease for the 
benefit of an industrial or commerzial 
undertaking; 

x x x x” 

There is no dispute that the lands in 
question were held on lease for the 
benefit of Barsi Mills which was an 
industrial undertaking. Section 88 
remained in force from the time the 
1948 Act came into operation till 
August 1, 1956 when it was replaced 
by a new section, introduced by the 
amendment Act No. XIII of 1956. The 
auction sale and the conveyance hav- 
ing taken place before August 1, 1956, 
Ss. 27, 28 and 63 of the Act did not 
apply to the lands in dispute which 
were held on lease by Barsi Mills. Mr. 
Patel for the appellants argued that 
as the respondent Mills were using 
the lands largely for agricultural and 
not industrial purposes, Section 88 
(1) (b) itself had no application. Ad- 
mittedly, the respondent Mills had 
built a few structures on the lands 
and used a large part of the remēin- 
ing area for agricultural purposes It 
is difficult to see why a land keld 
on lease by an industrial or commer- 
cial undertaking, if used for agricul- 
tural purposes, would not be land 
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held for the benefit of such industrial 
or commercial undertaking. But 
apart from this, there is an obvious, 
answer to this contention as pointed 
out by counsel for the ea 
The lands in question were given on 
lease to Barsi Mills in 1943 when the 
Bombay Tenancy Act, 1939 was in 
operation. That Act defined ‘land’ 
as meaning land which was used for 
agricultural purposes including, inter 
alia, the sites offarm buildings appur- 
tenant thereto. The definition of land 
in the 1948 Act, so far as it is mate- 
rial for the present purpose, is: 
“land? means land which is used for 
agricultural purposes, and includes... 


(a) the sites of farm buildings ap- 
purtenant to land used for agricultu- 
ral purposes, and 


(b) the sites of dwelling houses 
occupied by agriculturists, agricultu- 
ral labourers or artisans and land ap- 
purtenant to such dwelling houses. 

K” 


x x x 
Therefore, when Section 88 (1) (b) 
speaks of lands held on lease for the 
benefit of an industrial or commercial 
undertaking it means lands used for 
agricultural purposes held on lease 
by an industrial or commercial under- 
taking. Section 88 (1) (b) excludes in- 
ter alia the application of Sections 27, 
28 and 63 of the Act to lands used 
for agricultural purposes if such lands 
are held by an industrial or commer- 
cial undertaking as lessee. Thus itis 
plain that lands used for agricultural 
purposes by an industrial or commer- 
cial undertaking are directly covered 
by Section 88 (1) (b). It is not neces- 
sary to refer to the proviso to Section 
43C which was inserted in the princi- 
pal Act by the amending Act XIII of 
1956. The auction sale and the con- 
veyance having taken place long be- 
fore the proviso was engrafted can- 
not be affected by it. 


7. For the reasons stated 
above these appeals fail and are dis- 
missed with costs: one hearing fee. 


Appeals dismissed. 





1875 


AIR 1975 SUPREME COURT 2083 
(From: Bombay)* 
M. H. BEG, P. N. BHAGWATI AND 
R. S. SARKARIA, JJ. 
Balumal Jamnadas Batra, Appellant 
v. State of Maharashtra, Respondent. 


Criminal Appeal No. 74 of 1971. D/- 
29-8-1975. 

(A) Customs Act (1962), S. 123 — Ap- 
plicability — Accused found in possession 
of goods on 21-4-1967 — Goods notified as 
provided in Section 123 (2) in the Official 
Gazette of 26-8-1967 — Complaint filed 
on 30-10-1968 — Held as Section 123 (1) 
laid down only a procedural rule it could 
be applied when case came before Magis- 
trate for trial who decided it on 15-7- 
1969, (Para 5) 

(B) Customs Act (1962), Ss. 123, 135 
(b) üi) — Conviction under S. 135 (b) (ii) 
— Proof. 


On 21-4-1967. Police Officers of the 
Anti-Corruption and Prohibition Bureau, 
Greater Bombay, acting on information 
received, had searched room No. 10 at 
56. Sheriff Deoji Street. Bombay. Eleven 
wooden boxes covered with jute cloth 
and secured by iron strips were found 
shere. On opening them, six of them 
were found to contain cigarette lighters 
of “Imco Triplex Junior” brand “Made in 
Austria.” Each of the six boxes were 
tightly packed with 1200 lighters, The 
remaining five boxes contained fifty seal- 
ed tins of flints for cigarette lighters 
which bore the following writing: “Tego 
Lighter Flints of Superior quality Made 
in Germany.” On the wooden boxes con- 
taining the lighters were found written 
“Dubai” and “Made in Austria”. The five 
boxes containing flints had the words 
“Dubai” and “Made in West Germany” 
inscribed on them. A rent receipt in the 
name of the accused in respect of room 
No. 10, which was occupied by the ac- 
cused and a bill for the consumption of 
electricity were also seized from the cus- 
tody of the accused. The accused did not 
admit the possession of the goods at all: 

Held the very appearance of the 
goods and the manner in which they were 
packed indicated that they were newly 
manufactured and brought into India very 
recently from another country. The in- 
scriptions on them and writing on the 
boxes were parts of the state in which 
the goods in unopened boxes were found 
from which inferences about their origin 
and recent import could arise. The con- 
duct of the accused. including his untruth- 
ful denial of their possession. indicated 
consciousness of their smuggled character 


*(Criminal Appeal No. 1028 of 1969. D/- 
25-1-1971—-Bom.). 
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or mens rea. In any case, there was some 
evidence to enable the Courts to come to 
the conclusion that the goods must have 
been known to the accused to be smug- 
gled even if he was not a party to a 
fraudulent evasion of duty. Consequent- 
ly, the accused had been rightly convict- 
ed only under Section 135 (1) (ii). 
(Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 859 = 1975 Cri LJ 545 6 
AIR 1972 SC 2136 = (1973) 2 SCJ 219 6 
(1968) Criminal Appeal No. 195 of tupe 
D/- 2-4-1968 (SC) 
AIR 1962 SC 496 = 1962 Supp (1) sch 
364 = 1962 (1) Cri LJ 485 5 
1962 Supp (1) SCR 358 = 
286 
AIR 1958 SC 915 = 
Cri LJ 1429 


N. H. Hingoorani and Mrs. K. Hingoo- 
rani, Advocates. for Appellant; Mr. S.B. 
Wad and M. N. Shroff. Advocates, for 
Respondent, 

s Judgment of the Court was delivered 
y 

BEG. J.:— The appellant before us 
by special leave to appeal was convicted 
under Section 135 (b) (ii) of the Customs 
Act, 1962 (hereinafter referred to as ‘the 
Act’), and sentenced to six months rigor- 
ous imprisonment and a fine of Rs. 2.000/-, ` 
and, in default, to three months further 
rigorous imprisonment. Goods in respect 
of which this offence was found to have 
been committed were also confiscated, 

2. On 21-4-1967, Police Officers of 
the Anti-Corruption and Prohibition 
Bureau, Greater Bombay. acting on in- 
formation received, had searched room 
No. 10 at 56. Sheriff Deoji Street, Bom- 
bay. This room was divided by partitions 
into three parts. In the central portion 
the police found the appellant and three 
other persons. This portion was again 
sub-divided with a locked connecting 
door fixed in the passage to the sub-divid- 
ed part. This was opened by one of the 
two Godrei lock keys produced by the 
appellant from a side pocket of his trou- 
sers. Eleven wooden boxes covered with 
jute cloth and secured by iron strips 
were found there. On onening them. six 
of them were found to contain cigarette 
lighters of “Imco Triplex Junior” brand 
“Made in Austria”. Each of the six boxes 
were tightly packed with 1,200 lighters. 
The remaining five boxes contained fifty 
sealed tins of flints for cigarette lighters 
which bore the following writing: “Tego 
Lighter Flints of Superior Quality Made 
in Germany”. On the wooden boxes con- 
taining the lighters were found written 
“Dubai” and ‘Made in Austria”, The five 
boxes containing flints had the words 
“Dubai” and “Made in West Germany” 
inscribed on them, A panchnama was 


(1962) 2 SCJ 
6 


1959 SCR 919 = 1958 
6 
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prepared before Panchas. A rent receipt 
in the name of the appellant in respect 
of room No. 10, in this house, of which 
a portion was occupied by the appellant. 
and a bill for the consumption of electri~ 
city were also seized from the custody of 
the appellant together with the Godrej 
lock and the keys produced by the ap- 
pellant. Subsequently. the seized articles 
were made over to the Inspector of Cen- 
tral Excise and Customs, Marine and Pre- 
vention Division, Bombay, on 24-4-1967. 
under Section 110 of the Customs Act. 


3, The value of 7,200 cigarette 
lighters was stated as Rs. 14,400/- and of 
250 tins of flints as Rs. 15,000/- on which 
Customs duty of Rs. 15,840/- and Rupees 
10,500/- respectively was alleged to be 
payable. In the complaint filed on 30th 
October, 1968, by the Assistant Collector 
of Central Excise. Marine and Prevention 
Division. Bombay. it is alleged that the 
cigarette lighters and flints were import- 
ted into India without en import licence 
and in contravention of provisions of 
Government of India, Ministry of Com- 
merce & Industry. Import Control Order 
No, 17/55 dated 7-12-1955 (as amended) 
issued under S, 3(2) of the Imports and 
Exports (Control) Act, 1947, which was 
to be deemed to be an order passed under 
Section 11 of the Act, It was submitted 
that the accused. having been concerned 
in a fraudulent evasion of payment of 
Rs. 26.340/- as customs dutv to the Gov- 
ernment, had committed offences punish- 
able under Section 135 (a) and (b) of the 
Act. The goods were also. as a necessary 
consequence, said to be liable to confisca- 
tion under Section 111 (d) of the Act. 


4. The appellant had denied being 
in possession of the offending voods al- 
though he had admitted the production of 
keys from his possession, He alleged that 
the portion of the room from which the 
goods were recovered was sub-let to 
Dwarumal and Kishen who had kept the 
goods there, The appellants explanation 
had been disbelieved by the trying 
Magistrate as well as by the High Court. 
The production of the key which, accord- 
ing to the prosecution evidence, the ap- 
pellant had at first refused to produce, 
proved that the portion in which the 
boxes were kept was in appellant’s ex- 
clusive possession with all that was con- 
tained in it. It is possible that he may 
have sub-let other portions of the parti- 
tioned room to other persons, but there 
ig no reason to doubt that the appellant 
was not only in possession of the boxes 
but knew something about the incrimi-~ 
nating nature of their contents. Other- 
wise. why should he. at first. have re- 
fused to produce the key he had? Fur- 
thermore, the appellant had not given any 
evidence to show that his sub-tenants had 
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placed the boxes there. or that there was 
any reason why he should allow them to 
use the portion reserved by him for him- 
self, His case rested on his bare asser- 
tions in a written statement, Of course, 
no one had come forward to state or al- 
lege that the goods found, in the circum- 
Stances stated above, had been imported 
without payment of duty. The only ques- 
tion argued before us was whether the 
presumption contained in Section 123 of 
the Aci. corresponding to Section 128-A 
of the Sea Customs Act. 1878, or, any 
other provision of law would place the 
onus of proving innocent possession of 
these goods unon the appellant. Sec. 123 
of the Act reads as follows: 


“123. Burden of proof 
cases— 


(1) Where any goods to which this 
section applies are seized under this Act 
in the reasonable belief that they are 
smuggled goods. the burden of proving 
that they are not smuggled goods shall be 
on the person from whose possession the 
goods were seized, 


(2) This section shall apply to gold, 
diamonds, manufactures of gold or dia- 
monds, watches. and any other class of 
goods which the Central Government may 
by notification in the Official Gazette 
specify,” 

5. It is true that lighters and flints 
were notified as provided in Section 123 
(2). in the Official Gazette of 26-8-1967. 
Nevertheless, as the provisions of Sec- 
tion 122 (1) of the Act only lay down a 
procedural rule, they could be applied 
when the case came up for trial before 
the Presidency Magistrate who actually 
decided it on 15-7-1969. Indeed, the com- 
plaint itself was filed on 30-10-1968. It 
is immaterial that the appellant was 
found in possession of the goods on 21-4- 
1987, There is, however, another objec- 
tion to the applicability of Section 123 (1) 
of the Act. It is that it would apply only 
to goods seized under the Act. It is con- 
tended that the goods in respect of which 
the appellant was prosecuted were not 
seized under the Act. Reliance was 
placed for this contention upon Gian 
Chand v. State of Punjab, 1962 Supp (1) 
SCR 364 = (AIR 1962 SC 496 = 1962 (1) 
Cri LJ 485). 

6. Even if the goods with which 
we are concerned here were not seized 
under the Act, as provided by Section 111 
of the Act, it is contende@ on behalf of 
the State that Section 106. read with 
Section 114 of the Evidence Act, was suffi- 
cient to enable the prosecution to ask the 
Court tc presume that the appellant knew 
that the goods have been smuggled or 
imported in contravention of the law. The 
appellant had not produced evidence to 
show that the goods were legally brought 


in certain 
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into India. Reliance was placed on behalf 
of the prosecution on: Collector of Cus- 
toms, Madras v. D. Bhoormal, AIR 1974 
SC 859 = (1975 Cri LJ 545): M/s. Kanungo 
and Co, v, The Collector of Customs. Cal- 
cutta, AIR 1972 SC 2136; Issardas Daulat 
Ram v. Union of India, 1962 Supp (1) SCR 
358; Anant Gopal Sheorey v. State of 
Bombay, 1959 SCR 919 (AIR 1958 SC 
915 = 1958 Cri LJ 1429). 


7. Learned Counsel for the appel- 
lant had, in his turn, relied upon State 
of Punjab v. Gian Chand, Criminal Ap- 
peal No, 195 of 1962, D/- 2-4-1968 (SC). 
He contended that it was necessary for 
the prosecution to prove: `(1) that. the 
gocds in question were actually smuggled 
or brought into the country without pay- 
ment of customs duty at a time when 
payment of such duty had become obliga- 
tory; and, (2) that, the appellant was 
dealing with them knowing them to be 
smuggled goods. It was contended that 
mere possession by the accused of such 
goods could not enable the prosecution to 
apply Section 106 of the Evidence Act 
when the appellant could not know where 
the goods came from. It was urged that 
there was no evidence which could enable 
the appellant to know where the goods 
came from or when the goods were im- 
ported or that duty, if leviable. was not 
paid on them. The admissibility and 
sufficiency of the inscriptions on the 
goods and the writing on boxes in which 
they were found. for proving the place 
from where they came or when they 
were imported, were questioned. The 
contention was, that even if the appel- 
lant is deemed to be in possession with 
full knowledge of what the goods actual- 
ly were, the Court could not go further 
and assume them to be smuggled or im- 
ported into the country from another 
country of their assumed origin after a 
time when the restrictions on their im- 
port had been imposed. Unfortunately, 
the appellant did not admit the possession 
of the goods at all. If he. could have suc- 
ceeded in explaining satisfactorily how 
he was an innocent receiver of such 
goods without knowing that they were il- 
legally imported or smuggled he mav have 
had a chance of getting the benefit of 
doubt. The verv appearance of the goods 
‘and the manner in which they were rack- 
ied indicated that they were newly manu- 
factured and brought into this country 
‘very recently from another country. The 
‘inscriptions on them and writing on the 
‘boxes were parts of the state in which 
the goods in unopened boxes were found 
(from which inferences about their origin 
and recent import could arise. The ap- 
pellant’s conduct. including his untruthful 
denial of their possession, indicated con- 
scousness of their smuggled character or 
m2ns rea. In any case. there was some 
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evidence to enable the Courts to come to 
the conclusion that the goods must have 
been known to the appellant to be 
smuggled even if he was not a party toa 
fraudulent evasion of duty. Consequent- 
ly, the appellant had been convicted only 
under Section 135 (1) (ii) of the Act. We 
do not find sufficient reason to interfere 
with this finding of fact or the sentence 
imposed. It would also follow that the 
goods were rightly confiscated. 
8. Accordingly, this appeal is dis- 
missed, 
Appeal dismissed. 


AIR 1975 SUPREME COURT 2085 
(From: Allahabad)* 
H. R. KHANNA. V. R. KRISHNA IYER 
AND A. C. GUPTA, JJ. 
Madan Lal, Appellant v. State of 
U. P. and others, Respondents. 


Civil Appeal No. 678 of 1968. D/- 
28-8-1975, 
(A) Indian Forest Act (1927), S. 17 


— Limitation for appeal — Starting point 
— “Date of order” means date of know- 
ledge of the order passed without notice 
to and in absence of the appellant, 


The Forest Act does not state what 
would happen if the Forest Settlement 
Officer made an order under Section 11 
without notice to the parties and in their 
absence, In such a case, if the aggrieved 
party came to know of the order after the 
expiry of the time prescribed for pre- 
senting an appeal from the order, would 
the remedy be lost for no fault of his? 
It would be absurd to think so. It is a 
fundamental principle of justice that a 
party whose rights are affected by an 
order must have notice of it. This prin- 
ciple is embodied in O. 20, R. 1 of the 
Code of Civil Procedure: though the 
Forest Settlement Officer adjudicating on 
the Claims under the Act is not a Court, 
yet the principle which is really a prin- 
ciple of fair play and is applicable to all 
tribunals performing judicial or guasi- 
judicial functions must also apply to him. 
AIR 1965 SC 458, Explained: AIR 1961 
SC 1500. Rel. on. (Paras 9 and 10) 


Cases Referred: Chronological Paras 
ee SC 458 = (1963) Supp (2) SCR 
7 


AIR 1961 SC 1500 = (1962) 1 SCR 676 9 

S. C. Agarwala and V, J. Francis, 
Advocates of M/s. Ramamurty and Co.. 
for Appellant; G. N. Dikshit. Sr. Advo- 
cate (Mr. O. P. Rana, Advocate, with 
him). for Respondents. 


*(Writ Petn. No. 150 of 1960. D/- 9-5-1986 
—All (LB)). cad 
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5 Judgment of the Court was delivered 
by 

GUPTA, J.:— This appeal by certifi- 
cate granted by the Allahabad High 
Court, Lucknow Bench, under Article 133 
(1) (b) of the Constitution has its origin 
in a proceeding under the Indian Forest 
ne 1927 (hereinafter referred to as the 

ct), 


2. Appellant Madan Lal had pre- 
ferred a claim under Section 6 of the Act 
in respect of certain plots of land in vil- 
lage Khamaria. Pargana Khairigarh. Dis- 
trict Kheri which were included along 
with other land in a notification under 
Section 4 of the Act issued on April 3, 
1954 declaring that the State Government 
had decided to constitute the said land a 
reserved forest. The Divisional Forest 
Officer, North Kheri Division. filed an 
objection to the claim of the appellant 
that he had Sirdari rights in the said 
plots. An inauiry into the claim was 
started. by the Forest Settlement Officer 
under Section 7 of the Act and evidence 
of the parties was concluded on February 
19. 1955. The case was adjourned for 
local inspection to March 3, 1955. The 
local inspection was not however held on 
the due date and was made instead on 
May 3, 1955 when the Forest Settlement 
Officer further directed that the case 
would be put up for orders, but it was 
not stated when, The record of the case 
shows that on Mav 9. 1955 the Forest 
Settlement Officer recorded an order 
under Section 11 (1) of the Act that the 
appellant had proved his claim. and direct- 
ed the Divisional Forest Officer to “in- 
form within 15 days whether he wants 
the land on payment of compensation or 
not,” Section 11 (1) reads: 

“In the case of a claim to a right in 
or over any land, other than a right-of- 
wav or right of pasture. or a right to 
forest-produce or a water-course, the 
Forest Settlement Officer shall pass an 
order admitting or rejecting the same in 
whole or in part,” 

Sub-section (2) of Section 11 states: 

“If such claim is admitted in whole 
Or in part, the Forest Settlement Officer 
shall either— ` 

(i) exclude such land from the limits 
of the proposed forest: or 

Gi) come to an agreement with the 
owner thereof for the surrender of his 
rights; or j 

(iii) proceed to acquire such land in 
the manner provided by the Land Acquisi- 
tion Act, 1894.” 

3. According to the respondents 
the order made by the Forest Settlement 
Officer admitting the claim of the appel- 
lant was passed withcut any notice to 
them and in their absence, The respon- 
dent’s case is that they came to know of 
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this order on April 24. 1956 when the 
Forest Settlement Officer recorded an- 
other order stating: 

“Claim has been admitted in this 
case. The case will be included in the 
list to be forwarded to the Government. 
When information from the Government 
is received in regard to the acquisition of 
land, further action will be taken under 


4. The first respondent, State of 
Uttar Pradesh, filed an appeal through the 
Divisional Forest Officer (respondent 
No. 2) in the Court of the Deputy Com- 
missioner, Lakhimpur-Kheri on July 20, 
1956 under Section 17 of the Act. Sec- 
tion 17 allows an appeal to be preferred 
by any person who has made a claim 
under the Act or any Forest Officer or 
other person generally or specially em- 
powered by the State Government in this 
behalf. against an order passed on such 
claim by the Forest Settlement Officer 
under Section 11. The section prescribes 
a time-limit of three months from the 
date of the order for presenting the ap- 
peal, The petition of appeal under Sec- 
tion 17 presented in this case shows that 
it was directed “against the order dated 
24-4-1956” and the prayer made in the 
petition was: “This appeal be allowed and 
the orders of the Forest Settlement Off- 
cer admitting the claim of the respondent 
be set aside with costs......... ” The appe- 


“Since the order dated 9-5-1955 was 
not delivered in the presence of the par- 
ties or after giving them anv notice of 
date it cannot be said to have been de- 
livered oroperly under the law. It is 
obvious that in case the Forest Settlement 
Officer had decided to pass. an order de- 
termining the rights of the parties it was 
incumbent on him to have duly informed 
the parties concerned both of the date of 
the order and subsequently of its content. 
This was clearly not done.” 

In these circumstances it was held that 
the period of limitation should run from 
April 24, 1956 and not from the date of 
the first order. On the merits the appel- 
late tribunal found on a consideration of 
the evidence that claim of ‘Sirdari’ rights 
over the land in question had no basis 
and allowed the appeal by its order dated 
April 20. 1959. The tribunal also set 
aside another order releasing the disput- 
ed land in favour of the claimant which 
was passed by the Forest Settlement Offi- 
cer during the pendency of the appeal. 

5. The claimant filed a writ peti- 
tion in the High Court at Allahabad chal- 
lenging the order of the appellate tribunal 
as without jurisdiction on two grounds: 


5 
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first, the order passed on May 9, 1955 was 
set aside though the appeal was directed 
not against that order but against the 
ord2r dated April 24, 1956 which was 
not an appealable order under the Act 
and. secondly, assuming the appeal was 
also directed against the earlier order. it 
was barred by limitation. On the first 
point the High Court took the view that 
since the prayer made in the petition of 
appeal was for setting aside the ‘orders’ 
of the Forest Settlement Officer admit- 
ting the claim, the appeal must be held 
to have been preferred against both the 
orders. Ag regards limitation. the High 
Court observed: 


“In the present case. the facts found 
show that though this order was purport- 
ed to be passed on the 9th May. 1955 on 
that date the parties were not present 
and no notice of that date had been given 
to the parties. The finding of the De- 
putv Commissioner is that the Divisional 
Forest Officer actually came to know of 
that order only on the 24th April. 1956 
and this fact does not appear to have been 
challenged on behalf of the petitioner, 
In these circumstances. we 
think that, on the principles governing 
the administration of justice, it should be 
held that so far as the Forest Department 
was concerned, the order should be deem- 
ec to have been passed on the 24th April, 
1656 and the right of appeal granted to 
the Department should be determined on 
that very basis. This is actually what the 
Deputy Commissioner did. If we were 
te accept the submission on behalf of the 
petitioner that the limitation for filing the 
appeal must be computed from the date 
put down by the Forest Settlement Offi- 
cer in the order itself, it can result in 
material injustice to the parties because 
there can be cases where a Forest Settle- 
ment Officer may make an order. sign it 
and keep it in his own custody without 
pronouncing it or informing the parties 
concerned. The order mav see the light 
of dav only after the expiry of three 
months and thus this interpretation would 
result in all concerned parties being de- 
orived of the right of appeal altogether.” 
The learned Judges of the High Court 
added, “even if we were to hold that the 
appeal was time-barred,” in the circum- 
stances stated above. they would still not 
consider this to be “a fit case for inter- 
ference by this Court in exercise of its 
jurisdiction under Article 226 of the Con- 
stitution.” On this view the High Court 
dismissed the writ petition on Mav 9. 1966. 
The appellant had also filed a revisional 
application to the State Government 
under Section 18 (4) of the Act against 
the order of the appellate tribuna] which 
the State Government rejected by its 
order dated March 9, 1960. The writ 
petition refers to this unsuccessful revi- 
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sional application in stating the facts, but 
it contains no prayer for quashine or 
setting aside the order of the State Gov- 
ernment. 


6. In the appeal before us. coun- 
sel for the appellant pressed the same two 
grounds urged before the High Court. and 
also sought to raise several questions of 
fact and further madea grievance that the 
order passed by the State Government on 
the revision application did not state the 
reasons for rejection. On the question 
whether the appeal presented under Sec- 
tion 17 of the Act covered the order pass- 
ed by the Forest Settlement Officer on 
May 9, 1955, it appears that the prayer 
made in the petition of appeal refers not 
only to ‘orders’ in the plural, but also des- 
cribes them as orders admitting the claims 
of the respondent, though, of course, the 
order dated April 24. 1956 was not one 
admitting the claim and as such was not 
appealable. Thus though the date of the 
earlier order was not mentioned in the 
petition of appeal, there can be no doubt 
that the appeal was also directed against 
that order, 


7. The other question is whether 
the appeal was in time. Section 17 pro- 
vides a right of appeal from an order 
passed by the Forest Settlement Officer 
under Section 11 and lays down a time- 
limit of three months from the date of 
the order for presenting the appeal. In 
this case the order under Section 11 was 
recorded by the Forest Settlement Ofi- 
cer on Mav 9, 1955. and the appeal under 
Section 17 filed on July 20, 1956 was ob- 
viously long out of time if the impugned 
order could be said to have been made on 
May 9, 1955 when it was recorded. Coun- 
sel for the appellant relied on a decision 
of this Court. Municipal Board. Pushkar 
v. State Transport Authority. Rajasthan, 
(1963) Supp (2) SCR 373 = (AIR 1965 SC 
458) as an authority for the proposition 
that eauitable considerations have no 
place in interpreting provisions of limita= 
tion. This was a case under the Motor 
Vehicles Act, 1939. Section 64-A of that 
Act provides a right of revision from an 
order made by a State Transport Autho- 
rity or Regional Transport Authority to 
the State Transport Appellate’ Tribunal 
and adds that no revisional application 
shall be entertained by the State Trans- 
port Appellate Tribunal “unless the ap- 
plication is made within thirty davs of 
the date of the order.” This Court ob- 
served that the words “date of the order” 
could not mean the date of the know- 
ledge of the order in the absence of clear 
indication to that effect. If the decision 
stopped with the above observation it 
would have undoubtedly lent support to 
the appellant’s contention, but the Court 
having made the observation went on to 
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consider the question what the expression 
“date of the order” meant. This is what 
the- Court said: 


“This still leaves open for investiga- 
tion the problem as to what is the date of 
the order. According to the appellant 
the date when the Regional Transport 
Authority passed the resolution is the date 
of the order. Against this it is urged on 
behalf of the bus operators that it is the 
date when that resolution was brought 
into effect by the publication of the notifi- 
cation which should be considered to be 
the date of the order. In our opinion, the 
respondents’ contention should be accept- 
ed. For. it is a fallacy to think that the 
date when the Regional Transport Au- 
thority passed the resolution was the date 
on which the fixation of the new-bus- 
stand or the discontinuance of the old bus 
stand was ordered. It has to be remem- 
bared in this connection that Rule 134 it- 
self contemplates that the fixation or 
alteration of bus-stands would be made 
by the notification, It is only on such 
notification that a notified bus stand comes 
into existence, So long as the notifica- 
tion is not made there is in law no effec- 
tive fixation of a new bus stand or dis- 
continuance of the old bus stand. 


The matter mav be considered from 
another aspect. Section 64-A provides 
for an application for revision by a per- 
son aggrieved by an order. It is the mak- 
ing of the order which gives rise to the 
grievance. In this case it is the fixation 
of the new bus stand and the discontinu- 
ance of the old bus stand by which the 
bus operators claim to have been ag- 
grieved, It is easy to see that there is 
no real cause for grievance till such fixa- 
tion and discontinuance of bus stands have 
been made bv a notified order. In other 
words, the order has not been “made” till 
the notification has been published. Be- 
fore that it is only an intention to make 
an order that has been expressed.” 


8. It is clear that the publication 
of the notification serves as notice to the 
aggrieved party and enables him to make 
an application under Section 64-A within 
the prescribed time limit. This case 
therefore does not support the appellant, 


9. The Act we are concerned with 
[does not state what would happen if the 
Forest Settlement Officer made an order 
under Section 11 without notice to the 
parties and in their absence. In such a 
case, if the aggrieved party came to know 
of the order after the expiry of the time 
prescribed for presenting an appeal from 
the order, would the remedy be lost for 
no fault of his? It would be absurd to 
think so. It is a fundamental principle 
of justice that a partv whose rights are 
affected by an order must have notice of 
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it. This principle is embodied in O. XX, 
R. 1 of the Code of Civil Procedure; 
though the Forest Settlement Officer ad- 
judicating on the claims under the Act 
is not a Court, yet the principle which is 
really a principle of fair play and is ap- 
plicable to all tribunals performing iudi- 
cial or quasi-judicia] functions must also 
apply to him. The point has been consi- 
dered and decided by this Court in Harish 
Chandra v. Deputy Land Acquisition Offi- 
cer, AIR 1961 SC 1500. This was a case 
under the Land Acquisition Act. 1894 and 
the Court was considering the questicn 
of limitation under the proviso to Sec. 18 
of that Act. Under Section 18 of the 
Land Acquisition Act a person who has 
not accepted the Collector’s award can 
apply to the Collector requirins him to 
refer the matter for the determination cof 
the Court. This application has to be 
made witnin six months from the date of 
the Collector’s award in the case where 
the person interested was not present or 
represented before the Collector at the 
time when he made his award or had re- 
ceived no notice from the Collector of the 
award. Construing the expression “the 
date of the award” this Court observed : 


“The knowledge of the party affect- 
ed by the award. either actual or cor- 
structive, being an essentia] requirement 
of fair-play and natural justice the ex- 
pression “the date of the award” used in 
the proviso must mean the date when 
the award is either communicated to the 
party or known by him either actually 
or constructively, In our opinion, there- 
fore, it would be unreasonable to construe 
the words "from the date of the Collec- 
tor’s award” used in the proviso to Sec- 
tion 18 in a literal or mechanical way. 

wheats where the rights of a person 
are affected by any order and limitation 
is prescribed for the enforcement of the 
remedy by the person aggrieved against 
the said order by reference to the making 
of the order must mean either actual or 
constructive communication of the said 
order to the party concerned.” 


10. The High Court in the case be-| 
fore us was therefore right in holding. 
that the impugned order should be deem- 
ed to have been passed on April 24. 1958 
when the Forest Department came to 
know of the order and “the right of ap- 
peal granted to the Department should be 
determined on that very basis.” | 


11. Counsel for the appellant 
sought to argue that the appellate autho- 
rity was wrong in finding that the res- 
pondents had no notice of the order pass- 
ed by the Forest Settlement Officer. We 
cannot permit the appellant to question 
the findings of fact in this appeal. As 
regards the order passed by the State 
Government on the revision petition filed 
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by the appellant. it appears that though 
the appellant referred to the said order 
in the writ petition there is no prayer in 
the petition for setting aside or auashing 
that order. As the validity of this order 
was not questioned before the High Court. 
the appellant cannot be allowed to raise 
the question at this stage. 
12. In the result the appeal is dis- 
missed with costs. 
Appeal dismissed. 


AIR 1975 SUPREME COURT 2089 
(From: Gujarat)* 
A. ALAGIRISWAMI, N. L. UNTWALIA 

AND S. MURTAZA FAZL ALI. JJ. 

J, K. Vasavada and others, Appel- 
lants v. Chandrakanta Chimanlal Bhavsar 
and another, Respondents. 

Civil Appeal No. 1856 of 1970. D/- 
23-8-1975. 

(A) Bombay Re-organisation Act 
(1960), S. 81 (6) — States Re-organisation 
Act (1956), Section 115 (7) — Rules of 
promotion — Rules framed by Gujarat 
State —- Applicability to servants of Bom- 
bay State allotted to Gujarat State on 
re-organisation. 7 

The rule made by the Gujarat Gov- 
ernment is not hit by Section 81 (6). AIR 
1974 SC 1631, Followed. (Para 6) 

Certain servants of the State of Bom- 
bay were allotted to the State of Guja- 
rat on its formation on Ist May, 1960. 
They had passed all the prescribed de- 
partmental examinations as required by 
the rules of the State of Bombay and 
challenged the validity of certain orders 
of the Government of Guiarat. One of 
them was an order which provided that 
persons already promoted would have to 
pass the examination of G. D. C. & A. 
within a period of three vears and. if they 
did not, their increment would be stop- 
ped until they passed the examination. 
It also laid down G. D. C. & A. as a neces- 
sary qualification for promotion. Another 
impugned order contained rules made 
under the proviso to Article 309 of the 
Constitution of India and laid down the 
qualification of G. D. C. & A. examina- 
tion for promotion. It was argued that 
under the rules in force in the State of 
Bombay they were not required to pass 
this examination either for earning in- 
crements or for promotion and the rules 
and resolutions of the Government of 
Gujarat requiring the passing of the 
G. D. C. & A. examination contravened 
Section 81 (6) of the Bombay Re-organisa- 


*(Spl, Civil Appln. No. 231 of 1968, D/- 
24-6-1969 (Gui)). 
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tion Act, 1960 which is in pari materia 
with Section 115 (7) of the States Re- 
organisation Act. 1956. It was also argued 
that the circular of the Central Govern- 
ment dated May 11, 1957 stating that so 
far as departmental promotion was con- 
cerned the decision of the Central Gov- 
ernment was that “it would not be ap- 
propriate to provide anv protection in the 
matter,” cannot apply in relation to the 
provisions of the Bombay Reorganisation 
Act, 1960. which came into force subse- 
quently. (Paras 3 & 6) 
Held that it was under the proviso 
to Section 115(7) that the circular of 
May 11. 1957 was issued by the Govern- 
ment of India. Under that circular it was 
open to the reorganised State of Bombay 
to make anv rules for promotion of its 
servants which were not applicable to 
them before the formation of the re- 
organised State of Bombay. The re- 
organised State of Bombay could have 
made rules making the G. D.C. & A. a 
necessary qualification for promotion even 
though there was no such rule earlier. 
The power yranted to the reorganised 
State of Bombay should be deemed to ac- 
crue to the successor States. that is, the 
States of Maharashtra and Gujarat. 
(Para 8) 
Held further that the circular had 
certainly the force of law in the whole of 
the State of Bombay and, in view of the 
provisions of Section 87 of the Bombay 
Act the reference to the State Govern- 
ments in the circular would include re- 
ference to the Governments of the State 
of Maharashtra and the State of Guiarat. 
Hence, even in terms of the circular the 
Gujarat Government was competent to 
make the rules which they had made. 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1631 = 1974 Lab IC 1103 6 
Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. V. N. Ganpule and P. C. Kapur, 
Advocates with him), for Appellants; Mr. 
S. T. Desai, Sr. Advocate, (M/s. Raien 
Yash Paul and R. B. Datar, Advocates 
with him) (for Nos. 1, 3. 4-6 and 8): Mr. 
M. N. Shroff, Advocate (for No. 9) and 
Mr. M. V. Goswami, Advocate (for Nos. 
11-54), for Respondents; Mr. S. T. Desai, 
Sr, Advocate (Mr. P. H. Parekh and Miss 
Manju Jaitley, Advocates with him), for 
Respondent No. 7 and Intervener (K. C. 
Swami and others). 
” Judgment of the Court was delivered 
v 
ALAGIRISWAMI, J.:— This appeal 
filed in pursuance of special leave grant- 
ed by this Court by certain officers of the 
Co-operative Department of the Govern- 
ment of Gujarat is against the judgment 
of the High Court of Gujarat in a writ 
petition filed by the respondents. 
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2. The ‘appellants as well as the 
respondents (hereinafter called peti- 
tioners) were originally servants of the 
State of Bombay and were allotted to the 
State of Guiarat on its formation on Ist 
May, 1960. The petitioners alleged that 
they had passed all the prescribed depart- 
mental examinations as required by the 
rules of the State of Bombay and chal- 
lenged the validity of certain orders of 
the: Government of Gujarat. One of them 
was an order of Mav 10. 1962 which pro- 
vided that persons already promoted 
would have to pass the examination of 
G. D. C. & A. within a period of three 
years and if they did not their increment 
would be stopped and if they have reach- 
ed the maximum of the scale their pay 
would be reduced to the next lower stage, 
until they passed the examination. It also 
laid down G. D. C. & A. as a necessary 
qualification for promotion. .Another im- 
pugned order was dated June 18, 1965 
which contained rules made under the 
proviso to Article 309 of the Constitution 
of India and laid down the qualification 
of G. D. C. & A. examination for promo- 
tion. They also complained against an 
order dated January 23. 1968 that they 
should draw no further increments and 
what had been paid to them earlier with- 
out giving effect to that order should be 
recovered. 


3. It is unnecessary to set out the 
impugned orders in‘extenso, For the pur- 
poses of this case it is enough to say that 
the main grievance of the petitioners þe- 
fore the High Court of Gujarat was the 
laying down of the qualification of 
G. D. C. & A. for purposes of earning in- 
crements as well as for promotion. They 
complained that under the rules in force 
in the State of Bombay they were not re- 
quired to pass this examination either for 
earning increments or for promotion and 
the rules and resolutions of the Govern- 
ment of Gujarat- laving down the passing 
of the G. D. C. & “A. examination as a 
necessary aualification for promotion as 
well as for earning increments contraven- 
ed Section 81 (6) of the Bombay Re- 
organisation Act. 1960 which is in pari 
materia with Section 115 (7) of the States 
Re-organisation Act. 1956. The appel- 
lants who were the respondents in the 
writ petition had passed the G. D.C. & A. 
examination and therefore been promoted 
earlier than the respondents who were 
the petitioners and had therefore been 
impleaded as parties te the writ petition. 


4. As regards the complaint about 
the petitioners not being allowed to get 
future increments till they passed the 
examination and reduction by one stage 
of persons who had reached the maximum 
in their grade and the recovery of the 
amounts which they had already drawn, 
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they are no longer the subject-matter of 
any grievance because the State of Guia- 
rat have removed those grievances bv 
Note 1 to Regulation 13 (4) Gii) found in 
the order of the Government of Guiarat 
dated September 14, 1967 at pages 17 to 
22 of the paper book. There is a certain 
amount of confusion in the records re~- 
garding this. As against the rule above 
referred to there is an order dated 23-1- 
1968 ordering recovery. But it was made 
clear during the course of the arguments 
that no recovery will be made. We are, 
therefore, concerned only with the ques- 
tion of the validity of the orders of the 
Government in so far as they laid down 
the qualification of G. D. C. & A. as one 
of the requisites for promotion to higher 
posts, > 

5. Before the High Court it was 
contended on behalf of the State of Guia- 
rat that immediately before the “appoint- 
ed day” the petitioners were governed by 
the 1939 Bombay Rules. of which Note to 
Rule 6-A provided the passing of the 
G. D. C. & A. as a qualification for pro- 
motion. On the ground that what was 
produced was a typed compilation con- 
sisting of some circular letters and rules 
of the Co-operative Department and that 
the learned advocate appearing for the 
Government had not been able to tell the 
Court whether the rules were gazetted or 
otherwise notified rules and whether they 
were made in any particular year and 
by what authority and under any parti- 
cular provision of law and that it was not 
known when the ‘note’ to the rule was 
added, the High Court held that it would 
not be proper to rely upon Rule 6-A and 
that a note to a rule had in any case no 
legal effect. 

6. In the course of arguments be- 
fore this Court the relevant rules were 
sought to be produced. Based on the 
existence of those rules and on the deci- 
sion of this Court in Mohd. Shuiat Ali v. 
Union of India, (AIR 1974 SC 1631) it was 
argued on behalf of the appellants that 
rules relating to promotion do not come 
within the scope of Section 81/6), The 
above decision of this Court was concern- 
ed with Section 115 (7) of the States Re- 
organisation Act. There was in that case 
a circular of the Central Government 
dated May 11, 1957 to all State Govern- 
ments stating, among other things. that so 
far as departmental promotion was con- 
cerned the decision of the Central Gov~ 
ernment was that “it would not be ap- 
propriate to provide any protection in the 
matter.” On the basis of that circular it 
was pointed out by this Court that so far 
as departmental promotion was concerned 
the State Governments mighi. if thev so 
desired, change the conditions of service 
and for this purpose they might assume 
the previous approval of the Central 
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Government as required by the proviso 
to Section 115 (7) and as the Central Gov- 
errment had given its approval to any 
alteration which the State Government 
might wish to make in the conditions of 
service relating to departmental promo- 
tion they did not need to be protected, 
andi held that the Andhra Rules and 
Ardhra Pradesh Rules regarding promo- 
tion did not contravene the proviso to 
Section 115 (7). In view of this decision 
the question whether there was any cor- 
responding rule in the State of Bombay 
before the parties in this case: were al- 
lotted to the State of Gujarat becomes 
academic. Whether there was or there 
was not any rule governing the parties 
while they were serving the Bombay 
State requiring that they should pass the 
G. D. C. & A. examination in order to 
qualify for promotion to higher posts the 
rule made by the Guiarat Government in 
1962 should be held to be not hit by Sec- 
tion 81 (6) of the Bombay Re-organisation 
Act, 1960. 


7. It was. however, argued on be- 
half of the petitioners that the circular of 
the Central Government which was under 
consideration by this Court in the deci- 
sion above cited was dated 11-5-1957 and 
cannot therefore apply in relation to 
the provisions of the Bombay Reorganisa- 
tion Act. 1960, which came into force sub- 


sequently, But there is a fallacy in this 
argument. Section 81 (6) reads: 
“Nothing in this section shall be 


Geemed to affect, after the appointed dav 
the operation of the provision or the pro- 
visions of Chapter I of Part XIV of the 
Constitution in relation to the determi- 
nation of the conditions of service of per- 
sons serving in connection with the af- 
fairs of the State of Maharashtra or 
Gujarat. 


Provided that the conditions of ser- 
vice applicable immediately before the 
appointed day to the case of any person 
provisionally or finally allotted to the 
State of Maharashtra or Gujarat under 
this section shall not be varied to his dis- 
advantage except with the previous ap- 
proval of the Central Government.” 

8. The question, therefore, is what 
were the conditions of service applicable 
immediately before the appointed dav to 
the parties in this case. They were the 
rules and orders applicable. to them when 
they were servants of the State of Bombay 
before May 1, 1960. The conditions of ser- 
vice applicable to them included not mere- 
ly the rules made under the proviso to 
Article 309 of the Constitution, it also 
included a liability to be subjected to any 
other rule that might be made under that 
proviso till May 1. 1960 by the State of 
Bombay. The States Reorganisation Act, 
1956 was also applicable to them. It 
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would be remembered that under the 
States Reorganisation Act, 1956 the new 
State of Bombay included not merely the 
pre-reorganisation State of Bombay but 
also area of Kutch. Marathwada from 
the old Hyderabad State and the Vidharba 
region- from the old Central Provinces 
and Berar. In respect of all Government 
servants who were allotted to the re- 
organised State of Bombay Section 115 (7) 
of the States Reorganisation Act applied. 
It was under the proviso to that section 
that the above mentioned circular of May 
11, 1957 was issued by the Government 
of India, Under that circular it was open 
to the reorganised State of Bombay to 
make any rules for promotion of its ser- 
vants which were not applicable to them 
before. the formation of the reorganised 
State of Bombay. In other words the re- 
organised State of Bombay had the right 
to make rules regarding those Govern- 
ment servants including the parties in this 
case. The reorganised State of Bombay 
could have made rules making the 
G. D. C. & A. a necessary qualification for 
promotion even though there was no such 
rule earlier. Therefore the conditions of 
service of the servants of the reorganised 
State of Bombay .before Ist of May. 1960 
included a condition that they would be 
subject to any rule made by that State 
in respect of their promotion. The power 
granted to the reorganised State of Bom- 
bay should be deemed to accrue to the 
successor States. that is. the States of 
Maharashtra and Guiarat, 


9. ; We mav in this connection refer 
to Section 87 of the Bombay Reorganisa- 
tion Act, 1960 which reads: 


“87. Territorial extent of laws.— The 
provisions of Part II shall not be deemed 
to have effected any change jn the terri- 
tories to which anv Jaw in force imme- 
diately before the appointed day extends 
or applies. and territorial references in 
any such law to the State of Bombay shall 
until otherwise: provided by a competent 
Legislature or other competent authority. 
be construed as meaning the territories 
within that State immediately before the 
appointed day.” 

Law is defined in that Act in Section 2 (d) 
as follows: 

* “law” includes any enactment, 
ordinance. regulation, order, bye-law. 
rule, scheme, notification or other instru- 
ment having, immediately before the ap- 
pointed dav. the force of law in the whole 
or in any part of the State of Bombay.” 


10. The memorandum of Central 
Government dated 11th May. 1957 was 
an approval in terms of the proviso to 
sub-section (7) of Section 115 of the States 
Reorganisation Act. It is, therefore, an 
order or other instrument having the 
force of law for the purposes of the defini- 
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tion of ‘law’. That circular had certainly 
the force of law in the whole of the State 
of Bombay and as S, 87 provides that that 
law would continue to be in force within 
the territories of the State of Bombav im- 
mediately before the appointed day which 
included ‘the territories of the State of 
Maharashtra as well as the State of Guia- 
rat the reference to the State Govern- 
ment in the circular would include rafer- 
ences to the Governments of the Staite of 
Maharastra and the State of Guiarat. 
Tt should, therefore,. be held that even in 
terms of the circular of the Central Gov-. 
ernment dated 11th May, 1957 the Guia- 
rat Government was competent to make 
the rules which they had made in 1962. 
The argument on behalf of the petitioners 
therefore that no approval could have 
been given in terms of Section 87 of the 
Bombay Reorganisation Act by a circular 
issued even in 1957 before that Act was 
passed has no force. 


il. The result is that the order of 
the Government of Guiarat State of 1962 
laying down the, G. D.C. & A. examination 
as a necessary qualification for promotion 
should be held to be valid. The appeal 
is therefore allowed and the judgmen: of 
the Gujarat High Court set aside. We, 
however. make it clear that no recovery 
shall be mace from the respondents, In 
the circumstances of this case there will 
be no order as to costs. 
Apveal allowed. 
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KRISHNA IYER, A. C. GUPTA, 5. 
MURTAZA FAZL ALI JJ. 


Bar Council of Maharashtra, Ap- 
pellant v. M. V. Dabholkar ete. etz., 
- Respondents. 


Civil Appeals Nos. 
of 1974, D/- 13-8-1975. 

(A) Advocates Act (1961), Ser- 
tion 38 — “Person aggrieved” — State 
Bar Council is a person aggrieved to 
maintain an appeal under S. 38. 


The State Bar Council is a per- 
son aggrieved to maintain an appeal 
under S., 38. (Paras 31, 33, 43) 


*(D, Œ. Appeals Nos. 15 to 19, 21, 22 
and 25 of 1973, D/- 14-4-1973—(D. 
C. of B. Council of India N. Delhi.) 
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A. LR, 


Per Majority (M. H. Beg. J. con- 
tra only on point of existence of lis 
between the Bar Council and the de- 
linquent advocates): 


The Bar Council is “a person ag- 
grieved” for these reasons. First, the 
words “person aggrieved” in the Act 
are of wide import in the context of 
the purpose and provisions of the sta- 
tute. In disciplinary proceedings be- 
fore the disciplinary committee there 
is no lis and there are no parties. 
Therefore, the word “person” will 
embrace the Bar Council which re- 
presents the Bar of the State. Second, 
the Bar Council is “a person aggriev- 
ed” because it represents the collec- 
tive conscience of the standards of 
professional conduct and etiquettes. 
The Bar Council acts as the protector 
of the purity and dignity of the pro- 
fession. Third, the function of the 
Bar Council in entertaining com- 
plaints against advocates is when the 
Bar Council has reasonable belief 
that there is a prima facie case of 
misconduct that a disciplinary com- 
mittee is entrusted with such inquiry. 
Once an inquiry starts, the Bar Coun- 
cil has no control over its decision, 
The Bar Council may entrust it to an- 
other disciplinary committee or the 
Bar Council may make a report to 
the Bar Council of India. This indi- 
cates that the Bar Council is all the 
time interested in the proceedings for 
the vindication of discipline, dignity 
and decorum of the profession. 
Fourth, a decision of a disciplinary com- 
mittee can only be corrected by ap- 
peals as provided under the Act. When 
the Bar Council initiates proceedings 
by referring cases of misconduct to 
disciplinary committee, the Bar 
Council in the performance of its 
functions under the Act is interested 
in the task of seeing that the advo- 
cates maintain the proper standards 
and etiquette of the profession. 
Fifth, the Bar Council is vitally con- 
cerned with the decision in the con- 
text of the functions of the Bar Coun- 
ci. The Bar Council will have a 
grievance if the decision prejudices 
the maintenance of standards of pro- 
fessional conduct and ethics, 

(Para 30) 

Per M. H. Beg. J.:—. 


The State Bar Council, in its exe- 
cutive capacity, acts as the prosecu- 
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tor through its Executive Committee. 
There is no incongruity in its Disci- 
plinary Committee, representing its 
judicial wing, functioning as an im- 
partial Judge whose decisions 
binding upon the State Bar Council. 
If a Bar Council, dissatisfied with a 
decision of its Disciplinary Commit- 
tee, can appeal against it, it must 
therefore be held that it is a party 
to a “lis”. (Paras 39. 41) 


Per V. R. Krishna Iyer, J.:— 


A case of professional misconduct 
is not a lis in the British sense nor a 
case and controversy in the American 
meaning. It is a public investigation 
about misconduct by one belonging to 
a public profession where every mem- 
ber of the Bar with a reputation to 
lose has a stake and every one con- 
cerned with the justice administration 
is interested. In a developing country 
this pattern of public oriented litiga- 
tion better fulfils the rule of law if 
it is to run close to the rule of life. 
The Bar Council clearly comes with- 
in this category of organisations when 
a lawyer is involved. (Para 53) 


(B) Advocates Act (1961), Sec- 
tions 37, 38 — “Person aggrieved” — 
Interpretation — Restricted meaning 
— Permissibility — (Interpretation 
of Statutes), 


The meaning of the words “a 
person aggrieved” may vary according 
to the context of the statute. One of 
the meanings is that a person will be 
held to be aggrieved by a decision if 
that decision is materially adverse to 
him. Normally, one is required to 
establish that one has been denied or 
deprived of something to which one 
is legally entitled in order to make 
one “a person aggrieved”. Again a 
person is aggrieved if a legal burden 
is imposed on him. The meaning of 
the words “a person aggrieved” is 
sometimes given a restricted meaning 
in certain statutes which provide re- 
medies for the protection of private 
legal rights. The restricted meaning 
requires denial or deprivation of le- 
gal rights. A more liberal approach 
is required in the background of sta- 
tutes which do not deal with property 
rights but deal with professional con- 
duct and morality. The words “per- 
sons aggrieved” in Sections 37 and 
38 are of wide import and should not 
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be subjected to a restricted interpre- 
tation of possession or denial of legal 
rights or burdens or financial inte- 


rests. (Para 27) 
Cases Referred: Chronological Paras 
AIR 1971 SC 385 = (1971) 1 SCR 863 
21, 22, 52. 57 

(1962) 369 U. S. 186 = 7 L ed 2d 663 
55 


1961 AC 617 = (1961) 2 WLR 845 57 
AIR 1955 SC 223 = (1955) 1 SCR 
1055 52 
(1947) 2 All ER 395 = 111 J. P. 508 
38 

(1859) 7 H. L. C. 633 = 11 ER 252 38 


Mr. V. S. Desai Sr. Adoveate 
(Mr. Vimal Dave and Miss Kailash 
Mehta (Advocates of M/s. Mehta 
Dave & Co. ) Advocates with him) for 


Appellant in all the Appeals. 
Mr. M. V. Dabholkar, Advocate 
(In person), (In C. A. No. 1461 of 


1974); Mr. Z. F. Bootwala and Mrs. 
Urmila Sirur, Advocates (In C. As. 
Nos. 1462-64 of 1974); M/s. V. N. Gan- 
pule and V. H. Dixit. Advocates (In 
person) (In C. A. No. 1465 of 1974); 
Mr. K. G. Mandalia Advocate (In per- 
son) (In C. A, No. 1466 of 1974); 
Mrs. E. Udayarathnam, and Mr. A. K. 
Doshi, Advocates (In person) (In C. A. 
No. 1467 of 1974) and Mr. D. K. Rai- 
singhani, Advocate (In person) (In C. 
A. No. 1468 of 1974), for Respondents; 
M/s. D. K. Sinha and S. K. Sinha, Ad- 
vocates, for Bar Council of Bihar 
State; Mr. D. V. Patel, Sr. Advocate 
(Mrs. K. Hingorani Advocate with 
him). for Bar Council of India. 


Judgment of the Court was 
livered by 
A. N. RAY C. J. (for and on be- 


de- 


half of self, H. R. Khanna, K. 
K. Mathew, A. C, Gupta, and 
S. M F. Afi JJ.):-—— These 
appeals were placed before this 


Bench for consideration of the 
question whether the Bar Council of 
a State is “a person aggrieved” to 
maintain an appeal under Section 38 
of the Advocates Act, 1961 herein- 
after called the Act.. 


2, The Bar Council of Maha- 
rashtra on 8 August, 1964 considered 
a complaint received from the High 
Court against the respondents and re- 
solved that the complaint received 
from the High Court against the res- 
pondents be referred to the discipli- 
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nary committee. Another resolution 
was passed by the Bar Council of 
Maharashtra on the same day where- 
by Messrs Hotchand Advani, R. W. 


Adik and S. C. Chagla were elec- 
ed as members of the disciplinary 
committee to enquire into the com- 


plaints. 

3. The aforesaid disciplinary 
committee met on 19 March. 1965 
and heard the Advocates for the Bar 
Council of the State of Maharashtra. 
After considering the papers placed 
before the committee, it directed the 
Registrar to issue notices under sec- 
tion 35 (2) of the Act to the “parties 
concerned including the Advocate- 
General”. The committee also express- 
ed the opinion that “there is a prima 
facie case of professional misconduct”. 


4. The Bar Council of Maha- 
rashtra on 18 May, 1965 issued no- 
tices under S. 35 of the Act to the 
respondents. The notice was describ- 
ed as a suo motu inquiry against the 
respondents. The notice proceeded 
with the recital thatit came to the no- 
tice of the Bar Council of Maharash- 
tra that the respondents stood at the 
entrance of the Court House at the 
Presidency Magistrate’s Court, Es- 
planade, Fort Bombay and solicited 
work and generally behaved at that 
place in an undignified manner and 
the said acts amounted to professional 
and/or other misconduct and the Bar 
Council constituted disciplinary com- 
mittee and the inquiry was entrusted 
to the committee consisting of Messrs 
H. C. Advani, R. W. Adik and S. C. 
Chasla. 


5. The said disciplinary com- 
mittee heard evidence upto 31 August, 
1968. On 14 June, 1969, the Bar 


Council of Maharashtra passed a re- 
solution requesting the aforesaid dis- 
ciplinary committee to proceed with 
the inquiry which was pending be- 
fore them prior to 31 March, 1969. 


6. The disciplinary committee 
of the Bar Council of Maharashtra on 
27 June, 1973 found the respondents 
guilty of conduct which seriously 
lowered the reputation of the Bar in 
the eyes of the public. The discipli- 
nary committee directed that the res- 
pondents would stand suspended from 
practising as advocates for a period 
of three years. The suspension orders 


were to be operative from 1 August. 
1973. 


T7. The respondents preferred 
appeals before the ‘Bar Council of 
India. In these appeals, the respon- 


dents impleaded the Bar Council of 
Maharashtra as respondents. The dis- 
disciplinary commitieeof the Bar 
Council of India on 14 April, 1974 al- 
lowed the appeals and set aside the 
orders of the disciplinary committee 
of the Bar Council of Maharashtra. 
While setting aside the orders of the 
disciplinary committee of the Bar 
Council of Maharashtra, the discipli- 
nary committee of the Bar Council of 
India stated as follows:— 


“The Bar Council of Maharashtra 
has not appeared even though they 
started the proceedings suo motu and 
we do not pass any orders as to 
costs and we direct each party will 
bear their costs. However, we have 
gone through the evidence ourselves 
and also the same has been placed in 
detail by the appellants. All that we 
can say is that we expected the Bar 
Council of Maharashtra to be respre- 
sented in the appeal because proceed- 
ings were started suo motu.” 


8. These statements of the dis- 
ciplinary committee of the Bar Coun- 
cil of India indicate that the Bar 
Council of Maharashtra should have 
appeared before the disciplinary com- 
mittee of the Bar Council of India. 


g. The scheme of the Advo- 
cates Act in short is as follows: 

There are State Bar Councils. 
There is Bar Council of India. Every 
Bar Council is a body corporate. 


10. The functions of a State 
Bar Council are inter alia to enter- 
tain and determine cases of miscon- 
duct against advocates on its roll 
and to safeguard the rights, privileges 
and interests of advocates on its roll. 


11. The functions of the Bar 
Council of India are inter alia to lay 
down standards of professional con- 
duct and etiquette, to lay’ down the 
procedure to be followed by its disci- 
plinary committee and the disciplinary 
committees of State Bar Councils, to 


safeguard the rights, privileges 
and interests of advocates and 
to exercise general supervision 


and control over State Bar Councils. 
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12. Disciplinary committees 
are constituted by each Bar Council. 
A Bar Council is required to consti- 
tute one or more disciplinary commit- 
tees each of which shall consist of 
three persons of whom two shall be 
persons elected by the Council from 
amongst its members and the other 
shall be a person co-opted by the 
Council from amongst advocates wha 
possess the qualifications specified in 
the proviso to Section 3 (2) of the 
Act and are not members of the 
Council, and the  senior-most advo- 
cate amongst the members of a dis- 
ciplinary committee shall he its 
Chairman. 


13. When the Executive Com- 
mittees of a State Bar Council and 
of the Bar Council of India and an 
Enrolment Committee of a State Bar 
Council and the legal education com- 
mittee of the Bar Council of India 
are to consist of members elected by 
the Council from amongst its mem- 
bers, it is noticeable that the disci- 
plinary committees of Bar Councils of 
State as well as of Bar Council of 
India shall consist of three persons of 
whom two shall be elected by the 
Council from amongst its members 
and the other shall be a person co- 
opted by the Council from advocates 
who are not otherwise members of 
the Council, 

14. Chapter V of the Act re- 
lates to the Conduct of Advocates. 
Chapter V contains Sections 35 to 
44, Section 35 states that where on 
“ receipt of a complaint or otherwise 
a State Bar Council has reason to 
beleve that any advocate on its roll 
has been guilty of professional or 
other misconduct, it shall refer the 
case for disposal to its disciplinary 
committee. The State Bar Council 
may, either of its own motion or on ap- 
plication made to itby any person in- 
terested, withdraw a proceeding pend- 
ing before its disciplinary committee 
and direct that inquiry to be made by 
ancther disciplinary committee ofthe 
State Bar Council, The disciplinary 
committee of a State Bar Council 
shall fix a date for the hearing of the 
cas2 and shall cause a notice to be 
given to the advocate concerned and 
to the Advocate-General of the State. 
The disciplinary committee of the State 
Bar Council may make any of the fol- 
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lowing orders namely. (a) dismiss the 
complaint, or where the proceedings 
were initiated at the instance of the 
State Bar Council, direct that the pro- 
ceedings be filed, (b) reprimand the 
advocate, (c) suspend the advocate 
for such period as it may deem fit, 
(d) remove the name of the advocate 
from the State roll of advocates. 


15. Section 36 speaks of disci- 
plinary powers of the Bar Council of 
India and provides that where on re- 
ceipt of a complaint or otherwise the 
Bar Council of India has reason to 
believe that any advocate whose name 
is not entered on any State roll has 
been guilty of professional or other 
misconduct, it shall refer the case for 
disposal to its disciplinary commit- 
tee. The disciplinary committee of 
the Bar Council of India may either 
of its own motion or on a report by 
any State Bar Council or on an appli- 
cation made to it by any person in- 
terested, withdraw for inquiry before 
itself any proceeding for disciplinary 
action against any advocate pending 
before the disciplinary committee of 
any State Bar Council and dispose of 
the same. 


16. Section 37 speaks of ap- 
Council of India. 
This section states that any person ag- 
grieved bv an order of the disciplinary 
committee of a State Bar Council or 
the Advocate-General of the State 
may, within sixty days of the date of 
communication of the order, prefer 
an appeal to the Bar Council of India. 


17. Section 38 provides for 
appeal to the Supreme Court. Sec- 
tion 38 states that any person aggriev- 
ed by an order made by the discipli- 
hary committee of the Bar Council of 
India under Section 36 or Section 37 
or the Attorney-General of India or 
the Advocate-General of the State, as 
the case may be, may prefer an ap- 
peal to the Supreme Court. 

18. Section 49 of the Act pro- 
vides that the Bar Council of India 
may make rules for discharging its 
functions under the Act and in par- 
ticular such rules may prescribe in- 
ter alia the standards of professional 
conduct and etiquette to be observed 
by advocates. The Bar Council of 
India in exercise of the rule making 
power under Section 49 (c) of the 
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Act on 10 and 11 July, 1954 appro- 
ed the rules of standards of profes- 
sional conduct and etiquette. The 
Standards of professional conduct 
and etiquette are described in 
five sections. The first section 
deals with duty’ of advocates to 
the Court. The second section speaks 
of duty of advocates to the clients. 
The third section consists of rules re- 
garding duty of advocates to op- 
ponent. The fourth section prescribes 
duties of advocates to colleagues, The 
fifth section lays down restrictions on 
advocates on other employments. 


19. The present appeals touch 
on Rule 36 of the Rules of the Bar 
Council of India. Rule 36 is in the 
fourth section under the heading 
“duty to colleagues.” Rule 36 speaks 
that “an advocate shall not solicit 
work or advertise either directly or 
indirectly, whether by circular, ad- 
vertisements. touts, personal com- 
munications, interviews not warranted 
by personal relations, furnishing 
newspaper comments or procuring 
his photograph to be published in con- 
nection with cases in which he has 
been engaged or concerned.” 


20. The question for conside- 
ration is the meaning of the words 
“any person aggrieved by an order 
made by the disciplinary committee 
of the Bar Council of India” cccur- 
ring in Section 38 of the Act. It is 
- noticeable that in Section 37, the Ad- 
vocate-General of the State and in 
Section 38, the Attorney-General or 
the Advocate-General of the State, 
as the case may be, have been given 
specific rights of appeal. These rights 
were introduced into the Act by am- 
endments made in the year 1974 by 
Amending Act 60 of 1973. 


21. In Adi Pherozshah Gandhi 
v. H. M. Seervai, Advocate-General of 
Maharashtra, Bombay reported in 
(1971) 1 SCR 863 = (AIR 1971 SC 
385) the question which fell for con- 
sideration was whether the appeal fil- 
ed by the Advocate-General of Maha- 
rashtra before the Bar Council of 
India was competent. The majority 
view was that the Advocate-General 
of the State was not competent to 
file an appeal to the Bar Council of 
India. In the Maharashtra case 
(supra), the disciplinary committee 


of the State Bar Council was satisfied 
that there was no reason to hold Adi 
Pherozshah Gandhi guilty of profes- 
sional misconduct or other miscon- 
duct. The Advocate-General of 
Maharashtra filed an appeal before 
the Bar Council of India. The appel- 
lant objected to the locus standi of 
Advocate-General before the Bar 
Council of India. That objection was 
Overruled and the appeal filed by the 
Advocate-General was accepted by 
the disciplinary committee of the 
Bar Council of India. The discipli- 
nary committee of the Bar Council of 
India held the advocate, Adi Pheroz- 
shah Gandhi guilty of misconduct and 
suspended him from practice for one 
year. The advocate preferred an ap- 
peal under Section 38 of the Act to 
this Court. In view of majority deci- 
sion, the appeal filed by Adi Pheroz- 
shah Gandhi was accepted by this 
Court on the ground that the Advo- 
cate-General of Maharashtra was in- 
competent to file an appeal. It is in 
this background that amendments 
have been introduced into Sections 
37 and 38 of the Act conferring right 
of appeal on the Advocate-General of 
State and the Attorney General of 
India under Sections 37 and 38 res- 
pectively. 


22. The respondents contend- 
ed on the ruling of this Court in Adi 
Pherozshah Gandhi’s case (AIR 1971 
SC 385) (supra) that the Bar Council 
of the State is not a person aggriev- 
ed to maintain an appeal against a 
decision of its disciplinary committee 
for these reasons. First, the Bar 
Council of a State is not an aggriev- 
ed person because Bar Council has 
not suffered any legal grievance, and 
the desicion of the Bar Council of 
India has not deprived the Bar Coun- 
cil of a State of anything. Second, 
the allegation that order of the dis- 
ciplinary committee ofthe Bar Coun- 
cil of India is wrongfully made does 
not by itself give any grievance to 
the Bar Council of a State. The per- 
son must be aggrieved by the order 
and not by the consequences which 
ensue, Third. it is not the duty of 
the State Bar Council to attempt to 
set right any alleged error of the dis- 
ciplinary committee of the Bar Coun- 
cil of India. The reason is that no 
such duty has been imposed or cast 
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by law on the Bar Council of a 
State. Fourth, a person can be said 
to be aggrieved by an order which is 
to his detriment, pecuniary or other- 
wise or causes him some prejudice in 
some form or other. Fifth, the Bar 
Council of a State is subordinate to 
Bar Council of India and is, there- 
fore, not competent to appeal against 
any order of the superior body. Fi- 
nally, an appeal could have been fil- 
ed by the Advocate-General or the 
Actorney-General of India who have 
the right to appeal but they have cho- 
sen not to do so. 


23. The scheme and the provi- 
sions of the Act indicate that the con- 
stitution of State Bar Councils and 
Bar Council of India is for one of 
the principal purposes to see that the 
standards of professional conduct and 
etiquette laid down by the Bar Coun- 
cil of India are observed and preserv- 
ed. The Bar Councils therefore en- 
tertain cases of misconduct against 
advocates. The Bar Councils are to 
safeguard the rights, privileges and 
interests of advocates. The Bar 
Council is a body corporate. The dis- 
ciplinary committees are constituted 
by the Bar Council. The Bar Coun- 
cil is not the same body as its dis- 
ciplinary committee. One of the prin- 
cipal functions of the Bar Council in 
regard to standards of professional 
conduct and etiquette of advocates is 
to receive complaints against advo- 
cates and the Bar Council has reason 
to believe that any advocate has been 
guilty of professional or other mis- 
conduct it shall refer the case for 
disposal to its disciplinary committee. 
The Bar Council of a State may also 
of its own motion if it has reason to 
believe that any advocate has been 
guilty of professional or other mis- 
conduct it shall refer the case for dis- 
posal to its disciplinary committee, It 
is apparent that a State Bar Council 
not only receives a complaint but is 
required to apply its mind to find out 
whether there is any reason to be- 
lieve that any advocate has been 
guilty of professional or other mis- 
conduct. The Bar Council of a State 
acts on that reasoned belief. The Bar 
Council has a very important part to 
play first. in the reception of com- 
plaints, second, in forming reasonable 
belief of guilt of professional or other 
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misconduct and finally in making re- 
ference of thecase to its disciplinary 
committee, The initiation of the 
proceeding before the disciplinary 
committee is by the Bar Council of a 
State. A most significant feature is 
that no litigant and no member of 
the public can straightway com- 
mence disciplinary proceedings 
against an advocate. It is the Bar 
Council of a State which initiates the 
disciplinary proceedings. 


k 24. In finding out the mean- 
ing of the words “person aggrieved 
by an order made by the disciplinary 
committee of the Bar Council of 
India”, two features are to be kept 
in the fore-front. First, there is no 
lis in proceedings before the discipli- 
nary committee. When the discipli- 
nary committee exercises the power 
to reprimand the advocates, or sus- 
pend the advocate from practice or 
remove the name of the advocate, the 
committee does not decide a suit be- 
tween the parties. The Bar Council 
in placing a matter before the disci- 
plinary committee does not act as 
prosecutor in a criminal case. A 
complainant who prefers a complaint 


against an advocate is not 
like a plaintiff in a civil 
suit. The complaint is examin- 


ed by the Bar Council in order to 
find out whether there is any reason 
to believe that any advocate has been 
guilty of misconduct. The Bar Coun- 
cil may act on its own initiative on 
information which has come to its 
notice in the course of its 
duties. Second, there is no party to 
the disciplinary proceedings. It is be- 
cause the Bar Council, the Attorney- 
General, the Advocate-General, as 
the case may be, all act in protecting 
the interests of advocates, the inte- 
rests of the publie. In so acting there 
is no conflict between the advocate 
and any other person. The reason is 
that it is professional conduct, pro- 
fessional etiquette, professional ethics, 
professional morality, which are to 
be upheld, transgression of which re- 
sults in reprimanding the advocate 
or suspending him from practice or 
removing his name from the roll. 


25. With regard to the con- 


duct of the advocates, the State Bar 
Council plays an important part, vis- 
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a-vis the disciplinary committee con- 
stituted by the State Bar Council. 
First, under Section 35 (1A) of the 
Act the State Bar Council may either 
of its own motion or on application 
made to it by any person interested, 
withdraw a proceeding pending be- 
fore its disciplinary committee and 
direct the inquiry to be made by any 
other disciplinary committee of the 
State Bar Council. This indicates the 
watch that the State Bar Council has 


to keep. Its task does not cease on 
placing a matter before the disci- 
plinary committee. This provision 


shows on one hand the abiding inte- 
rest of the State Bar Council in the 
matter and on the other the duty of 
guarding the professional ethics with 
which it is entrusted. Second, under 
Section 36 (2) of the Act, a State Bar 
Council may make a report to the 
Bar Council of India to withdraw be- 
fore the disciplinary committee of the 
Bar Council of India any proceeding 
for disciplinary action against any 
advocate pending beforethe discipli- 
nary committee of a State Bar Council. 
These provisions indicate that after 
the State Bar Council has placed the 
matter before its disciplinary commit- 
tee, the Bar Council continues its 
check on the proceedings. These 
courses of action are procedural. 
These steps do not give the State 
Bar Council any power to deal with 
the decisions of the disciplinary com- 
mittee. The reason why the State 
Bar Council is empowered under the 
Act to withdraw proceedings from 
one disciplinary committee and give 
it to another or to have the discipli- 
nary proceedings withdrawn from the 
State for determination by the disci- 
plinary committee of the Bar Coun- 
cil of India is that the State Bar 
Council is all the time interested in 
the task of preserving the profession 
against impurities in the standards 
of conduct. The Bar Council is the 
collective representative of the law- 
yers, the public, in regard to the 
observance of professional ethics by 
persons belonging to the noble pro- 
fession. 


26. The words “person ag- 
grieved” are found in several statu- 
tes. The meaning of the words “per- 
son aggrieved” will have to be as- 
eertained with reference to the pur- 


pose and the provisions of the statute. 
Sometimes, it is said that the words 
“person aggrieved” correspond to the 
requirement of locus standi which 
arises in relation to judicial remedies. 

27, Where a right of appeal 
to Courts against an administrative 
or judicial decision is created by 
statute. the right is invariably con- 
fined to a person aggrieved or a per- 
son who claims to be aggrieved, The 
meaning of the words “a person ag- 
grieved” may vary according to the 
context of the statute. One of the 
meanings is that a person will be held 
to be aggrieved by a decision if that 
decision is materially adverse to him. 
Normally, one is required to establish 
that one has been denied or deprived 
of something to which one is legally 
entitled in order to make one “a per- 
son aggrieved.” Again a person is 
aggrieved if a legal burden is imposed 
on him, The meaning of the words “a 
person aggrieved” is sometimes given 
a restricted meaning in cer-| ` 
tain statutes which provide 
remedies for the protection of 
private legal rights. The restricted 
meaning requires denial or depriva-| 
tion of legal rights. A more liberal 
approach is required in the back- 
ground of statutes which do not deal 
with property rights but deal with 
professional conduct and morality. 
The role of the Bar Council under 
the Advocates Act is comparable to 
the role of a guardian in professional 
ethics. The words “persons aggriev- 
ed” in Sections 37 and 38 of the Act 
are of wide import and should not be 
subjected to a restricted interpreta- 
tion of possession or denial of legal 
rights or burdens or financial inte- 
rests. The test is whether the words 
“person aggrieved” include “a person 
who has a genuine grievance because 
an order has been made which pre- 
judicially affects his interests.” It 
has, therefore, to be found out whe- 
ther the Bar Council has a grievance 
in respect of an order or decision af- 
fecting the professional conduct and 
etiquette. 

28. The pre-eminent question 
is: what are the interests of the Bar 
Council? The interests of the Bar 
Council are the maintenance of stan- 
dards of professional conduct and eti- 
quette. The Bar Council! has no per- 
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sonal or pecuniary interest. The Bar 
Council has the statutory duty and 
interest to see that the rules laid 
down by the Bar Council of India in 
relation +o professional conduct and 
etiquette are upheld and not violated. 
The Bar Council acts as the sentinel 
of professional code of conduct and 
is vitally interested in the rights and 
privileges of the advocates as well 
as the purity and dignity of the pro- 
fession. 

29. The interest of the Bar 
Council is to uphold standards of 
professional conduct and etiquette in 
the profession, which is founded upon 
integrity and mutual trust. The Bar 
Council acts as the custodian of the 
high traditions of the noble profes- 
sion, The grievance of the Bar Coun- 
cil is to be looked at purely from the 
point of view of standards of profes- 
sional conduct and etiquette. If any 
decision of the disciplinary committee 
of the Bar Council of India is accord- 
ing to the State Bar Council such as 
will lower the standards and imperil 
the high traditions and values in. the 
profession, the State Bar Council is 
an aggrieved person to safeguard the 
interests of the public, the interests 
of the profession and the interests of 
the Bar. 


30. The Bar Council is “a 
person aggrieved” for these reasons. 
First, the words “person aggrieved” 
in the Act are of wide import in the 
context of the purpose and provisions 
cf the statute. In disciplinary pro- 
ceedings before the disciplinary 
committee there is no lis and there 
are no parties. Therefore. the word 
“person” will embrace the Bar Coun- 
cil which represents the Bar of the 
State. Second, the Bar Council is “a 
person aggrieved’ because it repre- 
sents the collective conscience of the 
standards of professional conduct and 
etiquette. The Bar Council acts as 
the protector of the purity and dig- 
nity of the profession. Third, the 
Zunction of the Bar Council in enter- 
taining complaints against advocates 
is when the Bar Council has reason- 
able belief that there is a prima facie 
case of misconduct that a disciplinary 
committee is entrusted with such in- 
guiry. Once an inquiry starts the 
Bar Council has no control over its 
decision. The Bar Council may en- 
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trust it to another disciplinary com- 
mittee or the Bar Council may make 
a report to the Bar Council of India.; 
This indicates that the Bar Council is 
all the time interested in the pro- 
ceedings for the vindication of disci- 
pline, dignity and decorum of the} 
profession. Fourth, a decision 
of a disciplinary committee can 
only be corrected by appeals as 
provided under the Act. When the 
Bar Council initiates proceedings by 
referring cases of misconduct to dis- 
ciplinary committee the Bar Council 
in the performance of its functions 
under the Act is interested in the 
task of seeing that the advocates! 
maintain the proper standards and! 
etiquette of the profession. Fifth.! 
the Bar Council is vitally concerned, 
with the decision in the context of 
the functions of the Bar Council. 
The Bar Council will have a griev- 
ance if the decision prejudices the 
maintenance of standards of profes- 
sional conduct and ethics. 


31. For these reasons we hold 
that the Bar Council is an aggrieved 
person to maintain an appeal under 
the Act. 


32. The appeals will now be 
heard on merits by a Division Bench. 

M. H. BEG, J.:— 33. I not, 
only concur with the conclusion reach- 
ed by My Lord the Chief Justice and 
the reasons given to support it. but 
I think that we can and should hold 
that there was actually a “lis” þe- 
tween the Bar Council and the al- 
legedly delinquent Advocates who 
were hauled up before its Disciplinary 
Committee, on complaints sent by the 
Executive Committee of the State 
Council, for what were said to be 
acts of professional misconduct. 


34, The learned Chief Justice 
has very clearly and succinctly set 
out the reasons why a State Bar 
Council is a “person aggrieved” en- 
titled to appeal against orders in dis- 
ciplinary proceedings against mem- 





bers of the Bar of the State. It re- 
presents the Bar of the State. It is 
the “keeper of the conscience’ and 


the guardian of the interests of mem- 
bers of the Bar. It acts “as the pro- 
tector of the purity and dignity of 
the profession.” Its function in rela- 
tion to disciplinary proceedings, is to 
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entertain complaints against Advo- 
cates, and, when there is a prima 
facie case of misconduct, to initiate 
proceedings by sending the compldint 
to its Disciplinary Committee. It has 
an interest in seeing that correct de- 
cisions are given upon matters 
involving allegations of misconduct 
against members of the Bar of the 
State. My learned brother Krishna 
Iyer has indicated the wide range 
and the social significance and dimen- 
sions of this interest. 


35. A State Bar Council is 
composed primarily of members elect- 
ed from amongst Advocates of a 
State. Its statutory functions are 
given in Section 6 of the Advocates 
Act, 1961 (hereinafter referred to as 
‘the Act’), Amongst these. we are 
especially concerned here with clau- 
ses (c) and (d) of Section 6 (1) of 
the Act, which read as follows: 


(c) to entertain and determine 
cases of misconduct against advocates 
on its roll; 


(d) to safeguard the rights, privi- 
leges and interests of advocates on its 
roll;” 


36. Under Section 9 of the 
Act, the State Bar Council constitutes 
its Disciplinary Committee consisting 
of “three persons of whom two shall 
be persons elected by the Council 
from amongst its members and the 
other shall be a person co-opted by 
the Council from amongst Advocates 
who possess the qualifications speci- 
fied............ ”) Under Section 10 it 
elects an Executive Committee of five 
members and an Enrolment Commit- 
tee of three members. Thus, the State 
Bar Council operates through its com- 
mittees. Each Committee has distinct 
and separable functions. Each could, 
therefore, be said to have a “per- 
sona” and an identity of its own 
which is distinguishable from that of 
the Bar Council as a whole. Each 
Committee, no doubt, acts for the 
Bar Council, but its members are- 
likely to be different although this is 
not necessarily so. In any case, 
when the State Bar Council has sent 
a case to its Disciplinary Committee, 
under Section 35 of the Act, that Com- 
mittee proceeds as an independent 
and impartial authority which tries a 
complaint and either dismisses it or 


ALR. 
directs proceedings to be filed, or, 
upon finding an advocate guilty, 


punishes him by either reprimanding 
him, suspending him from practice 
for a specified period, or orders re- 
moval of his name from its roll of 
advocates. Indeed, Section 42 (1) of 
the Act gives the Disciplinary Com- 
mittee the powers of a Civil Court 
under the Civil Procedure Code; and, 
Section 42 (2) enacts that its proceed- 
ings shall be “deemed” to be judicial 
proceedings for the purposes mention- 
ed there, 


_ 37. At the trial of a com- 
plaint, opportunities to be heard 
must be given to the Advocate Gene- 
ral and to the Advocate who is tried 
by it. This has to be done because 
there are disputes and conflicting in- 
terests and points of view on’ which 
the Disciplinary Committee has to 
give its decisions. The Advocate 
General can appear either personally 
or through an Advocate representing 
him. He presumably represents pub- 
lic interest as well as the interests of 
the legal profession of which he is 
the formal head in the State. It is 
true that there is no provision in 
Section 35 of the Act for impleading 
the State Bar Council which, on its 
executive side, initiates the proceed- 
ings by sending the case to its Disci- 
plinary Committee. But, if the Bar 
Council has separable interest, as a 
guardian of the rights and privileges 
of the members of the Bar, specifical- 
ly mentioned by Section 6 (1) (d) of 
the Act, there is no reason why a 
right to represent this interest before 
its own Disciplinary Committee as 
well as before the Bar Council of 
India, on an appeal under Section 37 
of the Act, or, on the further appeal 
to this Court under Section 38 of the 
Act, should be denied to it. Neither 
Section 37 nor Section 38 of the 
Act mention the State Bar Council as 
a separate entity. Nevertheless, if, 
as we are holding, it can have the lo- 
cus standi and rights of a “person ag- 
grieved”, affected by the results of 
such proceedings. I see no reason 
why we should not say that it is in 
the position of a party to a “lis” or 
a dispute between itself and the al- 
legedly delinquent Advocate towards 
the decision of which the proceedings 
are directed. 
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38. The term “lis” is not con- 
fined to litigation by means of a suit 
in a Court of law. In Butler v. 
Mountgarret, (1859) 7 HLC 633 at 
p. 641 it was held that a “suit is not 
necessary to constitute lis’. It was 
pointed out there that “a family con- 
troversy capable of being litigated is 
a lis mota”, In B. Johnson & Co. 
(Builders) v. Minister of Health, (1947) 
2 Ail ER 395 at p. 399 Lord Greene, 
M. R. said “Lis implies the concep- 
tion of an issue joined between two 
parties. The decision of a lis...... is 
the decision of that issue”. 


39. If the State Bar Council, 
acting through its Executive Commit- 
tee, has found a prima facie case to 
be sent and tried by its Disciplinary 
Committee, it performs the functions 
ota prosecuting agency. It does soin 
the discharge of its duty to safeguard 
“the rights, privileges and interests” 
of Advocates as a whole on its roll 
which are affected by the miscon- 
duct of an Advocate. There are, 
therefore, triable issues between it 
and the individual Advocate accused 
of misconduct. It seems to me that 
‘we could and should, therefore, hold 
that the State Bar Council, in its 
executive capacity, acts as the prose- 
cutor through its Executive Commit- 
tee. There is no incongruity ın its 
(Disciplinary Committee, representing 
lizs judicial wing, functioning as an 
‘impartial Judge whose decisions are 
jbinding upon the State Bar 
iCouncil, If we are holding 
that a Bar Council, dissatisfied 
with a decision of its Disciplinary 
Committee, can appeal against it, we 
have to, I think, as its logical corol- 
lary also hold that it is a party to a 
“lis”. Our opinion that it is a “per- 
son aggrieved”, within the meaning 
of that expression as used in Sec- 
tions 37 and 38 of the Act necessari- 
ly implies that. 





40. The point of view stated 
above rests upon the distinction be- 
tween the two different capacities of 
the State Bar Council: an executive 
capacity, in which it acts as the pro- 
secutor through its Executive Com- 
mittee, and a quasi-judicial function, 
which it performs through its Disci- 
plinary Committee. If we can make 
this distinction, as I think we can, 
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there is no merger between the pro- 
secutor and the Judge here. If one 
may illustrate from another sphere, 
when the State itself acts through its 
executive agencies tc prosecute and 
then through its judicial wing to de- 
cide a case, there is no breach of a 
rule of natural justice. The prosecu- 
tor and the Judge could not be said 
to have the same personality or ap- 
proach just because both of them re- 
present different aspects or functions 
of the same State. 


Al, For the reasons given 
above, I do not see any objection to 
a participation of a State Bar Coun- 
cil in its executive capacity, in a dis- 
ciplinary proceedings, against an Ad- 
vocate on its roll, either at the ini- 
tial or the appellate stages. Before 
it can become a “person aggrieved” 
by an order against which it could 
appeal, there must have been a “lis” 
or a dispute to be decided which 
gives rise to the order complained of. 
To such a “lis” the State Bar Coun- 
cil, in its executive capacity must be 
deemed to be a party. Apparently, 
its interests are presumed to be suf- 
ficiently represented by the Advocate 
General. Hence, it was not consider- 
ed necessary to provide for its sepa- 
rate representation by a notice to be 
given by its Disciplinary Committee 
as is provided for in the case of the 
Advocate General. But, there seems 
to me to be no legal obstacle in the 
way of its separate representation, if 
it so desires. even before its own Dis- 
ciplinary Committee. It certainly 
has notice of every complaint when- 
ever it sends it to its Disciplinary 
Committee. Its right to appeal, in 
any event. as a “person aggrieved”, 
seems squarely covered by the pro- 
visions of Sections 37 and 38 of the 
Act. It may be mentioned here that 
the respondents themselves treated 
the Bar Council as a party interest- 
ed in a “lis”. so that it could become 
a “person aggrieved” by the setting 
aside of the orders against respon- 
dents, when they impleaded the 
State Bar Council as a respondent in 
their appeals to the Bar Council of 
India. Its statutory right to appeal 
to this Court under Section 38 is 
not affected by the mere fact that 
it did not put in appearance before 
the Bar Council of India. 


- 
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V. R. KRISHNA IYER, J;.— 42. 
My concurrence in the opinion 
which has been handed down by the 
learned Chief Justice is ordinarily 
dissuasive of a separate long note, 
save when a fresh perspective is to 
be presented or new frontiers are 
to be drawn by doing so, Partially, 
my supplementary has this apology. 

43. The two-day long argu- 
ments in this case have been devoted 
to a construction of two simple words 
in common use forming the expres- 
sion ‘person aggrieved’. Precedential 
erudition and traditional approaches 
notwithstanding, the key to the mean- 
ing of the expression in question lies 
in plain English plus the social feel 
of the statute and the public com- 
mitment of the legal profession, the 
regulation of which has been achiev- 
ed by the Advocates Act, 1961 (for 
short. the Act) wherein the above 
words occur. Legal scholarship, to 
be fruitful, must focus on the life- 
style of the law without getting lost 
in mere logomachy. 

4A, The short question is as to 
whether the State Bar Council is a 
‘person aggrieved’ within the mean- 
ing of Section 38 so that it has locus 
standi to appeal to this Court against 
a decision of the Disciplinary Tribu- 
nal of the Bar Council of India 
which, it claims, is embarrassingly er- 
roneous and, if left unchallenged, may 
frustrate the high obligation of main- 
taining standards of probity and 
purity and canons of correct ptfofes- 
sional conduct among the members 
of the Bar on its rolls. 


45. I skip the facts as they 
have been set out in the judgment of 
the learned Chief Justice, except to 
state that a number of advocates, 
who are ranged as respondents, had 
been found guilty by the Disciplinary 
Tribunal of the State Bar Council of 
unseemly soliciting but, on appeal, 
the disciplinary body of the National 
Bar Council, exonerated them on cer- 
tain view of ‘professional conduct, 
which disturbed the State Bar Coun- 
cil and even the All India Bar Coun- 
cil, with the result that the former 
came up to this Court in appeal and 
the latter actively supported this 
stand. 

46. The hackneyed phrase, 
‘person aggrieved’, is not merely of 
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frequent occurrence in statutes and 
in the writ jurisdiction but has come 
up for judicial consideration in Anglo- 
American and Indian courts ina vari- 
ety of a situations and legislative 
settings. Notwithstanding the slippery 
semantics of such legulese, the Indian 
legislative draftsmen have continued 
to use them, out of linguistic allegi- 
ance to the British art, and Indian 
Judges have frequently sought inter- 
pretative light from English authori- 
ties of ancient vintage. These ‘bor- 
rowed’ drafting and interpretative 
exercises are sometimes inept wheu 
time and country change and the con- 
text end text of the statute vary. I 
stress this aspect since much of the 
time of the Courts in India is consum- 
ed by massive, and sometimes mecha- 
nical, reliance on exotic construc- 
tions and default in evolving legisla- 
tive simplicity and avoiding interpre- 
tative complexity. At a time when 
our Courts are on trial for delayed 
disposals and mystifying processes. 
this desideratum becomes all the 
more urgent. Otherwise, why should 
decoding a single expression — 'per- 
son aggrieved’ — take two days of 
learned length? 


47. Even in England, so well- 
known a Parliamentary draftsman as 
Francis Bennion has recently plead- 
ed in the Manchester Guardian 
against incomprehensible law forget- 
ing ‘that it is fundamentally im- 
portant in a free society that the law 
should be readily ascertainable and 
reasonably clear, and that otherwise 
it is oppressive and deprives the citi- 
zen of one of his basic rights’. It is 
also needlessly expensive and waste- 
ful. Reed Dickerson, the famous 
American Draftsman, said: ‘It cost 
the Government and the public many 
millions of dollars annually’. The Ren- 
ton Committee, in England, has re- 
ported on drafting reform but it is 
unfortunate that India is unaware of 
this problem and in a post-Indepen- 
dence statute like the Advocates Act 
legislators should still get entangled 
in these drafting mystiques and 
judges forced to play a linguistic 
game when the country has an illi- 
terate laity as consumers of law and 
the rule of law is basic to our cons- 


titutional order. 
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48. Back to the issue. Is the 
State Bar Council a ‘person aggriev- 
ed’? No narrow, pedantic, technical 
or centenarian construction can be 
blindly applied. On the other hand, 
a spacious construction, functionally 
informed by the social conscience and 
the salutary purpose of the enact- 
ment must illumine the judicial ef- 
fort. So viewed, the ample import 
and breadth of meaning of the words 
‘person aggrieved’ will embrace the 
State Bar Council, for reasons which 
I shall presently set out. 


49. Each statute has a per- 
sonality and a message. Judicial in- 
terpretation is not bloodless and ste- 
rile exercise in spinning subtle webs, 
sometimes cobwebs, out of words and 
phrases otherwise simple, but to un- 
fold the scheme of the legislation in- 
sightfully, sense its social setting 
and read the plain intendment. This 
living approach can do justice to law. 
We are here concerned with a legis- 
lative outfit for a national Bar, orga- 
nising and prescribing its statutory 
autonomy, elective structure, public 
functions, internal regulation and ul- 
timate appeal to the Supreme Court 
where canons of good conduct have 
been allegedly breached by delin- 
quent lawyers. This conspectus will 
show what a vibrant and responsible 
role the Bar Council has to play at 
the State and national levels and any 
interpretation which will detract from 
this supervisory status of the Bar 
Council will be incongruous with 
the founding creed of the institution. 
The paramount concern of the Bar 
Councils is the lawyer, the public 
and professional responsibility. Any- 
thing that hurts the health of this 
system is a social trauma, a legal 
grievance, a special injury, for them. 
After all, ‘lawyer-power’ lasts not 
through peak incomes of a few and 
security of statutory monopoly, but 
by the high comport and ethics of the 
many, screening and weeding devi- 
ants and delinquents. 


50. Let us get a glimpse. of 
the great expectations about the le- 
gal profession in society. Long ago, 
De Toqqueville trenchantly remarked 
that the profession of lew 
tts the only aristocratic element 
which can be amalgamated without 
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violence with natural elements of de- 
mocracy I cannot believe that 
a Republie could subsist if the influ- 
ence of lawyers in publie business did 
not increase in proportion to the 
power of the people.” 


He rightly stressed that ‘lawyers be- 
long to the people by birth and in- 
terest, tothe aristocracy by habit and 
taste’, Thus the profession is the 
connecting link between the com- 
munity and the Administration, given 
an enlightened, goal-oriented group 
outgrowing its elitist mores. Indeed 
today lawyers are recruited also from 
the lower brackets. India has a huge 
number of law men who can bea 
foree. What Prof. Brabanti observed 
about the Pakistan Bar has some, only 
some though, relevance to India, and 
I quote: 

“The sheer size of the legal com- 
munity strongly organised into bar 
associations and closely allied with 
equally strong courts has not only 
been a major source for the diffusion 
and regeneration of norms generally, 
but by weight of numbers has en- 
abled the courts to remain strong and 
has prevented the rise of administra- 
tive lawlessness. There is a curious 
anomaly here. The legal community, 
while often antagonistic to govern- 
ment and constraining executive ac- 
tion, is nevertheless closely identified 
normatively and culturally with the 
bureaucratic elite. This identification 
curiously coupled with healthy anta- 
gonism actually enhances the strength 
of the legal community. It derives 
popular support from its ostensible 
opposition to Government, and 
at the same time elicits 
bureaucratic support in 
community at large. 
net-work of relationships in 
areas and the  cities...... In short, 
the legal community is a force to be 
reckoned with. It has challenged the 
executive during and after martial 
law, it has defined efforts to restrict 
court jurisdiction, it has compelled 
justiciability of fundamental rights, 
it has forced abrogation of several 
restrictive enactments. Is this law 
as an impediment to political develop- 
ment? Is this misallocation of scarce 
resources in the system? Is this un- 
productive use of non-productive 
man-power? On the contrary, if 


eszes 
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seems to us that this is the very geni- 
us of political development.” 
Michael Hager, after quoting Prof. 
Brabanti, comments (in his article in 
the American Bar Association Journal, 
January 1972, Vol. 58, on ‘The Role 
of lawyers in Developing Countries’): 
“The legal profession has a uni- 
que opportunity to effect change from 
- within the political elite, to exert 
pressure from without and to win 
over the general public to develop- 
ment policies. And as Mihaly and 
Nelson observed with respect to le- 
gal education, ‘law graduates usually 
fan out not only into legal practice 
but also into responsible positions in 
business, government and politics.” 


51. The Bar is not a private 
guild, like that of ‘barbers, butchers 
and candlestick-makers’ but, by bold 
contrast, a public institution commit- 
ted to public justice and pro bono 
publico service. The grant of a mono- 
poly licence to practice law is based 
on three assumptions: (1) There is a 
socially useful function for the law- 
yer to perform. (2) The lawyer is a 
professional person who will perform 
that function. and (3) His performance 
as a professional person is regulated 
by himself and more formally, by the 
profession as a whole. The central 
function that the legal profession 
must perform is nothing less than 
the administration of justice (‘The 
Practice of law is a Public Utility’— 
‘The Lawyer. The Public and Profes- 
sional Responsibility’ by F. Raymond 
Marks et al-Chicago American Bar 
Foundation, 1972, p. 288-289). A 
glance at the functions of the Bar 
Council, and it will be apparent that 
a rainbow of public utility duties, in- 
cluding legal aid to the poor, is cast 
on these bodies in the national hope 
that the members of this monopoly 
will serve society and keep to can- 
ons of ethics befitting an honourabie 
order. If pathological cases of mem- 
ber misbehaviour occur, the reputation 
and credibility of the Bar suffer a 
mayhem and who, but the Bar Coun- 
cil, is more concerned with ang sensi- 
tive to this potential disrepute the 
few black sheep bring about? , The 
official heads of the Bar i €., the At- 
torney General and the Advocates- 
General too are distressed if a lawyer 
‘stoops to conquer’ by resort to sol- 
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citing, touting and other corrupt prac- 
tices, 


52, I may now refer to A. P. 
Gandhi v. H. M. Seervai, (1971) i 
SCR 863 = (AIR 1971 SC 385) where 
divergent opinions were delivered 
but all concurred in treating the Bar 
Council as an ‘aggrieved person’, The 
earlier decision in Bhataraju, (1955) 1 
SCR 1055 at p. 1064 = (AIR 1955 SC 
223 at p. 227) strikes a note in conson- 
ance with this view. No hesitancy in- 
hibits me from hazarding the opinion 
that the social canvas must be spread 
wide when making out the profile of 
a statute like the Advocates Act for 
the good reason that the Bar has a 
share in being the sentinel on the qui 
vive when the legal dykes of right 
and justice are breached by authori- 
tarianism or citizen-wrong doing. Nor 
do I conceal my half-horror at any 
professional tribunal  glossing over 
‘snatching briefs’ and ‘dragging cli- 
ents’— provided they are proved — 
as less than gross misconduct. If the 
salt lose their savour, wherewith shall 
they be salted? However, I hasten 
to make it plain, to avoid prejudice to 
the parties, that I totally desist from 
pronouncing on the merits of the evi- 
dence in this case. 


53. One more point. A case 
of prozessional misconduct is not a 
lis in the British sense nor a case 
and controversy in the American 
meaning, It is a public investigation 
about misconduct by one belonging 
to a public profession where every 
member of the Bar with a reputa- 
tion to lose has a stake and every 
one concerned with the justice ad- 
ministration is interested. Traditional- 
ly used to the adversary system, we 
search for individual persons aggriev- 
ed. But a new class of litigation — 
public interest litigation — where a 
section or whole of the community is 
involved (such as consumers’ organi- 
sations or NAACP — National Asso- 
ciation for Advancement of Coloured 
People — in America), emerges. In 
a developing country like ours, this 
pattern of public-oriented litigation 
better fulfils the rule of law 
if it is to run close to the rule of 
life. The Bar Council clearly comes 
within this category of organisations 
when a lawyer is involved. 





1975 Bar Council, Maharashtra v. M. 


54. I derive support for this 
philosophy of approach from acade- 
mic and judicial opinion in England 
and America. A question arose whe- 
ther a railroad company — BAR (Ban- 
gor and Aroostook Railroad) — could 
bring an action against the stock- 
holders for having drained BAR im- 
properly. Although an academie cri- 
tic took the view that the District 
Court was incorrect in its view that 
the BAR was the 'sole benefi- 
ciary’, he went on to state that the 
publics interest in the financial 
health of BAR provided a separate 
interest in bringing the action. The 
learned author wrote: 


“t would seem to be incontes- 
table that the public has a very real 
interest in railroads. Railroads have 
been found vital to a healthy national 
economy; any such factor must, a 
priori, be deemed a potent component 
of the public welfare. As such, it is 
evident that a financially healthy 
railroad is of concern not only to its 
stockholders, but to the public as 
Finding that the manage- 
ment of a railroad has obligations 
running to the public as well as fi- 
duciary duties owing to the corpora- 
zion’s stockholders, the Court conclud- 
ad that, of these two responsibilities, 
the public interest is paramount. “It 
must be remembered,” the Court cau- 
tioned, “that railways are public cor- 
porations organized for public pur- 
POSeS...... They all primarily owe du- 
ties to the public of a higher nature 
even than that of earning large divi- 
dends for their shareholders.” 


(Review by James F. Simon of 
Bangor & Aroostook R. R. v. Bangor 
Punta Operations, Inc (Bangor & 
Aroostook), 482 F. 2d 865 (ist Cir. 
1973), cert. granted, 94 S. Ct. 863 
(1974) Columbia Law Review Vol. 
74 No. 3, April 1974 — p. 528 at p. 531- 
532) 


55. Similarly, the American 
Supreme Court relaxed from the res- 
trictive attitude towards ‘standing’ in 
public actions in Baker v. Carr (1962) 
869 U. S. 186: vide Mary-land Law 
Review, Vol. XXXIII 1973 p. 506: 

“In Baker, voters challenged the 
failure of the Tennessee legislature 
to reapportion itself since 1901; the 
nlaintiffe lived in counties which had 
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become under-represented under the 
old law. The Supreme Court held 
that these voters had the requisite 
standing to challenge the inaction of 
the legislature. The Court expanded 
the notion of direct injury to include 
mere ‘debasement’ of a vote, rather 
than the total deprivation which had 
previously been required.” 


56. American jurisprudence 
has racognised, for instance, the ex- 
panding importance of consumer pro- 
tection in the economie system and 
permitted consumer organisations to 
initiate or intervene in actions al- 
though by the narrow rule of ‘locus 
standi’, such a course could not have 
been justified (see p. 807 — New York 
University Law Review, Vol. 46 
1971). In fact, citizen organisations 
have recently been campaigning for 
using legal actions for protection of 
community interest, broadening the 
scope of ‘standing’ in legal proceed- 
ings (see p. 403 — Boston University 
Law Review, Vol. 51, 1971). 


57. In the well-known case of 
Attorney-General of the Gambia v. 
Pierra Sarr N. ‘Jie, 1961 AC 617, Lord 
Denning observed about the Attorney- 
General’s standing thus: 


Morni The words ‘person aggriev- 
ed’ are of wide import and should 
not be subjected to a restrictive in- 
terpretation. They do not include, of 
course, a mere busybody who is in- 
terfering in things which do not 
concern him; but they do include a 
person who has a genuine grievance 
because an order has been made 
which prejudicially affects his inte- 


rests. Has the Attorney-Gene- 
ral a sufficient interest for 
this purpose? Their Lordships 
think that he has. The Attorney 
General in a colony represents 
the Crown as the guardian 
of the public interest. It is his 
duty to bring before the judge any 


misconduct of a barrister or solicitor 
which is of sufficient gravity to war- 
rant disciplinary action.” 

Ray, J. (as he then was) crystallised 
this ratio in A. P. Gandhi, (AIR 1971 
SC 385) thus: 

“The Judicial Committee constru- 
ed the words ‘person aggrieved’ to in- 
clude the Attorney-General of Gambia 
as representing the public interest.” 

(Page 927) 
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“The profession touches the public on 
the one hand and the courts 
on the other. On no other basis 
could the presence of the Advocate- 
General be explained.” (p. 928) 

58. Although not strictly con- 
fined to ‘standing’ with reference to 
suits, jurists have thrown some 
light on this subject. Professor S. A. 
de Smith has observed: 

“All developed legal systems 
have had to face the problem of ad- 
justing conflicts between two aspects 
of the public interest — the desirabi- 
lity of encouraging individual citi- 
zens to participate actively in the en- 
forcement of the law, and the undesi- 
rability of encouraging the profes- 
sional litigant and the meddlesome in- 
terloper to invoke the jurisdiction of 
the courts in matters that do not con- 
cern him.” 

(Quoted in ‘Standing and Justici- 
ability’ by V. S. Deshpande — Jour- 
nal of the Indian Law Institute — 
April-June 1971 — Vol. 13, No. 2, 
p. 174) 

Professor H. W. R. Wade has observ- 
ed: 

“In other words, certiorari is not 

confined by a narrow conception of 
locus standi. It contains an element 
of the actio popularis. This is be- 
cause it looks beyond the personal 
rights of the applicant; it is designed 
to keep the machinery of justice in 
proper working order by preventing 
inferior tribunals and public authori- 
ties from abusing their powers.” 
(Standing and Justiciability — ibid, 
p. 175) 
The possible apprehension that 
widening legal standing with a pub- 
lic connotation may unloose a flood 
of litigation which may overwhelm 
the judges is misplaced because pub- 
lic resort to court to suppress public 
mischief is a tribute to the justice 
system, In this very case, to grant 
an exclusionary windfall on the res- 
pondents is to cripple the Bar Coun- 
cil in its search for justice and insis- 
tence on standards. 


59. I have been long on a 
short point, but brevity, where there 
is something to speak, is not the soul 
of wit but a sign of something dif- 


ferent. , 
Order accordingly. 
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The Commissioner of Income-tax, 
Nagpur, Appellant v. M/s. Sutlej Cot- 
ton Mills Supply Agency Ltd., Res- 
pondent. 


Civil Appeal No. 
D/- 25-7-1975. 


(A) Income-tax Act (1922), Ss. 10 
and 66 — Adventure in the nature 
of trade — Finding of Tribunal that 
certain profit was trading profit — 
Interference with finding by High 
Court in reference. Mise. Civil Case 
No. 221 of 1962, D/- 10-1-1968, (Madh 
Pra), Reversed. 


The assessee a limited company 
applied for certain shares of another 
Company. Both the Companies were 
controlled by the same group viz. 
Birlas. The assessee which had al- 
ready purchased 1000 ordinary shares 
subscribed for 3,49,000 shares of the 
new issue and paid Rs. 8,72,500/- as 
application money on the 25th and 
27th February, 1951, and paid Rupees 
26,17,500/- as final call money on 10- 
8-1951. These purchases were autho- 
rised by a resolution of the assessee 
dated 7-2-1951. The assessee sold a 
part of its stock viz., 1,58,200 shares 
at a profit of Rs. 2,13,150/-. For the 
assessment year 1956-57 (accounting 
year ending on 31-3-1956), the In- 
come Tax Officer sought to assess 
the amount on the basis that it was 
profit accruing to the assessee from 
an adventure in the nature of busi- 
ness. The assessee contended that 
the amount represented capital gain 
as the shares were purchased by way 
of investment and that the same 
could not be taxed as revenue re- 
ceipt. The Tribunal held that the 
amount of Rs. 2,13,150/- was a busi- 
ness profit. The High Court in refer- 
ence interfered with the order of the 
Tribunal, 


Held, that the finding that the 
profit was a business or trading pro- 
fit was primarily a finding of fact 


*(Misc. Civil Case No. 221 of 1962, 
D/- 10-1-1968—-Madh. Pra.) 
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though in reaching that finding the 
Tribunal had to apply ` the correct 
test laid down by law. The Tribunal 
hed considered the evidence on re- 
cord and applied the correct test and 
there was no scope for interference 
by the High Court with the finding 
of the Tribunal. Case law discussed. 


Mise. Civil Case No. 221 of 1962, 
D/- 10-1-1968 (Madh Pra), Reversed. 
(Para 25) 

The jurisdiction of the High 


Court in these matters is only advi- 
sory and conclusion of facts are con- 
clusions on which the High Court is 
to exercise the advisory jurisdiction. 
(Para 23) 

Referred: Chronological Paras 
83 ITR 439 
25 


Cases 
1972 Tax LR i115 = 


(SC) 
AIR 1966 SC 1256 = 60 ITR 65 12 
AIR 1965 SC 1898 = 57 ITR 21 14 


(1961) 43 ITR 297 (Mad) 13 
(1961) 39 Tax Cas 636 = 105 S. J. ee 
1 


AIR 1959 SC 359 = 35 ITR 594 11, 16 
AIR 1959 SC 1252 = 37 ITR 242 14 
AIR 1959 Ker 298 = 39 ITR 234 13 


(1957) 31 ITR 92 (Bom) 13 
(1954) 84 Tax Cas 389 = 1953 if 

11 I 
AIR 1953 Mad 166 = 22 ITR 379 13 
(1951) 20 ITR 176 (Cal) 13 
{1942) 24 Tax Cas 498 = 1942 SC 

493 (Scot.) 15 


AIR 1939 Rang 337 = 7 ITR 470 13 
(1930) 15 Tax Cas 333 14, 16 
{1924) 9 Tax Cas 141 = 158 LT Jo 391 

8 


(1889) 5 Tax Cas 159 (Scot) 8 

Mr, V. S. Desai, Sr. Advocate, 
(M/s. E. B. Ahuja and S.P. Nayar, 
Advocates with him), for Appellant; 
Mr. M. C. Chagla & Mr. B. Sen, Sr. 
Advocates, (Mr. A. K. Chitale, Mrs. 
A. K. Verma and M/s. Ravinder 
Narain, J. B. Dadachanji and O. C. 
Mathur, Advocates with them), for 
Respondent. 


Judgment of the Court was 
` livered by 


MATHEW, J:— This is an appeal 
from the judgment of the High 
Court of Madhya Pradesh in a refer- 
ence made at the instance of the 
assessee M/s. Sutlej Cotton Mills 
Supply Agency Ltd. (hereinafter re- 
ferred to as the ‘assessee’) by the In- 
come Tax Appellate Tribunal (here- 


de- 
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inafter referred to as the ‘Tribunal’) 
under Section 66 (1) of the Indian 
Income Tax Act. The question re- 
ferred was: 


“Whether the inference of the 
Tribunal that the profit of Rupees 
2,13,150/- arising from the sale of 
1,58,200 shares of the Gwalior Rayon 
Silk Manufacturing (Weaving) Co. 
Ltd., is assessable as business profit is 
correct?” 


2. When the reference came 
up for hearing before the High Court, 
the High Court found that although 
the Tribunal was of the view that 
the question referred was a mixed 
question of law and fact, it had not 
stated all the facts and circumstances 
on which it based its conclusion that 
the profit of Rs. 2,13,150/- was a busi- 
ness profit and so the Court called 
for a supplementary statement of the 
case and a supplementary statement 
of the case was submitted to the 
Court by the Tribunal. 


3. The material facts in the 
statement of the case were as follows. 
The assessee is a public limited com- 
pany and it is controlled by the Bir- 
las. The assessee applied for cer- 
tain shares of the Gwalior Rayon 
Silk Manufacturing (Weaving) Com- 
pany Limited (hereinatfer referred 
to as the “Rayon Company”), also a 
company controlled by the Birlas. 
This company was floated on 25-8- 
1947 with a paid up capital of Rupees 
5 lakhs made up of 50,000 ordinary 
shares of Rs. 10/- each. In the year 
ending 31-12-1951, the Rayon Com- 


pany issued certain new shares for 
paid up capital of Rs. 1,17,25,000/- 
made up as follows: 
Rs. 
7,60,000 Ordinary shares of  76,00,000 
Rs. 10/- each fully 
paid up. 
1,50,000 Ordinary shares of 3,75,000 
Rs, 10 each with 
paid up at Rs, 2/8/- 
eac 
1,50,000 6 per cent, prefer- 37,50,000 


ence shares of Rs, 
100/- each paid up 
at Rs. 25 each (re~ 
deemable at par at 
the company option 
after a specified 
date by giving one 
year’s notice), 


- 2108 S.C. 


4, The assessee which was in- 
terested in the Rayon Company and 
which had already purchased 1,000 
ordinary shares, subscribed for 
3,49,000 shares of the new issue and 
paid Rs. 8,72,500/- as application 
money on the 25th and 27th Febru- 
ary, 1951, and paid Rs. 26,17,500/- as 
final call money on 10-8-1951. These 
purchases were authorised by a reso- 
lution of the assessee dated 7-2-1951. 
The assessee sold a part of its stock 


viz., 1,58,200 shares at a profit of 
Rs. 2,13,150/-. 
5. For the assessment year 


1956-57 (accounting year ending on 
31-3-1956), the Income ‘Tax Officer 
sought to assess the amount on the 
basis that it was profit accruing to 
the assessee from an adventure in the 
nature of business. The assessee con- 
tended that the amount represented 
capital gain as the shares were pur- 
chased by way of investment and 
that the same cannot be taxed as 
revenue receipt. The Income Tax Of- 
ficer rejected the contention. The 
assessee filed an appeal before the 
Appellate Assistant Commissioner. 
He confirmed the order. The asses- 
see then went up in appeal before the 
Appellate Tribunal. 


6. The Tribunal came to the 
conclusion, after considering all the 
circumstances, that the transaction 
was in the nature of a business ad- 
venture and that profits were liable 


to be taxed. The reasons which in- 
duced the Tribunal to come to this 
conclusion were: The assessee was 
authorised by clauses 12, 13, 28 and 


29 of paragraph 3 of its Memorandum 
of Association to buy and sell shares; 
there were specific resolutions of the 
Company authorising a director of 
the assessee to purchase and sell 
these shares; the assessee had includ- 
ed the profit of Rs. 2,13,150/- in the 
profit and loss account without tak- 
ing it to any reserve account or spe- 
cifically set it apart for any other pur- 
pose; the assessee had purchased the 
shares from borrowed funds and not 
with money readily available to it; 
the assessee did not make the sales 


on account of any pressing necessity to 
meet existing liabilities but had in 
fact kept a part of the sale-proceeds 
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as liquid cash in the United Commer- 
cial Bank Ltd.; the assessee had, in 
the past, dealt in shares as business 
transaction and had claimed for. the 
assessment year 1951-52 Rs. 1,29 ,214/- 
as loss on account of its dealing in 
shares of M/s. Titagarh Paper Mills 
Ltd., it also claimed Rs. 6,30,000/- as 
loss on account of devaluation of the 
shares of M/s. Pilani Investment Cor- 
poration though that was not allow- 
ed. There had recently grown a busi- 
ness practice of investing large sums 
of money in shares in new ventures 
with an eye on their appreciation {or 
obtaining by sale substantial profits 
in future. 


7. The High Court, in its 
judgment, said that there was no pro- 
vision in clauses 10, 12, 13, 28 and 
29 of paragraph 3 of Memorandum of 
Association of the assessee which 
authorised the carrying on of the 
business of purchasing and selling 
shares, although some of these cla- 
uses did authorise the assessee to ac- 
quire and sell shares in other similar 
companies; that the inclusion of the 
profit of Rs. 2,13,150/- in the pro- 
fit and loss account without taking it 
into any reserve specifically was not 
conclusive of the question whether it 
was -a capital asset or a revenue re- 
ceipt; that the true nature and cha- 
racter of the moneys received was to 
be determined not by the manner 
in which the assessee treated it but 
by its inherent character, and, that 
it was wholly immaterial as to how 
the assessee treated the amount in 
question; and that there was no evi- 
dence that the shares were purchas- 
ed out of borrowed funds as the 
assessee had a fixed deposit of Rupees 
31,75,000/- in the United Commercial 
Bank Ltd. and a deposit of Rupees 
8,76,008-2-0 in the current account of 
the Bank. The High Court 
was of the view that the find- 
ing of the Tribunal that the sale 
of shares in 1955 was made not on 
account of any pressing necessity to 
meet existing liabilities was based 
on materials placed before the Tribu- 
nal. The Court, however, said: ‘It 
may be that. at that time, the liabili- 
ties of the assessee company existed, 
but it is quite another matter to say 
that it was obliged to sell the shares 


ae 
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in order to meet those liabilities.” 
The High Court was also of the view 
that the conclusion of the Tribunal 
that the assessee had claimed Rupees 
1,29,214/- as loss on account of deal- 
ing in shares of M/s. Titagarh Paper 
Mills Ltd. for the assessment year 
1951-52 and that the claim was al- 
lowed by the Income-tax Officer 
must be accepted as correct, but said 
that this solitary transaction cannot 
be taken as conclusive of the fact 
that the sale of shares in question 
here was an adventure in the nature 
of trade. The main reason which im- 
pelled the High Court to hold that 
the transaction was not an adven- 
ture in the nature of trade was that 
the dominant intention of the asses- 
see in acquiring the shares was to 
boost the shares of a sister concern 
viz, the Rayon Company, and thus 
render it assistance for setting it up 
as a going concern and when that 
was accomplished, the assessee start- 
ed selling the investment which had 
in the meantime enhanced in value. 


8. The question which the 
Tribunal had to consider in the ap- 
peal and which was referred to the 
High Court was a mixed question of 
law and fact, namely, whether the 
profit from sale of the shares in 
question was a revenue or a capital 
receipt. The distinction between capi- 
tal accretion and income has been 
explained by Rowlatt, J. in Thew v. 
South West Africa Co. Ltd., (1924)9 
Tax Cas 141. The learned judge 
said that for the purpose of ascer- 
taining whether profits made upon 
a sale of an article are taxable pro- 
fits, the question to be asked is: “Is 
the article acquired for the purpose 
of trade?”. If it is, the profit aris- 
ing from its sale must be brought in- 
tc revenue account and that the pro- 
fit is chargeable as capital gains if 
the sale is of a capital asset, and 
as business profit if the sale is in 
the course of business or the trans- 


action constitutes an adventure in 
the nature of trade. The line be- 
tween capital sales and sales pro- 


ducing income has been drawn by 
Lord Justice Clerk in Californian 


Copper Syndicate v. Harris, (1889) 5 
Tax Cas 159 (Scot) in a passage which 
has become classical: 
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“It is quite a well settled prin- 
ciple in dealing with questions of 
assessment of income tax that where 
the owner of an ordinary invest- 
ment chooses to realise it, and ob- 
tains a greater price for it than he 
originally acquired it at the enhanc- 
ed price is not profit...... assessable 
to income tax. But it is equally well 
established that enhanced values ob- 
tained from realisation or conver- 
sion of securities may be so assess- 
able where what is done is not mere- 
ly a realisation or change of 
investment but an aet done 
in what is truly the carrying on, 
or carrying out, of a business......... 
What is the line which separates the 
two classes of cases may he difficult 
to define, and each case must be 
considered according to its facts; the 
question to be determined being — Is 
the sum of gain that has been made 
a mere enhancement of value by rea- 
lising a security or is it again made 
in an operation of business in carry- 
ing out a scheme for profit-making?” 


9. In the absence of any evi- 
dence of trading activity in cases of 
purchase and resale of shares, it has 
been held that profit arising frorn the 
resale is an accretion to the capital. 
If a transaction is in the assessee’s 
ordinary line of business there can 
be no difficulty in holding that it 
is in the nature of trade. But the 
difficulty arises where the transac- 
tion is outside the assessee’s line of 
business and then, it must depend 
upon the facts and circumstances of 
each case whether the transaction is 
in the nature of a trade. 


16. It is not necessary to con- 
stitute trade that there should be a 
a series of transactions, both of pur- 
chase -and of sale. A single transac- 
tion of purchase and sale outside the 
assessee’s line of business may con- 


stitute an adventure in the nature 
of trade. Neither repetition nor con- 
tinuity of similar transactions is 


necessary to constitute a transaction 
an adventure in the nature of trade. 
If there is repetition and continuity, 
the assessee would be carrying on a 
business and the question whether 
the activity is an adventure in the 
nature of trade can hardly arise. 
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A transaction may be regarded as 
isolated although a similar transac- 
tion may have taken place a fair- 
ly long time before (see I. R. C. v. 
Reinhold, (1954) 34 Tax Cas 389, 392). 

li, The principles underly- 
ing the distinction between a capi- 
tal sale and an adventure in the na- 
ture of trade were examined by this 
Court in Venkataswami Naidu & Co. 
v. C. I. T., (1959) 35 ITR 594 = (AIR 
1959 SC 359) where this Court said 
that the character of a transaztion 
cannot be determined solely on the 
application of any abstract rule, 
principle or test but must depend 
upon all the facts and circumstances 
of the case. Ultimately, it is a mat- 
ter of first impression with Court 
whether a particular transaction is 
in the nature of trade or not. It 
has been said that a single plunge 
may be enough provided it is shown 
to the satisfaction of the Court that 
the plunge is made in the waters of 
the trade: but mere purchase/sala of 
shares—if that is’ all that is involv- 
ed in the plunge—may fall short of 
anvthing in the nature of trade. Whe- 
ther it is in the nature of trade will 
depend on the facts and circumstan- 
ces. 

12. Where the purchase of 
anv article or of any capital invest- 
ment. for instance, shares, is made 
without the intention to resell ata 
profit. a resale under changed cir- 
cumstances would only be a reatisa- 
tion of capital and would not stamp 
the. transaction with a business cha- 
racter (see C. I T. v, P. K. N. Co. 


Ltd. 60 ITR 65 = (AIR 1966 SC 
1256) ). 
13. Where a purchase is made 


with the intention of resale, it de- 
pends upon the conduct of the asses- 
see and the circumstances of the case 
whether the venture is on capital ac- 
count or in the nature of trade. A 
transaction is not necessarily in the 
nature of trade because the purchase 
was made with the intention of re- 
sale (see Jenkinson v. Freedland (1961) 
39 Tax Cas 636; Radha Devi Jalan v 
C. 1. T. (1951) 20 ITR 176 (Cal); India 
Nut Co. Ltd. v. C.I. T. (1960); 39 
ITR 234 = (AIR 1959 Ker 298); M/s. 
Sooniram Poddar v. C. I. T. (1939) 7 
ITR 470 (478-479) = (AIR 1939 Rang 
337; at p. 338); Ajax Products Ltd. v. 
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C. I. T. (1961) 43 ITR 297 (310) (Mad) 
Gustad Irani v. C, I T, (1957) 31 TR 
92 (Bom); and Mrs. Alexander v. 
C. I. T. (1952) 22 ITR 379, 402 = {AIR 
i€? Mad 166. 170) 


14. A capital investment and 
resale do not lose their capital na- 
ture merely because the resale was 
foreseen and contemplated when the 
investment was made and the possi- 
bility of enhanced values motivat- 
ed the investment (see Leeming v. 
Jones, (1930) 15 Tax Cas 333 and also 
the ; decisions of this Court in 
Saroj Kumar Mazumdar v. C. I. T. 


(1959) 37 ITR 242 (250-251) = (AIR 
1959 SC 1252, 1258-1259) and Janki 
Rar Bhadur Ram v. C. I T. (1965) 


57 ITR 2% = (AIR 1965 SC 1898), 


15. In I. R. C. v. Fraser, (1942) 
24 Tax Cas 498 (502) (Scot) Lord Nor- 
man said: 

“The individual who enters into 
a purchase of an article or commo- 
dity may have in view the resale of 
it at a profit and yetitmay be that 
that is not the only purpose for 
which he purchased the article or 
the commodity, nor the only purpose 
to which he might turn it if favour- 
able opportunity for sale does not oc- 
cur. An amateur may purchase a 
picture with a view to its resale at 
a profit, and yet he may recognise at 
the time or afterwards that the pos- 
session of the picture will give him 
aesthetic enjoyment if he is unable 
ultimately, or at his chosen time, to 
realise it at a profit........ Pats 


16. An accretion to capital 
does not become income merely be- 
cause the original capital was invest- 
ed in the hope and expectation that 
it would rise in value: if it does so 
rise, its realisation does not make 
it income. Lord Dunedin said in 
Leeming v. Jones, (1930) 15 Tax Cas 
333 at p. 360: 


“The fact that a man does not 
mean to hold an investment may be 
an item of evidence tending to show 
whether he is carrying on a trade 
or a concern in the nature of trade 
in respect of his investments, but 
per se it leads to no conclusion what- 
ever.” 

This Court laid down in Venkata- 
swami Naidu & Co. v. C. I. T., (1959) 
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35 ITR 594 (610; 622) = (AIR 1959 
SC 359 at p. 367; 374) that the domin- 
ant or even sole intention to resale 
is a relevant factor and raises a strong 
presumption, but by itself is not 
conclusive proof, of an adventure in 
the nature of trade. 


17. The intention to resell 
would. in conjunction with the con- 
duct ‘of the assessee and other cir- 
cumstances, point to the business 
character of the transaction. : 


18. In the light of the princi- 
ples above referred to, it is necessary 
to examine whether the Tribunal 
had approached the question from 
the right perspective, viz., whether 
on the basis of its finding on ques- 
tions of fact, the inference that the 
transaction was an adventure in the 
nature of trade was justified. 


19. The Tribunal relied onthe 
following circumstances for coming 
to the conclusion. The assessee has 
been dealing in shares from 1951 to 
1953. For the assessment year 1951- 
52. the assessee claimed a sum of 
Rs. 1,29,214/- which was shown in 
the profit and loss account and the 
balance sheet of the company for the 
year ending 31-3-1951 as a loss in 
the dealing of shares of M/s. Tita- 
garh Paper Mills Ltd. This claim was 
allowed by the Income Tax Officer. 
According to the Tribunal, this wculd 
show that the assessee had been buy- 
ing and selling shares even though 
as an isolated adventureinthe nature 
of business. The High Court has not 
upset this finding, but has only said 
thet this is an isolated transaction. 
That apart, in the same year, sum 
of Rs. 6,30,000/- was debited to the 
profit and loss account on devalution 
of the shares of M/s. Pilani Invest- 
ment Corporation. Such a debit was 
permissible only on the footing that 
the shares constituted the stock in 
trade of the assessee, It iz no doubt 
true that the Department did not al- 
low this claim, But that was on the 
basis that the claim that the shares 
have fallen in value was not proved 
to the satisfaction of the Income 
Tax Officer, and not on the basis 
that the shares were noc held as 
stock in trade as the High Court 
wrongly thought. The Tribuna! also 
referred to the resolutions passed by 
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the assessee authorising one of its 


directors to purchase and sell the 
shares in the Rayon Company. The 
finding of the High Court that the 


clauses of the Memorandurn of Asso- 
ciation viz., clauses 10, 12 13, 28 and 
2& do not authorize the company to 
acquire and sell shares as business 
has no relevance in view of the afcre- 
said resolution of the assessee and 
of the fact that it had been dealirg 
in shares in a commercial spirit as 
is evident from its clainn for loss in 
dealings in the shares of M/s. Tita- 
garh Paper Mills Ltd. and devalua- 
tion of shares of M/s. Pilani Invest- 
ment Corporation on the basis that 
they had fallen in value. 

20. Secondly, the Tribunal 
said that from 1947 to 1966, no divi- 
dend had been declared by the Ray- 
on Company and that the money 
which went into the purchase of 
these shares was borrowed by the as- 
sessee. In other words, the view of 
the Tribunal was, it was with bor- 
rowed funds that the assessee pur- 
chased the shares. It is no doubt true 
that there was no evidence to show 
that the money was specifically bor- 
rowed for the purpose of buying 
shares. But there was evidence before 
the Tribunal for its finding that the 
liabilities of the assessee exceeded its 
assets. The finding, therefore, that 
the shares were purchased with bor- 
rowed funds on which the assessee 
was paying interest, was a finding 
supported by evidence. The reason- 
ing of the Tribunal that it is most 
improbable that the assessee would 
be investing borrowed money on 
which interest would have to be paid 
in shares which yielded no dividend, 
was correct. We cannot say that 
this was not a relevant circumstance 
for the Tribunal to take into consi- 
deration for coming to the conclu- 
sion that the transaction was an ad- 
venture in the nature of business. 
Looking into all the circumstances, 
the Tribunal negatived the case of 
the assessee that it had invested its 
funds with a view to earn dividend. 


21. The case of the assessee 
throughout was that the purchase of 
the shares was by way of investment 
and the sale was forced by neces- 
sity because the creditors were press- 
ing for repayment of the loan. The 
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Tribunal found that the shares were 


not sold to liquidate the debts of 
the assessee as the balance sheet as 
on 31-3-1956 showed that the pro- 


ceeds were kept as liquid cash in 
the United Commercial Bank Ltd. 


22. As already stated, the main 
reason why the High Court came to 
a different conclusion, is stated as fol- 
lows in the judgment: 

ormes Undoubtedly, there are 
some elements which are contra-in- 
dicative of investment but there are 
other considerations which detract 
from their value as elements indicat- 
ing an adventure in the nature of 
trade, the main being, that the as- 
sessee company, which is controlled 
by the Birlas, purchased the shares 
with a view to assisting a sister 
company controlled by the same per- 
sons, and not to embark upon a ven- 
ture in the nature of trade.” 


23. At no time had the as- 
sessee a case that the shares were 
purchased with a view to help a sister 
company controlled by the Birlas. No 
such case was set up by the assessee 
either before the Income Tax Officer 
or the Appellate Assistant Commis- 
sioner; nor was it urged before the 
Appellate Tribunal. Nowhere in the 
statement of case or the supplemen- 
tary statement of case preparea by 
the Tribunal and filed in the High 
Court was there any finding cn the 
question. The whole conclusion of the 
High Court is based on unwarranted 
assumption of facts which must have 
been taken from the argument of the 
vassessee before the High Court. The 
‘danger of failing to recognize that the 
‘jurisdiction of the High Court in these 
‘matters is only advisory and that 
‘conclusion of facts are con- 
‘clusions on which the High Court 
is to exercise the advisory jurisdic- 
Ition is illustrated by this case. 


24. Mr. Chagla for the res- 
pondent contended that the only 
question to be asked and answered 
iss What was the dominant intention 
of the assessee when it purchased 
the shares? If the dominant inten- 
tion was to carry on an adventure 
in the nature of business, the profit 
can be taxed; otherwise not. In 
other words, the question is whe- 
ther the assessee purchased the shares 
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in a commercial spirit with a view 
to make profit by trading in them. 
The Tribunal found, after taking 
into account all the relevant circum- 
stances that the dominant intention 
of the assessee was to make profit by 
resale of the shares and not to make 
an investment. 


25. The finding that loss or 
profit is a trading loss or profit is pri- 
marily a finding of fact, though in 
reaching that finding the Tribunal 
has to apply the correct test laid 
down by law. When we see that 
the Tribunal has considered the evi- 
dence on record and applied the cor-! 
rect test, there is no scope for inter- 
ference with the finding of the Tribu- 
nal (see C. I. T. v. Ashoka Marketing! 
Co., 83 ITR 439 = (1972 Tax LR 1115)| 
(SC). 

26. We do not think that the 
High Court was right in interfering 
with the judgment of the Tribunal. 
In the result we reverse the judg- 
ment of the High Court and allow 
the appeal with costs. 

Appeal allowed. 
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IYER, A. C. GUPTA AND 
S. MURTAZA FAZL ALI JJ. 
Lila Ram (In C. A. No. 35 of 1968), 
Birla Cotton Spg. & Wvg. Mills (In 


C. A. No. 989 of 1968) Ap- 
pellants v. The Union of India 
and others (In C. A. No. 35 


of 1968); Delhi Administration (In C. 
A. No. 989 of 1968) Respondents. 
Civil Appeals Nos. 35 and 989 of 
1968, D/- 19-8-1975. 
(A) Constitution of India, 
133 — New plea. 


In appeal to the Supreme Court 
from the judgment dismissing a writ 
petition the appellant cannot be allow- 
ed to agitage for the first time a 
question which was not raised before 
the High Court. (Para 4) 


*(Civil Writ Nos. 76-D of 1961 and 
604-D of 1962, D/- 8-5-1964 Punj; 
at Delhi.) 
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(B) Land Acquisition Act (1894), 
S. 4— Public purpose— Notification 
for the acquisition of land for the ex- 
ecution of the Interim General Plan 
for the Greater Delhi— Not vague— 
Notification is valid. 

Where a notification under S. 4. 
in respect of land measuring about 
3000 acres, stated that it was required 
“for the execution of the Interim 
General Plan for the Greater Delhi,” 
and no objection had been taken be- 
fore the authorities concerned that the 
public purpose was not specific; 


Held that the public purpose 
mentioned in the notification was 
specific in the circumstances and did 
not suffer from any vagueness. It is 
significant that the land covered by 
the notification is not a small plot 
but a huge area covering thousands 
of acres. In such cases it is difficult 
te insist upon greater precision for 
specifying the public purpose because 
it is quite possible that various plots 
covered by the notification may have 
-~ to be utilised for different purposes 
set out in the Interim General Plan. 
AIR 1973 SC 1150 Expl: AIR 1974 SC 
2077; M. P. Nos. 332 & 333 of 1971, D/- 
13-4-1975 (SC), Rel. on. (Para 4) 

As the object of the Interim 
General Plan was to prevent hap- 
hazard and unplanned development 
of Delhi and thereby to ensure plann- 
ed development of Delhi, the execution 
of the Interim General Plan must be 
held to be a ‘public purpose’ within 
section 4 of the Act. (Para 5) 


The fact that the effect of the 
notification was to freeze the land of 
the appellant would not in any way 
affect the validity of the notification. 

(Para 6) 

So also, the fact that the lands of 
some others which were also earlier 
proposed to be acquired under the 
notification were subsequently order- 
ed not to be acquired wouldnot mi- 
litate against the validity of the ac- 
quisition of the land of the appellant. 

(Para 7) 


It is for the appropriate Gov- 
ernment to take the decision on the 
objections to the acquisition of the 
land filed under Section 5-A. There 
is, therefore, no inherent infirmity in 
the decision of the Government in ac- 
cepting some of the objections and 
rejecting others. (Para 7) 
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Cases Referred: Chronological Paras 
(1975) M. P. Nos. 332 and 333 of 1971 
D/- 13-4-1975 (SC) 4 
AIR 1974 SC 2077 = 1974 U. J. (SC) 
765 4 


AIR 1973 SC 1150 = (1973) 1 SCR 
973 4 


Mr. B. R. L. Iyengar, Sr. Advo- 
cate, (Mr. K. P. Gupta, Advocate with 
him) In C. A. No. 35 of 1968 and Mr. 
Hardayal Hardy Sr. Advocate, (Mr. 
P. C. Bhartari, Advocate for M/s J. B. 
Dadachanji & Co.. Advocate, with 
him) In C. A. No. 989 of 1968 for 
Appellants; Mr. L. N. Sinha, Solici- 
tor General of India (M/s. S. N., Pra- 
sad & S. P. Nayar Advocates with 
him) in C. A. Nos. 35 and 989 of 1968 
for Respondents. 

Judgment of 
delivered by 


KHANNA:— This judgment would 
dispose of civil appeals Nos. 35 and 
989 of 1968 which have been filed on 
certificate against the common judg- 
ment of the Punjab High Court 
whereby petitions under Article 226 
of the Constitution filed by the av- 
pellants and others challenging the 
validity of the land acquisition pro- 
ceedings were dismissed. 

We may now set out the 
facts giving rise to appeal No. 35. On 
September 3, 1957 the Chief Com- 
missioner of Delhi issued a notification 
under S. 4 of the Land Acquisition 
Act (hereinafter referred to as the 
Act) in respect of the land measuring 
about 3,000 acres mentioned in the 
schedule attached to the notification. 
The material part of the notification 
reads as under. 

“Whereas it appears to the Chief 
Commissioner of Delhi that land is 
likely to be required to be taken at 
the public expense for a public purpose 
namely for the execution of the 
Interim General Plan for the Greater 
Delhi, it is hereby notified that the 
land deseribed in the Schedule below 
is likely to be required for the above 
purpose.” 

The notification was published in 
the Delhi Gazette on September 12, 
1957. Large tracts of land belonging 
to the appellant and situated in 
villages Carhi Jaharia Maria and 
Zamurdupur were covered by the 
above notification. Declaration dated 
February 15, 1961 under section 6 of 


the Court was 
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the Act in respect of the land of the 
appellant and some other lands cover- 
ed by the above notification was 
published on February 23, 1961. On 
or about February 24, 1961 the 
appellant filed petition under Article 
226 of the Constitution challenging 
the validity of the notification under 
section 4 of the Act on various 
grounds, to which reference would be 
made hereafter. The Union of India, 
the Delhi Development Authority and 
the Chief Commissioner were im- 
pleaded as respondents in the petition 
and affidavit was filed on their behalf 
by Shri K. L. Rathee, Housing Com- 
missioner, Delhi Administration in 
opposition to the petition. 


3. It was argued on behalf of 
the appellant in the High Court that 
the acquisition of the land was not for 
a publie purpose. that the so-called 
public purpose was merely a colour- 
able device for freezing huge areas 
of land and that there could not be 
successive declarations under section 
6 of the Act in respect of the lands 

_covered by one notification under 
section 4 of the Act. A Division Bench 
of the High Court consisting of Fal- 
show C. J. and Mehar Singh J. (as he 
then was) repelled the various con- 
tentions advanced on behalf of the 
appellants and in the result dismissed 
the writ petitions. 


4. Mr. Iyengar on behalf of 
the appellant has at the outset con- 
tended before us that the so-called 
public purpose, namely, “for the 
execution of the Interim General Plan 
for the Greater Delhi” is vague and as 
such the notification is liable to be 
quashed. Reliance in this context has 
been placed by the learned counsel 
upon the case of Munshi Singh v. 
Union of India. (1973) 1 SCR 973 = 
(AIR 1973 SC 1150). In this connection 
we find that the judgment of the High 
Court shows that the appellant did 
not challenge the notification in ques- 
tion or the acquisition proceedings on 
the ground that the public purpose 
mentioned in the notification was 
vague. As such, the appellant, in our 
opinion, cannot be allowed to agitate 
this question for the first time in 
appeal. Apart from that, we are of the 
view that the public purpose mention- 
ed in the notification. namely, for the 
execution of the Interim General Plan 
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for the Greater Delhi is speci-. 
fic and does not suffer from any 
vagueness, It is significant that 
the land covered by the notification is 
not a small plot but a huge area cover-| 
ing thousands of acres, In such cases| 
it is difficult to insist upon = greater’ 
precision for specifying the public 
purpose because it is quite possible 
that various plots covered by the 
notification may have to be utilised 
for different purposes set out in the 
Interim General Plan. No objection 
was also taken by the appellant be- 
fore the authorities concerned that 
the. public purpose mentioned in the 
notification was not specific enough 
and as such he was not able to file 
effective objections against the pro- 
posed acquisition. In the case of 
Munshi Singh (supra) the complaint 
of the appellant was that he was un- 
able to object effectively under Sec- 
tion 5A of the Act to the proposed ac- 
quisition. The appellant in that case 
in that context referred to the fact 
that a scheme of planned develop- 
ment was not made available to him 
in spite of his application, As against 


that, as already mentioned, 
no objection was taken by the 
appellant that because of alleged 


vagueness of the public purpose he 
was not able to file any effective 
objection under S. 5A of the Act. The 
case of Munshi Singh, itmay also be 
pointed out. was considered by the 
Constitution Bench of this Court in 
the case of Aflatoon v. Lt. Governor 
of Delhi AIR 1974 SC 2077 and it was 
observed that in the case of acquisition 
of a large area of land comprising 
several plots belonging to different 
persons, the specification of the pur- 
pose can only_be with reference to 
the acquisition of the whole area. Un- 
like in the case of acquisition of a 
small area, it might practically be 
difficult to specify the particular pub- 
lic purpose for which each and every 
item of land comprised in the area is 
needed. This Court in that case up- 
held the validity of the notification 
for the acquisition of land for “the 
planned development of Delhi”. In 
a subsequent unreported case Ratni 
Deviv. Chief Commr., M. P. Nos. 332 
and 333 of 1971 decided on 13-4-1975 
(SC) this Court reiterated after referr- 
ing to Aflatoon’s case that acquisition 
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of land for the planned development 
of Delhi was for a public purpose. 


5. There is also no force in 
the submission made on behalf of the 
appellant that the execution of the 
Interim General Plan is not a public 
purpose. The affidavit of Shri 
Rathee shows that consequent upon 
the increase in the population of Delhi 
after the partition of the country the 
Central Government decided that a 
single planning and development 
authority should be set up to deal 
with the land and housing problems 
in Delhi. As the constitution of such 
a body would have taken some time 
and as none of the existing authori- 
ties had the necessary power to check, 
control or regulate building activities 
which were rapidly creating slum 
conditions in the city, the Delhi (Con- 
trol of Building Operations) Ordinance 
1955 was promulgated on October 22, 
1955. The Delhi Development (Pro- 
visional) Authority was constituted 
under the provisions of the Ordinance 
to prevent unplanned and haphazard 
development and constructions. The 
ordinance was later on superseded by 
the Delhi (Control of Building Opera- 
tions) Act, 1955. Simultaneously the 
Town Planning Organisation was set 
up in November 1955 to draw up a 
Master Plan for Delhi. In Septem- 
ber 1956 this organisation submitted 
an Interim General Plan which was 
considered by the Central Cabinet in 
October 1956 and was approved .sub- 
ject to such variations, as might be 
found necessary on further. examina- 
tions. It will thus be seen that the In- 
terim General Plan was prepared and 
published by the Government after ap- 
proval by the Cabinet as a_ policy 
decision for development of Delhi as 
an interim measure. till a Master Plan 
could be made ready. We have al- 
ready referred to the case of Afla- 
toon wherein this Court laid down 
that the planned development of 
Delhi was a public purpose for the 
purpose of Section 4 of the Act. As 
the object of the Interim General 
Plan was to prevent haphazard and 
unplanned development of Delhi and 
thereby to ensure planned develop- 
ment of Delhi, the execution of the 
Interim General Plan must be held 
to be a public purpose for the pur- 
pose of Section 4 of the Act. 
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6. Equally devoid of force is 
the submission that the proceedings 
for the acquisition of land are liable 
to be struck down on the ground 
that the notification under S. 4 of the 
Act was issued for the collateral 
purpose of freezing the land of the 
appellant. As already stated above, 
the public purpose mentioned in the 
notification under Section 4 of the 
Act was the execution of the 
Interim General Plan for the Greater 
Delhi. It is true that the effect of, 
the notification under Section 4 of thel 
Act was to freeze the land, but that 
fact would not in any way affect the 
validity of the notification. The ob- 
ject of a notification under Section 4 
is to give public notice that it is pro- 
posed to acquire the land mentioned 
in the notification and that any one 
who deals in that land subsequent to 
the notification would do-so at his 
own risk. According to Section 23 of 
the Act, in determining the amount 
of compensation to be awarded for 
land acquired under the Act, the 
Court shall take into consideration, 
besides other factors, the market- 
value of the land at the date of the 
publication of the notification under 
Section 4. It is further provided in 
Section 24 of the Act that the Court 
shall not take into consideration any 
outley or improvements on. or dispo- 
sal of, the land acquired, commenced, 
made or affected without the sanc- 
tion of the Collector after the date 
of the publication of the notification 
under Section 4. It is, therefore, ob- 
vious that the consequence of the 
“freezing of the land” about which 
complaint has been made by the ap- 
pellant is inherent in the nature of 
things once a notification under Sec- 
tion 4 is issued. 


7. Reference has also been 
made by Mr. lyengar to the fact that 
the lands of some others which were 
also earlier proposed to be acquired 
under the notification were subse- 
quently ordered not to be acquired. 
This fact too, in our opinion, would 
not militate against the validity of 
the acquisition of the land of the ap- 
pellant. According to Section 5A of 
the Act, any person interested in any 
Jand which has been notified under 
Section 4, sub-section (1), as being 
needed or likely to be needed 
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for a publie purpose or for a Com- 
pany may, within thirty days 
after the issue of the notification, ob- 
ject to the acquisition of the land or 
of any land in the locality, as the 
case may be. The objector is then 
given opportunity of being heard and 
thereafter a report is submitted to 
the appropriate Government by the 
Collector containing his recommenda- 
tions on the objections. It is for the 
appropriate Government thereafter 
to take the decision on the objections. 
There is, therefore, no inherent infir- 
mity in the decision of the Govern- 
ment in accepting some of the objec- 
tions and rejecting others. The ques- 
tion as to what factors weighed with 
the authorities concerned in deciding 
not to acquire the land of others need 
not be gone into in these proceedings 
because that would not in any way 
affect the .validity of the acquisition 
tof the land of the appellant. 


8. Civil Appeal No. 989 of 1968 
has been filed by the Birla Cotton 
Sp. and Wv. Mills Ltd. in connec- 
tion with the acquisition of its land 
measuring 9 bighas I biswas situated 
in village Ada Chini. Notification 
under Section 4 of the Act in respect 
of the appellant’s land was issued on 
November 13. 1959. Declaration under 
Section 6 of the Act was issued on 
May 14, 1962. Various grounds were 
urged before the High Court on be- 
half of the appellant challenging the 
validity of the acquisition of its 
land. We are not, however, concern- 
ed with them all as Mr. Hardy on be- 
half of the appellant in this appeal 
has advanced only one contention. 
According to the learned counsel, no 
adequate opportunity was given to 
the appellant of being heard after the 
appellant had filed objections under 
Section 5A of the Act to the acquisi- 
tion of the land. Clause (2) of S. 5A 
reads as under: 


*(2) Every objection under sub- 
section (1) shall be made to the Col- 
lector in writing, and the Collector 
shall give the objector an opportunity 
of being heard either in person or by 
pleader and shall after hearing all 
such objections and after making 
such further inquiry, if any, as he 
thinks necessary. either make a re- 
port in respect of the land which has 


A.I R. 


been notified under Section 4, sub- 
section (1), or make different reports 
in respect of different parcels of such 
land, to the appropriate Government, 
containing his recommendations on 
the objections. together with the re- 
cord of the proceedings held by him, 
for the decision of that Government, 
The decision of the appropriate Gov- 
ernment shall be final.” 


After notification under Section 4 of 
the’ Act was issued on November 13, 
1959 the appellant company filed ob- 
jections on December 12, 1959. Inti- 
mation was thereupon given to the 
appellant that the objections were fix- 
ed for hearing in the office of the 
Collector on May 9. 1962, According 
to the case of the respondents, no one 
representing the appellant company 
appeared on the date of hearing. The 
High Court apparently accepted this 
Stand and in this context observed 
that no affidavit of the person who 
was alleged to have been present on 
behalf of the appellant on May 9, 
1961 had been filed. In any case, the 
learned Judges had no doubt that the 
objections submitted by the appel- 
lant were considered along with the 
objections of other interested persons 
before the decision was taken to go 
ahead with acquisition proceedings. 


9. At the hearing of the ap- 
peal Mr. Hardy has referred to judg- 
ment dated May 15, 1972 of the Delhi 
High Court in a case filed by the ap- 
pellant. company against the respon- 
dents relating to the acquisition of 


‘sOme other land. of the appellant. In 


that ease'a number of affidavits were 
filed andon.” consideration of those 
affidavits as well as the fact that the 
respondents had not been able to pro- 
duce the relevant file before the High 
Court. the High Court inferred that a 
representative of the appellant had 
actually appeared before the Collec- 
tor on May 9, 1961 when objections 
relating to the acquisition of the other 
land were taken up. The finding of 
the Delhi High Court in the other 
case cannot, in our opinion, be of 
much avail to the appellant because 
we are unable to rely upon that find- 
ing for coming to the conclusion that 
a representative of the appellant act- 
ually appeared before the Collector 
in support of the objections relating 
to the acquisition of the land in dis- 


` 
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pute in the present case. The pre- 
sent case has to be decided upon the 
material brought on the record in this 
case. As already observed above. no 
affidavit of the person who was al- 
leged to have appeared on behalf of 
the appellant before the Collector m 
the proceedings with which we are 
concerned was filed. There is” also 
nothing to rule out the possibility of 
a person deputed to attend the hear- 
ings of two different cases fixed for 
the same date in a court appearing In 
only one of them and not being pre- 
sent when the second case is called. 
The relevant file was sent for at the 
instance of the appellant company and 
was produced before us. It .contains 
the written representation of the ap- 
pellant. We find no indication there- 
in that a representative of the appel- 
lant was actually present before the 
Collector on May 9, 1961. The re- 
pert of the Collector shows that he 
considered objections of a number of 
other parties who were present be- 
fore him and sent his recommenda- 
tions about the lands of- those objec- 
tions. As regards the lands upon 
which nothing had been built, the 
recommendation was that the objec- 
tions of the objectors be ignored. The 
appellant's land belonged to the last 
mentioned category. We are, there- 
fore, of the view that there is no 
force in the contention that opportu- 
nity was not afforded to the appel- 
lant of being heard before the Col- 
lector made his report to the appro- 
priate Government with his recom- 
mendations on the objections under 
clause (2) of Section 5A of the Act. 
10. As a result of the above, 
both the appeals fail and are dismiss- 
ed with costs. One hearing fee. 
Appeals dismissed. 
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(A) Representation of the Peo- 
ple Act (1951), Sections 100 (1) (d), 
101, 102, 92 — Conduct of Election 
Rules, 1961, R. 63 — Sample inspec- 
tion of ballot papers — Circumstances 
under which order can be passed. 


Before the Court can order ins- 
pection of ballot papers, in an elec- 
tion petition the following conditions 
are imperative. 


(1) That it is important to main- 
tain the secrecy of the ballot which 
is sacrosanct and should not be al- 
lowed to be violated on frivolous, 
vague and indefinite allegations; 


(2) That before inspection is al- 
lowed, the allegations made against 
the elected. candidate must be clear 
and specific and must be supported 
by adequate statements of material 
facts: : 


: (3) The Court must be prima’ 
facie satisfied on the materials pro- 
duced before the Court regarding the 
truth of the allegations made for a 
recount; 


(4) That the Court must come to 
the conclusion that in order to grant 
prayer for inspection it is necessary 
and imperative to do full justice be- 
tween the parties; 


(5) That the discretion conferred 
on the Court should not be exercis- 
ed in such a way so as to enable the 
applicant to indulge in a roving in- 
quiry with a view to fsh materials 
o declaring the electioneto be void 
an 


(6) That on the special facts of 
a given case sample inspection may 
be ordered to lend further assurance 
to the prima facie satisfaction of the ` 
Court regarding the truth of the 
allegations made for a recount, and 
not for the purpose of fishing out: 
materials. > 


If all these circumstances enter 
into the mind ofthe Judgeand he is 
satisfied that these conditions are ful- 
filled in a given case, the exercise of 
the discretion would undoubtedly be 
proper. AIR 1964 SC 1249; AIR 1966 
SC 773; AIR 1970 SC 276; AIR 1973 
SC 215; AIR 1972 SC 1251; AIR 1975 
SC 693; AIR 1975 SC 283; AIR 1975 
SC 403 and AIR 1975 SC 502 Ref. 

(Para 15) 


i 
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Cases referred: Chronological Paras 
AIR 1975 SC 283 = (1975) 1 SCJ 289 

12 
AIR 1975 SC 376 - 13 
AIR 1975 SC 402 13 
ATR 1975 SC 502 = (1975) 1 SCC 260 

14 
AIR 1975 SC 693 ir 


AIR 1973 SC 215 = (1973) 2 SCR 920 

4, 10 
AIR 1972 SC 1251 = (1972) 2 SCR 
177 8, 9 
AIR 1970 SC 276 = (1970) 1 SCR 852 


4,7 
(1967) 1 SCJ 762 


4,6, 7 
= (1964) 6 SCR 238 
: 4, 5,7 


_ M/s. J. P. Goyal, Pranab Chatter- 
Jee and G. S. Chatterjee, Advocates, 
for Appellant: M/s. R. K. Garg, S. C. 
Agrawala and V. J. Francis, Advo- 
cates of M/s. Ramamurthi & Co.. for 
Respondent No. 1. 


Judgment of the Court was 
livered by 


- FAZL ALI, Jx— By virtue of 
an order dated December 20, 1974 
Banerji, J., of the Allahabad High 
Court who was designated as the 
Election Judge passed an order 
granting the application of the res- 
pondent No. 1 for a sample inspec- 
tion of the ballot papers. The order 
directed that a sample inspection of 
20 bundles of 50 ballot papers each 
of the votes counted in favour of the 
appellant may be taken out and exa- 
mined along with the 5 bundles of 
the rejected ballot papers. It is 
‘against this order that the appellant 
has filed the present appeal by special 
leave and has assailed the order of 
the learned Single Judge on the 
ground that the learned Judge has 
exercised his discretion illegally and 
improperly in allowing the sample 
inspection of the ballot papers with- 
out there being sufficient proof of 
the allegations made by the respon- 
dent in his petition for setting aside 
the election of the appellant. 

2. The facts giving rise to 
the present appeal may be briefly 
summarised as follows: 

3. The appellant was elected 
to the U. P. Legislative Assembly 
from 218, Mubarakpur Constituency 
in the District of Azamgarh, U. P. 


AIR 1966 SC 773 


AIR 1964 SC 1249 


de- 


` yet they were improperly 
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The last date of nomination for elec- 
tion to the said assembly was Janu- 
ary 24, 1974. The date of scrutiny 
was January 25, 1974 and that of 
withdrawal January 28, 1974, The 


poll was held on February 26, 1974 
and the counting of votes done on 
February 27, 1974. The result of 


the election was declared on Febru- 
ary 28, 1974. The respondent filed an 
election petition before the Election 
Judge of the Allahabad High Court 
some time in March 1974. The ap- 
pellant secured 19,728 votes while 
the respondent No. 1 had secured 
19,634 votes and thus the appellant de- 
feated respondent No. 1 by a mar- 
fin of 94 votes and was duiy elect- 
ed to the U. P. Legislative Assembly. 
In the petition filed by the respon- 
dent . before the Allahabad High 
Court the respondent in paragraph-3 
of the said petition mide a large 


‘umber of allegations rəgarding the 


improper reception and rejection af 
votes and regarding wrong arithme- 
tical counting of vofes and accept- 
ance of votes which were void. The 
material facts with respect to the al- 
legations were set out in paragraph- 
9 of the petition which broadly are 
as follows. 

(1) That the election staff en- 
gaged in the work of counting was 
suffering from serious physical strain 
as they had to work without any 
rest on that day as a result of which 
there were a number of arithmetical 
mistakes in the counting of votes. _ 


(2) That the staff had become 
drowsy and was actually dozing and 
could not efficiently discharge its 
function of counting the votes pro- 
perly. 

As regards the facts relating to im- 
proper rejection of valid ballot pa- 
pers it is said that a large number 
of ballot papers in which valid votes 
had been marked for the petitioner 
(respondent No. 1) were declared in- 
valid despite oral protests made by 
the counting agents of the respon- 
dent. Similarly a large number of 
ballot papers had distinct marks of 
stamp in the column of the petitioner 
near the symbol of cow and calf and 
rejected 
staff on the ground 
no distinct marks. 
alleged that 


by the counting 
that there were 
The respondent further 
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there were 70 such ballot papers 
which were wrongly rejected. It was 
also pleaded that a number of bal- 
- lot papers which had a valid vote 
for the petitioner were illegally re- 
jected on the ground that there were 
some accidental marks made in the 
column of some other candidate 
which was not a mark of the stamp 
or a voting mark and the number 
of such ballot papers rejected was 
50. Finally it was said that a num- 
ber of ballot papers which carried 
valid votes for the petitioner were 
illegally rejected on the ground that 
there was no seal mark or there was 
no signature of the Returning Offi- 
cer on those ballot papers although it 
was far from the truth. Such were 
said to be the obvious mistakes in 
the rejection of the ballot papers 
and the counting of votes which form- 
ed the sheet-anchor of the case of 
the respondent in challenging the elec- 
tion of the appellant. The appellant 
in his written statement denied all 
the allegations made in the petition. 


4. While the election petition 
was being heard by the High Court 
an application was filed by the res- 
pondent No. I praying that a sample 
inspection of the ballot papers may 
be allowed. In support of this appli- 
cation some witnesses, counting 
agents of the respondent and other 
persons were examined and some 
affidavits were filed. The appellant 
also produced some evidence. The 
learned Judge has mentioned in his 
order that this sort of evidence was 
led before him but he has not at all 
given any finding on the credibility 
of the evidence. The learned Judge 
further noticed very prominently 
that in respect of the allegations made 
that the counting of votes was wrong 
and the rejection of the ballot pa- 
pers was improper, yet the respon- 
dent filed no application for recount- 
ing of votes as provided by Rule 63 
of the Conduct of Election Rules 
1961. The learned Judge also no- 
ticed that the respondent had not 
given serial number of a single bal- 
lot paper which is said to have been 
improperly accepted or improperly 
rejected. The Judge, however, al- 
lowed the application because he 
thought that the ends of justice re- 


Bhabhi v. Sheo Govind (Fazl Ali J.) 


{Prs. 3-5] S.C. 2119 


quired it. In this conneriion the 
learned Judge observed as follows: 


“But before I advert to consider 
the election petition, the affidavit 
and the oral evidence to decide whe- 
ther there should be an order for 
the general inspection of the used 
ballot papers, I think it will be in the 
interests of justice to order a sample 
inspection of ballot papers counted 
in favour of respondent No. 1 as 
also a sample inspection of the re- 
jected ballot papers in this case.” 
These observations clearly show that 
the learned Judge made no attempt 
at all to give any finding whether he 
was prima facie satisfied regarding 
the credibility of the evidence or 
materials adduced before him but 
ordered a sample inspection in order 
to test the validity of the allegations 
made by the respondent. It seems 
to us that in passing this order the 
learned Judge, while noticing some 
of the leading cases of this Court on 
the point which he has cited in his 
judgment, viz, Ram Sewak Yadav v. 
Hussain Kamil Kidwai, (1964) 6 SCR 
238 = (AIR 1964 SC 1249); Dr. Jag- 
jit Singh v. Giani Kartar Singh, ATR 
1966 SC 773; Jitendra Bahadur Singh 
v. Krishna Behari, (1970) 1 SCR 852 
= (AIR 1970 SC 276) and Sumitra 
Devi v. Shri Sheo Shanker Prasad 
Yadav, (1973) 2 SCR 920 = (AIR 1973 
SC 215) has made no attempt to ap- 
ply the principles laid down in those 
eases to the facts of the present 
case. 

5. Before, however, dealing 
with the order passed by the learn- 
ed Judge it may be necessary to re- 
fer to a number of authorities of this 
Court on the circumstances under: 
which an inspection of the ballot 
papers, or for that matter a sample 
inspection, can be allowed. In the 
ease of Ram Sewak Yadav, (AIR 
1964 SC 1249) (supra) the matter was 
considered at great length and this 
Court pointed out that an order 


for inspection could not be 
granted as a matter of rou- 
tine but only under special cir- 


cumstances and observed as follows: 
“An order for inspection may not 
be granted as a matter of course; 
having regard to the insistance upon 
the secrecy of the ballot papers, the 
Court wouid be justified in granting 
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an order for inspection provided two 
conditions are fulfilled: 

__ (i) that the petition for setting 
aside an election contains an ade- 
quate statement of the material facts 
on which the petitioner relies in sup- 
port of his case; and 


(ii) the Tribunal is 
satisfied that 


prima facie 
it in order to decide the 
dispute and to do complete justice 
between the parties inspection of 
the ballot papers is necessary. 


But an order for inspection of bal- 
lot papers cannot be granted to sup- 
port vague pleas made in the petition 
not supported by material facts or 
fish out ‘evidence to support such 
pleas. The case of the petitioner 
must be set .out with precision sup- 
ported by averments of material facts. 
To establish a case so pleaded an 
order for inspection may undoubt- 
edly, if the interests of justice re- 
quire, be granted. But a mere al- 
legation thatthe petitioner suspects or 
believes that there has been an im- 
proper reception, refusal or rejec- 
tion of votes will not be sufficient 
to Paa an order for inspection.” 


Two years later in Dr, Jag- 


jit Singh's ease, (AIR 1966 SC 773) 


this Court observed on the facts of 
that case that the discretion to al- 
low inspection of ballot papers 
should not be used in such a way 
so as to make a roving or fishing in- 
quiry in order to discover materials 
for declaring the election void. In 
this connection, this Court made the 
following observations: 


“The true legal position in this 
matter is no longer in doubt. Sec- 
tion 92 of the Act which defines the 
powers of the Tribunal, in terms, 
confers on it, by Cl. (a), the powers 
which are vested in a Court under 
the Code of Civil Procedure when 
trying a suit, inter alia, in respect 
of discovery and inspection. There- 
fore, in a proper case, the Tribunal 
can order the inspection of the bal- 
lot DOXES..........ceceeeeeeeeeee An appli- 
cation made for the inspection of 
ballot boxes must give material 
facts which would enable the Tribu- 


nal to consider whether in the in- 
terests of justice, the ballot boxes 
should be inspected or not. In 


dealing with this question, the im- 
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portance of the secrecy of the ballot 
papers cannot be ignored, and it is 
always to be borne in mind that the 
statutory rules framed under the Act 
are intended to provide adequate 
safeguard for the examination of the 
validity or invalidity of votes and 
for their proper counting. It may be 
that in some cases, the ends of jus- 
tice would make it necessary for the 
Tribunal to allow a party to inspect 
the ballot boxes and consider his ob- 
jections about the improper accept- 
ance or improper rejection of votes 
tendered by voters at any given 
election; but in considering the re- 
quirements of justice, care must be 
taken to see that election petitioners 
do not get a chance to make a rov- 
ing or fishing enquiry in the ballot 
boxes so as to justify their claim 
that the returned candidate’s elec- 
tion is void.” 


7. In Jitendra Bahadur 
Singh’s case, (AIR 1970 SC 276) 
(supra) the order of the Election 


Judge granting inspection of the bal- 
lot papers was reversed by this Court 
because the Court thought that the 
learned Judge had not followed the 
essential conditions laid down before 
granting the prayer for inspection of 
the ballot papers. In that case the 
Court held that the allegations were 
vague andindefinite, nomaterial fact 
was pleaded and further that the 
petitioner was present at the time 
of counting and yet he did not take 
any objection regarding the illegal 
rejection of the votes. In this con- 
nection Hegde, J., speaking for the 
Court laid down the following prin- 
ciples: 


(1) that the petition for setting 
aside the election must contain an 
adequate statement of the material 
facts on which the petitioner relies 
in support of his case; and 


(2) the Tribunal must be prima 
facie satisfied that in order to de- 
cide the dispute and to do complete 
justice between the parties, inspec- 
ticn of the ballot papers is neces- 
sary. : 
The cases of Ram Sewak Yadav, (AIR 
1964 SC 1249) and Dr. Jagjit Singh, 
(ATR 1966 SC 773) mentioned supra 
were referred to and relied upon by 
Hegde, J., in his judgment. 
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8. Another ease which ap- 
pears to be in point and which was 
the sheet-anchor of the argument of 
the learned counsel for the respon- 
dent is the case of Shashi Bhusan v. 
Prof. Balraj Madhok, (1972) 2 SCR 
177 (AIR 1972 SC 1251). It is 
true that a sample inspection was al- 
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lowed in that case. But, in our 
opinion, it was so done because of 
the special facts of that case. The 


allegation of the respondents in that 
ease was that many ballot papers 
were chemically treated so that the 
mechanically stamped marks in fa- 
vour of the successful candidates by 
using invisible ink emerged and the 
mark actually put at the time of 
polling disappeared after a few days. 
This was undoubtedly an allegation 
of a very serious nature, which, if 
true, would have shaken the entire 
confidence of the people in the elec- 
toral process and would have seri- 
ously impaired our democratic system. 
In these circumstances this Court 
held that it was not only necessary 
but in public interest that the alle- 
gation should be thoroughly examin- 
ed so as to maintain confidence of 
the people. In this connection, Hegde, 
J., while delivering the judgment of 
the Court, observed as follows: 


“It is true that merely because 
someone makes bold and comes out 
with a desperate allegation that by 
itself should not be a ground to at- 
tach value to the allegation made. 
But at the same time serious -allega- 
tions cannot be dismissed summarily 
merely because they do not look 


probable. Prudence requires a cau- 
tious approach in these matters, In 
all these matters, the court’s aim 


should be to render complete jus- 
tice between the parties. Further, if 
the allegations made raise issues of 
public importance, greater care and 
circumspection is necessary. 


These cases have peculiar fea- 
tures of their own. No such case 
had come up for decision earlier. 
Hence decided cases can g've little 
assistance to us. In a matter like al- 
lowing inspection of ballot papers, 
no rigid rules have been laid down, 
nor can be laid down. Much de- 
pends on the facts of each case. The 
primary aim of the courts is to ren- 
der complete justice betw22n the par- 
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ties. Subject to that overriding con- 
sideration, courts have laid down 
the circumstances that should weigh 
in granting or refusing inspection. 

anaa ian The ratio of that deci- 
sion is that the inspection of ballot 
papers should be allowed only when 
the court thinks that it is necessary 
in the interests of justice to do so. 
In that case this Court did not lay 
down any hard and fast rule as to 
when an inspection of the ballot pa~- 
pers can be allowed.” 


9. In the instant case, how- 

ever, the allegations are of a differ- 
ent kind. They relate only to the 
mistakes in counting and improper 
rejection of votes. They are not of a 
sweeping pattern -as in the case afore- 
said. 
In these circumstances, therefore, 
the ratio laid down in Shashi Bhu- 
shan’s case, (AIR 1972 SC 1251) can- 
not be pressed into service for the 
purpose of supporting the order of 
the learned Judge, 


10. In the case of Sumitra 
Devi, (AIR 1973 SC 215) (supra), Ma- 
thew. J., after reviewing the previ- 
ous authorities of this Court, held as 
follows: 


; “In the case at hand, the allega- 
tions in the election petition were 
vague and the petition did not con- 
tain an adequate statement of the 
material facts. The evidence adduc- 
ed by the appellant to prove the al- 
legations was found unreliable. No 
definite particulars were also given 
in the application for inspection as 
to the illegalities alleged to have been 
committed in the counting of the bal- 
lot papers. A recount will not be 
granted as a matter of right but only 
on the basis of evidence of goad 
grounds for beliving that there has 
been a mistake in the counting. It 
has to be decided in each case whe- 
ther a prima facie ground has been 
made out for ordering an inspection ” 


11. In Baldev Singh v. Tea 
Singh, Civil Appeal No, 233 of 1973 
decided on 24-1-1975 = (AIR 1975 SC 
693), Krishna Iyer, J., remarked as 
follows: 

“Coming to the facts of this case, 
we have already indicated that no 
good grounds for a Court order for 
inspection and recount, particularly 
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after the Sherpur 
Although we are free to admit that 
an imaginative Returning Officer 
might have quietened the qualms and 
silenced the scepticism of the appel- 
lant by a test check or partial re- 
count, proceeding to a full recount 
if serious -errors were found, we are 
inclined to agree with the High Court, 
there being no reason to reverse 
its elaborately discussed conclusions, 
and the relief of recount was rightly 
rejected.” 


12. In Beliram Bhalaik v. Jai 
Behari Lal Kachi, AIR 1975 SC 283 
Sarkaria, J.. speaking for the Court, 
observed as follows: 


“Since an order for a recount 
touches upon the secrecy of the bal- 
lot, it should not be made lightly 
or as a matter of course. Although 
no cast iron rule of universal appli- 
cation can be or has been Jaid down, 
yet, from a beadroll of the decisions 
of this Court, two broad guidelines 
are discernible: that the Court would 
be justified in ordering a recount or 
permitting inspection of the ballot 
papers only where (i) all the mate- 
riai facts on which the allegations of 
irregularity, or illegality in counting 
are founded, are pleaded adequately 


experiment, exist 


in the election petition, and (ii) 
the Court/Tribunal trying the 
petition is prima facie satis- 


fied that the making of such an 
order is imperatively necessary to 
decide the dispute and to do com- 
plete and effectual justice between 
the parties.” 


13. In Suresh Prasad Yadav 
y, Jai Prakash Mishra, AIR 1975 SC 
376, while summarising the principles 
laid down by this Court from time to 
time in granting prayer for inspection 
of ballot papers, the Court adumberat- 
ed the circumstances in which a prayer 
for inspection of ballot papers could 
be considered and observed as fol- 
lows: 


“Before dealing with these con- 
tentions, we may recall, what this 
Court has repeatedly said, that an 
order for inspection and recount of 
the ballot papers cannot be made 
as a matter of course. The reason 
is twofold. Firstly such an order af- 
fects the secrecy of the bal- 
lot which under the law is 
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not to be lightly disturbed. 
Secondly, the Rules provide an ela- 
borate procedure for counting of bal- 
lot papers. This procedure contains so 
many statutory checks and effective 
safeguards against trickery, mistakes 
and fraud in counting, that it can 
be called almost fool-proof. Although 
no hard and fast rule can be Jaid 
down, yet the broad guidelines, as 
discernible from the decisions of this 
Court, may be indicated thus: 

The Court would be justified in 
ordering a recount of the ballot pa- 
pers, only where: 

“(1) the election-petition contains 
an adequate statement of all the 
material facts on which the allega- 
tions of irregularity or illegality in 
counting are founded; 

(2) On the basis of evidence ad- 
duced such allegations are prima 
facie established. affording a good 
ground for believing that there has 
been a mistake in counting; and 

(3) The Court trying the petition 

is prima facie satisfied that the mak- 
ing of such an order is imperatively 
necessary to decide the dispute and 
,to do complete and effectual justice 
between the parties.” 
These principles were reiterated in 
Chanda Singh v. Ch. Shiv Ram Var- 
ma, AIR 1975 SC 403 where speaking 
for this Court, Krishna Iyer, J., ob- 
served thus: 

“On all hands, it is now agreed 
that the importance of the secrecy 
of the-ballot must not be lost sight 
of, material facts to back the prayer 
for inspection must be bona fide, 
clear and cogent and must be sup- 
ported by good evidence. We would 
only like to stress that in the whole 
process, the secrecy is sacrosanct and 
inviolable except where strong prima 
facie circumstances to suspect the 
purity, propriety and legality in the 
counting is made out by definite fac- 
tual averments, credible probative 
material and good faith in the very 
prayer. We may even say that no 
winning candidate should be afraid of 
recount and, conditions as they 
are a sceptical attitude expecting the 
unexpected may be correct, inform- 
ed of course by the broad legal 
guidelines already set out.” 

14. Lastly in Manphul Singh 
vy. Surinder Singh, AIR 1975 SC 502, 


p 
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the Court upheld the order of the 
High Court allowing inspection of 
ballot papers because the High Court 
had given a finding that the evi- 
dence of the witnesses was sufficient 
to prove the allegation of imperso- 
nation in that case. The Court fur- 
ther held that the High Court did 
not act arbitrarily in granting the 
prayer for inspection. 


15. Thus on a close and care- 
ful consideration of the various 
authorities of this Court from time 
to time it is manifest that the follow- 
ing conditions are imperative before 
a Court can grant inspection, or for 
that matter sample inspection, of the 
ballot papers: 


(1) That it is important to main- 
tain the secrecy of the ballot which 
is sacrosanct and should not be al- 
lowed to be violated on frivolous. 
vague and indefinite allegations; 


(2) That before inspection is al- 
lowed, the allegations made against 
the elected candidate must be clear 
and specifie and must be supported 
by adequate statements of material 
facts; 


(3} Fhe Court must be prima 


facie satisfied on the materials pro- 
duced before the Court regarding 
the truth of the allegations made for 
a recount; 

(4) That the Court must come to 
the conclusion that in order to grant 
prayer for inspection it is necessary 


and imperative to do full justice be- . 


tween the parties; 


(5) That the discretion conferred 
on the Court should not be exercis- 
ed in such a way so ‘as to enable the 
applicant to indulge in a roving in- 
quiry with a view to fish materials 
for declaring the election to be void; 
and 

(6) That on the special factsofa 
given case sample inspection may be 
ordered to lend further assurance to 
the prima facie satisfaction of the 
Court regarding the truth of the al- 


legations made for a recount, and 
not for the purpose of fishing out 
materials, 


If all these circumstances enter in- 
to the mind of the Judge and he is 
satisfied that these conditions are ful- 
filled in a given case, the exercise 


Judge had fallen was 
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of the discretion would undoubtedly 
be proper. 


16. In the instant case we 
find that the learned Judge while 
passing the order of sample inspec- 
tion made no attempt to apply the 
principles mentioned above to the 
facts of the present case. What is 
more important is that the Court ac- 


tually noticed some of the 
important decisions of this Court 
which we have discussed and 


yet it did not try to test the prin- 
ciples laid down on the touchstone 
of the allegations and the material 
facts pleaded by the respondent, An- 
other error into which the learned 
that he did 
not realise that by allowing sample 
inspection he had provided an oppor- 
tunity to the respondent to indulge 
in a roving inquiry in order to fish 
out materials to justify his plea in 
order to declare the election to be 
void — a course which has been ex- 
pressly prohibited by this Court be- 
cause it sets at naught the electoral 
process and causes a sense of insta- 
bility and uncertainty amongst the 
duly elected candidates. Thirdly, 
while the learned Judge has observ- 
èd that the Court must be prima 
facie satisfied regarding the truth of 
the materials, but it did not choose 
to . record its satisfaction on the ap- 
plication of the respondent at all and 
has readily accepted the suggestion 
of the respondent for sample inspec- 
tion on the ground that it was neces- 
sary for the ends of justice. Such an 
approach, in our opinion, is legally 
erroneous. While indicating in his 
order that both the parties had pro- 
duced some affdavits before him in 
support of their pleas. the learned 
Judge has not at all tried to appre- 
ciate or consider the evidence in 
order to find out whether it was 
worthy of credence. In the absence 
of any such finding it was not open 
to the learned Judge to have passed 
an order for sample inspection just 
for the asking of the respondent. 


17. Finally there were intrin- 
sic circumstances in this case which 
went to show that unless the res- 
pondent was able to place cogent 
materials this was not a case for al- 
lowing sample inspection at all. In 
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the first place although the count- 
ing agents of the respondent were 
present at the time when the votes 
were counted no application. for a 
recount was made under Rule 63 of 
the Conduct of Election Rules, 1961. 
The nature of the allegations made 
by the respondent in his petition as 
alluded to above was such as could 
have been easily verified at the spot 
by the Returning Officer, if his at- 
tention was drawn to those facts by 
an application made under Rule 63 
of the Conduct of Election Rules, 
1961. Secondly the learned Judge 
overlooked ‘that the respondent had 
not given the material particulars 
of the facts on the basis of which he 
wanted an order for sample inspec- 
tion of ballot papers. No serial num- 
ber of the ballot paper was mention- 
ed in the petition nor were any par- 
ticulars of the bundles containing the 
ballot papers which were alleged to 
have been wrongly rejected given 
by the respondent, Even the segment 


in which the irregularity had 
occurred was not mentioned in 
the petition. We, however, refrain 
from making any further observa- 


tion as to what would be the effect 
of non-disclosure of these particulars 
because we intend to remit the case 
to the learned Judge for rehearing 
the matter and deciding the applica- 
tion for inspection. What appears to 
have weighed with the Judge is the 


solitary circumstance that the ap- 
pellant had succeeded by a narrow 
margin and that was a sufficient. 


ground for ordering sample inspec- 
tion, We are, however, unable to 
agree with this broad statement of 
the law by the learned Judge be- 
cause if a person is duly elected even 
by a narrow margin of votes there 
is no presumption that there has 
been illegality or irregularity in the 
election. This is a fact which has to 
be proved by a person who chal- 
lenges the election of the duly elect- 
ed candidate. After all in a large 
democracy such as ours where we 
have a multi-party system, where 
the number of voters is huge and di- 
verse, where the voting is free and 
fair and where in quite a few cases 
the contest is close and neck to neck, 
a marginal victory by a successful 
candidate over his rival can some 
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times be treated as a tremendous 
triumph so as to give a feeling of 
satisfaction to the victorious candi- 
date. The Court cannot lightly brush 
aside the success of the duly elect- 
ed candidate on an election petition 
based on vague and indefinite allega- 
tions or frivolous and flimsy grounds. 


18, The learned counsel for 
the respondent submitted. however, 
that in view of the amended provi- 
sions of the Representation of the 
People Act and the rules made there- 
under the question of maintenance of 
Secrecy has now become obsolete, be- 
cause under the present system 
which was in vogue at the time when 
the election of the appellant was 
held it is difficult to find out as to 
which voter voted for the candi- 
date. Tt is, however, conceded by the 
learned counsel for the respondent 
that if the counter-foils which are 
sealed and kept separately are made 
to tally with the ballot papers, then 
it can be ascertained with some 
amount of precision as to which vo- 
ter voted for whom, There are 
other methods also, which, when 
adopted would put the secrecy of 
the voting in jeopardy. In these cir- 
cumstances, therefore, the question 
of maintenance of secrecy does not 
become obsolete as argued by Mr. 
Garg appearing for the respondent. 
We have, adverted to a long course 
of decisions of this Court where it 
has been insisted on the mainten- 
ance of the secrecy of the ballot and 
the new methodology adopted by the 


Act has not made any material 
change in this concept. 

19. Lastly it was submitted 
by the counsel for the respondent 


that the learned Judge had to satis- 
fy himself whether or not a case 
had been made out for allowing 
sample inspection and if he had 
exercised his discretion one way 
or the other, this Court should not 
lightly interfere with that discre- 
tion, This argument, however, is 
wholly untenable for the reasons we 
have given in holding that the order 
of the learned Judge is not in accord- 
ance with the law. The learned 
Judge has not at all applied the prin- 
ciples laid down by this Court in 
the cases referred to above, It is 
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manifest that the Court has the un- 
doubted power to grant prayer for 
inspection, but this discretion has to 
be exercised according to the sound 
and sacrosanct principles laid down 
by this Court. In the instant case, 
the discretion has been exercised by 
the learned Judge in an arbitrary 
manner without the application of 
the mind to the material facts and 
circumstances as discussed above. 


20. For the reasons given 
above, we allow this appeal, set 
aside the order of the learned Single 
Judge of the Allahabad High Court 
dated December 20, 1974 and re- 
mand this case to the learned Elec- 


tion Judge for disposing of the ap- 
plication of the respondent for ins- 
pection of the ballot papers in ac- 


cordance with law and in the light 
of the observations made above. The 
appellant will be entitled to his 
costs in this Court. 

Appeal allowed. 
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Mulchandani Electrical and Ra- 
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` (A) Constitution of India, Arti- 
cles 32 and: 226 — Domestic enquiry 
— Cross-examination of witnesses. 


1574 (NL) of 


The Enquiry Officer in a domes- 
tic enquiry can put questions to the 
witnesses for clarification wherever 
necessary and if he allows the wit- 
nesses to be cross-examined there- 
after, the enquiry proceeding can- 
not-be impeached as unfair. (1970) 1 
Lab LJ 26 (SC) Foll. (Para 5) 


(B) Industrial Employment 
(Standing Orders) Act (1946), S. 13A 
and Sch, Item 9 — Misconduct of 


worker — Disciplinary action against 
worker — Misconduct what amounts 
to — Interpretation of Standing 


*(Award made on 9-8-1973 by Fifth 
Labour Court—Bombay.) 
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Orders. (Industrial Dispvtes Act 
(1947), Schedule 2 Items 1 and 2)— 
(Industrial Dispute — Misconduct — 
What amounts to) — (Industrial Dis- 
pute — Standing Orders — Interpre- 
tation of.) 


The relevant Standing Order of 
a factory ran as follows:— 

; “24. The following acts and omis- 
sions on the part of a workman shall 
amount to misconduct:— 

(1) Commission of any actsubver- 
sive of discipline or good behaviour 
within the premises or precincts of 
the establishment: 

x x x x ia 

Assault by operator on charge- 
man of same factory would be an 
act subversive of discipline. The fact 
that the assault was committed out- 
side the factory (in a suburban train 


while the chargeman assaulted was 
going home) would not take it out 
of the above standing order. The 


words “within the premises or pre- 
cincts of the establishment” refer 
not to the place where the act which 
is subversive of discipline or good be- 
haviour is committed but where the 
consequence of such an act mani- 
fests itself, In other words, an act, 
wherever committed, if it has the 
effect of subverting discipline or 
good behaviour within the premises 
or precincts of the establishment, will 
amount to misconduct under Stand- 
ing Order 24 (1). (Para 6) 


Cases Refrred: Chronological Paras 
(1970) 1 Lab LJ 26 = 1969 UJ (SC) 
494 5 


The Judgment of the Court was 
delivered by 


GUPTA, J.:— This appeal by 
special leave is directed against the 
Award made on August 9, 1973 by 
the Fifth Labour Court at Bombay 
deciding some of the issues arising 
for consideration in the reference be- 
fore it. 

2. The appellant company 
owns a factory at Thana near Bom- 
bay. Among the Workmen of the 
Company are “Operators” who work 
under the supervision of “Charge- 
hands”. On December 30. 1970 one 
Ashok Bhambani who was an Ope- 
rator employed in the Company’s 
aforesaid factory is alleged to have 
threatened a Charge-hand, . Ramesh 


a 
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Thadani, with assault because Ramesh 
Thadani had reported against an- 
other operator who was consequent- 
ly removed from service. According 
to the Management, Ashok Bhambani 
followed up this threat by assaulting 
Ramesh Thadani at about 5.30 P. M. 
that very day in the train between 
Thana and Mulund when Ramesh 
Thadani was on his way home after 
the day’s work. Next day i. e. Decem- 
ber 31, 1970 several Junior Assis- 
tants and Charge-hands employed in 
the factory submitted to the Factory 
Manager a memorandum signed by 
them protesting against the assault 
on Ramesh Thadani. A charge-sheet 
was served on Ashok Bhambani ask- 
ing him to explain in writing why 
disciplinary action should not be 
taken against him for threatening and 
assaulting Ramesh Thadani which, it 
was stated, constituted a grave mis- 
eonduct. After Ashok Bhambani had 
submitted his explanation, there was 
an enquiry into the charges against 
him, conducted by Shri D. S. Chand- 
nani, Personnel Officer of the Com- 
pany. The Enquiry Officer having 
considered the evidence adduced at 
the enquiry found that the charges 
of threat and assault against Ashok 
Bhambani had been established. Ul- 
timately, on February 9, 1971 Ashok 
Bhambani was dismissed from service. 
The employees’ Union having raised 
a demand for his reinstatement in 
service with full back wages and con- 
tinuity of service, the dispute was 
referred for adiudication to the La- 
bour Court, Bombay. 


3. At the request of the par- 
ties, the Labour Court heard as a 
preliminary issue the question whe- 
ther the domestic enquiry was un- 
fair, improper and unjust and against 
the principles of natural justice. It 
appears that along with this issue the 
Court also dealt with another ques- 
tion, namely, whether or not Ashok 
Bhambani was guilty of misconduct 
as alleged by the Company. Both 
the parties made their submissions 
also on this point before the Labour 
Court. In this Court the findings 
recorded by the Labour Court on 
both the questions were assailed by 
the appellant and supported by the 
respondent and no objection was 
taken by either side that the Labour 
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Court while deciding the preliminary 
issue should not have gone on to re- 
cord a finding on the other question 
as well. The propriety of the Award 
containing the findings of the La- 
bour Court on these two points is in 
question in this appeal. 


4 On the preliminary issue 
the Labour Court held that the en- 
quiry had not been conducted in a 
fair and proper manner, and on the 
question of misconduct, found that 
the alleged assault did not amount 
to misconduct under the Standing 
Orders of the Company. 


_ 5 The finding that the en- 
quiry had not been fair is based on 
the following facts. One Anant Bana, 
a Charge-hand, who had signed the 
memorandum dated December 31, 1970 
Stated before the Enquiry Officer 
that he had not signed any such 
memcrandum. No one represented 
the Management at the Enquiry. It 
appears that the Enquiry Officer 
made a note that Mr. Bana had 
“turned hostile’ and proceeded to 
put certain questions to the witness 
to resolve the apparent conflict be- 
tween his statement at the enquiry 
and what the Memorandum dated 
December 31, 1970 purported to show. 
In answer to the questions put by 
the Enquiry Officer Mr. Bana admit- 
ted that he had signed the memoran- 
dum and that the words “I was pre- 
sent at the time of the incident” ap- 
pearing against his signature were by 
his own hand, and further that he pre- 
sented the memorandum along with 
others to the Factory Manager, This 
witness was cross-examined at length 
on behalf of the Union after the En- 
quiry Officer had put questions to 
him, In respect of another witness, 
Shri Mohan Shahani, also a Charge- 
hand, the Enquiry Officer made a 
similar note that he had turned hos- 
tile and put a number of questions 
to him. This witness also had signed 
the memorandum dated December 
31, 1970 in which he stated that he 
was with Ramesh Thadani at the 
time of assault and had seen the 
“whole thing”. Before the Enquiry 
Officer, however, he stated that he 
had not in fact seen the assault on 
Ramesh Thadani but he “felt that 
the assault on the Charge-hand was 


EN 
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a criminal offence” and therefore had 
signed the memorandum, In answer 
to one of the questions put to him 
by the Enquiry Officer, the witness 
admitted his signature on the memo- 
randum and also that against his 
signature he had himself written 
that he had seen the incident himself. 
This witness also was cross-examined 
on behalf of the Union after he had 
replied to the questions put to him 
by the Enquiry Officer. The Labour 
Court held that the Enquiry Officer 
“had no business to treat the Com- 
pany’s witnesses Shri Anant Bana 
and Shri Mohan Shahani as hostile 
witnesses on his own” and “to ask 
questions for proving the misconduct 
alleged against the delinquent em- 
ployee”. Ashok Bhambani deposing 
before the Labour Court said that 
his only grievance against the en- 
quiry was that the Enquiry Officer 
had “cross-examined” the witnesses 
of the Management. As stated already 
no one was present on behalf _ of 
the Management at the enquiry. 
The memorandum dated December 
31, 1970 was in apparent conflict 
with what Shri Anand Bana and 
Shri Mohan Shahani had stated be- 
fore the Enquiry Officer. It was-rea- 
sonable and also necessary to look 
for some explanation for the contra- 
dictory statements. If, therefore, the 
Enquiry Officer had put certain ques- 
tions to these two witnesses by way 
of clarification, it could not be said 
that he had done something that was 
not fair or proper. The witnesses 
were allowed to be cross-examined on 
behalf of the Union after they had 
answered the questions asked by the 
Enguiry Officer. In our opinion the 
note made by the Enquiry Officer 
stating that the witnesses had turn- 
ed hostile meant only that they had 
stated before him something that 
was inconsistent with what appear- 
ed in the memorandum signed by 
them. We do not think that the en- 
quiry was vitiated because the En- 
quiry Officer put some questions to 
the said witnesses by way of clari- 
fication in the circumstances stated 
above. This Court in Workmen in 
Buckingham and Carnatic Mills 
Madras v. Buckingham and Carnatic 
Mills Madras, (1970) 1 Lab LJ 26 (SC) 
held that the Enquiry Officer in a 
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domestic enquiry can put questions 
to the witnesses for clarification 
wherever necessary and if he allows 
the witnesses to be cross-éxamined 
thereafter, tlfe enquiry proceeding! 
cannot be impeached as unfair. We 
are therefore unable to accept that 
the enquiry in this case had not been 
conducted in a fair and proper man- 
ner. 


6. On the question of mis- 
conduct the relevant Standing Order 
is Standing Order 24 (1) which is in 
these terms: 


“24. The following acts and 
omissions on the part of ’a workman 


shall amount to misconduct:— 

x x x x 

(1) Commission of any act sub- 
versive of discipline or good be- 


haviour within the premises or pre- 
eincts of the establishment; 
x x x > de 


It was not disputed before us that 
the allegation of assault, if proved, 
would be an act subversive of dis- 
cipline; what was contended on be- 
half of the respondent was that the 
alleged assault having taken place in 
the train between Thana and Mulund 
which was obviously outside the pre- 
mises or precincts of the establish- 
ment, was not covered by Standing 
Order 24 (1). The Labour Court also 
found that the alleged assault did 
not amount to misconduct under 
Standing Order 24 (1) which, it was 
held, was restricted to acts and omis- 
sions inside the premises of the es- 
tablishment. In our opinion, on a 
plain reading of the clause, the words 
“within the premises or precincts of 
the establishment” refer not to the 
place where the act which is subver- 
sive of discipline or good behaviour 
is committed but where the conse- 
quence of such an act manifests it- 
self. In other words, an act where- 
ever committed, ifithasthe one ef- 
fect of subverting discipline or good 
behaviour within the premises or pre- 
cincts of the establishment, will 
amount to misconduct under arand- 
ing Order 24 (1). We are unable to 
agree that Standing Order 24 (1) 
leaves out of its scope an act commit- 
ted outside though it may result in 
subversion of discipline or good be- 
haviour within the premises or pre- 
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cincts of the establishment in ques- 
tion. Such a construction in our view 
would be quite unreasonable. 


T. For the reasons stated 
above the appeal is allowed, the find- 
ings recorded by the Labour Court 
on the questions referred to above are 
set aside. The Labour Court 
will now proceed to dispose of the 
reference in accordance with law. In 
the circumstances of the case we 
make no order as to costs. 

Appeal allowed. 
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Bapubhai Mohanbhai, Appellan: v. 
Mahila Sahakari Udyos Mandir, Respon- 
dent, 
Civil Appeals Nos. 574-575 of 1974. 
D/- 26-8-1975. 
(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947) 
(as applicable to Gujarat), Ss. 13 (1) (2) 
and 25 — Reasonableness of Jandlord’s 
requirement — Has to be iudged in the 
light of Section 25. (1974) 15 Gui LR. 560, 
Reversed. 


In view of the wording of the non 
obstante clause of Section 13 (1). the pro- 
visions of that section must have priority 
over the rest of the Act, except for what 
is contained in Section 15. But conred- 
ing to Section 13 (1) its rightful preced- 
ence and granting that it stands supreme 
except for Section 15. according to its 
own terms the Court has to be satisfied 
that the requirement of the landlord is 
reasonable. A requirement which rurs in 
the teeth of Section 25 and which, if 
established, may throw the landlord open 
to the risk of a prosecution cannot be 
called reasonable, (Para 7) 


Whether the requirement of the land- 
lord is reasonable or not is to be judged 
from all the facts and circumstances of 
the case and a highly relevant circum- 
stance bearing on the reasonableness of 
the landlord’s requirement is that the >ur- 
pose for which the possession is sought is 
a purpose for which the premises cannot 
be used save on pain of penal cdase- 
quences, Courts ought not to construe a 
statute in a manner which will encourage 
the breach of any of its provisions and, 
most certainly, a decree. ought not tc be 
passed which, if honoured. will attract 
penal consequences. (1974) 15 Gui LR 560, 
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Reversed; Civil Revn. Appln. No. 2172 of 
1957, D/- 3-9-1959 (Bom): AIR 1972 Bom 
354 and Civil Revn. Appln. No. 896 of 
1963, D/- 7-3-1967 (Gui). Approved. 
(Para 7) 
Cases Referred; Chronological Paras 
AIR 1972 Bom 354 = 74 Bom LR 186 9 
(1967) Civil Revn. Appin. No. 896 of 1963, 
D/- 7-3-1967 (Gui) 9 
(1959) Civil Revn. Appln. No. 
1957, D/- 3-9-1959 (Bom) 
Mr. P. H. Parekh and Miss Maniu 
Jaitley, Advocates, for Appellant; Mr. 
I. N. Shroff. Advocate, for Respondent. 
Judgment of the Court was delivered 
v 
- CHANDRACHUD, J.:— The appel- 
lants in these two appeals are monthly 
tenants of the respondent, the Mahila 
Sahakari Udyog Mandir. The respondent 
filed suits against the appellants for pos- 
session of the premises let out to them, 
on the ground of arrears of rent and on 
the ground that the premises were rea- 
sonably and bona fide required by the res- 
pendent for its own purposes. On both 
counts the trial Court held against the 
respondent and dismissed the suits. The 
decree of the trial Court was confirmed 
in app2al by the learned Assistant Judge. 
Surat but the High Court of Gujarat al- 
lowed the respondent’s revision applica- 
tion and decreed the suits. On March 11, 
1974 the High Court granted to the appel- 
lants a certificate to appeal to this Court 
urder the amended Article 133 (1) of the 
Constitution. 


2. The Bombay Rents, Hotel and 
Lodging House Rates Control Act, LVII 
of 1947, is in force in Gujarat with cer- 
tain modifications. Section 12 (1) of the 
Act provides that a landlord shall not be 
entitled to the recovery of possession of 
any premises so long as the tenant pays, 
or is ready and willing to pay. the amount 
of the. standard rent and permitted in- 
creases, if any, and observes and performs 
the other conditions of the tenancy, in so 
far as they are consistent with the provi- 
sicns af the Act. Section 13 of the Act 
sets out the various grounds on which a 
landlord may recover possession of the 
premises let out to the tenant. Sub-sec- 
tion (1), clause (g) of that section pro-. 
vides: 

“13 (1) Notwithstanding anything con- 
tained in this Act but subject to the pro- 
visions of Section 15, a landlord shall be 
entitled to recover possession of any pre- 
mises if the Court is satisfied— 

x x X X X 

x X X X X 


(g) that the premises are reasonably 
and bena fide required by the landlord 
for occupation by himself or by any per- 
son for whose benefit the premises are 
held or where the landlord is a trustee of 
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a public charitable trust that the pre- 
mises are required for occupation for the 
purposes of the trust.” 

Section 15 (1) provides that notwithstand- 
ing anything contained in any law. but 
- subject to any contract to the contrary, it 
shall not be lawful after the coming into 
operation of the Act for any tenant to 
sub-let the whole or anv part of the pre- 
mises let to him or to assign or transfer 
in any other manner his interest therein. 
Section 15 (2) legalises sub-leases, assign- 
ments and transfers effected in favour of 
persons as have entered into possession 
and have continued in possession on the 
date of the commencement of the Ordin- 
ance of 1959, 


3. The trial Court and the First 
Appellate Court found that the respon- 
dent reauired the premises for the pur- 
pose of its business but they dismissed 
the suits on the ground that in view of 
the provisions of Section 25 of the Act, 
the requirement could not be said to be 
reasonable and bona fide. The High Court 
accepted the finding of the Courts below 
that the premises were required by the 
respondent for the purpose of its business 
but it differed from them on the question 
of the applicability of Section 25. The 
High Court has taken the view that, Sec- 
tion 13 (1) (g) is not subject to Section 25 
and therefore the auestion whether the 
requirement of the landlord is reasonable 
and bona fide hag to be decided apart 
from the provisions of Section 25. The 
correctness of this view is challenged by 
the tenants in these appeals. 


4. The scheme of the Act ig that 
ordinarily, the landlord shall not be en- 
titled to evict a tenant so long as the 
latter pavs or is ready and willing to pay 
the Standard rent and permitted increases 
and so long as he observes and performs 
the other conditions of the tenancy, in so 
far as they are consistent with the provi- 
sions of the Act. This rule is enunciated 
in Section 12(1). Section 13 of the Act 
is in the nature of an exception to Sec- 
tion 12. It enumerates the grounds on 
which. notwithstanding the injunction 
contained in Section 12, a landlord may 
obtain possession of the premises let out 
to the tenant. Under Section 13 (1) (9), 
the landlord can obtain possession only if 
he satisfies the Court that the premises 
are required by him “reasoably and bona 
fide.” If the issue as regards the reason- 
ableness of the landlord’s requirement is 
to be decided without reference to the 
provision contained in Section 25, the res- 
pondent would be entitled to succeed be- 
cause all the three Courts have found that 
the respondent requires the premises 
genuinely for occupation by itself for the 
purpose of its business and that the re- 
quirement. apart from Section 25, is rea- 

toon Q OHRA YT INR 


B. Mohanbhai v. M. S. U, Mandir (Chandrachud J.) 


[Prs. 2-6] S.C. 2129 


sonable and bona fide. The short aues- 
tion for consideration in these appeals is 
whether the reasonableness of the land- 
lord’s requirement can be judged in the 
light of the provision contained in Sec- 
tion 25 or whether, as held by the High 
Court. Section 25 is to be kept out of way 
in judging that question, 

5. By Section 25, a landlord can- 
not use nor can he permit to be used for 
a non-residential purpose any premises 
which on the date when the Act came 
into force were used for a residential pur- 
pose. Under sub-section (2) of Sec. 25, 
a landlord who contravenes the provi- 
sions of sub-section (1) is punishable with 
imprisonment for a term which may ex- 
tend to three months or with fine or with 
both. In the instant case, the premises 
were admittedly used for a residential 
purpose on February 13, 1948 being the 
date on which the Act came into opera- 
tion. It is plain from the language of 
Section 25 (1), that the respondent cannot 
convert the user of the premises from a 
residential to a non-residential purpose, 
If it did so. it would be liable to be pro- 
secuted and punished under S, 25 (2). 

_ 6. The respondent sought posses- 
sion of the premises let out to the appel- 
lants and three other tenants on the 
ground that it wanted one room for its 
office, two rooms for running a fair-price 
Srain-shop, two rooms for conducting a 
provision stores, two rooms for preparing 
Pickles, cleaning spices and for keeping 
the finished products for sale. two rooms 
for establishing a godown and. some more 
space for conducting a tailoring and sew+ 
ing class. The respondent succeeded in 
proving its requirement but its very sut- 
cess in establishing that it required the 
premises for a non-residential purpose is 
its failure to establish the ingredients of 
Section 13 (1) (g) of the Act. Under that 
provision, it is not sufficient for a landlord 
to establish that the premises are reauir- 
ed by him but it has to be shown further 
that the requirement is reasonable and 
bona fide. ‘The requirement of the res- 
pondent in the instant case cannot ever 
be called reasonable, if the very statute 
under which it seeks relief contains an 
injunction that it shall not use residen« 
tial premises for a non-residential pur~ 
pose. Not only does the statute contain 
an injunction against the user of residen~ 
tial premises for a non-residential pur- 
pose. but it makes it penal for a landlord 
to use for a non-residential purpose any 
premises which were used for a residen« 
tial purpose on the date when the Act 
came into force, In the light of S. 25 (1), 
granting a decree to the respondent for 
possession of the residential premises on 
the ground that it reauires those premises 
for a non-residential purpose is to pave 
the way for its prosecution and punish- 
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ment under Section 25 (2). In fact, such 
a decree would be self-defeating because, 
whereas the decree shall have been pass- 
ed on the ground that the respondent re- 
quires the premises for a non-residential 
purpose, it will not be able to use those 
premises for the purpose for which the 
decree was granted, save on Dain of pro~ 
secution. 

7. Learned counsel for the res- 
pondent places great reliance on the non- 
obstante clause of Section 13(1) and 
argues that the legislature having consi- 
dered the question whether Section 13 
should be made subject to anv other law 
or to any other provision of the Act, came 
to the conclusion that it should be made 
subject to the provisions of Section 15 
only and therefore it would be wrong to 
subject the provisions contained in Sec- 
tion 13 (1) to. Section 25. The High Court 
also approached the problem before it by 
saying that the material question for con- 
sideration was whether Section 13 (1) can 
be made subject to Section 25. This ques~ 
tion was answered by High Court by sav- 
ing that since the legislature did not sub- 
ject the right conferred on the landlord 


by Section 13 (1) to anv other provision: 


save the one contained in Section 15, Sec- 
tion 25 cannot be permitted to override 
Section 13(1). This approach, in our 
opinion, is misconceived. The true aues- 
tion for consideration is not whether as 
between Section 13 (1) and Section 25 (1) 
one overrides the other and indeed. in 
view of the wording of the non-obstante 
clause of Section 13 (1). the provisions of 
that section must have priority over the 
rest of the Act, except for what is con- 
tained in Section 15. But conceding toa 
Section 13 (1) its rightful precedence and 
granting that it stands supreme except 
for Section 15, according to its own terms 
the Court has to be satisfied that the re- 
quirement of the landlord is reasonable. 
A requirement which runs in the teeth 
of Section 25 and which, if established, 
may throw the landlord cnen to the risk 
of a prosecution cannot be called reason- 
able. Therefore, if the respondent shall 
have failed. it is not because Section 25 
overrides Section 13(1) but because of 
its failure to prove the reasonableness of 
its requirement. Whether the reauire- 
ment of the landlord is reasonable or not 
is to be judged from all the facts and cir- 
cumstances of the case and a highly rele- 
vant circumstance bearing on the reason- 
ableness of the landlord’s requirement is 
that the purpose for which the possession 
is sought ig a purpose for which the pre- 
mises cannot be used save on pain of 
penal consequences. Courts ought not to 
construe a statute in a manner which 
will encourage the breach of any of its 
provisions and, most certainly. a decree 
ought not to be passed which, if honour- 
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ed, will attract penal consequences. To 
pass a decree in favour of the respondent 
on the grounds accepted by the High 
Court is to invite the respondent to coms 
mit a breach of the statutory injunction 
contained in S. 25 (1). 

8. In short. therefore. though the 
evidence led by the respondent is suffi- 
cient to prove that it requires the suit 
premises for the purpose of its business, 
no decree for possession can be passed in 
its favour as its requirement cannot ba 
said to be reasonable. The requirement 
runs across a Statutory prohibition and is 
therefore not reasonable, 

9. The view taken by the Bombay 
High Court in Civil Revn. Appln. No. 2172 
of 1957 decided on 3-9-1959 and in Laxmi 
Co-operative Bank Ltd. v. Mohan Govind 
Diwanji, 74 Bom LR 186 = (AIR 1972 
Bom 354), as also the view taken bv a 
learned single Judge of the Gujarat High 
Court in Civil Revn. Appln. No. 896 of 
1963 decided on 7-3-1967 (Gui), is in our 
opinion correct. The learned Judges of 
the Gujarat High Court were in error in 
the instant case in departing from that 
view, 

10. For these reasons we allow the 
appeals, set aside the judgment of the 
High Court and direct that the suits filed 
by the respondent against the appellants 
shall stand dismissed. Respondent shall 
pay to the appellants the costs of these 
appeals, One set of hearing fee only. 

Appeals allowed, 
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ject of the Act for the protection 
of a tenant based upon public policy 
it must be held as a matter of cons- 
truction that no decree for the evic- 
tion of a tenant from any accommo- 
dation can be passed except on one 
or more of the grounds mentioned in 
Section 12 (1). ATR 1972 Madh Pra 
106, Overruled. (Para 4) 

In order to get a decree or order 
for eviction against a tenant whose 
tenancy is governed by any Rent Res- 
triction or Eviction Control Act the sui- 
tor must make out acase for evictionin 
accordance with the provisionsof the 
Act. When the suit is contested the 
issue goes to trial. The Court passes 
a decree for eviction only if it is satis- 
fied on evidence that a ground for 
passing such a decree in accordance 
with the requirement of the Statute 
has been established. Even when 
the trial proceeds ex parte, this is so. 
Case law discussed. (Para 5) 

If, however, parties choose to en- 
ter into a compromise due to any 
reason such as to avoid the risk of 
protracted litigating expenses, it is 
open to them to do so. The Court 
can pass a decree on the basis of the 
compromise, In such a situation the 
only thing to be seen is whether the 
compromise is in violation of the re- 
quirement of the law. The compro- 
mise must indicate either on its face 
or in the background of other mate- 
rials in the case that the tenant ex- 
pressly or impliedly is agreeing to suf- 
fer a decree for eviction because the 
landlord, in the circumstances, is en- 
titled to have such a decree under 
the law. (Para 5) 

The provisions of Order 23 Rule 
3 of the Code of Civil Procedure ap- 
ply to eviction suits governed by the 
special statutes. If the agreement or 
compromise for the eviction of the 
tenant is found, in the facts of a par- 
ticular case, to be in violation of a 
. particular Rent Restriction or Control 
Act, the Court would refuse to re- 
cord the compromise as it will not be 
a lawful agreement. If on the other 
hand, the Court is satisfied on consi- 
deration of the terms of the compro- 
mise and, if necessary, by considering 
them in the context of the pleadings 
and other materials in the case, that 
the agreement is lawful, as in any 
other suit, so in an eviction suit, the 
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Court'is bound to record the compro- 
mise and pass a decree in accordance 
therewith. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 SC 471 = (1974) 2 SCR ei 


AIR 1973 SC 1311 = (1973) 3 SCR 
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691 
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Mr. S. N. Andley Sr. Advocate, 
(M/s. N. B. Mangal and Rameshwar 
Nath Advocates of M/s. Rajender 
Narain & Co. Advocates with him), 
for Appellants; Mr. G.B. Pai Sr. Ad- 
vocate, (M/s. S. K. Bagga, Mrs. S. 
Bagga Advocates and R. K. Mehta, V. 
C. Parashar Advocates with him), for 
Respondents. 


Judgment of the Court was 
livered by 


UNTWALIA, J.:— This appeal by 
special leave has been filed by the 
tenant-defendants. The plaintiff-res- 
pondents, the landlords, filed a suit 
against the appellants in the Court 
of Second Civil Judge, Class II, Gwa- 
lior for a decree for eviction from the 
suit premises and for certain other 
reliefs. The appellants’ eviction was 
sought on statement of facts mention- 
ed in paragraph 3 of the plaint which 
squarely fell within clause (£f) of sub- 
section (1) of Section 12 of the 
Madhya Pradesh Accommodation Con- 
trol Act, 1961 (hereinafter referred to 
as ‘the Act‘). The appellants filed a 
written statement and in paragraph 3, 
they denied the respondents’ asser- 
tion in plaint, paragraph 3. It ap- 
pears that the suit which was filed 
in the year 1966 proceeded to trial 
in October, 1967 and some evidence 
was adduced. But eventually, the 
parties entered into a compromise, 
filed a petition to that effect in the 
Trial Court which passed a decree 
for eviction and other reliefs in 
January, 1968 in accordance with the 
terms of the compromise. Pursuant 


de- 
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to the said compromise decree the ap- 
pellants were to vacate the shop — 
the suit premises — by 31-12-1970. 
On their failure to do so, execution 
was levied by the respondents. The 
appellants objected to the execution 
on the ground that the compromise 
decree was void and inexecutable as 
being against the provisions of the 
Act. The execution court accepted 
the appellants’ objection to the exe- 
cution of the decree and dismissed 
the execution case. A miscellaneous 


appeal filed by the respondents was 
dismissed by the Third. Additional 
District Judge, Gwalior. They pre- 


ferred a second miscellaneous appeal 
before the Madhya Pradesh High 
Court. A learned single Judge fol- 
lowing the Bench decision of that 
Court in Smt, Chandan Bai v. Sur- 
jan, AIR 1972 Madh Pra 106 came to 
the conclusion that the decree was 
not a nullity and was executable. 
Hence this appeal by the tenant- 
judgment-debtors. 


2. The point which falls for 
determination in this appeal is not 
res-integra and has been the sub- 
ject-matter of consideration in seve- 
ral ‘decisions of this Court. In Baha- 
dur Singh v. Muni Subrat Dass, (1969) 
2 SCR 432 a decree for eviction bas- 
ed on an award without anything 
more was found to be a nullity as it 
was held to have been passed against 
the prohibitory mandate of Section 13 
(1) of the Delhi and Ajmer Rent Con- 
trol Act, 1952. Following the said 
decision the compromise decree was 
also held to be a nullity in the case 
of Kaushalya Devi v. K. L. Ban- 
sal, (1969) 2 SCR 1048 = (AIR 1970 
SC 838). The earlier two decisions were 
followed again in Ferozi Lal Jain v. 
Man Mal, AIR 1970 SC 794. In all 
these three cases the decrees were 
found to have violated Section 13 (1) 
of the Delhi Act of 1952. 


3. The law was reviewed ex- 
haustively by this Court in K. K. 
Chari v. R. M. Seshadri (1973) 3 SCR 
691 = (AIR 1973 SC 1311). Vaidialin- 
gam, J. delivering the judgment on 
his behalf as also on behalf of Dua, 
_ J. pointed out that under the terms of 

the compromise under consideration 
in that case the defendant had with- 
‘drawn all his defence to the applica- 
tion filed by the landlord and sub- 
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mitted to a decree for eviction un- 
conditionally. The three earlier cases 
of this Court were distinguished and 
it was said at page 704 “The true 
position appears to be that an order 
of eviction based on consent of the 
parties is not necessarily void”. And 
finally it was held “it is no doubt 
true that before making an order for 
possession the Court is under a duty 
to satisfy itself as to the truth of the 
landlord’s claim, if there is a dispute 
between the landlord and tenant. 
But if the tenant in fact admits that 
the landlord is entitled to possession 
on one or other of the statutory 
grounds mentioned in the Act, it is 
open to the Court to act on that ad- 
mission and make an order for pos- 
session in favour of the landlord with- 
out further enquiry”. One of us (Ala- 
giriswami, J.) while agreeing with 
Vaidialingam, J. added a few words 
of his own. In the separate judg- 
ment it has been pointed out that 
the view taken by Grover, J. of the 
Punjab High Court in Vas Dev v. 
Milkhi Ram, AIR 1960 Punj 514 was 
exactly the position in K. K. Chari’s 
case. Sarkaria, J. delivering the judg- 
ment on behalf of the Court in Nagin- 
das Ramdas v. Dalpatram Ichharama 
alias Brijram, (1974) 2 SCR 544 = 
(AIR 1974 SC 471) tookpains to go 
into the matter elaborately once more 
and said at p. 552 (of SCR) = (at 
pp. 476-477 of AIR), 


“From a conspectus of the cases 
cited at the bar, the prin- 
ciple that emerges is, that 
if at the time of the passing of the de- 
cree, there was some material before 
the Court, on the basis of which, the 
Court could be prima facie satisfied, 
about the existence of a statutory 
ground for eviction, it will be pre- 
sumed that the Court was so satisfied 
and the decree for eviction, though 
apparently passed on the basis of a 
compromise, would be valid. Such 
material may take the shape either 
of evidence recorded or produced in 
the case, or, it may partly or wholly 
be in the shape, of an express or im- 
plied admission made in the compro- 
mise agreement, itself’. 


On facts the case of Nagindas Ram- 
das was found to fall in line with 
that of K. K. Chari. Distinguishing 
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the earlier cases, Chari’s case was 
followed. 

4, Before we state the prin- 


ciples of law governing such a case 
we would like to point out that the 
language of Section 12 of the Act is 
somewhat different from many simi- 
lar State Statutes. Section 12 (1) 
says: 

“Notwithstanding anything to 
the contrary contained in any other 
law or contract,. no suit shall be fil- 
ed in any Civil Court against a ten- 
ant for his eviction from any accom- 
modation except on one or more of 
the following grounds only, namely:” 


Thereafter grounds (a) to (p) have 
been enumerated. On a superficial 
reading of the provision aforesaid it 
would appear that the inhibition re- 
lated to the filing of the suit only. 
No suit can be filed for eviction of a 
tenant except on one or more of the 
grounds enumerated in Section 12 (1). 
In sub-sections (2) to (11) of Section 
12 certain conditions have been en- 
grafted to show under what circum- 
stances an order for the eviction of 
tenant cannot be passed in relation to 
some of the grounds enumerated in 
[sub-section (1). Reading the section 
as a whole and remembering the 
beneficial object of the Act for the 
protection of a tenant based upon 
publie policy, we do not find much 
difficulty in bringing the section at 
par with other similar State Statutes 
and holding as a matter of construc- 
tion that no decree for the eviction 
of a tenant from any accommodation 
can be passed except on one or more 
Jof the grounds mentioned in S. 12 
G). A Bench of the Madhya Pradesh 
High Court in Smt. Chandan Bai’s 
case (AIR 1972 Madh Pra 106) (supra) 
seems to have taken too literal a 
view of the section when in para- 
graph 5 of the judgment it says 
“There is nothing in Section 12 of the 
Act or any other provision which 
prevents the tenant in vacating the 
accommodation in spite of the fact 
that none of the grounds mentioned 
in Section 12 exists. Similarly, there 
is nothing in the Act which may pre- 
vent the tenant in agreeing to vacate 
the accommodation in future.” It 
says further in paragraph 10 ‘“Mere- 
ly enumeration of grounds on which 
relief can be claimed does not either 
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expressly or impliediy exclude the 
operation of Order 23, Rule 3, be- 
“ause grounds for claiming relief are 
always limited whether the relief be 
claimed under the general law or a 
statute”. A similar argument advanc- 
ed in the case of Nagindas Ramdas, 
(AIR 1974 SC 471) (supra) with re- 
ference to the relevant provisions of 
Bombay Rent Act, 1947 was repelled 
at page 550 (of SCR) = (at p. 475 of 
AIR) and the view taken by a Bench 
of the Gujarat High Court in the case 
of Shah Rasiklal Chunnilal v. Sindhi 
Shyamlal Mulchand, (1971) 12 Guj LR 
1012 “that in spite of the fact that 
there is no express provision in the 
Bombay Rent Act prohibiting con- 
tracting out, such a prohibition would 
have to be read by implication consis- 
tently with the public policy under- 
lying this welfare measure” was ap- 
proved. i 

5. In order to get a decree or 
order for eviction against a tenant 
whose tenancy is governed by any 
Rent Restriction or Eviction Control 
Act the suitor must make out a case 
for eviction in accordance with the 
provisions of the Act. When the suit 
is contested the issue goes to trial. 
The Court passes a decree for evic- 
tion only if it is satisfied on evidence 
that a ground for passing such a de- 
cree in accordance with the require- 
ment of the Statute has been establish- 
ed. Even when the trial proceeds ex 
parte, this is so. If, however, parties 
choose to enter into a compromise 
due to any reason such as to avoid 
the risk of protracted litigating ex- 
penses, it is open to them to do so. 
The Court can pass a decree on the 
basis of the compromise. In such a 
situation the only thing to be seen is 
whether the compromise is in viola- 
tion of the requirement of the law. In 
other words, parties cannot be permit- 
ted to have a tenant’s eviction merely 
by agreement without anything more. 
The compromise must indicate either 
on its face or in the background of 
other materials in the case that the 
tenant expressly or impliedly is agree- 
ing to suffer a decree for eviction be- 
cause the landlord, in the circum- 
stances, is entitled to have such a de- 
cree under the law. 


6. `. It is too late in the day to 
contend that the provisions of. Order 
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23, Rule 3 of the Code of Civil Pro- 
cedure cannot apply to eviction suits 
governed by the special statutes. Un- 
doubtedly, a compromise of such suit 
is permissible under the said provi- 
sion of law, The protection of the 
tenant is inherent in the language of 
Order 23, Rule 3 when it says ‘Where 
it is proved to the satisfaction of the 
Court that a suit has been adjusted 
by any lawful agreement or compro- 
mise........ ...the Court shall order 
such agreement, compromise or satis- 
faction to be recorded, and shall pass 
a decree in accordance therewith so 
far as it relates to the suit.” If the 
agreement or compromise for the 
eviction of the tenant is found, on 
-ithe facts of a particular case, to be 
in violation of a particular Rent Res- 
triction or Control Act, the Court 
would refuse to record the compro- 
mise as it will not be a lawful agree- 
ment. If on the other hand. the 
Court is satisfied on consideration of 
ithe terms of the compromise and, if 
necessary, by considering them in the 
context of the pleadings and other 
materials in the case, that the agree- 
ment is lawful, as in any other suit, 
so in an eviction suit, the Court is 
bound to record the compromise and 
pass a decree in accordance there- 
with. Passing a decree for eviction 
on adjudication of the requisite facts 
or on their admission in a compro- 
mise, either express or implied, is not 
different. 


7. We now proceed to consider 
the facts of the case on hand. The 
ground for eviction from the accom- 
modation let for non-residential pur- 
poses mentioned in clause (f) of Sec- 
tion 12 (1) of the Act is that the ac- 
commodation “is required bona fide 
by the landlord for the purpose of 
continuing or starting his business... 
PENET and that the landlord.........has 
no other reasonably suitable non-re- 
sidential accommodation of his own 
in his occupation in the city or town 
concerned”. In paragraph 3 of the 
plaint the respondents’ necessity was 
pleaded both in the positive and the 
negative aspects of clause (f). Both 
were denied in paragraph 3 of the 
written statement of the appellants. 
Paragraph 1 of the compromise peti- 
tion says: “That due to the neces- 
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sity of the plaintiffs for their own 
business—opening grocery shop, de- 


- cree for ejectment may be granted to 


them against the defendants.” In this 
case it is not necessary to refer to any 
piece of evidence adduced at the in- 
conclusive trial. The meaning of 
paragraph 1 of the compromise peti- 
tion is clear and definite especially in 
the background of the pleadings of 
the parties and in our opinion it 
squarely makes out a case of eviction 
within the meaning of Section 12 (1) 
(£) of the Act on admission of the 
appellants. We reject the argument 
of Mr. Andley, learned counsel for 
the appellants, that paragraph 1 of 
the compromise petition was an ad- 
mission in respect of only the first 
part, namely, the positive aspect of 
clause (f) and not of the second part, 
namely, that the landlord has no 
other reasonably suitable non-resi- 
dential accommodation, The admis- 
sion, by necessary implication, was 
in respect of both. 


8. In the order recording the 
compromise the Court said: 

“On a perusal of the joint com- 
promise it was found that the same 
is legal and is within the purview of 
the plaint. Therefore, plaint verifica- 
tion is accepted and the case is de- 
creed in accordance with the condi- 
tions of the compromise as under: 


1. That the defendants shall 
vacate the shop in dispute by 31-12- 
1970.” 


The order so recorded in our judg- 
ment was in full compliance with the 
requirement of Order 23, Rule 3 of 
the Code of Civil Procedure. The 
Court found that the compromise 
was legal, that is to'say, lawful and 
was in accordance with the plaint. 
The averment in the plaint was, 
therefore, accepted and the suit was 
decreed, It is regrettable that though 
the appellants got about three years’ 
time to vacate the shop in dispute 
from the date of the compromise de- 
cree, they were ill-advised to fight 
the litigation further and thus cause 
delay in the vacating of the shop by 
another five years. We have no doubt 
in our mind that on the facts and in 
the circumstances of this case the 
compromise decree was clearly valid 
and executable. We uphold the deci- 
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sion of the High Court but on a 
slightly different basis. 


; For the reasons — ‘ 
above, the appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 
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1159 and 1160 of 1970:— 


Isha Beevi and others, Appellants 
v. Tax Recovery Officer and others, 
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T. K. Usman Musaliar, ete, Ap- 
pellants v. The Tax Recovery Officer, 
Quilon and others, Respondents. 


Civil Appeals Nos. 1489-1499, 1159 
and 1160 of 1970 and 653 and 654 of 
1971, D/- 5-9-1975. 


(A) Income-tax Act (1961), Ss. 221, 
222, 2 (44) — Additional Collector or 
Collector competent to discharge du- 
ties of ‘Peshkar’ as Recovery Officer 


Appeals Nos, 653 and 


~- Travancore Income-tax Act (1121 - 


ME), Section 66 (3) — Finance Act 
(1950), Section 13 — General Clauses 
Act (1897), S. 8. 


The duties of Peshkar who was 
competent to act as a Recovery Of- 
ficer under the Travancore Income- 
tax Act (1121 ME) have by virtue of 
operation of Section 13 of Finance 
Act, Section 8 (1) of the General Clau- 
ses Act and S. 226 read with Sec. 2 
(44) of the Income-tax Act 1961, auto- 
matically devolve upon the Collector 
or an Additional Collector or upon 
such officer as may be empowered by 
the State Government by a Special 
or general notification in official 
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gazette “to effect recovery of land re- 
venue or other public demand” under 
any law relating to land revenue or 
other public demand. (Para 8) 

(B) Constitution of India, Article 
226 — Prohibition — Issue of condi- 
tions essentia] — Existence of alter- 
native remedy — Total absence of 
alternative remedy — Total absence 
of jurisdiction in the authority ought 
to be shown — Citing wrong provi- 
sions of law not sufficient if power 
exists otherwise. 


The existence of an alternate re- 
medy is not generally a bar to the 
issuance of a writ of prohibition. 
But in order to substantiate a right 
to obtain a writ of prohibition from 
a High Court or the Supreme Court, 
an applicant has to demonstrate total 
absence of jurisdiction to proceed on 


the part of the officer or authority 
complained against. It is not enough 
if a wrong section of provision 


of law is cited in a notice or order 
if the power to proceed is actually 
there under another provision. 

(Para 5) 
Cases Referred: Chronological Paras 
(1969) 74 ITR 513 = (1970) 2 ETI oc 


uj 
AIR 1964 SC 1473 = 52 ITR 538 3 
AIR 1961 SC 200 = 41 ITR 12 3 


Mr. D. V. Patel, Sr. Advocate 
(M/s. M. Ramchandran and A. S. Nam- 
biyar Advocates with him), for Appel- 
lants; Mr.B.Sen, Sr. Advocate, (M/s. 
B. S. Ahuja and S. P. Nayar Advo~ 
cates with him), for Respondents. 


Judgment of the Court was de- 
livered by 

BEG, J.:— These are fifteen Civil 
Appeals arising out of petitions for 
writs of certiorari, prohibition, and 
mandamus against certain tax reco- 
very proceedings instituted against 
the heirs and legal representatives of 
Thangal Kunj Musaliar of Kerala 
who died on 19-2-1966. It appears 
that there were arrears of Income 
Tax due under the Travancore In- 
come Tax Act (of 1121 ME) (here- 
inafter referred to as ‘the Travan- 
core Act’) and other enactments on 
income from the cashew nut export 
business. By an order passed on 
10-6-1968, the Additional Personal As- 
sistant of the District Collector Qui- 
lon, functioning as the Tax Recovery 
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Officer, attached a number of im- 
movable properties mentioned in a 
schedule to the order. He purported 
to act under Rule 48 in the second 
schedule to the Indian Income Tax 
Act of 1961, (hereinafter referred to 
as ‘the 1961 Act’). He prohibited the 
appellants from transferring or other- 
wise dealing with properties in their 
possession on the basis of 22 certifi- 
cates covering a total amount of 
Rupees 50,42,970.34 np. Some of the 
certificates were issued under Section 
46, sub-section (2) of the Indian In- 
come Tax Act of 1922 (hereinafter 
referred to as ‘the 1922 Act‘) and 
others under Section 221 of the 1961 
Act, The appellants, claiming to be 
in possession of immovable proper- 
ties gifted in 1947, 1953, 1954 and 
1956 by T. K. Musaliar objected to 
the attachment of their properties on 
the ground that the income tax dues 
against the deceased could not be re- 
covered by attachment or sale of pro- 
perties belonging to the appellants. 
The appellants question the jurisdic- 
tion of the Tax Recovery Officer to 
proceed with the recovery against 
their properties. The appellants also 
contended that taxes having become 
due under the Travancore Act and 
the 1922 Act from the deceased, re- 
covery proceedings by their attach- 
ment under the 1961 Act were not le- 
gally competent. Furthermore, they 
objected that all out of 22 certificates 
having been issued after the death of 
T. K. Musaliar. expressly stating 
that the deceased was the assessee, 


were prima facie invalid because 
neither S. 66,- sub-section (3) of 
the Travancore Act, nor S. 221 of 


1961 Act warranted the issue of cer- 
tificates against an assessee after his 
death. They submitted that as the 
amounts covered by the certificates 
issued after the death of T. K. Musa- 
liar were tacked on to the amounts 
covered by the other certificate the 
whole attachment was vitiated. Ques- 
tions of title to the properties, said 
to have been gifted by the deceased 
long ago, were also raised. 


: 2. At this stage, it may be 
“gnentioned that there had been an 
agreement recorded in a settlement 
dated 10-7-1957 the terms of which 
were binding upon the deceased and 
T, K. Musaliar & Sons Ltd. This re- 
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lated to assessments under the Tra- 
vancore Income Tax Act and the 
Indian Income Tax Act of 1922. By 
clause 4 of this settlement it was 
agreed that the Appellate Authority 
before which an appeal in respect of 
these assessments were pending could 
enhance or reduce the assessments in 
accordance with this settlement. It 
was also agreed that the Writ Peti- 
tions in connection with assessments 
for certain years will be withdrawn 
and that penal interest under Section 
184. of the 1922 Act will be paid, 
but no other penalties will be levi- 
able in respect of the assessment 
years covered by this setlement. On 
25-9-1957, an order signed by a De- 
puty Secretary to the Government of 
India was passed under Section 9, 
sub-section (2) of che Travancore 
Taxation in Income (Investigation 
Commission) Act 1124 showing that 
the Government accepted the terms 
and conditions of the settlement re- 
corded by the Commissioner of In- 
come Tax and directing that demand 
notices in accordance with the terms 
of the settlement be served on T. K. 
Musaliar for a sum of Rs. 9,15,458 
and that such otker proceedings 
under the Travancore Income-tax Act 
or “under any other law”, as may be 
required, should be teken in order to 
enforce the payment of the amount 
demanded. Thus, fcr the amounts 
sought to be recovered in pursuance 
of the settlement, the machinery to re- 
alise under Section 297 (2) (i) of the 
1961 Act is available according to 
the Department. 


3. The learned Judge of the 
Kerala High Court before whom the 
Writ Petitions came up overruled 
all the objections of the appellants. 
He held that, although the attach- 
ment order purports to have been 
passed under Rule 48 of the 2nd 
Schedule, the Recovery Officer had 
authority to proceed under the Tra- 
vancore Act to recover dues under 
that Act by recourse to the provi- 
sions of Travancore-Cochin Revenue 
Recovery Act 7 of 1951. He relied 
upon the well established proposition 
that where the power to proceed is 
actually there, the mere reference to 
a wrong section for authority to act, 
will not vitiate the action taken. (See 
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L. Hazari Mal Kuthiala v. Income 
Tax Officer, 41 ITR 12 = (AIR 1961 
SC 200); Income Tax Officer, Kolar 
Circle v. Seghu Buchiah Setty, 52 
ITR 538 = (AIR 1964 SC 1473) and 
P, M. Bharucha & Co. v. G. S. Ven- 
katesan, (1969) 74 ITR 513 (Gui) 
The learned Judge also took the view 
that the Income-tax dues covered by 
the abovementioned settlement were 
realized by virtue of an order made 
under S. 3 of the Opium and Re- 
venue Laws (Extension of Application 
Act No. 33 of 1950), and, the last 
mentioned enactment having authoris- 
ed the Income Tax authorities to ap- 
ply the provisions not merely of the 
Travencore Act but of “any other 
law” the recovery proceedings for 
those years, even under the provi- 
sions of the 1961 Act, were unassail- 
able. The learned Judge also thought 
that, as the appellants had not object- 
ed to the validity of the 11 certifi- 
cates issued after the death of the de- 
ceased, when notices were served 
upon them under rule 85 of the 
second Schedule to the 1961 Act, they 
were debarred from taking up such 
an objection in their Writ Petitions. 
As regards the title claimed to pro- 
perties alleged to have been wrongly 
attached, the learned Judge pointed 
out that the appellants had not only 
already resorted to alternative reme- 
dies by way of suits but had not yet 
availed themselves of their remedy by 
preferring objections under Rule 11 
of the second Schedule to the 1961 
Act, where such objections could 
also be decided. 


A Division Bench of the 
Kerala High Court, consisting of P. 
T. Raman Nayar, C. J. and K. K. Ma- 
thew, J., agreed with the views ex- 
pressed by the learned single Judge on 
the questions mentioned above except 
asregards the 11 certificates which 
were issued after the death of the as- 
sessee. It allowed the objections of the 
appellants to the extent that it held 
that the claims sought to be enforced 
under the attachment order of 10-6- 
1968 (Ex. P. I) will not include the ar- 
rears of Income Tax mentioned in 
the 11 certificates issued after the 
death of T. K. Musaliar. The appel- 
lənts have, after grant of certificates 
of fitness of the cases for appeals to 
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this Court, repeated before 
submissions mentioned above. 


5. We may point out that the 
reliefs claimed in the Writ Petitions 
were Writs of Certiorari, and Manda- 
mus and Prohibition. It is clear to 
us, after perusal of those so called 
“orders” sought to be quashed that 
they were only notices of commence- 
‘ment of recovery proceedings by at- 
tachment of certain properties, Final 
orders could only be passed after the 
appellants have had their opportuni- 
ties to object under Rule 11 of the 
2nd schedule of the 1961 Act because 
the notices purport to be only preli- 
minary notices under Rule 48 of the 
2nd Schedule to the 1961 Act. These 
proceedings could only be quashed 
even at this stage, if they were en- 
tirely without jurisdiction. Other- 
wise, a prayer for quashing proceed- 
ings would, obviously, be premature. 
No occasion for the issue of a writ 
of Mandamus can arise unless the ap- 
plicants show non-compliance with 
some mandatory provision and seek 
to get that provision enforced be- 
cause some obligation towards them 
is not carried out by the authority 
alleged to be flouting the law. The 
grievance of the appellants, however, 
is that the tax recovery officer had 
no jurisdiction whatsoever to start 
tax recovery proceedings against 
them, They have, therefore, asked 
for writs of prohibition. The exis- 
tence of an alternative remedy is not 
generally a bar to the issuance of such 
a writ or order. But, in order to sub- 
stantiate a right to obtain a writ of 
prohibition from a High Court or 
from this Court, an applicant has to} 
demonstrate total absence of jurisdic-| 
tion to proceed on the part of the of-| 
ficer or authority complained against | 
It is not enough if a wrong section of! 
provision of law is cited in a notice 
or order if the power to proceed is ac-! 
tually there under another provision. 


6. One of the identically simi- 
lar notices to which objection was 
taken by the appellants may be re- 
produced here. It runs as folicws: 


“Form No. ITCP 16, 


(See Rule 48 of the Second Schedule 
to the Income Tax Act, 1961). . 
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ORDER of Attachment of Im- 
movable property. Office of the Tax 
Recovery Officer, 

Collector, Quilon. 
R Dated 10th May, 1858. 
o 

Smt. Iysha Beevi on behalf of 

Minors 1. Umaiba Beevi 2 My- 

moon Beevi, 3 Mariam Beevi and 

4. Safia Beevi, Kantanchaalil 

Veedu, Kannimelcherry, Kilokkol- 

loor, Quilon. 

Where as you the legal representa- 
tives of late Shri A. Thangal Kunju 
Musaliar, have failed to pay Rupees 
50,42,970.34 payable by late Shri A. 
Thangal Kunju Musaliar, Cashew Ex- 
porter, Quilon, in respect of certifi- 
cates mentioned in the attached state- 
ment, forwarded by the Income Tax 
Officers, Special Investigation/Circle, 
Trivandrum and Income Tax Officer, 
Quilon, and the interest payable 
under S. 220 (2) of tbe Income Tax 
Act. 1961. for the period commencing 
immediately after the said date. 


It is ordered that you, said Isha 
Beevi be and you are hereby prohi- 
hited and restrained until the further 
order of the undersigned, from trans- 
ferring or charging the properties as 
per attached list in any way and that 
all persons be and that they are here- 
by prohibited from taking any bene- 
fit under such transfer or charge. 

Given under my hand and seal 
at Quilon on this 10th day of May, 


1968. 
Sd/- 


Tax Recovery Officer, and 
Addl. Personal Assistant to Col- 
lector Quilon.” 


T. As regards the authority of 
the Additional Personal Assistant to 
the Collector, Quilon, as the tax Re- 
covery Officer, no objection appears 
to have been taken anywhere relat- 
ing to his appeintment in accordance 
with the law as the Tax Recovery 
Officer, The Division Bench of the 
High Court had held that recovery of 
the dues for theyears 1119 to 1125 
ME eould not take place under the 
1922 Act. and, therefore, no proceed- 
ings for their recovery could be taken 
under the provisions of the 1961 
Act. Nevertheless, as proceedings 
could be taken under the Travancore 
Income Tax Act, it was argued þe- 
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fore it that the ‘“Peshkar”’ alone 
would have been competent to initiate 
recovery proceedings under Section 66 
(3) of the Travancore Act. The cor- 
responding officer, according to the 
appellants, was the Collector and, 
therefore, the certificates could only 
be forwarded, it was submitted, to 
the Collector of the District who 
alone could have initiated the pro- 
ceedings, The Division Bench over- 
ruled this contention on the ground 
that the proviso to Section 13 (1) of 
the Indian Finance Act, 1950 made it 
clear that the authority constituted 
under the provisions of the Act of 
1922, empowered to proceed, must be 
determined by resorting to the provi- 
sions of Section 8 (1) of the General 
Clauses Act, which reads as follows: 

“Where this Act, or any Central 
Act or Regulation made after the 
commencement of this Act, appeals 
and re-enacts, with or without modifi- 
cations, any provisions or a former 
enactment then references in any 
other enactment orinany instrument 
to the provision so repealed shall, un- 
less a different intention appears be 
construed as references to the provi- 
sion so re-enacted.” 
The 1922 Act was repealed by the 
1961 Act. Hence, it held that Section 
2 (44) of the 1961 Act, read with Sec- 
tion 221 of that Act, were sufficient 
to enable the Additionai Personal As- 
sistant to the Collector to proceed as 
a Tax Recovery Officer. 

8. Section 13, sub-section (1) 
of the Finance Act, 1950 laid down: 

“13 (1) If immediately before 
the last day of April 1950, there is in 
force in any Part B State other than 
Jammu and Kashmir or in Manipur 
Tripura or Vindhya Pradesh or in 
the merged territory of Cooch-Behar 
any law relating to income-tax or 
super-tax or tax on profits of busi- 
ness, that law shall cease to have 
effect except for the purposes of the 
levy, assessment and collection of in- 
come-tax and super-tax in respect of 
any period not ineluded in the previ- 
ous year for the purposes of assess- 
ment under the Indian Income-Tax 
Act, 1922 (XI of 1922) for the year 
ending on the 3ist day of March, 1951, 
or for any subsequent year, or as the 
case may be, the levy assessment and 
collection of the tax on profits of 
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business for any chargeable accounting 
period ending on or before the 31st 
day of March, 1949: 


Provided that any reference in 
any such law to an officer, authority, 
tribunal or Court shall be construed 
as a reference to the corresponding 
officer, authority, tribunal or Court 
appointed or constituted under the 
said Act, and if any question arises 
as to who such corresponding officer, 
authority, tribunal or Court is, the 
decision of the Central Government 
thereon shall be final.” 


Section 46 of 1922 Act had also laid 
down: 


“46 (2) The Income-tax Officer 
may forward to the Collector a certi- 
ficate under his signature specifying 
the amount of arrears due from an 
assessee, and the Collector, on receipt 
of such certificate, shall proceed to re- 
cover from such assessee the amount 
specified therein as if it were an ar- 
rear of land revenue”. 

Section 2 sub-section (44) of the Act 
of 1961 provides: 


“2 (44) ‘Tax 
means— 


(i) A Collector or an additional 
Collector; 


Recovery Officer’ 


(ii) any such officer empowered 
to effect recovery of arrears of land 
revenue or other public demand under 
any law relating to land revenue or 
other public demand for the time be- 
ing in force in the State as may be 
authorised by the State Government, 
by general or special notification in 
the Official Gazette to exercise the 
powers of a Tax Recovery Officer. 


(iii) any Gazetted Officer of the 
Central or a State Government who 
may be authorised by the Central 
Government, by: general or special 
notification in the Official Gazette, to 
exercise the powers of a Tax Reco- 
very Officer”. 


And, Section 222 (1) of the 1961 Act 
lays down: 


“222 (1) When an assessee is in 
default or is deemed to be in default 
in making payment of tax, the In- 
come-tax Officer may forward to the 
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Tax Recovery Officer a certificate 
under his signature specifying the 
amount of arrears due from the as- 
sessee, and the Tax Recovery Officer 
on receipt of such certificate shall pro- 
ceed to recover from such assessee 
the amount specified therein by one 
or more of the modes mentioned be- 
low, in accordance with the rules 
laid down in the Second Schedule: 

(a) Attachment and sale of the 
assessee’s movable property; 

(b) Attachment and sale of the 
assessee’s immovable property. 

(c) arrest of the assessee and his 
detention in prison, 


(d) appointing a receiver for the 
management of the assessee’s mov- 
able and immovable properties.” 
Hence, even if the “Peshkar’” was 
the competent officer under the Tra- 
vancore Income Tax Act, the duties 
of the Peshkar as the Recovery Of- 
ficer, would, by operation of the 
abovementioned provisions of law, 
automatically devolve upon the Col- 
lector or an Additional Collector or 
upon such officer as may be empower- 
ed by the State Government by a 
special or General notification in the 
Official Gazette “to effect recovery 
of land revenue or other public de- 
mand” under any law relating to land 
revenue or other public demand. The 
appellants, not having raised the 
question at any earlier stage that the 
Additional Personal Assistant to the 
Collector was not an officer so autho- 
rised, cannot do so in appeal to this 
Court. However, we leave it open ta 
them to take such an objection, which 
really raises a question of fact as to 
whether the required notification was 
or was not made, before the Tax Re- 
covery Officer himself. If such an 
objection had been taken there or 
even in the High Court, the relevant 
notification may have been produced. 
We are unable to see any flaw in 
the reasoning adopted by the High 
Court. 


9. Another objection as ta 
jurisdiction relates to the lumping to- 
gether of demands which were legal 
as well as those, which could not, ac- 
cording to the assessee, be covered by 
provisions of law. The High Court 
had held that 11 out of 22 certificates, 
which had been issued after the 
death of T. K. Musaliar, were not 
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legal. To that extent the demands 
against property attached could be 
said to be not covered by required 
certificates, Nevertheless, neither 
had any property been sold nor any 
action taken against the person of any 
of the appellants. The authorities 
relied upon by the appellants re- 
lated only to either sales of proper- 
ties for recovering amounts which 
were larger than those which were 
legally recoverable or arrest of the 
judgment-debtor in execution of dues. 
The cases before us are those of at- 
tachment only. If any part of the 
property is illegally or unjustifiably 
attached, it does not really affect the 
jurisdiction of the Tax Recovery Of- 
ficer to proceed to deal with an ob- 
jection under Rule 11. The High 
Court has held that the appellanis 
can file all their objections under 
Rule 11 in Schedule 2 of the 1961 
Act. 

10. It has also been stated on 
behalf of the Department that it has 
no objection to the application of the 


procedure laid down in the Travan-' 


core Act for recovery of such dues 
against the appellants as are realisable 
from the assets of the deceased. In 
view of this concession, it is neces- 
sary for us to deal with the question 
whether there was any additional 
burden or disadvantage imposed upon 
the appellants by the procedure in 
the 1961 Act. In view of this con- 
cession, the Tax Recovery Officer will 
only use the procedure in the Tra- 
vaneore Act so far as it is possible to 
apply it. 

11. For the reasons given 
above, these appeals are hereby dis- 
missed, but, in the circumstances of 
these cases, the parties will bear 
their own costs in this Court. 

Appeals dismissed. 
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(A) U. P. Municipalities Act (2 
of 1916), Section 43-B — Election to 
office of President of Municipal 
Board — Can be challenged only by 
election petition presented according 
to provisions of Act — Writ jurisdic- 
tion of High Court is excluded — 
(1975) 1 All LR 391 (FB), Reversed. 
(Constitution of India Art. 226). 


The election to the office of the 
President of the Municipal Board 
could be challenged only according ta 
the procedure prescribed by the U. P. 
Municipalities Act and that is 
by means of an election 
petition presented in accordance with 
the provisions of the Act and in no 
other way. An election petition is to 
be presented after the election is over 
and there is no remedy provided at 
any intermediate stage. The election 
itself can be questioned only on one 
or more of the three grounds men- 
tioned in sub-section (2) of Sec- 
tion 43B. The only ground in 
the present case on the basis of 
which the election of the President 
was questioned in writ jurisdiction 
of High Court was that there was a 
non-compliance with the provisions of 
R. 6 made under the Act. The juris- 
diction to decide the validity of the 
election of a President is an exclu- 
sive one conferred on the District 
Judge. In the circumstances there 
was no room for the High Court exer- 
cising its powers under Article 226 in 
order to set aside the election. In 
setting aside the election the High 
Court plainly erred because it did 
not consider whether the result of 
the election had been materially af- 
fected by non-compliance with the 
rule in question. In any case that is 
a matter within the exclusive juris- 
diction of the District Judge. AIR 
1952 SC 64 and AIR 1928 Mad 1271 
and (1859) 6 C. B. (NS) 336, Rel. on. 
(1975) 1 All LR 391 (FB), Reversed. 

(Paras 3 & 5) 
Cases Referred: Chronological Paras 


AIR 1952 SC 64 = (1952) 3 SCR 218 
3 


, 4, 5 

AIR 1928 Mad 1271 = 56 Mad LJ 
162 4 
(1859) 6 CB (NS) 336 = 141 ER 486 
4 


M/s. R. K. Garg and S. C. Agar- 
wala, V. J: Francis and T. M. ‘Ansari, 
Advocates of M/s. Ramamurti and 


r 
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Co., for Appellants; Mr. M. C. Bhan- 
dare, Sr. Advocate (Mr. R. Nagarat- 
nam and Mrs. S. Bhandare, Advocates 
of M/s. Bhandare Parekh & Co., Ad- 
vocates with him), for Respondents. 


The judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.:— To fill up 
a casual vacancy in the office of the 
President of the Municipal Board, 
Soron in the district of Etah in Ut- 
tar Pradesh, the District Magis- 
trate issued notices to the members 
of the Board informing them that no- 
mination papers should be filed in 
his office by 26th of September 1974 
and if necessary the election will 
take place on 1st October, 1974, The 
lst respondent thereupon filed a 
petition under Article 226 of the 
Constitution challenging the validity 
of the procedure adopted by the Dis- 
trict Magistrate for holding the elec- 
tion and prayed for an order to the 
District Magistrate not to hold the 
election on 1st October, 1974. The 
election programme had been noti- 
fied in the U. P. Gazette dated 21-9- 
74 but it was published in the 
Gazette dated 24-9-74. 


; The objection to the pro- 
cedure for election was based on 
the allegation that it did not con- 
form to the provisions of Rule 6 
of the U. P. Municipalities (Conduct 
of Election of Presidents and Elec- 
tion Petitions) Order, 1964, which 
reads as follows: 


“6, Appointment of date for no- 
mination, etc— 


(1) As soon as may be after the 
election of members of a board is 
completed at a general election with- 
in the meaning of Section 43 of the 
Act or a casual vacancy occurs in 
the office of President of a board, 
the District Magistrate shall, by noti- 
fication in the official Gazette, ap- 
point for the election to the office 
of President of the Board: 

(a) the date for making nomina- 
tions which shall be a date at least 
four days after the date of notifica- 
tion; and 

(b) the date for scrutiny of no- 
minations which shall be the date 
next following the date fixed under 
clause (a); and | i 
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(c) the last date for withdrawal 
of candidatures which shall be the 
third day after the date fixed for 
scrutiny of nominations; and 


(d) the date on which and the 
hours during which a poll shall, if 
necessary, be taken: 


_ Provided that the date for tak- 
ing the poll shall be a date not more 
than five days after the last date fix- 
ed under clause (c),: 


(2) On the issue of notification 
under sub-para (1), the Returning Of- 
ficer shall give public notice of the 
election in Hindi in Form I by af- 
fixing a copy of the notice at his of- 
fice and another copy at the office 
of the Board and in such other man- 
ner, if any, as he may think fit and 
shall also cause to be despatched by 
post under certificate of posting a copy 
of the notice to the last known ad- 
dress of each member.” 


Though there was a prayer in the 
writ petition for an order to the Dis- 
trict Magistrate not to hold the elec- 
tion on 1-10-74, the learned Judges 
who admitted the writ petition direct- 
ed that the election would be subject 
to ultimate decision in the writ peti- 
tion, Consequently the election took 
place on the Ist of October and the 
lst appellant was declared elected. 
Thereafter the 1st respondent filed an 
application for impleading the Ist 
appellant and the Municipal Board 
as parties and also claimed a further 
relief for quashing the election pro- 
ceedings that took place on the Ist of 
October, 1974. The learned Judges 
allowed the petition and set aside the 
entire election proceedings relating to 
the election of the Ist appellant as 
the President of the Municipal Board. 


3. We are of the opinion that 
the whole approach of the learned 
Judges of the High Court to this pro- 
blem was mistaken. After the deci- 
sion of this Court in N. P. Ponnu- 
swami v. Returning Officer, Namak- 
kal Constituency. (1952) 3 SCR 218 
= (AIR 1952 SC 64) there is hard- 
ly any room for Courts to entertain 
applications under Article 226 of the 
Constitution in matters relating to 
elections. Before dealing with this 
question we may set out Section 43-B 
of the U. P. Municipalities Act; which 
is the provision -of law dealing with 
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cases where the election of the Presi- 
dent is questioned: 

“43-B. Judicial Officer to decide 
the question of validity of election to 
the office of President.— 

(1) No election of the President 
shall be called in question except by 
an election petition presented in ac- 
co dance with the provisions of this 

ct. 

(2) An election petition may be 
presented by any member entitled to 
vote at the election or by a candi- 
date who has been defeated at the 
election on one or more of the fol- 
lowing grounds, that is to say— 

(a) that the returned candidate 
has committed any corrupt practice 
within the meaning of Section 28; 

(b) that the nomination of any 
candidate has been wrongly rejected, 
or the nomination of the successful 
candidate or any other candidate who 
has not withdrawn his candidature 
has been wrongly included; ~ 

(c) that the result of the election 
has been materially affected by — 

(i) the improper rejection or re- 
fusal of a vote, or . 

(ii) any non-compliance with the 
provisions of this Act or of any rules 
or orders made under this Act. 

(3) An election petition shall be 
presented to the District Judge, or 
in a district where there is no head- 
quarters of the District Judge, to the 
Civil Judge, within whose jurisdiction 
the Municipality to which the elec- 
tion petition relates is situate: 
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in question is by means of an election 
petition presented in accordance with 
the provisions of this Act. The elec- 
tion itself can be questioned only on 
one of the three grounds mentioned 
above. The only ground in the pre- 
sent case on the basis of which the 
election of the appellant was ques- 
tioned is that there was a non-com- 
pliance with the provisions ‘of Rule 6, 
already referred to. Under the Act 
the non-compliance with any rule or 
order made under the Act or any 
provision of the Act does not ipso facto 
result in the election being set aside. 
That result can be set aside only 
if the Election Tribunal comes to the 
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conclusion that the result of the elec- 
tion has been materially affected by 
such non-compliance. The jurisdic- 
tion to decide the validity of the 
election of a President is an exclu-! 
sive one conferred on the District 
Judge. In the circumstances there 
wes no room for the High Court exer- 
cising its powers under Article 226! 
in order to set aside the election. In 
setting aside the elaction the High 
Court plainly erred because it did 
not consider whether the result of 
the election had been materially af- 
fected by non-compliance with the 
řule in question. In any case that is 
a matter within the exclusive juris- 
diction of the District Judge. 


4. As early as 1928 in its deci- 
sion in Desi Chettiar v. Chinnasami 
Chettiar, (AIR 1928 Mad 1271) the 
Madras High Court observed: 


“It is clear that there is another 
side of the question to be considered, 
namely, the inconvenience to the pub- 
lic administration of having elections 
and the business of Local Boards held 
up while individuals prosecute their 
individual grievances. We understand 
the election for the elective seats in 
this Union has been held up since 
3lst May because of this petition, the 
result being that the electors have 
been unable since then to have any 
representation on the Board, and the 
Board is functioning, if indeed it is 
functioning, with a mere nominated 
fraction of its total strength; and this 
state of affairs the petitioner pro- 
poses to have continued until his own 
personal grievance is satisfied.” 
These observations were quoted with 





approval by this Court in Ponnu- 
swami’s case (AIR 1952 SC 64) 
(supra). In that decision this Court 


arrived at the following conclusions: 


“(1) Having regard to the impor- 
tant functions which the legislatures 
have to perform in democratic 
countries, it has always been recognis- 
ed to be a matter of first importance 
that elections should be concluded 
as early as possible according to 
time schedule and all controversial 
matters and all dispuces arising out 
of ‘elections should be postponed till 
after the elections are over so that 
the election proceedings may not be 
unduly retarded or protracted, 
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(2) In conformity with this prin- 

ciple, the scheme of the election law 
in this country as well as in England 
is that no significance should be at- 
tached to anything which does not af- 
fect the “election”; and if any irre- 
gularities are committed while it is 
in progress and they belong to the 
category or class which, under the 
law by which elections are governed, 
would have the effect of vitiating the 
“election” and enable the person af- 
fected to call it in question, they 
should be brought up before a spe- 
cial tribunal by means of an election 
petition and not be made the subject 
of a dispute before any court while 
the election is in progress”. 
In absence of any express provisions 
in the Act to the contrary these prin- 
ciples are applicable equally to cases 
of elections to local bodies also, 
This Court also pointed out that the 
right to vote or stand as a candidate 
for election is not a civil right but is 
a creature of statute or special law 
and must be subject to the limita- 
tions imposed by it. It referred to 
the decision in Wolverhampton New 
Water Works Co. v. Hawkesford, 
( (1859) 6 C.B. (N. S.) 336) where it 
had been held: 


“There are three classes of cases 
in which a liability may be establish- 
ed founded upon statute. One is, 
where there was a liability existing 
at common Jaw, and that liability is 
affirmed by a statute which gives a 
special and peculiar form of remedy 
different from the remedy which 
existed at common law; there, unless 
the statute contains words which ex- 
pressly or by necessary implication 
exclude the common law remedy, 
the party suing has his election to 
pursue either that or the statutory re- 
medy. The second class of cases 15, 
where the statute gives the right to 
sue merely, but provides no particular 
form of remedy: there, the party can 
only proceed by action at common 
law. But there is athird class, viz., 
where a liability not existing at com- 
mon law is created by a statute which 
a special 


not competent to the party to pursue 
the course applicable to cases of the 
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second class, The form given by the 
ies must be adopted and adher- 
ed to”. 


and after referring to the provisions 
of the Representation of the People 
Act pointed out that it will be a fair 
inference that the Act provides for 
only one remedy, that remedy being 
by an election petition to be present- 
ed after the election is over, and 
there is no remedy provided at any 
intermediate stage. This Court also 
held that the word ‘election’ connotes 
the entire procedure to be gone 
through to return a candidate when- 
ever we talk of elections in a demo- 
cratic country. 


5. It follows that the right to 
vote or stand for election to the of- 
fice of the President of the Munici- 
pal Board is a creature of the sta- 
tute, that is, the U. P. Municipalities 
Act and it must be subject to the 
limitations imposed by it. There- 
fore, the election to the office of the; 
President could be challenged only 
according to the procedure prescrib- 
ed by that Act and that is by means 
of an election petition presented in 
accordance with the provisions of the 
Act and in no other way. The Act 
provides only for one remedy, that 
remedy being an election petition to 
be presented after the election is over 
and there is no remedy provided at 
any intermediate stage. These con- 
clusions follow from the decision of 
this Court in Ponnuswami’s case (AIR 
1952 SC 64) (supra) in its application 
to the facts of this case. But the con- 
clusions above stated were arrived at 
without taking the provisions of Arti- 
cle 329 into account. The provisions 
of Article 329 are relevant only to 
the extent that even the remedy 
under Article 226 of the Constitution 
is barred as a result of the provi- 
sions, But once the legal effect 
above set forth of the provision of 
law which we are concerned with 
is taken into account there is no room 
for the High Courts to interfere in 
exercise of their powers under Arti- 
cle 226 of the Constitution. Whether 
there can be any extraordinary cir- 
cumstances in which the High Courts 


could exercise their power under 
Article 226 in relation to 
elections it is not now neces- 
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sary to consider. All the consi- 
derations applied in coming to the 
conclusion that elections to the legis- 
latures should not be delayed or pro- 
tracted by the interference of Courts 
at any intermediate stage before the 
results of the election are over ap- 
ply with equal force to elections to 
local bodies, 


6. The appeal is, therefore, 
allowed and the judgment of the 
High Court set aside, There will, 


however, be no order as to costs. 
Appeal allowed. 


ATR 1975 SUPREME COURT 2144 
(From: Allahabad)* 
A. ALAGIRISWAMI, P. K. GOSWAMI 

AND N, L. UNTWALIA JJ. 

Sh. Navneet Ram Batra, Appel- 
lant v. State of Uttar Pradesh and 
others, Respondents, 

Civil Appeal No. 
D/- 17-9-1975. 

(A) Land Acquisition Act, (1894), 
Sections 17-54 — Notification dis- 
pensing with enquiry under Section 
oe — By whom it can be impugn- 


1154 of 1972, 


The appellant who is owner of 
waste or arable land to which Sec- 
tions 17 (1) and 17 (4) are applicable 
and therefore enquiry under Section 
5-A could properly be dispensed with, 
cannot object to the same notifica- 
tion because it also relates to an- 
other land to which Ss. 17 (1) and 
17 (4) are not applicable when the 
owner of that land has not chosen to 
challenge it. AIR 1965 SC 1763, Dis- 
tinguished. (Para 2) 


Section 5A should be understood 
in the background of provisions of 
Section 4 (1). The latter parts of Sec- 
tion 5A would apply to acase where 
lands in any locality are notified 
under Section 4 (1). When a locality 
in the sense of a village or group of 
villages is notified for acquisition, 
any person interested in any land 
in that locality would be entitled to 
be heard under Section 5A. But 


“(Special Appeal No. 324 of 1962, 
D/- 18-12-1969—AIL) 
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where land proposed to be acquired 
is specifically mentioned in the noti- 
fication, it is only the person inte- 
rested in that land who is entitled 
to be heard under S. 5A. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1965 SC 1763 = ILR (1965) 2 
All 564 3 
M/s. Yogeshwar Prasad, S. K. 


Bagga, Mrs. S. Bagga and Miss Rani 
Arora, Advocates of M/s. Bagga Ad- 
vocate, for Appellant; Mr. G. N. Dik- 
shit, Sr. Advocate (Mr. O. P. Rana, 
Advocate with him), for Respon- 
dents. 


_ _ The Judgement of the Court was 
delivered by: 


ALAGIRISWAMI, J.:— The ap- 
pellant is a tenant of plot No. 428 in 
mauza Dehra Khas, pargana Central 
Doon, district Dehradun, This land 
along with some other pieces of land 
was notified under Section 4 (1) of 
the Land Acquisition Act on Febru- 
ary 8, 1962 for acquisition for the pur- 
pose of setting up an industrial es- 
tate at Dehradun. By the same noti- 
fication, under Section 17 (4) of the 
Act it was directed that the provi- 
sions of Section 5A shall not apply 
on the ground that the provisions of 
Section 17 (1) were applicable to the 
facts of the case. He filed a writ 
petition out of which this appeal ari- 
ses for the issue of a writ of certio- 
rari for quashing the notification 
dated 8th February, 1962. He made 
various allegations which it is not 
necessary togointofor the purpose of 
this appeal. A learned single Judge 
of the Allahabad High Court dismiss- 
ed the petition and an appeal filed by 
him was dismissed by a Division 
Bench of the same High Court. 


2. The only point argued be- 
fore us was that there was a pucca 
construction on plot No. 436 which 
was also notified for acquisition under 
the impugned notification and conse- 
quently the provisions of S. 17 (4) 
would not be applicable to that land 
as it was not arable or waste land 
which could be acquired by dispens- 
ing with the enquiry under Section 
5A and as such the whole notifica- 
tion is bad and should be quashed. 
Admittedly the appellant’s land is a 
waste and arable land and thus falls 
under Section 17 (1). There was 
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to visit the spot. prepare a map on scale 
of the plaintiffs’ houses, the land in sult, 
show if there existed any constructions on 
it and mark the place where the plaintiffs 
alleged his demolished constructions exist- 
ed. The commissioner was also directed 
to serve the defendants 1 and 2 with the 
order and notice of injunction and to sub- 
mit his report by 3rd February, 1964. 


Te Rule 18 of Order 26, Civil Pro- 
cedure Code provides that where a com- 
mission is issued under this Order, the 
Court shall direct that the parties to the 
suit shall appear before the Commissioner 
in person or by their agents or pleaders 
and that where all or any of the parties 
do not so appear. the Commissioner may 
proceed in their absence. Rule 9 of 
Order 26 makes provision for local inves- 
tigation it provides that in any suit 
in which the Court deems a local inves- 
tigation to be requisite or proper for the 
purpose of elucidating any matter in dis- 
pute, or of ascertaining the market-value 
of any property, or the amount of any 
mesne profits or damages or annual net 
Profits, the Court may issue a commission 
to such person as it thinks fit directing 
him to make such investigation and to re- 
port thereon to the Court. Sub-clause (2) 
of Rule 10 of Order 26 provides that the 
report of the Commissioner and the evi- 
dence taken by him but not the evidence 
without the report shall be evidence in 
the suit and shall form part of the record 
but the court or with the permission of 
the court any of the parties to the suit 
may examine the. Commissioner personally 
in open court touching any of the mat- 
ters referred in his report, or as to his 
report, or as to the manner in which he 
has made the investigation. Under R. 7 of 
O. 39, Civil Procedure Code the Court may 
on the application of any party to a suit 
and on such terms it thinks fit make an 
order for the detention, preservation or 
inspection of any property which is the 
subject-matter of such suit or as to which 
any question may arise therein. Rule 8 
of Order 39, Civil Procedure Code provi- 
des that an application by the plaintiff 
for an order under Rule 6 or Rule 7 may 
be made after notice to the defendants at 
any time after institution of the suit. 
Thus there are two provisions for making 
local investigation. Under Rule 9 of 
Order 26 local investigation may be order- 
ed to be made by a commission where the 
court deems it to be requisite or proper 
for the purposes of elucidating any mat- 
ter in dispute. Under Rule 7 of the Order 
39 the court may on the motion of any 
party to the suit make an order or ins- 
pection of any property which is the sub- 
ject-matter of such suit or to which any 
question may arise therein, In the instant 
case, an application was moved by the 
plaintiffs for inspection of the sahan in 
dispute and the houses of the plaintifis 
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and the defendants and to prepare a site 
plan relating thereto. On this application 
the trial court passed the order appoint- 
ing a commissioner to visit the spot, pre- 
pare a map on scale of the plaintiffs’ house 
and the land in suit and to show if there 
existed any constructions over it, and also 
to mark the place where the plaintiffs al- 
leged their demolished constructions ex- 
isted. This order is obviously covered by 
Rule 7 of Order 39 and not by Rule 8 or 
Rule 9 of Order 26, Civil Procedure Code. 
A combined reading of Rule 7 and Rule 8 
of Order XXXIX, Civil Procedure Code 
would make it clear that it is not obli- 
gatory on the part of the Court to issue 
notice to the defendants before making 
an order under Rule 7. This is borne out 
from the expression ‘may’ used in Rule 8. 
It is well settled that in construing a 
power the Court will read the word ‘may’ 
as ‘must’ when the exercise of the power 
will be in furtherance of the interest of 
a third person? for securing which the 
power was given. And, as was held in 
Province of Bombay v. Khushaldas, AIR 
1950 SC 222 enabling words are always 
potential and never in themselves signi- 


ficant of any obligation. The word 
‘may’ ; used in Rule 8 of Order 
39 is only an enabling word 


and is in itself not significant of any ob- 
ligation. In appointing a commissioner for 
making inspection of any property which 
is the subject-matter of the suit or as to 
which any question may arise in the suit 
the court has to bear in mind the urgency 
of the situation and the necessity for 
passing the interim order to protect the 
rights of the parties or to secure the inte- 
rests of justice. In such matters the court 
has to exercise its discretion whether to 
appoint a commission ex parte without 
notice to the opposite party with regard to} 
any of the matters mentioned in rule 7 
of Order 39. If the Court exercises its 
discretion, to issue a commission for in- 
spection of any property which is the 
subject-matter of the suit or as to which 
any question may arise therein, without 
giving notice to the opposite party the 
order would not illegal. That being so, 
the order passed by the trial Court issuing 
commission for the purposes referred to 
above was not illegal. 


8. The submission on behalf of 
the appellants with regard to the report 
of the commissioner was that the commis- 
sioner had exceeded his authority by 
giving his opinion about the age of the 
house of the defendants and their cha- 
butra. The commissioner was appointed 
on the application of the plain- 
tiffs. The plaintiffs had not ask- 
ed in their application 6-C for a 
report about the age of the constructions 
made by the defendants. The trial Court 
had also not directed the commissioner to 
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_ submit his report with regard 
to the age of the constructions 
made by the defendants. The com- 
missioner had, therefore, no authority 


to give bis opinion about the age of the 
defendants’ constructions. The appellants 
were, therefore, justified in contending 
that the commissioner had exceeded his 
power and authority while opining about 
the age of the constructions of the de- 
fendants. The appellate court below 
while reversing the findings received by 
the trial court relied on the report of the 
commissioner. It observed:— 

"According to commissioner, defen- 
dants’ houses and chabutra were of recent 
construction, while plaintiffs’ houses were 
admittedly very old, If defendants had no 
houses at this place till recently, it was 
highly unlikely for the defendants to be 
tying their cattle and otherwise using his 
land when they were living far away 
from it.” 


Thus, the opinion of the Commissioner 
with regard to the age of the defendants’ 
houses and chabutra weighed with the 
appellate court below in coming to the 
conclusion that the land in dispute was 
the sahan of the plaintiffs. The Commis- 
sioner had in his report opined that the 
houses of the defendants were ‘of recent 
construction’ and the chabutra of the de- 
fendants was ‘quite new’. This opinion 
was accepted and relied upon by the ap- 
pellate court below, The commissioner 
was, however, not called upon to give this 
opinion. A report with regard to the age 
of a building cannot straightway be ac- 
cepted nor can it be a conclusive proof of 
the age of the building, It is merely one 
of the pieces of evidence amongst other 
evidence led by the parties. That apart, 
the commissioner gave no reasons in sup- 
port of his aforesaid opinion. He was also 
not examined in the case as a witness to 
support his aforesaid opinion with regard 
to the age of the constructions of the de- 
fendants. It was, therefore, not open to 
the appellate court below to rely on that 
part of the opinion of the commissioner. 
The basic questions, in view of the res- 
pective contentions of the parties with re- 
gard to the land in dispute, the plain- 
tiffs contending that it was their sahan 
land and the defendants claiming the same 
to be their sahan land, thus are whether 
the houses of the defendants were in ex- 
istence on Ist July, 1952, and if so what 
portion of the disputed land is appurte- 
nant to their houses and what 
portion of the said land is appurte- 
nant to the plaintiffs’ houses and whether 
the plaintiffs or the defendants have been 
in possession of the land in dispute or any 
portion thereof. The appellate court be- 
low has not approached the case in its 
correct perspective and has erred in rely- 
ing on the aforesaid opinion of the com- 
missioner. 


Masood v. Bikram Singh 


A LR. 


9, The learned Counsel for the 
appellants further urged that the courts 
below had erred in relying on paper No, 
33A1. The submission was that the Court 
should have compared the thumb impres- 
sion appearing on the said paper with the 
other thumb impression of Murli on the 
record. In my view, this contention has 
no force, Murli had denied his thumb 
impression on paper No. 33Al, There 
was no convincing evidence on the record 
to establish that paper No. 33Al bore the 
thumb mark of Murli. The court cannot 
assume the role of an expert and compare 
the disputed thumb impression with the 
other thumb impression of Murli on the 
record, The court below was, therefore, 
justified in not placing reliance on the 
said document. 

10. In view of the pleadings of 
the parties it was necessary for the trial 
court to frame the following issue in the 
case:— 

“Whether the defendants’ houses in 
question marked by letters DSTB and 
ABXY as well as the chabutra BSTW 
were in existence on ist July, 1952? if 
so, what portion of the disputed land is 
appurtenant to the said houses of the de- 
fendants and what portion of the said 
land is appurtenant to the plaintiffs’ 
houses ? 

A re-trial of the suit is, therefore, neces- 
sary. 


11, In the resuli the appeal is al- 
lowed, the decree passed by the appellate 
court below is set aside, the decree pass- 
ed by the trial court is also set aside, the 
suit is remanded to the trial court with 
the direction to re-admit the suit to its 
original number, frame the aforesaid issue 
and re-try the suit giving an opportu- 
nitv to the parties to the suit to adduce 
further evidence, if any, and decide the 
suit on the basis of the evidence already 
recorded and the evidence which the par- 
ties may further produce. The parties 
shall bear their own costs in this Court. 

Appeal allowed 
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(A) Representation of the People Act 
(1951), Section 33 (4), Proviso and Section 
100 (1) (c) — Word “misnomer” in Pro- 
viso — Meaning of — Printing of candi- 
date Madood’s name as Masood in elec- 
toral roll held was misnomer — Nomina- 


v. Bikram 


. tion paper filed by Madood held was va- 
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The word “misnomer” in Section 33 
(4) Proviso means giving an incorrect or 
wrong name to a person even in a legal 
document and where the election candi- 
date whose name was Madood filed his 
nomination paper describing himself as 
Madood and the deposit also had been 
made in the name of Madood but in the 
electoral roll he was recorded as Masood it 
was held that the details of the descrip- 
tion of the members of the candidate’s 
family in the electoral roll together with 
other material showed that the candidate's 
name was wrongly printed as Masood in 
the electoral roll and the nomination paper 
filed by the candidate was valid. 
(Paras 11, 12) 
(B) Representation of the People Act 
(1951), Section 33 (4) Proviso and Section 
100 (1) (e) — Candidate filing nomination 
paper — His name wrongly recorded in 
electoral roll — No steps taken to get mis- 
take corrected — Omission does not ab- 
solve Returning Officer of duty to apply 
Proviso and admit nomination paper. 
(Para 13) 
N. N. Mukerjee and Satya Moha, 
for Petitioner; Gopi Nath Kunzru, K. N. 
Tripathi and D, P. S, Chouhan, for Res- 
pondent. 


ORDER:— This election petition has 
been filed under Section 81 of the Re- 
presentation of the People Act, 1951, 
(hereinafter referred to as the Act) by 
the candidate set up by Congress (Organi- 
sation) Party during the last General 
Elections held in February, 1974 and the 
only ground taken is that the election of 
the Bhartiya Kranti Dal candidate, res- 
pondent Vikaram Singh to the Uttar Pra- 
desh Legislative Assembly from 383 Agota 
Assembly Constituency in district Buland- 
shahr be set aside because the nomina- 
tion paper of the petitioner was impro- 
perly rejected within the meaning of Sec- 
tion 100 (1) (c) of the Act. 


2. The relevant facts are that the 
petitioner was one of the eight candidates 
for 383 Agota Assembly Constituency. The 
notification for holding the General Elec- 
tions was issued on the 17th of January, 
1974. The dates fixed for filing of nomi- 
nation papers were from 19th of January 
to 24th of January, 1974, and the date for 
scrutiny of nomination papers was the 
25th of January, 1974, 26th of February, 
1974 was the polling date and votes polled 
were counted on 28-2-1974 fixed for the 
‘purpose. The result was also declared on 
the same day. The petitioner filed two 
nomination papers on the proper form on 
23-1-1974 (vide Ex. P-14 and certified 
copy Ex. R-1). Both these nomination 
papers were filed by the petitioner as 
Madood Ali, son of Tariqat Ali, post office 
Guthsoli, village Lohgara, district Bu- 
landshahr. In both it was also mentioned 
that his name was printed at Serial No. 
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76 in part 140 in the electoral roll of the 
Constituency, Subsequently, on 24-1-1974 
he filed the third nomination paper (Ex. 
P-15) and in this his name was given as 
Masood alias Madood Ali and the rest of 
the details were the same. It is not in 
dispute that the necessary security money 
Ve duly deposited in the name of Madood 
Ali. 

3. On the 25th of January, 1974 
i.e., on the date of scrutiny the objection 
application (Ex. P-17) was filed by one of 
the candidates, namely, Jagbir Singh 
Sirohi, set up by Congress (R). A peru- 
sal of the objection application filed be- 
fore the Returning Officer will show that 
the objection raised was that the actual 
name of the petitioner is ‘Madood” and 
not “Masood”, and that the petitioner 
filed the third nomination paper in the 
name of Masood alias Madcod Ali be- 
cause his actual name viz, Madood has 
not been printed in the electoral roll and 
as his actual name is not to be found in 
the electoral roll, he is not duly qualified 
to stand as a candidate. It was also men- 
tioned in that objection-application that 
Madood actually is the elder brother of 
the petitioner. Against this objection- 
application the petitioner filed his replies 
which is Ex, P-19 on the record and it 
was supported by a counter-affidavit (Ex. 
P-6). In his reply it has been alleged 
that the name of the petitioner is to be 
found at Serial No, 76 of the electoral roll 
and that the sum of Rs. 250/- deposited 
on 23-1-1974 was also deposited by him. 
It was further averred that the third 
nomination paper filed in the name of 
Masood alias Madood Ali was also filed 
nominating him as a candidate. The peti- 
tioner took the plea that he has two 
names — one Masood and the other Ma- 
dood. The order by which the Returning 
Officer rejected the petitioner’s nomina- 
tion papers is Ex. P-7 and a perusal of the 
same will show that even before him du- 
ring arguments it was contended that the 
name of the petitioner is Madood and 
that due to a printing error his name was 
printed as Masood at Serial No. 76, Be- 
sides these facts, it was also given out 
that from a comparison of the electoral 
roll of 1971 which was also filed before 
the Returning Officer before scrutiny was 
done, with the electoral roll of 1973, it will 
appear that all the names of the family 
members of the petitioner were correctly 
printed in the electoral roll of 1971 from 
Serial No. 72, to Serial No. 81, that in 
the electoral roll of 1973 at the identical 
serial numbers the same persons were 
shown and but for some mistakes in print- 
ing the names, all the other details 
are the same and that at Serial No. 76 
instead of Madood, Masood was wrongly 
printed. It was also pleaded in the al- 
ternative that in any case, as Madood 
also is known as Masood, at least his third 


ni 1404 AN. 


[Prs. 3-8} 


nomination paper should be accepted. The 
Returning Officer, as is apparent from Ex. 
P-7, did not consider whether the proviso 
to Section 33 (4) of the Act was applic- 
able to the facts of this case. The only 
question he considered was whether the 
name of the petitioner actually finds place 
in the electoral roll of 1973. He came to 
the conclusion that at Serial No. 76 ins- 
tead of the name of the petitioner, the 
name of his brother Masood was 
printed and his name not be- 
ing in the electoral roll of 
1973 he was not duly qualified to be a 
candidate and on that ground rejected his 
nomination papers. 


4. Keeping in view the pleadings 
of the parties the following issues were 
framed:— 

Issues: — i 

1 (a) Whether the petitioner is en- 
rolled as a voter in the electoral roll of 
the constituency at Serial No. 76, part 140 
and his name by misnomer and/or owing 
to printing mistake has been written as 
“Masood” and not “Madood” ? 

1 (b) Whether the petitioner is some- 
times called as “Masood” and not “Ma- 
dood” ? 

2. Whether the nomination paper of 
the petitioner was improperly rejected ? 
If so, what is its effect? 

3. Whether the security money has 
not been deposited in accordance with the 
Rules of Court? If so, what is its effect ? 


4. Whether the election petition is 
Hable to be rejected for non-compliance 
with the provisions of Section 81 of the 
Representation of the People Act. 1951 ? 

5. Whether in the array of respon- 
dents the name of respondent is wrongly 
written as Vikaram Singh instead of 
“Vikram Singh’? If so, its effect ? 

6. To what relief, if any, is the peti- 
tioner entitled ? 


5. Neither Issue No. 5 nor Issue 
No. 4 was pressed. Moreover, nothing 
was brought to the notice of the Court 
due to which it could be said that the 
petition was not filed in accordance with 
the provisions of Section 81 of the Act. 


6. A perusal of the rest of the 
issues will show that the only question in- 
volved in the case is whether the person 
enrolled at Serial No. 76 of Part 140 of 
the electoral roll is the same person as 
Madood, the petitioner and in view of 
the proviso to Section 33 (4) of the Act 
it was a misnomer and, therefore, the 
Returning Officer should have accepted 
at least the nomination papers filed in the 
name of Madood on 23-1-1974. Of 
course, the question as to whether the 
petitioner also is known as Masood or has 
a mame of Masood, was agitated by both 
the parties and evidence was adduced re- 
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garding the same. Under the circumstan~ 
ces, all these issues may be taken up to- 
gether, 


me The question as to whether the 
petitioner is also known as Masood may 
be taken up first. As P. W. 1 the peti- 
tioner examined his father Tariqat Ali. 
He stated that he has two sons, Masood 
Ali and Madood Ali alias Masood Ali and 
that Masood Ali is two years older than 
the petitioner whose name is Madood Ali 
alias Masood Ali, He proved other facts 
and a perusal of his cross-examination 
will show that it has not been controvert- 
ed that the petitioner’s family, of which 
his father is the head reside in village 
Lohgara in house No. 145 and that all 
the persons recorded from Serial Nos, 72 
to 81, in both the electoral rolls i.e., of 
1971 and 1973 are members of his family. 
It has also been proved and as a mat- 
ter of fact, it was not challenged by the 
respondent that there was no other person 
named Masood or Madood besides the 
petitioner and his elder brother whose 
father’s name is Tariqat and which at 
places has been wrongly printed as Kari- 
kat in the electoral roll of 1973 and that 
the difference in age between the two 
brothers is of two years. It has also come 
in evidence that in 1971 Masood Ali was 
28 years old and Madood Ali was 26 years 
old. As a matter of fact, one of the res- 
pondent’s witnesses, R. W. 2 Biniyad Ali 
also admitted these facts. It is thus appa- 
rent that at serial Wo. 76, but for the 
name Masood all the other details fit in 
with the description of the petitioner or 
in other words, Madood and this fact is 
not in dispute. In this connection, refer- 
ence may be made to the High School 
Certificate and the other certificate of the 
petitioner got proved by the respondent. 
Tariqat, no doubt, stated that as there is 
considerable resemblance between his two 
sons, the petitioner often by mistake is 
also referred to as Masood by outsiders. 
But it is difficult to believe that 
two brothers could have been 
given the same name, Moreover, 
the statement of the father that the 
petitioner due to mistaken identity at 
times is called Masocd, clearly proves 
that Masood is not a name of the peti- 
tioner and that his real name is Madood 
though he may at times be called Masood 
by mistake. The statements made by the 
witnesses of the respondent on this point 
also prove the same. Though the respon- 
dent’s witnesses did not admit that the 
petitidner at times is called Masood by 
mistake, Buniyag Ali, a relation of the 
petitioner admitted in his cross-examina- 
tion that the two brothers Madood and 
Masood resemble one another. 


8. It is apparent that the third 


nomination paper was filed by the peti- 
tioner when he discovered that his name 
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“Madood” had been wrongly printed as 
“Masood” in the electoral roll at Serial 
No. 76 of 1973 so that his nomination 
papers may not be rejected because the 
name “Madood” did not appear in the 
electoral roll of 1973. But it could not be 
argued, even if it appears that the peti- 
tioner wrongly alleged that he was also 
known as Masood, that the proviso to sub- 
section (4) of Section 33 of the Act would 
not apply and because the Returning Offi- 
cer was satisfied that the petitioner’s name 
was not Masood, he was justified in re- 
jecting all the nomination papers. 


9, The proviso to sub-section (4) 
of Section 33 of the Act may be quoted: 

“Provided that no misnomer or inac- 
curate description or clerical, technical or 
printing error in regard to the name of 


the candidate ........... mentioned in the 
electoral roll ......... shall affect the full 
operation of the electoral roll ............ 


with respect to such person ............ in 
any case where the description in regard 
to the name of the person...... is such as to 
be commonly understood; and the Return- 
ing Officer shall permit any such misno- 
mer or inaccurate description ............ or 
printing error to be corrected and where 
necessary, direct that any such misnomer, 
inaccurate description or print- 
ing error in the electoral roll ............ 
shall be overlooked.” 

It is not in dispute that the proviso quoted 
is mandatory and, therefore, it has to be 
considered whether in view of these pro- 
visions the Returning Officer could be 
said to have rightly rejected the peti- 
tioner’s nomination papers filed on 23-1- 
1974, 


10. The meaning of the word 
“Misnomer” as given in the Oxford 
Dictionary and also in the New Standard 
Dictionary, 1952 Edition of the English 
Language is:— 

“the giving of a wrong name to a 
person in a legal document; a name 
wrongly or mistakenly applied: a misnam- 
ing.” 

Similarly, in Aiyar’s 
tionary ‘“Misnomer” 
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Law Lexicon Dic- 
has been described 


“the using one name for another; a 
misnaming; mistake in a name: the giving 
an incorrect name to a person in a plead- 
ing, deed, will or other document.” 


it. Therefore, from what has been 
quoted, it is apparent that “misnomer” 
really means giving an incorrect or wrong 
name to a person even in a legal docu- 
ment, It may be considered whether the 
name “Masood” mentioned at Serial No. 
76 in Ex. P-13 really is a wrong name 
describing the petitioner whose name, it 
is not in dispute, is Madood. It may be 
repeated that it is nobody’s case and even 
the Returning Officer did not think it 
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probable that in fact, there was another 
person in village Lohgara whose descrip- 
tion might fit in with the description given 
at Serial No. 76. The finding of the Re- 
turning Officer, on the other hand, was 
that the name of the elder brother of the 
petitioner was repeated and he was re- 
corded as a voter both at Serial No. 75 
and at Serial No. 76. To auote the ac- 
tual words of the Returning Officer. 

“At S. No. 75 Masood has been shown 

as son of Karikat and at S. No. 76 Masood 
has been shown as the son of Tarikat. 
Even if persons registered at S, Nos. 75 
and 76 are taken to be the sons of the 
same father i.e., Tarikat, it would only 
mean the duplicity in the registration of 
Masood as voter. It cannot from any 
stretch of imagination make Madood Ali 
out of Masood”. 
A comparison of the two electoral rolls 
which were before the Returning Officer 
and were actually considered by him to- 
gether with other material brought to his 
notice will show that any ordinary man 
of average intelligence could have easily 
concluded from all the details appearing 
from Serial No. 72 to Serial No. 81 that 
the person described at Serial No. 76 was 
Madood and that only his name was 
wrongly printed as Masood in Ex, P-13 
the electoral roll of 1973. 


12. Under the circumstances, the 
proviso to sub-section (4) of Section 33 of 
the Act, in my view, applies with all 
force to the facts of this case and the 
Returing Officer should have had no dif- 
ficulty in coming to the conclusion that 
the person recorded at serial No. 76 in Ex, 
P-13 was actually Madood Ali, the peti- 
tioner. It may be repeated that the deposit 
also had been made in the name of 
Madood and that admittedly, there was 
No mistake in the nomination papers filed 
on 23-1-1974. 

13. It was argued on behalf of the 
respondent that the filing of the third no- 
mination paper by the petitioner proves 
that the petitioner had come to know 
about the mistake in printing his name in 
the electoral roll of 1973. In view of the 
provisions of the proviso to Section 33 (4) 
of the Act it was his duty to have brought 
this mistake to the notice of the Return- 
ing Officer and through him get the mis- 
take corrected. And as the petitioner did 
not get it done, the Returning Officer 
rightly rejected his nomination papers. 
The contention has no force. Of course, 
the petitioner could have taken such a 
course but omission on his part to take 
steps to get the electoral roll rectified did 
not absolve the Returning Officer of his 
duty to apply the proviso to sub-section 
(4) of Section 33 of the Act and to admit 
the first two nomination papers because 
of reasons discussed. 

14, Under the circumstances after 
considering the entire evidence on the re- 
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cord and in view of what has been dis- 
cussed, I find that within the meaning of 
Section 100 (1) (c) of the Act the election 
of the respondent, Shri Vikaram Singh 
has to be set aside and the same is hereby 
declared to be void. The petition is al- 
lowed. The petitioner shall get Rs, 400/- 
as costs from the respondent, Let the 
Election Commission and the Speaker, 
U. P. Legislative Assembly be informed 
about the result of this election petition 
in accordance with Section 103 of the Act 
and a copy of this judgment be also sent 
to the Election Commission as soon as 
possible, 

Petition allowed. 
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Gajraj and others, Appellants v. 
Ramadhar and others, Respondents. 

F. A. F, O. No, 262 of 1971. D/- 23-5- 
1974.* 

(A) Civil P. C. (1908), Order 41, Rr. 
23, 27, QO. 26, Rule $ — Suit for posses- 
sion — Lower appellate court finding that 
clear demarcation of land was necessary 
for giving a finding on question of title — 
Procedure. 
i The appellate court has the power to 
issue a commission for local inspection in 
the same manner in which a trial court 
can act under Order 26, Rule 9. Thus 
where the lower appellate court finds that 
clear demarcation of boundaries is ne- 
cessary for giving a finding on the ques- 
tion of ownership what it should do is 
not to remand the entire suit under O. 41, 
Rule 23 but issue a commission under 
Order 26, Rule 9. The issuance of a com- 
mission for local investigation will not 
necessitate a recourse to the provisions of 
taking additional evidence under Order 


41, Rule 27. AIR 1932 All 270, Ref. 
(Paras 4, 5) 
Cases Referred: Chronological Paras 


1971 All LJ 244 = ILR (1970) 2 All 689 


3, 4 
AIR 1932 All 270 = 135 Ind Cas 243 4 


V. K. S. Chaudhary, for Appellants; 
Narendra Pratap Singh, for Respondents. 


JUDGMENT:— This first appeal from 
order is directed against the order of the 
lower appellate court allowing an appeal 
and remanding the suit to the trial court 
with certain directions. 

2. The brief facts are these. The 
plaintiffs-respondents sued for possession 
of a piece of land and mesne profits. 





*(From order of remand passed by S, R. 

Bhargava, 4th Addl. Civil J., Banda, in 
Cs Appeal No, 156 of 1970. D/- 2-6- 
1971). g 
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They alleged that the land in suit formed 
part of plot No, 50-B. The boundaries of 
the disputed land were given in the plaint, 
The defendants Nos. 1 to 3 were alleged 
to have taken illegal possession of the 
land in dispute which formerly had cer- 
tain structures standing thereon, but 
after the structures fell down, it was in 
the shape of a khandhar. The said de- 
fendants started raising new constructions 
and thus arose the necessity for filing the 
suit. The defendants contested the suit 
and they denied that the land in dispute 
formed part of plot No, 50-B, According 
to them, it formed part of plot No. 51. 
They attacked the boundaries given in the 
plaint as vague and incorrect and con- 
tended that the land in dispute was part 
of their house and had been in their pos- 
session since long. Certain other pleas 
were also raised. The trial court framed 
the necessary issues and tried the suit. 
It held that the land in dispute had not 
been specifically demarcated, hence no 
finding about the title could be given. . 
Issues Nos. 2 and 6 were left undecided 
on the ground that it was not possible 
to decide the said issues without deciding 
the question of title to the disputed land. 
The suit was, therefore, dismissed by the 
trial court, The plaintiffs felt aggrieved 
and filed an appeal in the lower appel- 
late court. The latter passed the order of 
remand with certain directions, The 
trial court’s decree and judgment were 
set aside and the suit was remanded for 
being re-registered at its original number. 
The trial court was directed to issue a 
fresh survey commission to get the num- 
ber of the disputed land fixed, Certain 
other connected directions were given. 
The defendants felt aggrieved and came 
in appeal to this Court and in support 
thereof I have heard Sri V. K. S. Chau- 
dhary, the learned Counsel for the defen- 
dant-appellants and in opposition, Sri N. 
P. Singh, the learned counsel for the 
plaintiff-respondents, has been heard. 


3. Sri Chaudhary’s main conten- 
tions are these. There was no justification 
for remanding the suit under Order 41, 
Rule 23, Civil Procedure Code. He fur- 
ther submitted that the plaintiffs were 
given repeated opportunities to get a local 
inspection made by a commissioner to be 
appointed by the Court, but they failed to 
avail of the said opportunity and. there- 
fore, the lower appellate court was not 
justified in allowing such an opportunity 
to be given to them. In this connection, 
the learned Counsel took me through the 
order sheet of the trial court. I do not 
propose to discuss the order sheet of va- 
rious dates. It is sufficient to say that 
there was some laxity on the part of the 
plaintiffs in the matter of getting a local 
inspection made by the Commissioner ap- 
pointed by the Court, However, the order 
sheet also discloses that the attitude of 
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the defendants-appellants on occasions 
was not very co-operative and the writ of 
commission could not be executed on ac- 
count of such non-cooperation from their 
side on the said occasions. Srj Chaudhary 
also submitted that the remand order 
should be set aside and the lower appel- 
late court should be directed to decide the 
appeal itself on merits. He suggested 
that in case the plaintiffs wanted to bring 
on record additional evidence in the shape 
of a fresh commission to be taken out for 
the survey of the plot, then recourse was 
bound to be taken to the provisions of 
Order 41, Rule 27, Civil Procedure Code 
and he suggested that the matter should 
be left to the discretion of the lower ap- 
pellate court to decide whether to enter- 
tain such additional evidence in case the 
same was sought to be brought on record 
by the plaintiff-respondents. He placed 
reliance on Prayag Ice and Oil Mills, Ali- 
garh v. State of U. P.. 1971 All LJ 244 
The learned Counsel for the plaintiff-res- 
pondents contested the submissions made 
by Shri Chaudhary, 


4. Having considered the matter 
I feel that Sri Chaudhary is right in his 
contention that there was no occasion for 
a remand of the suit under Order 41, Rule 
23, Civil Procedure Code, It is well 
known that a remand of the entire suit 
under the said provision should be an ex- 
ception and should be taken recourse to 
only as a last resort, In the normal course 
the court should decide the case on the 
basis of the record in existence. How- 
ever, the Appellate Courts have been 
given power to entertain additional evi- 
dence, if necessary, or to remit an issue 
for enquiry and report to the trial court 
under Order 41, Rule 25, Civil Procedure 
Code, There is a long catena of case law 
which has leid down that the provision 
of remand is not to enable the parties to 
have a second innings with a view to fill 
up the lacuna in the pleadings or evi- 
dence, I do not propose to refer to these 
cases as the law is well understood in this 
respect. The lower appellate court in the 
instant case felt that without a clear de- 
marcation of the land in dispute, it was 
not possible to give any finding on the 
question of title or ownership of the dis- 
puted land and, therefore, the suit was 
remanded to the trial court with a direc- 
tion that the trial court should issue a 
fresh survey commission for the demarca- 
tion of the disputed land and for ascer- 
taining the number of the plot in which 
it fell. In my view, for that limited pur- 
pose, it was not necessary to remand the 
entire suit under Order 41, Rule 23, Civil 
Procedure Code. The said purpose could 
be well achieved by the issuance of such 
a commission by the lower appellate court 
itself. I do not agree with Sri Chaudhary 
that the issuance of such a commission can 
only be done by way of the reception of 
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additional evidence under Order 41, Rule 
27, Civil Procedure Code, In my view 
that provision will not be applicable to 
a case where the Court itself desires a 
local inspection of the spot to be made 
and in such a situation the court can act 
under Order 26, Rule 9, Civil Procedure 
Code. It cannot be denied that an appel- 
late Court has the power to issue a com- 
mission for local inspection in the same 
manner in which a trial court can act 
under Order 26, Rule 9, Civil Procedure 
Code. This follows from Section 107, 
Civil Procedure Code and if any autho- 
rity be needed, then a reference can be 
made to Ram Dihal Lal v, Lakhpal Lal, 
(AIR 1932 All 270), In my view 1971 All 
LJ 244 (supra) does not support the con- 
tention raised by Sri Chaudhary. It was 
observed there as under:-— 


“Issue of a commission is something 
which js quite different from production 
of a document or examination of a 
witness, Provisions regarding issue of a 
commission are to be found in Order 26 
of the Code. Rule 9 of Order 26 provides 
that in any suit in which the Court 
deems a local investigation to be requisite 
or proper for the purpose of elucidating 
any matter in dispute, the court may issue 
a commission to such person as it thinks 
fit directing him to make such investiga- 
tion and to report thereon to the court.” 


, 5. In my view, therefore, the 
issuance of a commission for local investi- 
gation by the lower appellate Court will 
not necessitate a recourse to the provi- 
sions of Order 41, Rule 27, Civil Proce- 
dure Code, I agree with the lower appel- 
late court that in the facts and circum- 
stances of the case, it was desirable in 
the interest of justice that there should 
be a local investigation of the land in dis- 
pute with a view to ascertain its exact 
location and then to decide the contro- 
versy between the parties. 

6. I, therefore. allow this appeal, 
set aside the order of the lower appellate 
court and direct that the said Court shall 
itself decide the appeal after issuing a 
commission for local inspection of the 
land in dispute with a view to ascertain 
its exact location and number and other 
necessary details. The Commissioner must 
be directed to prepare a correct map of 
the spot and te submit the same along 
with his report. After such report along 
with the map is obtained and after con- 
sidering the objections of the parties to 
the same, if any, the lower appellate 
court will decide the appeal on the basis 
of the entire record including the report 
of the Commissioner, The parties shall 
bear their own costs, 


Appeal allowed, 
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Hari Shankar Tripathi, Petitioner v. 
Sheo Harakh, Respondent, 


Election Petn, No. 45 of 1974, D/- 
10-2-1975. 


(A) Representation of the People Act 
(1951), S. 81 (1) — Limitation for election 
petition — Period expiring during High 
Court vacation — Petition filed on first 
working day of reopening — If and how 
far not maintainable — (High Court Rules 
and Orders — Allahabad High Court 
Rules, Vol. 1, Chapter 15-A, R. 3). 


In Allahabad High Court an election 
petition has to be presented to the Regis- 
trar and not to any Judge in view of R. 3 
in Chapter 15-A of the Rules of the High 
Court. During vacation of the High Court 
though the Judges do not sit for the usual 
work and the courts are not held, the 
office remains open and the Registrar is on 
duty. There is no rule restricting the 
functions of the Registrar or the office of 
the High Court during the vacation. 
Therefore an election petition can be pre- 
sented to him during the vacation. Thus 
when the result of the election was dec- 
lared on 30-4-1974 and the election peti- 
tion was filed on 8-7-1974. the first work- 
ing day after reopening of the High Court 
from vacation extending from 25-5-1974 
to 7-7-1974 it is time barred, the limita- 
tion period for the petition having expir- 
ed on 14-6-1974 and there being no justi- 
fication for the non-presentation of the 
petition to the Registrar before the ex- 
piry of that period. Case law discussed. 

(Paras 7, 8 and 10) 
Cases Referred: -Chronological Paras 
AIR 1974 SC 480 = (1974) 3 SCR 31 4 
„AIR 1939 Pat 667 = 20 Pat LT 905 (FB) 9 
(1882) ILR 5 Mad 189 (FB) 9 


R. C. Srivastava, Satish Trivedi, O. P. 
Misra and Jagdish Misra, for Petitioner; 
S. N. Misra, D. Sharma, V. S. Sanera, S. 
K. Tewari and S. Shanker, for Respon- 
dent. 


ORDER :— This election petition has 
been filed by Hari Shanker Tripathi, one 
of the ten candidates for the membership 
of the Uttar Pradesh Legislative Council 
from Basti cum Gorakhpur Local Autho- 
rity Constituency, praying that it be dec- 
lared that the election of respondent No. 
1 was void and that actually the petition- 


er received the majority of valid votes . 


and, therefore, he be declared to have 
been duly elected. 


2. Keeping in view the allegations 
made by the parties, 20 issues were fram- 
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ed, Issue No, 8 being “whether the elec- 
tion petition has been properly presented 
and is within time?” was taken up as a 
preliminary issue and the learned counsel 
for the parties were heard at length. 


3. As laid down in Section 81 (1) 
of the Representation of the People Act, 
1951 (hereinafter referred to as the Act) 
an election petition has to be presented 
to the High Court within 45 days from 
the date of election of the returned candi- 
date. It was conceded by the parties that 
a High Court has powers to frame rules 
relating to the presentation and trial of 
election petitions. The Allahabad High 
Court has framed rules or special provi- 
sions relating to the trial of election peti- 
tions embodied in Chapter XV-A of the 
Rules of Court, Vol. I. Rule 3 of Chapter 
XV-A lays down “Every election petition 
shall be presented to. the Registrar......... v 


4. The relevant facts are that after 
counting of votes respondent No, 1 was 
declared to have been elected by the Re- 
turning Officer on 30th April, 1974., In 
view of the provisions quoted above, the 
election petition should have been pre- 
sented to the Registrar of the High Court 
within 45 days from 30-4-1974. There- 
fore, the period of limitation expired on 
the 14th June, 1974. The High Court had 
its vacation in 1974 from the 25th of May 
to the 7th of July, both days inclusive. 
The petition was presented by the peti- 
tioner to the Registrar on the 8th July, 
1974, which was the first working day 
after the vacation. So the question which 
arises is whether the election petition 
would be deemed to have been presented 
within the period of limitation, because 
the limitation of 45 days expired during 
the High Court vacation and the petition 
was presented on the first working day 
after the vacation. Observations made by 
the Supreme Court in Hukumdev Narain 
Yadav v, Lalit Narain (AIR 1974 SC 480) 
afford almost a complete answer, 


5. The Supreme Court has ob- 
served for reasons which need not be re- 
peatec, that just as under Section 86 (1) 
of the Act, for non-compliance with the 
provisions of Sections 82 and 117 which 
are mandatory, an election petition has to 
be dismissed, an election petition not pre- 
sented within the period prescribed in 
Section 81 of the Act, the provisions of 
which are equally mandatory, has to be 
dismissed as time-barred. It was further 
observed that Sections 4 to 24 of the 
Limitation Act do not apply to election 
petitions under the Act, but Section 10 (1) 
of the General Clauses Act does apply and 
enables the filing of the petition on the 
next working day of the Court if the 
period of limitation exipred when the 
High Court was closed. i 
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6. The appeal decided by the Sup- 
reme Court was against the judgment of 
the Patna High Court. The relevant facts 
of that case were that the election peti- 
tion was presented to the Court on Mon- 
day, March 20, 1972 instead of on Satur- 
day, March 18, 1972 which was the last 
day of limitation. Under Rules 6 and 7 
of the Rules framed by the Patna High 
Court for disposal of election petitions an 
election petition could only be filed before 
a Judge of the High Court sitting in open 
Court. Therefore, as the Judges do not 
sit on a Saturday and actually did not sit 
on Saturday, March 18, 1972 the petition 
was presented to the Judge concerned 
sitting in open Court on Monday, March 
20, 1972. Even then the Supreme Court 
held that the election petition was not fil- 
ed within the time prescribed in Section 
81 of the Act in view of Rule 26 of Chap- 
ter VII, Part II of the Patna High Court 
Rules which provides: 


"On any Court day on which no 
Bench is or has been sitting, any memo- 
randum of appeal or application which 
might be barred by time and which is 
entertainable only by a Bench may ‘be 
presented to the Registrar. or. in his ab- 
sence from Court on that day to the De- 
puty Registrar, or in their absence to the 
Assistant Registrar, who shall certify 
thereon that such memorandum of appeal 
or ADMONE was on that day presented 
to him...... PET 


It may be pointed out that under the 
Rules framed by the Patna High Court 
an election petition had to be presented 
to a Judge sitting in Court, while under 
Rule 3 framed by this Court an election 
petition has to be presented to the Regis- 
trar and not to any Judge of the Court. 


T: Provisions of Section 10 (1) of 
the General Clauses Act and as a matter 
of fact even the provisions of Sections 4 
and 5 of the Limitation Act are based on 
the principle contained in the legal 
maxim, “lex non cogit ad impossiblia” 
which means that the law will not com- 
pel a man to do that which he.cannot per- 
form and “actus curiae neminem gravabit” 
which means that an act of the Court will 
prejudice no man. 


Therefore, the relevant question to 
be considered in the instant case is whe- 
ther the petitioner in accordance with 
Rule 3 of the Rules of Court could have 
presented the election petition during the 
vacation on or before the 14th of June, 
1974. Just as on a Saturday, no court is 
held or in other words, Judges do not sit 
but the office of the Court remains open, 

|during the vacation also, though the 
Judges do not sit for doing the usual civil 
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work, the office. remains open, the Regis- 
trar remains on duty and criminal and 
urgent civil work is disposed of by the 
Judges appointed by the Chief Justice 
during the vacation in accordance with 
Rule 10 of Chapter V of the Rules of 
Court. If during the vacation the office 
remained open only for certain specified 
purposes under the Rules of Court and 
not for the purposes of receiving election 
petitions etc. it could be argued that the 
petition was well within time when filed, 
on the reopening of the Court. There is, 
however, no rule restricting the functions 
of the Registrar or power to be exercised 
by the Registrar or the functions of the 
office of the High Court during the vaca- 
tion. Hence it could not be said that the; 
petitioner could not have presented the, 
petition to the Registrar during the vaca- 
tion. It may be pointed out that just as 
on a Saturday the courts do not sit but 
the office remains open, during the vaca- 
tion though only a few courts function 
and the courts generally do not sit, the 
office remains open and the Registrar re- 
mains on duty. 


8. It was argued on behalf of the 
petitioner that a Saturday is considered 
to be a working day, but during the vaca- 
tion the High Court remains closed. This 
does not appear to be correct. Just as on 
a Saturday the Judges do not sit but the 
High Court office remains open, during 
the vacation only the courts are not held 
but the High Court office remains open. 
It may be repeated that there is no rule 
laying down that during the vacation the 
office of the High Court shall remain open 
only for certain specified purposes and 
not for the purpose of receiving election 
petitions, 


_It may also be pointed out that just 
as Saturdays are working days for the 
office, during the vacation all the days in 
a week leaving Sundays and other holi- 
days which may fall in the vacation, are 
working days for the High Court office 
and the High Court office remains open. 
As under Rule 3 of Chapter XV-A it is 
specifically laid down that an election 
petition has to be presented to the Regis- 
trar and not to a Judge, there was no 
justification for the petitioner not to have 
presented the petition within the period 
prescribed under Section 81 of the Act. 


9. While discussing the question 
the Supreme Court in paragraph 6 of the 
ruling cited quoted the observations made 
by the Patna High Court and the Madras 
High Court in Lachmeshwar Prasad v. 
Girdhari Lal, (AIR 1939 Pat 667) (FB) and 
Nachiyappa v, Ayyasami, (1882) ILR 5 
Mad 189 at p. 192 (FB). Both the High 
Courts held that though the Judicial sit- 
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tings of the Court may be adjourned, but 
_ as the offices of the Court remain open, 

it could not be said that the Court was 
closed for depositing money in a case 
which had to be deposited within-a pres- 
cribed period or for presentation of plead- 
ings as the office of the court may still 
remain open for the presentation of 
pleadings. It may be repeated that no- 
thing could be brought to the notice of 
the Court to show that the petition could 
not be presented to the Registrar by the 
petitioner during the vacation on or be- 
fore the 14th of June, 1974. 


10. In view of the reasons discuss- 
ed, I find that the election petition was 
filed beyond 45 days, the period prescrib- 
ed under Section 81 (1) of the Act and it 
is dismissed as time barred. The respon- 
dent No. 1 to get rupees one hundred as 
costs out of the security money deposited 
by the petitioner, 

Petition dismissed. 
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Palak Dhari and another, Petitioners v. 
Deputy Director of Consolidation, Varanasi 
and others, Respondents. 


Civil Misc. Writ No. 5421 of 1971, DJ- 
8-5-1975. 


(A) Hindu Succession Act (1956), S. 4 
(2) — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 169 (2) — In- 
terest of female Bhumidhar — Cannot be 
bequeathed by will. 


Section 4 (2) of the Hindu Succession 
Act speaks of any law providing for the 
devolution of tenancy rights. A will regu- 
lates testate succession, and succession is 4 
mode of devolution. It is apparent that testate 
succession being a mode of devolution it is 
within the purview of Section 4 (2). Sec- 
tion 169 (2) of Zamindari Abolition and Land 
Reforms Act deals with testate succession. It 
makes a female Bhumidhar mentioned in sub- 
section (2) of S. 169 incompetent to bequeath 
a holding by will. None of the provisions of 
Hindu Succession Act can affect or override 
this provision. In view of Section 4 (2) which 
is a provision which overrides all other provi- 
sions of Hindu Successon Act, neither Sec- 
tion 14 nor Section 30 can be relied upon 
to sustain the will executed by a female 
Bhumidhar as -she was incompetent to execute 
will. (Case law discussed). (Para 4) 


Cases Referred : Chronological Paras 

i 1973 All 407 = 1973 All WR aag 
4 

AIR 1970 All 238 = 


1969 All LI 253 3 
HS/IS/C892/75/RSS 


ALR 


AIR 1968 SC 1058 = 1968 All LJ 844 2 
1968 RD 9 = 1968 All LJ 11 4 


K. B. Mathur and K. B. Sinha, for Peti- 
tioner; Sankatha Rai, R. S. Singh, R. C. 
Srivastava, S. C., for Respondents. 


ORDER :— The question of law argued 
before me ım this writ petition was whether 
a female Bhumidhar, who had inherited a 
holding from her husband, was competent to 
bequeath it by a will. The Deputy Director 
of Consolidation upheld the view of the 
Settlement Officer (Consolidation) that in view 
of Section 14 of the Hindu Succession Act 
the female Bhumidhar became a full owner 
and was entitled to bequeath the agricultural 
holding by will, On that basis he repelled 
the claim of the petitioners. 


2. In Ramji Dixit v. Bhirgunath, 
(1968 All LJ 844) = (AIR 1968 SC 1058) 
the Supreme Court has upheld the view of 
this Court that a female Bhumidhar gover- 
ned by sub-section (2) of S. 169 is incompe- 
tent to bequeath a Bhumidhari holding by 
will. Sub-section (2) of S. 169 aforesaid ap- 
plies, inter alia, to a widow. In the present 
case Smt. Rameshwari Devi had inherited the 
holding from her husband and had executed 
the will on 10th November, 1963 before her 
death on 18th December, 1963. In view of 
the decision in Ramji Dixit’s case it is clear 
that she was incompetent to bequeath the 
holding by will and in this respect the decision 
of the consolidation authorities cannot be 
upheld. 


3. Mr. Sankatha Rai, appearing for 
the respondents, contended that Sections 14 
and 30 of the Hindu Succession Act would 
apply and govern the case and thereunder 
Smt. Rameshwari Devi was competent to ex- 
ecute the will. In Smt. Prema Devi v. Joint 
Director of Consolidation, (AIR 1970 All 238) 
a Division Bench of this Court has held that 
the provisions of the Hindu Succession Act 
cannot be made applicable to agricultural plots 
governed by the U. P. Zamindari Abolition 
and Land Reforms Act. Another Division 
Bench in Uma Shanker v. . Director of 
Consolidation, (1973 All WR (HC) 214) = 
(AIR 1973 All 407) construed Section 4 (2) 
of the Hindu Succession Act, 1956, which 
provides : 


“For the removal of doubts it is hereby 
declared that nothing contained in this Act 
shall be deemed to affect the provisions of 
any law for the time. being in force provid- 
ing for the prevention of fragmentation of 
agricultural holdings or for the fixation of 
ceiling or for the devolution of tenancy rights 
in respect of such holdings.” 3 
The Division Bench held that Bhumidhari 
rights are tenancy rights in respect of agri- 
cultural holding and the provisions of Hindu 
Succession Act of 1956 cannot affect the provi- 
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sions of U. P. Zamindari Abolition and Land 
Reforms Act in respect of devolution of ten- 
ancy rights of Bhumidhari holdings. In that 
case the question was of intestate Succession, 
and the Bench held that the provisions of 
Sections 171 to 175 have an overriding effect 
and nothing in the Hindu Succession Act can 
take away their effect. 

4. Section 4 (2) speaks of any law 
providing for the devolution of tenancy rights. 
In Kaniz Zohra v. The Deputy Director of 
Consolidation, (1968 RD 9 (All) ) a Division 
Bench of this Court held that a will regulates 
{testate succession, and succession is a mode of 
devolution. In view of this decision it is 
apparent that testate succession being a mode 
of devolution is within the purview of Sec- 
tion 4 (2) of the Hindu Succession Act. The 
result is that nothing contained in the Hindu 
Succession Act shall be deemed to affect the 
provisions of the U. P. Zamindari Abolition 
and Land Reforms Act which deal with the 
devolution of tenancy rights, namely, which 
deal with intestate as well as testate succes- 
sion to Bhumidhari holdings. Section 169 (2) 
of the Zamindari Abolition Act deals with 
testate succession. It makes a female Bhumi- 
Ghar mentioned in sub-section (2) of S. 169 
incompetent to bequeath a holding by will. 
None of the provisions of the Hindu Succes- 
sion Act can affect or override this provi- 
sion. In view of Section 4 (2) of the Hindu 
Succession Act, which is a provision which 
overrides all other provisions of the Hindu 
Succession Act, neither Section 14 nor Sec- 
tion 30 of the Succession Act can be relied 
‘upon by the respondents to sustain the will ex- 
ecuted by Smt. Rameshwari Devi. She was 
incompetent to execute the will. The will 
executed by her was totally ineffective to pass 
any interest in the holding in dispute. 

5. It is common case between the par- 
ties that if the will executed by Smt. Ramesh- 
wari Devi is ignored the basic year entry in 
favour of the petitioners will have to be 
maintained. 

6. In the result the petition succeeds 
and is allowed. The impugned orders of the 
consolidation authorities are quashed. The 
objection filed by the respondents is dismis- 
sed and it is directed that the basic year entry 
be maintained. The petitioners will be en- 
titltd to costs. 





Petition allowed 
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SATISH CHANDRA AND N. D. OJHA, JJ. 
_ M/s. Advance Insurance Co. Ltd. Ap- 

plicant v. M/s. Mill Stores Co., Opposite Party. 


Supreme Court Appeal No. 759 of 1971, 
D/- 9-5-1975. 

(A) Constitution (Thirtieth Amendment) 
Act (1972), S. 1 (2) — Date of commencement 
of the Act, 


FS/GS/C260/75/MBR 





Advance Insurance Co. v. Mill Stores Co. (Ojha J.) 


(Pr. 1] Aw. 411 


Since Section 1 (2) of the Amendment Act 
provided that it shall come into force on such 
date as the Central Government may by noti- 
fication in the Official Gazette appoint and 
the Central Government appointed 27th 
February, 1973, as the date of commencement 
of the Act, it is this date on which the Act 
shall be deemed to have come into force. The 
date on which the gazette notification has been 
brought to the actual notice of the person 
concerned is not at all relevant. (AIR 1965 
SC 722, Followed). (Paras 2, 3) 


(B) Constitution (Thirtieth Amendment) 
Act (1972), S. 3 — Decision of High Court 
im an appeal before commencement of the Act 
—Grant of certificate of fitness. (Constitution 
of India, Art. 133 (1)). 


Under Section 3 (2), éven though a pro- 
ceeding may have been instituted in any court 
before the commencement of the Act, no 
appeal shall lie to the Supreme Court subject 
to the provisions of sub-section (1) unless 
such appeal satisfied provisions of Article 133 
(1) of the Constitution as amended. In a case 
where the appeal was decided by the High 
Court before the commencement of the Act, 
no certificate of fitness could be granted under 
Article 133 (1) (a) as it stood prior to its 
amendment. It could be granted only if the 
appeal satisfied the requirements of Article 133 
(1) as amended. (AIR 1957 SC 540, Rel. on). 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1965 SC 722 = (1965) 1 Cri LJ 641 3 
AIR 1957 SC 540 = (1957) SCR 488 4 


Gopal Bihari, for Applicant; V. B. Khare, 
for Opposite Party. 


N. D. OSHA, J.:— The opposite party 
Messrs. Mill Stores Company, Galghar, 
Gorakhpur, filed an appeal in this Court 
against an order dated 24th April, 1971 passed 
by the Civil Judge Gorakhpur refusing to 
make an award the rule of the Court. The 
appeal was allowed by a Bench of this Court 
on 15th October, 1971. The applicant made 
an application under Article 133 (1) (a) and 
(b) of the Constitution of India for a certi- 
ficate that the case was a fit one for appeal 
to the Supreme Court. The application was 
presented on 10th December, 1971, and after 
notices were served on the opposite party it 
came up for hearing on 30th March, 1973. 
On that date we granted a certificate in the 
following terms :— 

“The judgment of this Court is of vari- 
ance. The subject-matter in dispute was and 
still is above Rs. 20,000/- in value. We ac- 
cordingly grant a certificate to the applicant 
under clause (a) of Article 133 (1) of the 
Constitution. There will be no order as to 
costs.” 

Thereafter the present application was made 
on the allegation that on receipt of the 
certificate the Assistant Registrar of the 
Supreme Court raised an objection on 7th 
August, 1973, to the effect that the certificate 
was defective in view of the 30th amendment 
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of the Constitution and that after hearing the 
counsel for the applicant the Supreme Court 
directed that the matter may be kept pending 
to enable the applicant to apply to the High 
Court for rectification of the certificate. In 
this application it has been prayed that the 
certificate may be recalled and after correc- 
tion resubmitted to the Supreme Court. The 
‘correction sought is to the effect that it may 
now be certified that the case involves a sub- 
stantial question of law of general importance 
which needs to be decided by the Supreme 
Court. 


2. When the application came up for 
hearing learned counsel for the applicant, how- 
ever, urged that the certificate as granted on 
30th March. 1973, was correct inasmuch as the 
gazette notification containing the 30th amend- 
ment of the Constitution had not been receiv- 
ed by that date. According to learned coun- 
sel, the notification appointing the date of 
commencement of the Constitution (Thirtieth 
Amendment) Act, 1972, could be effective only 
from the date on which it was brought to the 
actual notice of the person concerned. In 
our opinion this submission has no substance. 
The Constitution (Thirtieth Amendment) Act, 
1972, receiyed the assent of the President of 
India on 22nd February, 1973, and was pub- 
lished in the Gazette of India of that very 
date. Sub-section (2) of S. 1 of the Act pro- 
vides that the Act shall come into force on 
such date as the Central Government may, by 
notification in the Official Gazette, appoint. 
The Central Government by notification pub- 
lished in the Gazette of India dated 27th 
February, i973 appointed the same date 
namely 27th February, 1973, as the date on 
which the Act came into force. Section 5 of 
the General Clauses Act, 1897, is to the effect 
that where any Central Act is not expressed 
to come into operation on a particular day 
then it shall come into operation on the day 
on which it receives the assent, in the case of 
an Act of Parliament, of the President. But 
for sub-section (2) of S. 1 the Amendment Act 
would have come into operation on 22nd 
February, 1973 on which date it received the 
assent of the President. However, since sub- 
section (2) of S. 1 provided that it shall come 
into force on such date as the Central Gov- 
ernment may by notification in the Official 
Gazette appoint and the Central Government 
appointed 27th February, 1973, as the date of 
commencement of the Act, it is this date on 
which the Act shall be deemed to have come 
into force. The question which was canvas- 
sed by learned counsel for the applicant was 
that even though the notification may have 
been published in the gazette dated 27-2- 
1973, since this notification was not received 
till 30th March, 1973 when the order grant- 
ing the certificate was passed it was a case 
in which the applicant had no knowledge of 
the notification till that date and consequently 
so far as the applicant is concerned it would 
not be deemed to have come into force on 
27th February, 1973 but will be operative only 
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from the date on which it came to the know- 
ledge of the applicant. According to learned 
counsel, it will be the date of receipt of thei 
gazette and not the date of its publication that 
will be relevant. 


3. In State of Maharashtra v. M. H. 
George, (AIR 1965 SC 722) the respondent 
M. H. George was prosecuted for an offence 
under Section 23 (1-A) read with S. 8 (1) of 
the Foreign Exchange Regulation Act, 1947. 
It was in respect of infringement of a notifica- 
tion issued by the Central Government under 
Section 8 (1) of the said Act. The notifica- 
tion was dated 8th November, 1962, and had 
been published in the Gazette of India of 
24th November, 1962. The case of the 
respondent was that he left Zurich on 27t 
November, 1962, and his destination was 
Manilla. His plane arrived in Bombay on the 
morning of 28th November, 1962, and he was 
apprehended by the customs authorities and 
the gold was recovered from him in respect of 
which he was said to have committed the of- 
fence. According to the respondent, he had 
no knowledge of the notification published in 
the Gazette of India on 24th November, 1962, 
even on the 28th of November, 1962, and 
consequently he could not be said to have 
committed any offence. The argument sub- 
mitted on behalf of the respondent was that 
the notification being merely a subordinate or 
delegate legislation could be deemed to be in 
force not from the date of its issue or publica- 
tion in the gazette but only, when it was 
brought to the notice of the »sersons who 
would be affected by it. This argument was 
repelled and their Lordships of the Supreme 
Court in paragraph 45 of the report held that 
publication in the Official Gazette namely the 
Gazette of India is the ordinary method of 
bringing a rule of subordinate legislation to 
the notice of the person concerned and the 
argument that the notification was not effec- 
tive because it was not properly published in 
the sense of having been brought to the actual 
notice of the respondent must be rejected. 
In view of the decision in the case of State 
of Maharashtra v. M. H. George (supra) the 
submission made by learned counsel for the 
applicant cannot be accepted. 


4. It was then urged that since the lis 
giving rise to the appeal which was decided by 
this Court on 15th October, 1971, had com- 
menced prior to the coming into force of the 
Constitution (Thirtieth Amendment) Act, the 
right to file an appeal being a vested right, the 
applicant was entitled to a certificate being 
granted under Article 133 (1) (a) of the Con- 
stitution as it had stood before the aforesaid 
Amendment Act. In our opinion, even this 
submission has no substance. It is true that 
the right of appeal is a vested right and such 
a right to enter the superior Court accrues to 
the litigant and exists as on and from the date 
the lis commences and although it may be 
actually exercised when the adverse judgment 
is pronouned such right is to be governed by 


igre en 
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the law prevailing at the date of the institu- 
tion of the suit or the proceeding and not 
by the law that prevails at the date of its 
decision or at the date of the filing of the 
appeal as was held by the Supreme Court in 
Garikapati v. Subbiah Choudhry, (AIR 1957 
SC 540) but this Rule has an exception which 
too is to be found in the same case, the same 
being that this vested right of appeal can 
be taken away by subsequent enactment if it 
So provides expressly or by necessary intend- 
ment, Section 3 of the Constitution (Thirtieth 
Amendment) Act, 1972, reads :— 

“3. Special Provision as to pending pro- 
ceedings etc. (1) Nothing in this Act shall 
affect :— 


(a) any appeal under sub-clause (a) or sub- 
clause (b) or sub-clause (c) of Cl. (1) 
of Art. 133 of the Constitution which 
immediately before the commencement 
of this’ Act was pending before the 
Supreme Court; or 


any appeal preferred on or after the 
commencement of this Act against 
judgment, decree or final order in a 
Civil proceeding of a High Court by 
virtue of a certificate given by the High 
Court before the commencement of 
this Act under sub-clause (1) or sub- 
clause (b) or sub-clause (c) of Cl. (1) 
of Art. 133; 

and every such appeal may be heard and 
disposed of or, as the case may be, entertam- 
ed, heard and disposed of by the Supreme 
Court as if this Act had not been passed. 

(2) Subject to the provisions of sub-sec- 
tion (1) no appeal shall lie to the Supreme 
Court under clause (1) of Art. 133 of the 
Constitution from any judgment, decree or 
final order arising out of a suit or other civil 
proceeding which was instituted or commenced 
in any Court before the commencement of 
this Act unless such appeal satisfies the provi- 
sions of that clause as amended by this Act.” 


5. Clauses (a) and (b) of S. 3 (I) are 
admittedly not applicable to the instant case. 
Sub-section (2) provides expressly that even 
though a proceeding may have been instituted 
or commenced in any Court before the com- 
mencement of the Amending Act, no appeal 
shall lie to the Supreme Court subject io the 
provisions of sub-sec. (1) unless such appeal 
satisfied the provisions of clause (1) of Arti- 
cle 133 of the Constitution as amended. The 
fact that the appeal was decided by this Cour 
before the commencement of the Act will also 
be of no consequence. In this view of the 
matter, on 30th March, 1973, no certificate 
could have been granted under Article 133 
(1) (a) of the Constitution as it stood prior 
to its amendment. It could be granted only 


(b) 


_ [if it satisfied the requirements of clause (1) of 


Article 133 as amended. The Certificate 
granted on 30th March, 1973, therefore, deser- 





ves to be recalled and is hereby recalled. 


6. In so far as the prayer made hy 
the applicant that a certificate may be granied 
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under the amended clause (1) of Article 133 
of the Constitution we are not satisfied tbat 
the case involves any substantial question of 
law of general importance which needs to 
be decided by the Supreme Court. 

7. The application for certificate is ac- 
cordingly dismissed. There will however, be 
no order as to costs. 

Application dismissed. 
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Jado Rai, Applicant v. Onkar Prasad, 
Respondent. 

Civil Revn. No. 688 of 1972, Dj- 1-5- 
1975.* 

(A) Civil P. C. (1908), Ss. 10, 151 — 
Case where S. 10 is not applicable — Power 
of court to stay suit under S. 151 — When 
can be invoked. 


In a situation where Section 10 is not 
applicable (in this case court where the ear- 
lier suit was filed did not have the jurisdic- ` 
tion to grant the relief claimed in the sub- 
sequent suit) the court in which a suit is 
pending has a jurisdiction to stay the pro- 
ceedings and to await the decision in an- 
other suit pending in a different court. Of 
course the court would take into consideration 
various aspects of the matter e. g. convenience 
of the parties, the implication and the effect of 
the judgment in the other suit upon the con- 


` troversies involved in the suit pending before 


the court which chooses to stay its proceed- 
ing. It is not possible to exhaust those as- 
pects and circumstances nor is it desirable to 


do so. ; (Para 6) 
Cases Referred: Chronological Paras 
AIR 1967 Orissa 172 = ILR (1967) Cut 321 
1,5 
AIR 1966 Cal 382 = 70 Cal WN 375 6 
AIR 1966 Orissa 53 = 32 Cut LT 563 6 
AIR 1965 SC 1144 = (1965) 2 SCR 186: 1. 4 
AIR 1964 SC 215 = (1964) 3 SCR 467 152 
AIR 1964 SC 993 = (1964) 5 SCR 946 1, 3 
ser A SC 527 = (1962) Supp 1 SC 
AIR 1954 Pat 11 = 1953 BLIR 506 6 
AIR, 1954 Punj 114 = 56 Pun LR 12 6 


N. Sahai and B. Dayal, for Applicant; 
H. S. Joshi, for Respondent. 


ORDER :— This is the second revision. 
The courts below held, while deciding an 
issue framed thus in a pending suit “whether 
the suit is liable to be stayed?” that the suit 
was not liable to be stayed. That was the 
finding of the trial court and the lower revi- 
sional court affirmed the said finding. In the 


*(Against Order Passed by M. L. Agarwal, 
Dist. J., Muzafarnagar, In Civil Revn. 
No. 19 of 1972, Dj- 7-4-1972). 
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second revision before me it is contended that 
the courts below have not properly construed 
the pleadings in the-two ‘suits in question and 
they were too much pre-occupied with the 
ingredients of Section 10, Civil -P. C. and they 
failed to consider the applicability of a Sec- 
tion 151, Civil P. C. In my opinion, the 
courts below were right in holding that the 
suit in question could not be stayed under 
Section 10, Civil P. C. This conclusion can 
be arrived at on the simple and undisputed 
ground that the court where the earlier suit 
was filed did not have the jurisdiction to 
grant the relief claimed in the subsequent 
suit. The first suit was filed in the court 
. of the Munsif and the second suit was filed 
in the court of the District Judge. It is 
obvious that one of the basic ingredients of 
Section 10 has not been made out in the 
instant case, and, therefore, the suit could not 
be stayed under Section 10, Civil P. C. How- 
ever, I agree with the learned counsel for 
the applicant that it was -possible for the trial 
court to stay the suit under Section 151, Civil 
P. C. and the courts below have not pro- 
perly considered the ingredients of Section 151, 
Civil P. C. Learned counsel for the opposite 
party, Shri H. S. Joshi, has contended before 
me that Section 10 is exhaustive of the situa- 
tions in which the court can stay a suit and 
apart from the said provision it is not open 
to a court to act under Section 151, Civil 
P. C. to stay the proceedings in a suit. Learn- 
ed counsel has placed his principal reliance on 
Manohar Lal v. Hira Lal, (AIR 1962 SC 
527) where it was laid down: 

“When there is a special provision in 
the Code of Civil Procedure for dealing with 
the contingencies of two such suits being in- 
stituted, recourse to the inherent powers of 
Section 151 is not justified. The provisions 
of Section 10 do not become inapplicable 
on a court holding that the previously insti- 
tuted suit is a vexatious suit or has been 
instituted in violation of the terms of the 
contract.” 

Apart from the said case he has placed re- 
liance on four other cases which are as 
follows : 
(1) Union of India v. Ram Charan, (AIR 
1964 SC 215); 
(2) Arjun Singh v. Mohindra Kumar, 
(AIR 1964 SC 993); 
(3) Ramkaran Das v. Bhagwan Das, (AIR 
1965 SC 1144); 
(4) Khalli Panda v. Dharam Gouda, (AIR 
1967 Ori 172). 

2. In AIR 1964 SC 215 it was laid 

down as under: 


“The court is not to invoke its inherent 
powers under Section 151, Civil P. C. for the 
purposes of impleading the legal representa- 
tives of a deceased respondent, if the suit 
had abated on account of the appellant not 
taking appropriate steps within time to bring 
the legal representatives of the deceased party 
on the record and when its application for 
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setting aside the abatement is not allowed 
on account of its failure to satisfy the court 
that there was sufficient cause for not im- 
pleading the legal representatives of the 
deceased in time and for not applying for 
the setting aside of the abatement within 
time.” : . 

3. In AIR 1964 SC 993 the Court laid 
down : 

“Thus every contingency which is likely 
to happen in the trial vis-a-vis the non-appear- 
ance of the defendant at the hearing of a 
suit has been provided for and Order 9, 
Rule 7 and Order 9, Rule 13 between them 
exhaust the whole gamut of situations that 
might arise during the course of the trial.” 
And on the said finding the court further 
observed : 

“The inherent power of the court cannot 
override the express provisions of the Law. 
In other words, if there are express provi- 
sions of the Code dealing with a particular 
topic and they expressly or by necessary im- 
plication exhaust the scope of the powers of 
the Court or the jurisdiction that may be 
exercised in relation to a matter the inherent 
power of the Court cannot be invoked in 
order to cut across the powers conferred by 
the Code. The prohibition contained in the 
Code need not be express but may be implied 
or be implicit from the very nature of the 
provisions that it makes for covering the 
contingencies to which it relates : 

4. In AIR 1965 SC 1144 it was laid 
down as under : 


“The inherent powers are to be exercised 
by the Court in very exceptional circum- 
stances for which the Code lays down no pro- 
cedure. Rule 4 of Order 37 expressly gives 
power to a Court to set aside a decree passed 
under the provisions of that order. Express 
provision is thus made for setting aside a 
decree passed under Order 37 and hence if 
a case does not come within the provisions 
of that rule, ‘there is no scope of resort to 
Secticn 151 for setting aside such a decree.” 

5. In AIR 1967 Ori 172 it was laid 
dowr as under; 

“A money suit by a landlord against the 
tenant for arrear of rent for a certain 
period cannot be stayed under the provisions 
of Sections 10 and 151, Civil P. C. pending 
disposal of the tenant’s application before the 
House Rent Controller under Sections 5 and 8 
of Orissa House Rent Control Act for fixa- 
tion of fair rent. It is so for the reasons 
that the proceeding before the Rent Con- 
troller is not a ‘suit’ and the subject-matter of 
inquiry in the two proceedings is not the 
same.” 


6. On the other hand, the learned 
counsel for the applicant has placed reliance 
on the following cases which undoubtedly 
support his contention that in the circum- 
stances where Section 10 is not applicable 
the Court has an inherent power to stay the 
suit pending before him: 
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1. J. T. Republike v. Runkta and Sons, 
(AIR 1966 Cal 382); 


2. Bhagwati Prasad v. Sudheswar Singh, 
(AIR 1954 Pat 11); 


3. Bharat Nidhi Ltd. v. Shadi Lal, (AIR 
1954 Punj 114); 


4. Banshidhar v. Laxmiprasad (AIR 1966 
Ori 53). 

It is not necessary to refer to each and every 
one of the aforesaid cases. In my opinion, 
AIR 1962 SC 527 is not capable of the in- 
terpretation which Shri Joshi has invited me 
to place upon it. Looking to the facts of 
the said case it is obvious that the observa- 
iions relied upon by Shri Joshi were made 
to emphasise that it was the Indore Court 
where the subsequent suit had been instituted 
which could stay the suit under Section 10, 
Civil P. C. In that situation the Supreme 
Court laid down that it was wrong on the 
part of the Asansol court where the earlier 
suit had been instituted to stay the suit pend- 
ing before it under Section 151, Civil P. C. 
In the said background those observations 
were made. It is obvious that if the sub- 
sequent suit deserves to be stayed under Sec- 
tion 10 Civil P. C. then it would not be 
right for the court where the earlier suit is 
pending to stay the earlier suit purporting 
to exercise the inherent powers of the Court. 
Such a stay will almost lead to a nullification 
of the provisions of Section 10, Civil P. C. 
But the Supreme Court’s observation cannot 
be interpreted to lay down that where the 
ingredients of Section 10 are not made out 
then a court has no jurisdiction to stay a suit 
pending before it. It is important that even 
the observations relied upon did not lay down 
that the Asansol court had no jurisdiction to 
stay the suit. The Court merely observed that 
it was not justified for the Asansol Court to 
stay the suit when the subsequent suit was 
liable to be stayed under Section 10. The 
question of justification is not a question of 
jurisdiction. The Supreme Court in the said 
case clearly held that the Indore Court where 
the subsequent suit had been filed had the 
jurisdiction to issue an interim injunction res- 
training the defendant in the said court from 
proceeding with his Asansol suit. The Supreme 
Court held that the provisions of Order 39 
were not exhaustive of the circumstances in 
which injunction could be issued and the 
court had inherent power to issue injunction 
apart from the provisions of Order 39 Rules 1 
and 2. On merits however, the Supreme 
Court held that it was very wrong of the 
Indore Court to have restrained the defend- 
ants in the said court from proceeding with 
their earlier suit filed in the Asansol court. In 
my opinion, the Supreme Court has laid down 
that the court in which the subsequent suit has 
been instituted can bring about a stay of the 
earlier suit pending in another court by issuing 
an injunction to the party concerned. Then 
it is not possible to contend that the court 
itself where the earlier suit is pending has not 
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the jurisdiction to stay the suit pending before 
it under Section 151. In my opinion, whether 
it be an earlier suit or whether it be the latter 
suit, every court where a suit is pending, has 
an inherent jurisdiction to stay the proceed- 
ings pending before it. But it is obvious 
that where the ingredients of Section 10 are 
applicable and the subsequent is liable to be 
stayed under the said provision the court 
where the earlier suit is pending would not 
be justified in staying the earlier suit acting 
under Section 151, Civil P. C. ‘In my opinion, 
that is the ratio deducible from the aforesaid 
observations extracted from the said pro- 
nouncement of the Supreme Court reported 
in AIR 1962 SC 527. The other Supreme 
Court cases relied upon by Shri Joshi are 
not of much assistance inasmuch as the court 
in the said cases was not called upon to 
consider the provisions of Section 151 in 
conjunction with Section 10, Civil P. C. In 
my opinion, the Orissa case is also not of 
real assistance. I, therefore, hold that in a 
situation where Section 10 is not applicable 
the court in which a suit is pending has a 
jurisdiction to stay the proceedings and to 
await the decision in another suit pending 
in a different court. Of course, the court 
before staying the suit pencing before it in 
the exercise of its powers under Section 151 
would take into consideration various aspects 
of the matter e.g. convenience of the parties, 
the implication and the effect of the judgment 
in the other suit upon the controversies in- 
volved in the suit pending before the court 
which chooses to stay its proceeding. It is 
not possible to exhaust those aspects and cir- 
cumstances nor is it desirable to do so. In 
the instant case, I feel that the court below 
should have considered the pleadings of the 
parties in both the suits with greater care 
and should have then decided whether it 
would be desirable for the subsequent suit to 
be stayed under Section 151, Civil P. C. This 
matter is entirely in the discretion of the trial 
court and it is not desirable that there should 
be any expression of views by this Court in 
the matter. 


7. The revision is allowed and the 
orders of the courts below are set aside and 
the trial court is directed to decide the issue 
in the light of the observations made above 
and in accordance with law. In the circum- 
Stances of the case, I make no order as to 
costs. I direct that the record of the court 
below be sent down immediately. 


Revision allowed. 
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Munnalal Gupta, Appellant v. Uttar 
Pradesh Financial Corporation and an- 
ther, Respondents. 

F. A. F. O. No. 293 of 1969, D/- 7-5- 
1975.* 

(A) State Financial Corporations Act 
(1951), Ss. 31, 29 and 32 — Recovery of 
loan advanced by Corporation to indus- 
trial concern — Proceedings under S, 31 
— Property of surety cannot be subject- 
matter of proceedings — Surety can be 
proceeded against under general law. 
1971 All LJ 756, Overruled — (T. P. Act 
(1882), S. 69). 

Section 32 shows that the relief which 
a District Judge can grant under S, 32 
must be confined against the borrower of 
the industrial concern and its property. 
The District Judge can pass an ad-interim 
order attaching the security or so much 
of the property of the industrial concern 
as would be sufficient in his opinion to 
satisfy the outstanding liability. The 
order of attachment is restricted to the 
property of industrial -concern given to 
the Corporation by way of surety. It does 
not empower him to attach the property 
of a person other than an industrial con- 
cern, Clearly a surety, who is not a part- 
ner or otherwise interested in the indus- 
trial concern, cannot be proceeded against 
under Section 31 so that his property, 
even if mortgaged with the. Corporation, 
cannot ibe attached by the District Judge. 
Moreover, the District Judge in the first 
instance has to attach only that much of 
the property of the ‘borrower industrial 
concern as would be sufficient to meet 
the outstanding liability against the bor- 
rower, It cannot order the attachment 
and sale of the entire mortgaged pro- 
perty. It follows, therefore, that District 
Judge upon an application made to him 
under clause (a) of Section 31 (1) can 
only proceed against the property of the 
borrower and that too against such por- 
tion of the property as would be suffici- 
ent to discharge his liability towards the 
Corporation. 1971 All LJ 756, Overruled. 

(Para 7) 

Section 29, mo doubt, defines the 
rights of the Financial Corporation to take 
over the management of the Industrial 
concern or realise the mortgage property 
by way of lease or sale. The right given 
to the Corporation under Section 29 will 
extend to the property of the surety also. 
pe dee ce a st NN A Oe RIS 


*(Against judgment and decree of M. 
Wahajuddin, 2nd Addl, Dist. J., Kan- 
pur, D/- 20-9-1969.) 
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But such a right can be enforced by tak- 
ing recourse to the ordinary law contain- 
ed in the Transfer of Property Act and 
the Code of Civil Procedure. The special 
and speedy remedy contained in Section 
31 of the Act cannot be availed of by the 
Corporation. There is no conflict between 
the two provisions, Section 29 defines the 
general right of the Corporation in cases 
of default and Section 31 provides for a 
speedy and summary remedy. From the 
scheme of the Act, it is clear that the 
speedy remedy contained in Section 31 is 
available not against the surety but 
against the borrower only. (Para 9) 
_ _ Further the word “borrower” cannot 
include a surety, A borrower is obvious- 
ly a person who borrows and it cannot 
include the surety who guarantees or 
secures the loan. Any agreement placing 
the borrower and the surety at par would 
be contrary to provisions of Ss. 31 and 
32 and would be void. (Para 11) 
Cases Referred: Chronological Paras 
1971 All LJ 756 = ILR (1971) 2 All 185 
3, 10 
K. C. Saxena and S. N. Kakkar, for 
Appellant; R. N, Bhalla, for Respondents. 
GULATI, J. :— This is a first appeal 
from order against the judgment and 
decree of the Second Additional District 
Taage, Kanpur, dated 20th September, 


2. The first respondent, the U. P. 
Financial Corporation, entered into an 
agreement with an industrial concern 
called “M/s. Raki Electronics, Kanpur” 
through its proprietor, Sri Ram Kishan 
Gupta, for the grant of a loan to the 
latter of a sum of Rs. 70,000 for purposes 
of setting up a factory for the production 
of radios and allied equipments, The loan 
was secured by taking a mortgage of 
the machineries’and properties of the 
debtor as also by a collateral security in 
the shape of a house mortgaged by Munna 
Lal, the appellant. The property mort- 
gaged by Munnalal is detailed in Sche- 
dule ‘B’ of Annexure I to the agreement, 
while the properties mortgaged by the 
debtor are detailed in Schedules ‘A’, and 
© to the aforesaid Annexure I. The 


agreement evidencing the loan dated 13th- 


December, 1961 is a composite document 
embodying the terms and conditions for 
the repayment of loan with interest and 
for the mortgage of the properties of the 
debtor as well as of Munnaial, the surety, 
According to the terms and conditions in 
the aforesaid deed, the loan carried inte- 
rest at the rate of 5 per cent. and the 
principal amount and interest were pay- 
able in instalments. In the case of de- 
fault, the entire outstanding principal 
with interest at enhanced rate became 
payable. It appears that out of a sum of 
Rs. 70,000 agreed to be advanced, only a 


1975 


sum of Rs. 26,000 was advanced to begin 
with. The debtor committed default in 
the payment of interest as also in the 
payment of instalments of the principal 
amount, Thereupon the Financial Corpo- 
ration filed a petition before the District 
Judge, Kanpur under Section 31 of the 
State Financial Corporations Act, 1951 
(hereinafter referred to as the ‘Act’), 
claiming a sum of Rs. 26,000 as principal 
and Rs. 2,746.84 as interest. In the afore- 
said application the following prayer was 
made:— 

“Jt is, therefore, prayed that the fol- 
lowing reliefs may be granted to the pe- 
titioner against the opposite parties:— 

(a) order for the sale of the proper- 
ties detailed in Schedules ‘A’, ‘B’ and ‘C 
to this petition. 

(b) an ad interim injunction restrain- 
ing the opposite party No. 1 from trans- 
ferring or removing machinery, plant or 
equipment particularly those mentioned 
in Schedule 'Œ from its premises with- 
out the permission of the Board of Direc- 
tors of the petitioner, . 


(c) interest from 16-3-1964 to the 
date of filing this petition and pendente 
lite and future interest.” 

This petition has been allowed by the 
District Judge and the appellant Munna- 
lal has come up in appeal against it. 


3. The appeal came up for hear- 
ing before a Division Bench. One of the 
questions that arose before the Bench 
was whether an application under Section 
31 of the Act was maintainable against 
the surety so that the property mortgaged 
by him could be ordered to be sold. A 
decision of another Division Bench of this 
Court in Uttar Pradesh Financial Corpo- 
ration v. M/s. Deekey Industries (P.) Ltd., 
1971 All LJ 756 was brought to the notice 
of the Bench. In that case it. was held 
that such a petition under Section 31 of 
the Act was maintainable even against a 
surety. The correctness of this decision 
was doubted by the Bench, Hence the 
following question has been referred to 
a larger Bench:— 

“Whether the appellant Munnalal as 

surety who had mortgaged his property 
in favour of the Financial Corporation to 
secure or guarantee the loan advanced 
to Messrs. Raki Electronics, an industrial 
concern, could be proceeded against at 
the instance of the Financial Corporation 
before the District Judge under Section 
31 of the State Financial Corporations 
Act, 1951?” 
This is how the matter has come up be- 
fore us. As the entire F. A. F. O. has not 
been referred to us and only a question 
has been referred, we shall attempt to 
answer the question only and shall send 
the case back to the Division Bench for 
disposal. 
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4, The Act provides for the esta- 
blishment of a State Financial Corpora- 
tion for purposesy:amongst others of ad- 
vancing loans to industrial concerns as 
defined in Section 2 (c) of the Act, This 
is clear from Section 25 (1) (g) of the 
Act. Section 25 defines the various kinds 
of businesses which Financial Corporation 
may transact. Sub-clause (g) of clause (1) 
of Section 25 provides for granting loans 
or advances to or subscribing to deben- 
tures of, an industrial concern, repayable 
within a period not exceeding twenty 
years from the date on which they are 
granted or subscribed to, as the case may 
be. Sub-section (2) of Section 25 pro- 
vides: — 


*(2) No accommodation shall be given 

under clauses (a), (b) and (g) of sub-sec- 
tion (1) unless it is sufficiently secured 
by a pledge, mortgage, hypothecation or 
assignment of Government or other secu- 
rities, stock, shares, or secured deben- 
tures, bullion, movable or immovable 
property or other tangible assets in the 
manner prescribed by regulations or un- 
less it is guaranteed as to the repayment 
of the principal and the payment of in- 
terest by the State Government, a sche- 
duled bank or a State Co-operative 
Bank.” 
Thus a loan to an industrial concern can- 
not be advanced unless it is secured by 
a mortgage of movable or immovable pro- 
perty or the repayment of the loan and 
the interest is guaranteed by the State 
Government, a scheduled Bank or a State 
Co-operative Bank. There was some dis- 
cussion as to whether the Corporation 
was entitled to take mortgage of the 
property of a third person as a surety. 
But it appears to us that sub-section (2) 
of Section 25 is so widely worded that 
the Corporation can take the mortgage 
of property even belonging to a surety, 
besides the property of the borrower. 
Section 29 enumerates the rights of the 
Corporation in cases of default, Amongst 
the rights conferred upon the Corporation 
is the right to take over the management 
of the industrial concern and the right to 
transfer by way of lease or sale and 
realise the property pledged. mortgaged. 
hypothecated or assigned to the Financial 
Corporation. Section 31 contains special 
provisions for enforcement of claims by 
Financial Corporation. This section is ma- 
terial and is reproduced below:— 


“31. SPECIAL PROVISIONS FOR 
ENFORCEMENT OF CLAIMS BY FIN- 
ANCIAL CORPORATION: — 


(1) Where an industrial concern, in 
breach of any agreement makes any de- 
fault in repayment of any loan or ad- 
vance or any instalment thereof or other- 
wise fails to comply with the terms of 
its agreement with the Financial Corpo- 


ration or where the Financial Corpo- 
ration requires .an industrial concern to 
make immediate payment of any loan or 
advance under Section 30 and the indus- 
trial concern fails to make such repay- 
ment then without prejudice to the pro- 
visions of Section 29 of this Act and of 
Section 69 of the Transfer of Property 
Act, 1882, any officer of the Financial 
Corporation, generally or specially au- 
thorised by the Board in this behalf, may 
apply to the District Judge within the 
limits of whose jurisdiction the industrial 
concern carries on the whole or a sub- 
stantial part of its business for one or 
more of the following reliefs, namely:— 


(a) for an order for the sale of the 
property pledged, mortgaged, hypothe- 
ca ed or assigned to the Financial Corpo- 
ration as security for the loan or advance; 
or 


(b) for transferring the management 
of the industrial concern to the Financial 
Corporation; or 


(c) for an ad interim injunction res- 
training the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premises 
of the industrial concern without the per- 
mission of the Board where such remo- 
val is apprehended.” 


(2) An application under sub-section 
(1) shall state the nature and extent of 
the liability of the industrial concern to 
the Financial Corporation, the ground on 
which it is made and such other particu- 
lars as may be prescribed.” 3 


- 5 Section 31, no doubt, contains 
a speedy and summary mode of recovery 
of loan by making an application to the 
District Judge for any of the reliefs con- 
tained in clauses (a), (b) and (c) ọf sub- 
section (1). Clauses (b) and (c) contem- 
plate action against the borrower. The 
management of the borrower industrial 
concern can be taken over by the Finan- 
cial Corporation or an ad interim in- 
junction can be obtained against it res- 
training it from removing its machinery, 
plant, equipments etc, Under clause (a) 
it can ask for the sale of the property 
pledged, The question that arises is as to 
whether under clause (a) the property 
of a surety can also be put to sale in the 
summary manner as provided in Section 
31. The argument is that the property of 
the surety can, no doubt, be put to sale 
for purposes of securing -the repayment 
of the loan and interest, but that can be 
done only in accordance with the provi- 
sions of Section 69 of the Transfer of 
Property Act and the relevant provisions 


of the Code of Civil Procedure. It cannot. 


be attached and sold in the summary 
manner by the District Judge on a mere 
application of the Corporation. 
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p 6. _ It is contended that Section 31 
is restricted only to actions against the 
borrower industrial concern or the pro- 
perty mortgaged by it, but if the Corpo- 
ration wants to proceed against the surety 
also, it has to resort to the normal reme- 
dy provided in the Transfer of Property 
Act and the Code of Civil Procedure. ~ 


7. . Now, clause (a) of Section 31 
(1) unlike clauses (b) and (c) does not 
refer to the property of the ‘borrower 
only. It extends to all the properties 
mortgaged, hypothecated or assigned to 
the Financial Corporation as security for 
loan or advances. But when we come to 
Section 32 it becomes abundantly clear 
that the contention put forward on be- 
half of the appellant is correct. Section 
32 of the Act provides the procedure 
which the District Judge has to follow in 
respect of application under Section 31 
and reads:— 

“32. (1) When the application is for 
the reliefs mentioned in clauses (a) and 
(e) of sub-section (1) of Section 31, the 
District Judge shall pass an ad interim 
order attaching the security, or so much 
of the property of the industrial concern 
as would on being sold realise in his esti- 
mate an amount equivalent in value to 
the cutstanding liability of the industrial 
concern to the Financial Corporation, to- 
gether with the costs of the proceedings 
taken under Section 31, with or without 
an ad interim injunction restraining the 
industrial concern from transferring or 
removing its machinery, plant or equip- 
ment. á 

(2) When the application is for the 
relief mentioned in clause (b) of sub-sec- 
tion (1) of Section 31, the District Judge, 
shall grant an ad interim injunction res- 
training the industrial concern from 


‘transferring or removing its machinery, 


plant or equipment and issue a notice 
calling upon the industrial concern to 
show cause, on a date to be specified in 
the notice, why the management of the 
industrial concern should not be transfer- 
red to the Financial Corporation, 

(3) Before passing any order under 
sub-section (1) or sub-section (2) the 
District Judge may, if he thinks fit, exa- 
mine the officer making the application. 

(4) At the same time as he passes an 
order under sub-section (1), the District 
Judge shall issue to the industrial con- 
cern a notice accompanied by copies of 
the order, the application and the evi- 
dence, if any, recorded by him calling 
upon it to show cause on a date to be spe- 
cified in the notice why the ad interim 
order of attachment-should not be made 
absolute or the injunction confirmed. 

(5) If no cause is shown on or be- 
fore the date specified in the notice under 
sub-sections (2) and (4), the District 
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Judge shall forthwith make the ad inte- 
Tim order absolute and direct the sale of 
the attached property or transfer the 
management of the industrial concern to 
the Financial Conporation or confirm .the 
injunction.” 

Now a close reading of. Section 32 shows 
very clearly that the relief which a Dis- 
trict Judge can grant under Section 32 
must be confined against the borrower of 
the industrial concern and its property. 
The District Judge can pass an ad interim 
order attaching the security or so much 
of the property of the industrial concern 
as would be sufficient in his opinion to 
satisfy the outstanding liability, The 
order of-attachment is restricted to the 
property of industrial concern given to 
the Corporation by way of surety. It 
does not empower him to attach the pro- 
perty of a person other than an industrial 
concern. Clearly a surety, who is not a 
partner or otherwise interested in the 
industrial concern, cannot be proceeded 
against under Section 31 so that his pro- 
perty, even if mortgaged with the Corpo- 
ration, cannot be attached by the Dis- 
trict Judge. Moreover, the District Judge 
in the first instance has to attach only 
that much of the property of the borro- 
wer industrial concern as would be suffi- 
cient to meet the outstanding liability 
against the borrower. It cannot order the 
attachment and sale of the entire mort- 
gaged property. It follows, therefore 
that District Judge upon an application 
made to him under clause (a) of Section 
31 (1) can only proceed against the pro- 
perty of the borrower and that too against 
such portion of the property as would be 
sufficient to discharge ‘his liability to- 
wards the Corporation. 


8. Sub-section (4) of Section 32 
contemplates a notice to the ‘borrower 
industrial concern after an interim order 
has been passed to show cause why the 
ad interim injunction should not be made 
absolute. This provision does not contem- 
plate a notice to the surety, It would be 
unthinkable that the legislature intended 
that the property of the surety may be 
attached and put to sale without even a 
notice to him. This position fortifies the 
view that the District Judge can proceed 
only against the industrial concern which 
alone is entitled to the show cause notice, 
otherwise a show cause notice should 
have been provided for the surety also. 


9. The learned Advocate-General 
who appeared for the Corporation, laid 
emphasis upon Section 29. Section 29, no 

‘\doubt, defines the rights of the Financial 
Corporation to take over the management 
of the industrial concern or realise the 
mortgage property by way of lease or 
sale, As we have already mentioned, the 
right given to the Corporation under 
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Section 29 will extend to the property of 
the surety also. But such a right can be 
enforced by taking recourse to the ordi- 
nary law contained in the Transfer of 
Property Act and the Code of Civil Pro- 
cedure. The special and speedy. remedy 
contained in Section 31 of the Act can- 
not be availed of by the Corporation. 
There is no conflict between the two pro- 
visions, Section 29 defines the general 
right of the Corporation in cases of de- 
fault and Section 31 provides for a speedy 
and summary remedy. From the scheme 
of the Act, it is clear that the speedy 
remedy contained in Section 31 is avail- 
able not against the surety but against 
the borrower only. Now, in the instant 
case the Corporation has sought to avail 
of the special remedy contained in Sec- 
tion 31. As is evident from Section 32, 
the reliefs contained in Section 32 can 
only be granted against the borrower and 
his property mortgaged with the Corpo- 
ration. If the Corporation wants to pro- 
ceed against the property of the surety 
also, it may do so by taking recourse to 
the ordinary law. 

10. In the case of the U. P, Fin- 
ancial Corporation v, Messrs. Deekey 
Industries (P.) Lid. (supra) the Bench 
laid emphasis on Section 29 of the Act 
and took the view that the unfettered 
right of the Corporation to proceed 
against all the mortgaged property could 
not be cut down by Section 31 or Sec- 
tion 32. There is no conflict between Sec- 
tion 29, Section 31 and Section 32. Section 
29 defines the right of the Corporation in 
general to proceed against the mortgaged 
property. That right is not taken away 
by Section 31 or Section 32. That right 
remains intact but is enforceable by 
modes other than that contained in. Sec- 
tion 31. Sections 31 and 32 read together 
make it amply clear that a speedy remedy 
of an application to the District Judge is 
available to the Corporation only against 
the borrower industrial concern and if 
the Corporation wants to enforce its right 
against the surety, it must take recourse 
to the ordinary law of realising the debt 
secured by mortgaged property as con- 
tained in the Transfer of Property Act 
and the Civil Procedure Code. We are, 
therefore, unable to agree with the view 
taken by the Division Bench in the case 
of U, P. Financial Corporation v. Deekey 
Industries (P.) Ltd. (supra). 

11. The learned Advocate-Gene- 
ral then referred to the Statement of 
Objects and Reasons of the Act and clause 
(ix) of paragraph 2 ‘thereof, which says:— 

“The Corporation will have special 
privileges in the matter of enforcement 
of its claims against borrowers.” 

To us it appears that the objects and 
reasons read with clause (ix) of paragraph 
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2 really support the view that we have 
taken. The special privileges granted to 
the Corporation in respect of enforce- 
ment of its claim is limited to the borrow- 
ers and the borrowers have to be in- 
dustrial concerns, It is not possible to 
accept the contention of the learned Ad- 
vocate-General that the word “borrower” 
would include a surety. He says that any 
person who is a party to a contract of 
loan with the Corporation will come with- 
in‘the term “borrower” and since Munna- 
lal is also a party to the agreement, he 
should also be deemed to be a borrower. 
We have perused the agreement. The pre- 
amble of the agreement describes the 
industrial concern as borrower, and 
describes Munna Lal as the ‘mortga- 
gor’ who has mortgaged his property in 
security of the loan. The distinction be- 
tween the borrower and the surety has 
been kept throughout the agreement. The 
agreement has been signed separately by 
the borrower as also by Munna Lal as 
the mortgagor. A borrower is obviously 
a person who borrows and it cannot in- 
clude the surety who guarantees or secu- 
res the loan. No doubt, in the ultimate 
pean of the agreement it is provid- 


“Whenever the context so demands 
qua the property mortgaged the term 
borrower shall include the “mortgagor.” 
But this clause clearly shows that a mort- 
gagor and the borrower are two separate 
entities and it is only when the context 
so demands that the word “borrower” 
may include the mortgagor. This clause 
does not, however, in any way modify or 
amend statutory provision ~contained in 
Sections 31 and 32 of the Act. Indeed, it 
would not be open to the parties to enter 
into a contract contrary to the statutory 
provisions, We have already shown above 
that for the purposes of Sections 31 and 
32 of the Act the borrower and the surety 
could not be placed at par. The clause in 
question refers to the context of the 
agreement and does not refer to the con- 
text of the statutory provisions. 


12. For all these reasons we ans- 
wer the question by saying that the ap- 
pellant Munna Lal, who mortgaged his 
property as surety to the Financial Cor- 
poration, could not be proceeded against 
under Section 31 of the Act. Let the case 
be now remitted to the Bench concerned 
for disposal. ; - 


Answer accordingly. 


Salik Chand v. Mohan Lal {Asthana C. J.) 


A.L R. 
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K. B. ASTHANA, C. J. AND 
K. N. SETH, J. 


Salik Chand, Applicant v. Mohan Lal, 
Opposite Party. 


ao Revn. No, 821 of 1975, D/- 12-5~ 


(A) Bengal, Agra and Assam Civil 
Courts Act (1887), S. 25 (1) (As amended 
by Uttar Pradesh Civil Laws Amendment 
Act (1972)) — Notification No. 526, D/- 25- 
10-1972 issued by High Court — Expres- 
sion ‘a District where there is ne Court 
of Small Causes’ — Interpretation of — 
a n Small Cause Courts Act (1887), 

The words ‘a District where there is 
no Court of Small Causes’ occurring in 
the notification No. 526, dated 25-10-1972 
issued by the High Court of Allahabad in 
exercise of power under S. 25 (1) ought to 
be read as ‘a district where there is no 
Court of Small Causes exercising juris- 
diction’ in view of S. 16 of the Provincial 
Small Cause Courts Act. On all settled 
rules of interpretation the Court can al- 
ways in order to effectuate the purpose 
even supply words which do not in any 
way defeat the object for which the 
measure was undertaken. (Para 4) 


Held because the Small Cause Court 
Judge sitting at Meerut did not exercise 
jurisdiction in the area covered by the 
Tehsil of Ghaziabad there was no escape 
from the conclusion that within the 
meaning of notification dated 25-10-72 
there is no Small Cause Court in the dis- 


‘trict exercising jurisdiction over the cases 


arising out of the areas covered by the 
Tehsil of Ghaziabad. The second Civil 
Judge of Ghaziabad who was a Civil 
Judge had, therefore, jurisdiction to ex- 
ercise the powers of a Small Cause Court 
Judge in the area covered by the Tehsil 
of Ghaziabad. (Para 5) 


G. C. Dwivedi, for Applicant; D. P, 
Garg. for Opposite Party. 


K. B. ASTHANA, C. J. :—Salik Chand 
presented a plaint in the court of the 
second Civil Judge, Meerut at Ghaziabad, 
alleging inter alia that the defendant 
Mohan Lal was his tenant and had de- 
faulted in payment of rent. The relief 
claimed in the plaint was that the defen- 
dant be ejected and a decree be passed 
for recovery of arrears of rent and dama- 


` ges. Many other suits of similar nature 


were presented by other landlords: These 
suits were not registered as the Munsarim 
reported that the court had no jurisdic- 
tion to entertain the suits on the small 
cause court side. The learned Second 
Civil Judge, by his order_dated 18-4-1975 
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accepted the objection and held that the 
suits were not entertainable by him. 
When this order was brought to the notice 
of the Chief Justice in Chambers by a 
delegation of Advocates from Ghaziabad, 
who also presented before him a certified 
copy of the said order of the Second Civil 
Judge, the Chief Justice suo motu enter- 
tained the revision and sent for the re- 
cord of the leading suit of Salik Chand v. 
Mohan Lal. The Chief Justice also direct- 
ed notice to issue to the plaintiff and de- 
fendant of the suit fixing 12th May, 1975 
for hearing. The Chief Justice further 
directed that the case be listed before a 
Division Bench considering the import- 
ance of the matter. This is how the case 
is listed before us today. Sri G. C. Dwi- 
vedi appeared before us for Salik Chand, 
the plaintiff, and Sri D. P. Garg for de- 
fendant Mohan Lal. We sent for the pre- 
vious notifications on the subject and re- 
quested the Registrar of the Court to 
assist us. 


2. The learned Second Civil Judge 
seems to be of the view that inasmuch as 
there is a small cause court in the dis- 
trict of Meerut, no court in Ghaziabad 
can entertain a suit of small cause court 
nature and exercise powers of small 
cause court under notification No. 526 
dated 25th October, 1972. He seems to be 
further of the view that under notifica- 
tion dated 29th March, 1973 the suits 
ought to be filed before the court of the 
small causes at Meerut and then the Dis- 
trict Judge could transfer them for trial 
and hearing to his court in Ghaziabad 
and, therefore, he returned the plaints to 
be presented before the proper court, pre- 
sumably the court of the small causes at 
Meerut. 


3. We have heard the learned 
counsel for the parties and have also been 
benefited by the assistance rendered by 
the Registrar of the Court. The learned 
counsel for the parties have canvassed 
for the view that the Second Civil Judge 
at Ghaziabad has jurisdiction to exercise 
powers of a small cause court under noti- 
fication No, 526, dated 25-10-1972 and any 
reference to the latter notification No. 
156 dated 29th March, 1973 would be 
irrelevant. Under Section 25 of the Ben- 
gal, Agra and Assam Civil Courts Act, 
1887, the High Court as delegate of the 
State Government by notifications in the 
Gazette from time to time has been con- 
ferring the jurisdiction of a Judge of a 
court of small causes on Civil Judge and 
Munsifs. We find that some times by name 
the powers have been conferred on the 
Munsifs and the Civil Judges under Sec- 
tion 25 of the Bengal, Agra and Assam 
Civil Courts Act. It is not clear before us 
whether any such power was conferred 
on Sri O. P. Jain, Second Civil Judge, 
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Ghaziabad by name. It may be mentioned 
that the proviso to Section 25 permits the 
delegation of the power of the State Gov- 
ernment under that section to the High 
Court and it is the High Court which has 
been issuing the necessary notifications as 
the delegate of the State Government. 

4, Section 16 of the Provincial 
Small Cause Courts Act, 1887 lays down: 


_ “16. Save as expressly provided by 
this Act or by any other enactment for 
the time being in force, a suit cognizable 
by a Court of Small Causes shall not be 
tried by any other Court having jurisdic- 
tion within the local limits of the juris- 
diction of the Court of small causes by 
which the suit is triable.” 


It is clear from this section that in an 
area or territory over which a Court of 
Small Causes has jurisdiction, no other 
court can exercise jurisdiction in suits of 
Small Cause Courts nature. The emphasis 
is on the ‘local limits of the jurisdiction 
of the Court of Small Causes’ constituted 
for any particular area or territory. It 
follows therefrom that if the territory of 
a revenue district is carved out into diffe- 
rent areas Tahsilwise or otherwise and a 
Small Cause Court is constituted to exer- 
cise jurisdiction over some of the Tehsils 
or areas so carved out then for the re- 
maining areas or Tehsils of that district 
there is no Small Causes Court exercising 
jurisdiction. Bearing this in mind and in 
the background of the scheme under Sec- 
tion 16 of the Provincial Small Cause 
Courts Act, 1887, we have to construe and 
interpret notification No. 526 dated 25-10- 
1972 issued by the High Court in exercise 
of the powers under Section 25 of the 
Bengal, Agra and Assam Civil Courts 
Act, 1887. There cannot be any objection 
to the conferment of power under this 
section in a general manner on courts con- 
stituted. There is nothing in the section 
which compels the High Court, as dele- 
gate of the State Government, to confer 
powers by name or by particularising an 
officer, The material part of notification 
No. 526 dated 25-10-1972 reads:— f 


“In exercise of the powers conferred 
by sub-section (1) of Section 25 of the 
Bengal, Agra and Assam Civil Courts Act, 
1887 (Act XII of 1887) as amended by the 
Uttar "Pradesh Civil Laws Amendment 
Act, 1972 (U. P. Act No. 37 of 1972), dele- 
gated by the State Government under 
sub-section (3) of the said Section 25 to 
the High Court, and in supersession of al: 
similar notifications issued in this behalf, 
the High Court is pleased to confer, with 
immediate effect, upon all the Civil 
Judges and Munsifs, while posted in a dis- 
trict where there is no court of Small 
Causes, the jurisdiction of a Judge of a 
court of Small Causes under the Provin- 
cial Small Causes Courts Act, 1887 (Act 
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TX of 1887) for the trial of suits up to the 
value specified below:— 
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An apparent reading of the material 
words of the notification quoted above 
certainly gives an impression that if in 
any district there is a Small Cause Court 
then the power of Small Cause Courts 
cannot be conferred on Civil Judges and 
Munsifs posted in that district but on a 
deeper consideration it would appear that 
the real intent and purpose of the said 
notification was that for those areas or 
Tehsils in a district over which no Small 
Cause Court exercises jurisdiction, a Civil 
Judge or Munsif can be invested with 
powers of Small Causes Courts for such 
area or Tehsils, that is to say that the 
words ‘a District where there is no Court 
of Small Causes’ occurring in the notifi- 
cation ought to be read as ‘a district 
where there is no Court of Small Causes 
exercising jurisdiction’. We think that on 
all settled rules of interpretation the 
Court can always in order to effectuate 
the purpose even supply words which do 
not in any way defeat the object for 
which the measure was undertaken. It 
was suggested at one stage at the bar 
that since the High Court itself had 
power it can issue another notification by 
way of clarification. We do not think that 
it is necessary to do so when the notifi- 
cation as it exists can be interpreted and 
construed in the manner indicated above. 


5. Serial No. 48 of the Schedule 
appended to the Bengal, Agra and Assam 
Civil Courts Act, 1887 shows that the 
Smal! Cause Court Judge sitting at Mee- 
rut exercises jurisdiction over four Teh- 
sils of Meerut district namely, Meerut, 
Mowana, Sardhana and Hapur. The Teh- 
sils of Ghaziabad and Bagpat, which are 
the component of the revenue district of 
Meerut, have been excluded. The Small 
Cause Court Judge sitting at Meerut thus 
does not exercise jurisdiction in the areas 
covered by the Tehsil of Ghaziabad. We 
have no hesitation in holding that though 
there is a Small Cause Court Judge sitting 
at the headquarter at Meerut,. he does 
not exercise any jurisdiction as a Small 
Cause Court Judge in the area of Ghazia- 
bad Tehsil. There is no escape from the 
conclusion then that within the meaning 
of notification No. 526 dated 25-10-1972 
issued by the High Court there is no 
Small Cause Court in the district exercis- 
ing jurisdiction over the cases arising out 
of the areas covered by the Tehsil of 
Ghaziabad. Under the said notification, 
therefore, the Second Civil Judge of 
Ghaziabad who is a Civil Judge has juris- 
diction to exercise the powers of a Small 
Cause Court Judge in the area covered 
by the Tehsil of Ghaziabad. Thus the 
plaints presented by Salik Chand and 
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many other plaintiffs were entertainable 
in the court of the Second Civil Judge of 
Ghaziabad who exercises the powers of 
Small Cause Court in the said area. 

6. This revision is allowed and the 
order of the learned Second Civil Judge 
dated 18-4-1975 is set aside. He is directed 
to entertain all the plaints covered by the 
said order and register them in accord- 
ance with the rules. There would be no 
order as to costs. 

Revision allowed. 
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New India Assurance Co. Lid. and 
another, Appellants v. Smt. Urmila Bahri 
and others, Respondents. 


Special Appeal No. 67 of 1975, D/- 
30-4-1975.* 
(A) Motor Vehicles Act (1939), Sec- 


tion 110-A (1) — Application for compen- 
sation made within time — Subsequent 
death of the injured — Fact of death can 
be introduced in. application as a pleading 
without any bar of limitation. 

The cause of action for the claim in 
either case, whether the application is 
made by the injured or his heirs after 
death arises with accident. Hence, once 
an application has been moved within 
time for a claim, its amendment can al- 
ways be made 'as there is no provision in 
the Act prohibiting the amendment of the 
application after the lapse of a particular 
time. The fixation of the amount of com- 
pensation is the job of the Tribunal and 
not the applicant, It is more in the nature 
of evidence of the consequence of the 
accident than a pleading. But as it is to 
be the basis for the award of compensa- 
tion to the heirs, it can be legally intro- 
duced in the application as a pleading. No 
question of bar of limitation arises in 
such a case. AIR 1975 All 198, Affirmed. 

(Para 3) 

G. K. Sahai, for Appellants; L. P. 
oe Standing Counsel, for Respon- 

ents. 


. HARI SWARUP, J.:— This appeal 
has been filed against the judgment of a 
learned Single Judge by which he allow- 
ed the writ petition and quashed the order 
of the Motor Accidents Claims Tribunal 
by which the Tribunal had rejected the 
application of the respondents for an en- 
hanced claim under Section 110-A of the 
Motor Vehicles Act. 


2. One Devendra Bahri had suf- 
fered motor accident on January 9, 1970, 





*(Against judgment and order of C, S. P. 
Singh J. reported in AIR 1975 All 198.) 
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and was injured, An application under 
Section 110-A was moved by him within 
limitation. Subsequently, he died on Nov- 
ember 11, 1970. His heirs, who are res- 
pondents in this appeal, moved an appli- 
cation for substitution and amendment of 
the original application before the Tri- 
bunal claiming enhancement of the claim 
of compensation as the victim of the acci- 
dent had died. They also urged that if 
amendments were not possible, the claim 
may be treated as a fresh claim. The Tri- 
bunal allowed the application for substi- 
tution but dismissed the other applica- 
tions holding that the applications for 
fresh claim and the enhanced claim were 
barred by limitation.and there was no 
sufficient cause for condoning the delay. 
Against the order rejecting the applica- 
tions a writ petition was filed it has been 
allowed by the learned Single Judge and 
the order of the Tribunal dismissing the 
application for amendment has been set 
aside. The result of the judgment is that 
the Tribunal will now permit the amend- 
ment to be made ih the application for 
enhanced claim. 


3. The learned Single Judge has 
taken the view that the application once 
moved within time for a claim under Sec- 
tion 110-A can be amended for a higher 
amount of claim, in case death subse- 
quently occurs, even though it may be 
moved after the limitation for filing a 
fresh application has expired. He has fur- 
ther held that the circumstances of the 
case were sufficient to justify extension of 
time for entertainment of the claim even 
if the period of limitation prescribed by 
law was applicable, and that the Tribunal 
was in error in not extending that period 
under the proviso to sub-section (3) of 
Section 110-A of the Act. 


Section 110-A (1) reads as under: 

“An application for compensation 
arising out of an accident of the nature 
specified in sub-section (1) of Section 110 
may be made— 

(a) by the person who has sustained 
the injury; or 

(b) where death has resulted from 
the accident, by all or any of the legal 
representatives of the deceased; or 

(e) by any agent duly authorised by 
the person injured or all or any of the 
legal representatives of the deceased, as 
the case may be. 


(2) Every application under sub-sec- 
tion (1) shall be made to the Claims Tri- 
bunal having jurisdiction over the area in 
which the accident occurred, and shall be 
in such form and shall contain such par- 
ticulars as may be prescribed, 


(3) No application for compensation 
under this section shall be entertained 
unless it is made within six months of the 
occurrence of the accident.” 
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The cause of action for the claim in either: 
case, whether the application is made by 
the injured or his heirs after death, arises 
with accident. The application contem- 
plated by Section 110-A in either case is 
only for compensation payable for the in- 
jury sustained by the victim during the 
accident. Hence, once an application has 
been moved within time for a claim, its 
amendment can always be made as there 
is no provision in the Act prohibiting the 
amendment of the application after the 
lapse of a particular time. As the appli- 
cation has to be only for compensation 
for the injury suffered during the acci- 
dent, the question of the claim becoming 
barred after the Tribunal has been mov- 
ed within time through a proper applica- 
tion does not arise. The determination of 
the quantum of compensation will depend 
upon the final consequences of the acci- 
dent. Under Section 110-B, the Tribunal 
has to award such compensation as may 
appear to it to be just. It is under law 
also the duty of the Tribunal to specify 
the persons to whom compensation shall 
be paid, The petitioners only sought to 
bring to the notice of the Tribunal the 
subsequent event of death which might 
be proved to be a relevant fact for deter- 
mination of the quantum of compensa- 
tion and the persons entitled thereto. The 
purpose of the law is to give compensa- 
tion for the injury suffered by a person 
to the victim, and to his heirs in case he 
dies, The fixation of the amount of com- 
pensation is the job of the Tribunal and 
not the applicant. It is more in the nature 
of evidence of the consequence of the ac- 
cident than a pleading. But as it is to be 
the basis for the award of compensation 
to the heirs, it can be legally introduced 
in the application as a pleading. No ques- 
tion of bar of limitation arises in such a 
case. We can see no legal justification in 
the Tribunal’s refusing to permit the in- 
troduction ‘of this fact through the am- 
endment of the original application. 

4, Even if the application for a 
higher compensation by the heirs were 
to be treated as a fresh application, there 
was sufficient cause which had prevented 
the applicants from making the applica- 
tion earlier. Unless death had occurred 
the heirs of the victim had no right or 
cause of action for lodging a claim. They 
moved the Tribunal within reasonable 
time after the death of the victim. The 
Tribunal has in fact not applied its mind 
to this aspect. It should have condoned 
the delay. There was no justification in 
the Tribunal’s refusing to proceed to de- 
termine the claim of compensation by ig- 
noring the factum of death or by shutting 
out the claim based on this fact. Whether 
death was the consequence of the acci- 
dent or not will of course be a different 
matter. 
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5. The appeal is accordingly dis- 
missed and the Tribunal is directed to 
proceed with the matter treating the 
claim as based on injuries caused during 
the accident and that the victim has died, 
and to award such compensation which 
may appear to be just to persons who 
according to the Tribunal be entitled 
thereto. Costs on parties. 

Appeal dismissed. 
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G. C. MATHUR AND 
C. D. PAREKH, JJ. 

R. L. Mitra, Appellant v. Smt, Minoti 
Mazumdar and another, Respondents. 

Special Appeal No. 337 of 1974. D/- 
30-4-1975.* 

(A) Civil P. C. (1908), O. 21, R. 100 — 
“Decree for possession of such property” 
~~ Meaning. 

The expression "decree for possession 
of such property” in the first part of 
R. 100 (1) of O. 21 means a decree for the 
immovable property from which any per- 
son other than the judgment-debtor is 
dispossessed, The expression does not 
refer to a decree for the possession of any 
immovable property. AIR 1947 Mad 458 
and AIR 1961 Assam 79, Rel. on: Decision 
in Writ Petn, No. 2096 of 1973, D/- 9-10- 
1974 (All.), Affirmed. (Para 4) 
Cases Referred: Paras 
AIR 1961 Assam 179 
AIR 1947 Mad 458 = 1947-2 Mad LJ 97 4 

Janardhan Sahai, for Appellant; K. 
B, Mathur, Standing Counsel, for Respon- 
dents. 

G. C. MATHUR, J.:— Respondent 
No. 1, Srimati Minoti Mazumdar, who is 
the owner of house No, 15-A, Stratchy 
Road, Allahabad, obtained a decree for 
the ejectment of one Raghubir Singh 
from a portion of this house. She put the 
decree in execution, The appellant R. L. 
Mitra who is the owner of house No. 15, 
filed two sets of objections purporting to 
be under Order XXI, Rule 97/99 and 
under Section 47 of the Code of Civil Pro- 
cedure. These were dismissed by the exe- 
cuting court. Thereafter the decree-hol- 
der obtained possession by the ejectment 
of Raghubir Singh. Thereupon R. L. 
Mitra filed another objection under Order 
XXI, Rule 100 of the Code of Civil Pro- 
cedure alleging that there had been ex- 
cessive execution and that the decree-hol- 
der had obtained possession not only over 
a portion of house No. 15-A but also over 
a portion of house No. 15 of which he was 


*(Against judgment of Single Judge of 
this Court in €C. M. W. P. No. 2096 of 
1973, D/- 9-10-1974 (All).) 
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the owner, It was prayed that R. L. Mitra 
be put back into possession over the pro- 
pre from which he had been disnosses- 
sed. $ 

2. The executing court dismissed 
the objection on the ground that similar 
objections filed by him earlier had al- 
ready been rejected, The executing court 
observed that R. L. Mitra had also filed 
a regular suit for cancellation of the de- 
cree obtained by Srimati Minoti Mazum- 
dar. Against the dismissal of his applica- 
tion, R. L. Mitra filed a revision before 
the District Judge. The Additional Dis- 
trict Judge who heard che revision, allow- 
ed the Same holding that the earlier ap- 
plications of R. L, Mitra were misconceiv- 
ed and that the orders passed thereon did 
not bar the present application under 
Order XXI, Rule 100 of the Code of Civil 
Procedure. The Additional District Judge 
directed the executing court to consider 
the application of R. L. Mitra on merits. 


3. Against the order of the Addi- 
tional District Judge, Srimati Minoti Ma- 
zumdar filed a writ petition in this Court. 
The learned Single Judge held that the 
application filed by R, L. Mitra was not 
maintainable as it was not covered by the 
provisions of Order XXI, Rule 100 of the 
Code of Civil Procedure. He accordingly 
allowed the writ petition, quashed the 
order of the Additional District Judge and 
restored that of the executing court. 
Against the judgment of the learned 
Single Judge, R. L. Mitra has filed this 
special appeal. 

4. We have to see whether the 
application of R. L. Mitra under Order 
XXI, Rule 100 of the Code of Civil Proce- 
dure was maintainable or not, Order XXI, 
Rule 100 is in these terms:— 

“100. Dispossession by decree-holder 
or purchaser, 

(1) Where any person other than the 
judgment-debtor is dispossessed of im- 
movable property by tke holder of a de- 
cree for the possession of such property 
or, where such property has been sold in 
execution of a decree, by the purchaser 
thereof, he may make an application to 
the court complaining of such disnosses- 
sion; 

(2) The court shall fix a date for in- 
vestigating the matter and shall summon 
the party against whom the application is 
made to appear and answer the same.” 


The learned Single Judge has held that 
the expression “a decree for the posses- 
sion of such property” in the first part of 
sub-rule (1) means a decree for the im- 
movable property from which any person 
other than the judgment-debtor is dis- 
possessed, In other words, he has held 
that the rule applies only to dispossession 
from immovable property which is the 
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subject-matter of the decree. Since the 
dispossession complained of was not from 
the immovable property in respect of 
which the decree had been passed, the 
learned Single Judge held that the appli- 
cation was not maintainable under Order 
XXI, Rule 100 of the Code of Civil Proce- 
dure. We are in agreement with the view 
takeri by the learned Single Judge.. In 
Kanagasabhai Pathar v. Poornothammal, 
ATR 1947 Mad 458, the Madras High 
Court held that the remedy under Order 
XXI, Rule 100 of the Code of Civil Pro- 
cedure was not available in respect of im- 
movable property not covered by the 
decree, A similar view was taken by the 
Assam High Court in Bholanath v. Banar- 
si Lal, AIR 1961 Assam 79. We are unable 
to accept the contention of learned coun- 
sel for the appellant that the expression 
“decree for possession of such property” 
refers to a decree for the possession of any 
immovable property. The language of 
sub-rule (1) of Rule 100 is clear and a 
plain reading thereof shows that the ex- 
pression ‘such property” refers to the 
immovable property from which the per- 
son making the application has been dis- 
possessed, That being so, the application 
filed by the appellant was not maintain- 


.Jable under Order XXI, Rule 100 of the. 


Code of Civil Procedure. 

5. - The view taken by the learned 
Single Judge is correct. The appeal is ac- 
cordingly dismissed with costs. 

Appeal dismissed. 
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M. P. MEHROTRA, J. 

M. P. Mishra, Applicant v. Sangam 
Lal Agarwal, Opposite Party. 

Civil Revn.,No, 414 of 1975, D/- 22-4- 

1975. 
(A) Provincial Small Cause Courts 
Act (1887), S. 17 Proviso — Not limited 
to suits for money only — Suit for evic- 
tion and for arrears of rent, damages etc. 
is within the section. 

There is nothing in S. 17 to show that 
it will be only a money decree that will 
stand covered by the Proviso to the sec- 
tion. In any view a decree for eviction 
and payment of arrears of rent would be 
within the Proviso. , (Para 1) 

An application to set aside an ex 
parte decree, without depositing the de- 
eree amount or giving of security is not 
maintainable. (Para 1) 


(B) Provincial Small Cause Courts 
Act (1887), S. 15 (3) (As amended in U. P.) 
S. 17 Proviso — Limit of jurisdiction up- 
to Rs. 5,000, does not apply to Civil 
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Courts invested with jurisdiction to try 
suits of small cause nature — Bengal, ‘ 
Agra and Assam Civil Courts Act (12 of 
1887), S. 25 (4). 

S. 15 applies only to Courts constitut- 
ed as Courts of Small Causes, It does not 
apply to Civil Courts invested with juris- 
diction to try suits of a small cause na- 
ture, A District Judge or Additional Dis- 
trict Judge invested with jurisdictions 
under S. 25 of the Bengal, Agra and 
Assam Civil Courts Act to try suits of a 
small cause nature can try such suits 
even if the pecuniary jurisdictional value 
of suits is over Rs. 5,000. Where, in such a 
suit the District Court or Additional Dis- 
trict Court passes a decree ex parte, an 
application to set aside the same will at- 
tract the proviso to S. 17 as to deposit or 
security. (Paras 8, 11, 12, 13) 

The expression ‘Court of Small Cau- 
ses’ used at the end of sub-section (4) of 
Section 25 really means and refers to a 
District Judge or Additional District 
Judge on whom the jurisdiction of a 
Judge of Small Causes has been confer- 
red. AIR 1965 SC 1449, Dist.: AIR 1935 All 
690; AIR 1929 Cal 354: AIR 1923 Pat 49 
and (1907) ILR 31 Bom 314, Rel, on, 

(Para 12) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1449 = (1965) 2 SCR 800 12 
AIR 1935 All 690 = 1935 All LJ 511 12 
AIR 1929 Cal 354 = 49 Cal LJ 237 12 


AIR 1923 Pat 49 = 4 Pat LT 259 12 
AIR 1917 All 62 = 15 All LJ 69 12 
(1907) ILR 31 Bom 314 = 9 Bom LR 327 

12 


A. N. Bhargava and G. P. Bhargava, 
for Applicant; C. P. Srivastava, for Oppo- 
site Party. 


ORDER :— This revision is direct- 
ed against an order passed by the 
4th Additional District Judge rejecting 
an application for setting aside the ex 
parte decree passed in Original Suit No. 
81 of 1974. The said suit was a suit for 
the eviction of the tenant by the land- 
lord after. determining the former’s ten- 
ancy. Arrears of rent and damages etc. 
were also claimed in the suit. The court 
below rejected the application on the 
ground that there was no compliance with 
the requirements of Section 17 of the 
Provincial Small Cause Courts Act and, 
therefore, the application under Order 9, 
Rule 13, C. P. C. for setting aside the ex 
parte decree was not maintainable. The 
learned counsel for the applicant has con- 
tended that in a suit for eviction Section 
17 of the said Act will not get attracted. 
In my opinion, this contention has no 
force. Section 17 (1) reads as follows:— 


“17. (1) The procedure prescribed in 
the Code of Civil Procedure, 1908, shall, 
save in so far as is otherwise provided by 
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that Code or by this Act, the procedure 
followed in a Court of Small Causes in all 
suits cognizable by it and in all proceed- 
ings arising out of such suits: 


Provided that an applicant for an 

order to set aside a decree passed ex parte 
or for a review of judgment shall, at the 
time of presenting his application, either 
deposit in the Court the amount due from 
him under the decree or in pursuance of 
judgment, or give, such security for the 
performance of the decree or compliance 
with the judgment as the Court may, on 
a previous application made by him in 
this behalf, have directed.” 
In my opinion, there is nothing to show 
that it is only the money decree which 
will stand covered under the said proviso. 
In any case, in the facts of the suit in 
question the decree was for arrears of 
rent also and that. part of the decree even 
on the basis of the argument of the learn- 
ed counsel for the applicant would be 
covered ‘by the said proviso. Therefore, 
the contention of learned counsel that the 
court below was wrong in holding that 
Section 17 was attracted to the facts of 
the case is not correct, ; 


2. The next contention is that the 
court below i.e., the 4th Additional Dis- 
trict Judge had no jurisdiction to enter- 
tain the suit inasmuch as the valuation of 
the suit was admittedly more than Rs. 
5,000. The suit was filed in the court of 
the District Judge, Allahabad who trans- 
ferred it to the court of the 4th Addi- 
tional District Judge and the 4th Addi- 
tional District Judge passed the ex parte 
decree, Counsel has in this connection 
drawn attention to Section 15 (3) of the 
Provincial Small Cause Courts Act which 
after its amendment at present lays down 
that in respect of suits ‘between lessor and 
lessee in respect of building the State 
Government may direct that such suits 
up to the value of Rs. 5,000 shall be cog- 
nizable by a court of Small Causes. Sec- 
tion 16 of the same Act gives exclusive 
jurisdiction to the court of Small Causes 
to try the suits which are cognizable by 
it. Hence it is contended that the Dis- 
trict Judge or the Additional District 
Judge had no jurisdiction to entertain the 
suit in question. 

3. It is necessary to set out the 
changes which have been effected in Sec- 
tion 15 of the Provincial Small Cause 
Courts Act and in Article 4 of the Second 
Schedule of the said Act and in Section 
25 of the Bengal, Agra and Assam Civil 
Courts Act. Section 15 before the amend- 
ment effected by the Civil Laws Amend- 
ment Act of 1968 stood as under:— 


“15 (1) A Court of Small Causes shall 
not take cognizance of the suits specified 
in the Second Schedule as suits excepted 
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from the cognizance of a Court of Small 
Causes by which the suit is triable. 

(2) Subject to the exceptions specifi- 
ed in that Schedule and to the provisions 
of any enactment for the time being in 
force, all suits of a civil nature of which 
the value does not exceed five hundred 
rupees shall be cognizable by a Court of 


Small Causes. 


(3) Subject as aforesaid, the State 
Government may, by order im writing, di- 
rect that all suits of a civil nature of 
which the value does not exceed one 
thousand rupees shall be cognizable by a 
Court of Small Causes mentioned in the 
order.” 

The said Act amended Section 15 (2) ‘by 
substituting Rs. 1,000 for Rs. 500 in Sec- 
tion 15 (2). In Section 15 (3) the expres- 
sion ‘one thousand rupees’ was replaced 
by the expression ‘two thousand rupees’. 
It may be stated here that the Uttar Pra- 
desh Civil Laws Amendment Act, 1968, 
was the Presidents Act No, 35 of 1968 
and it was repealed by the U. P. Civil 
Laws Amendment Act of 1970. While re- 
pealing the said President’s Act the old 
sub-sections (2) and (3) of Section 15 were 
re-enacted with the result that basically 
the position remained as it was brought 
about by the Amending Act of 1968. Now 
Section 15 (2) and (3) stcod as follows: 
"(2) Subject to the exceptions specified 


‘in that Schedule and to the provisions of 


any enactment for the time being in 
force, all.suits of a civil nature of which 
the value does not exceed one thousand 
rupees shall be cognizable by a court of 
Small Causes. 

(3) Subject as aforesaid, the State 

Government may, by order in writing, 
direct that all suits of a civil nature of 
which the value does not exceed two 
thousand rupees shall be cognizable by a 
court of Small Causes mentioned in the 
order.” 
By the Civil Laws Amendment Act of 
1972 (U. P. Act No, 37 of 1872) a proviso 
was added to Section 15 (3), The proviso 
reads as under : 

“Provided that in relation. to suits by 
the lessor for the eviction of a lessee from 
a building after the determination of his 
lease, or for recovery from him of rent 
in respect of the period of occupation 
thereof during the continuance of the 
lease, or of compensation for the use and 
occupation thereof after such determina- 
tion of lease, the reference in this sub- 
section to two thousand rupees shall ‘be 
construed as a reference to five thousand 
rupees. 

Explanation— For the purposes of 
this sub-section, the expression ‘building’ 
has the same meaning as in Article 4 in 
the Second Schedule.” 


HN 
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4. Section 25 of the Bengal, Agra 
and Assam Civil Courts Act ‘before its 
amendment in 1968 stood as follows:— 

“25. Power to invest Civil Judges and 
Munsifs with Small Cause Court jurisdic- 
tion— The State Government may, by 
notification in the official Gazette, confer, 
within such pek erp it m n 
upon any Civil Judge or Munsi e juris- 
diction of a Judge of a Court of Small 
Causes under the Provincial Small Cause 
Courts Act, 1887, for the trial of suits 
cognizable by such Courts, up to such 
value not exceeding fiye hundred rupees 
in the case of a Civil Judge or two hund- 
red and fifty rupees in the case of a Mun- 
sif as it thinks fit, and may withdraw any 
jurisdiction so conferred : 

` Provided that the State Government 
may, by notification in the Official Ga- 
zette, delegate to the High Court its 
powers under this section.” 
By the aforesaid Civil Laws Amendment 
Act 1968, for the words ‘five hundred 


rupees’ and ‘two hundred and fifty 
rupees’ the words ‘one thousand rupees 
and ‘five hundred rupees’ were 


respectively substituted. As stated above, 
the said Act of 1968 (which was the Pre- 
sident’s Act) was repealed by the U. P. 
Civil Laws Amendment Act of 1970 an 
Section 25 was re-enacted in the same 
shape in which it stood in consequence of 
the amendment made by the Act of 1968. 
Thus the section after the enactment of 
the Act of 1970 stood as follows: 


"25. The State Government may, by 
notification in the Gazette, confer, within 
such local limits as it thinks fit, upon any 
Civil Judge or Munsif the jurisdiction of 
a Judge of a Court of Small Causes under 
the Provincial Small Cause Courts Act, 
1887 (Act IX of 1887) for the trial of suits 
cognizable by such Courts, upto such 
value not exceeding one thousand rupees 
in the case of a Civil Judge or five hun- 
dred rupees in the case of a Munsif as it 
thinks fit, and may withdraw any juris- 
diction so conferred : 

Provided that the State Government 
may, by notification in the Gazette, dele- 
gate to the High Court its power under 
this section.” j 
By the aforementioned U. P, Civil Laws 
Amendment Act of 1972 (U. P. Act No. 
37 of 1972) Section 25 was extensively 
amended. Section 5 of the said Amending 
Act is reproduced below: 


“5. Amendment of Section 25 of Act 
XII of 1887.— Section 25 of the Bengal, 
- Agra and Assam Civil Courts Act, 1887, 
as amended in its application to Uttar 
Pradesh shall be renumbered as sub-sec- 
tion (1) thereof, and— 

(i) in sub-section (1), as so renum- 
bered, for the existing proviso, the fol- 
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lowing proviso shall 
namely:— 

` ‘Provided that in’ relation to suits of 
the nature referred to in the proviso to 
sub-section (3) of Section 15 of the said 
Act the references in this sub-section to 
one thousand rupees and five hundred 
rupees shall be construed respectively as 
references to five thousand rupees and 
one thousand rupees.’ 

(ii) after sub-section (1) as so re- 
numbered the following sub-section shall 
be inserted, namely, 

(2) The State Government may by 
notification in the Official Gazette, confer 
upon any District Judge or Additional 
District Judge the jurisdiction of a Judge 
of a Court of Small Causes under the 
Provincial Small Causes Courts Act, 1887, 
for the trial of all suits (irrespective of 
their value), by the lessor for the eviction 
of a lessee from a building after the de- 
termination of his lease or for the reco- 
very from him of rent in respect of the 
period of occupation thereof during the 
continuance of the lease or of compensa-: 
tion for the use and occupation thereof 
after such determination of lease, and 
may withdraw any jurisdiction so con- 
ferred. 

Explanation For the purposes of 
this sub-section, the expression ‘building’ 
has the same meaning as in Article (4) in 
the Second Schedule to the said Act.” 

(3) The State Government may by 
notification in the Official Gazette dele- 
gate to the High Court its powers under 
this section.” 

5. By the U. P. Civil Laws Am- 
endment Act of 1973 (President’s Act No. 
19 of 1973) another sub-section, namely, 
sub-section (4) was added to Section 25. 
The said sub-section (4) reads as follows: 

“Where the jurisdiction of a Judge of 
a Court of Small Causes is conferred up- 
on any District Judge or Additional Dis- 
trict Judge by notification under this sec- 
tion, then, notwithstanding anything con- 
tained in Section 15 of the Provincial 
Small Cause Courts Act, 1887 all suits 
referred to in sub-section (2) shall be 
cognizable by Court of Small Causes.” 
By virtue of Section 1 (3) of the said Act 
of 1973 it shall be deemed that the said 
sub-section (4) came into force on the 
20th September, 1972, ie, the date on 
which the U, P. Civil Laws Amendment 
Act of 1972 came into force. 

6. Certain notifications which have 
been issued may also be noticed here. 
Notification No, 4111 (8)/VII-A-580/72, 
dated September 22, 1972, published in 
Uttar Pradesh Gazette, dated 30-9-72, 
Part I (Page 5252), issued by the State 
Government lays down as under: 

“In exercise of the powers conferred 
by sub-section (3) of Section 15 of the 
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Provincial Small Cause Courts Act, 1887 
(Act IX of 1887) as amended by the U, P. 
Civil Laws Amendment Act, 1972 (U. P. 
Act No. 37 of 1972) and in continuation of 
Government Notification No. 1 (8) 69- 
Nyaya (Ka-II), dated September 23, 1969, 
the Governor is pleased to direct, that 
subject to the exceptions specified in the 
Second Schedule to the first mentioned 
Act, and to the Provisions of any enact- 
ment for the time being in force, all suits 
referred to in the proviso to the said sub- 
section of which the value does not ex- 
ceed five thousand rupees, shall, with 
effect from the date of publication of this 
notification, be cognizable by the Courts 
of Judge, Small Causes, Bareilly, Morada- 
bad, Meerut, Gorakhpur, Aligarh, Kan- 
pur, Allahabad, Varanasi, Agra, Luck- 
now, and the Court of additional Judge, 
Small Causes, Lucknow.” 


4. The State Government issued 
another notification on the same day i.e. 
Sep. 22, 1972 dated September 22, 1972, 
published in Uttar Pradesh Gazette, Part 
l, dated October 7, 1972 (page No. 5973), 
which lays down as under: 


“In exercise of the powers under sub- 
section (3) of Section 25 of the Bengal, 
Agra and Assam Civil Courts Act, 1887 
(Act XII of 1887) as amended by the Uttar 
Pradesh Civil Laws (Amendment) Act, 
1972, (U. P. Act No. 37.of 1972) and in 
supersession of all earlier notifications 
issued in this behalf, the Governor is 
pleased to delegate to the High Court of 
Judicature et Allahabad the powers of the 
State Government under the said section.” 


8. By Notification No. 525 dated 
25-10-1972 the High Court conferred 
“upon all the District Judges and Addi- 
tional District Judges, the jurisdiction of 
a Judge of a Court of Small Causes under 
the Provincial Small Cause Courts Act, 
1887 (Act IX of 1887), for the trial of all 
suits (irrespective of their value) of the 
nature referred to in the said sub-sec- 
tion (2).” 


9. By Notification No. 526 dated 
25-10-1972 the High Court directed as 
under : 


AT the High Court is pleased to 
confer with immediate effect, upon all the 
civil Judges and Munsifs, while posted in 
a district where there is no Court of 
Small Causes, the jurisdiction of a Judge 
of a Court of Small Causes, under the 
Provincial Small Cause Courts Act, 1887 
(Act IX of 1887), for the trial of suits up- 
to the value specified ‘below: 


(i) all suits of the nature referred to 
in the proviso to sub-section (3) of Sec- 
tion 15 of the said Act IX of 1887, cogniz- 
able by a Court of Small Causes,— 
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4a) Civil Judges— of any value not 
exceeding five thousand rupees; 
(b) Munsifs—of any value not excee- 
ding one thousand rupees: 
(ii) all other suits cognizable by a 
Court of Small Causes,— 
(a) Civil Judges— of any value not 
exceeding one thousand rupees: 
_ (b) Munsifs—of any value not excee- 
ding five hundred rupees.” 


10. Lastly, it may be mentioned 
that Article 4 in the Second Schedule of 
the Provincial Small Cause Courts Act 
was amended by the U. P. Civil Laws 
Amendment Act of 1972 (U. P. Act No. 37 
of 1972), Originally Article 4 stood as 
follows: 

“a suit for the possession of immov- 
able property or for the recovery of an 
interest in such property.” 

a its amendment the Article stands as 
under:— 


(4) a suit for the possession of im- 
movable property or for the recovery 
of an interest in such property but not in- 
cluding a suit by a lessor for the eviction 
of a lessee from a building after the de- 
termination of his lease, and for the reco- 
very from him of compensation for the 
use and occupation of that building after 


. such determination of lease. 


Explanation— For the purposes of 
this Article, the expression ‘building’ 
means a residential or non-residential 
roofed structure and includes any land 
(including any garden), garages and out- 
houses, appurtenant to such ‘building, and 
also includes any fittings and fixtures 
affixed to the building for the more bene- 
ficial enjoyment thereof.” 


i. The amendments which were 
effected by the U., P. Civil Laws Amend- 
ment Act of 1972 were motivated by a 
consideration that the suits for eviction 
filed by the lessors against the lessees of 
buildings took an unduly long time to be 
finally decided and, therefore, it was 
thought advisable that such suits should 
be tried as suits of the nature of small 
causes suits so that they could be dispos- 
ed of expeditiously and there could be no 
appeal against the decision of the trial 
Court. This change was sought to be 
brought about by amending Article 4 of 
the Second Schedule of the Provincial 
Small Cause Courts Act so that a suit by 
a lessor for the eviction of a lessee from 
a building after the determination of his 
lease and for the recovery from him of 
compensation for the use and occupation 
of the buildings after such determination 
of lease was no longer excepted from the 
cognizance of the court of small causes. 
Such suits, therefore, became triable by 
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the Courts of Judge, Small Causes and by 
virtue of Section 16 of the Provincial 
Small Cause Courts Act they became ex- 
clusively triable by such courts. Of course, 
the limitation on account of the valuation 
of the suit remained, This limitation was 


, contained in Section 15 (2) and in Section 


15 (3). Ordinarily, the jurisdiction of the 
Small Causes Court stretched up to 
Rs. 1,000 under Section 15 (2) of the Pro- 
vincial Small Cause Courts Act. But under 
Section 15 (3) the State Government was 
empowered to raise the pecuniary limit 
of such jurisdiction to Rs. 5,000 in respect 
of suits between the lessors and the les- 
sees for eviction of the latter after the 
determination of their tenancy from 
buildings. This result was brought about 
by the addition of the proviso to Section 
15 (3) by the U. P, Civil Laws Amend- 
ment Act, 1972. As has been stated, the 
State Government issued a Notification 
dated Sept. 22, 1972, whereby the Court of 
Judge, Small Causes situated at Bareilly, 
Moradabad, Meerut, Gorakhpur, Aligarh, 
Kanpur, Allahabad, Varanasi, Agra, 
Lucknow and the Court of Additional 
Judge, Small Causes, Lucknow were em- 
powered to take cognizance of the suits 
between the lessors and the lessees for 
the latter’s eviction from buildings whose 
value does not exceed Rs. 5,000. In view 
of the addition of sub-section (2) to Sec- 
tion 25 of the Bengal, Agra and Assam 
Civil Courts Act it became possible to 
confer upon the District Judge or Addi- 
tional District Judge the jurisdiction of 
a Judge of a Court of Small Causes for 
the trial of suits for eviction of lessees 
and for recovery of rents and damages 
(disregarding some minor aspects of the 
matter). Such a jurisdiction has ‘been con- 
ferred upon the District Judges and the 
Additional District Judges by the afore- 
said Notification dated 25-10-1972 issued 
by this Court. 


12. In view of the aforesaid am- 
endments, in the district of Allahabad 
(from where this revision has arisen) the 
Court of Judge of Small Causes had a 
jurisdiction to take cognizance of the suits 
between the lessors and the lessees in res- 
pect of the latter’s eviction from build- 
ings provided the valuation of such suits 
does not exceed Rs. 5,000. If the valuation 
iexceeds Rs. 5,000 then the court of the 
\District Judge and the Additional Dis- 
trict Judge who have been empowered to 
take cognizance of such suits can try the 
same in the manner in which suits of the 
Small Cause Court nature are tried, In 
Section 25 (2), it is clearly stated that the 
District Judge or the Additional District 


,|Judge will have the jurisdiction of a 


Judge of a Court of Small Causes for the 
trial of the aforesaid variety of suits 
Nrresvective of their value. In my view, 
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if the contention on behalf of the appli- 
cant were to be accepted then it will be 
doing violence to the said expression. Any 
interpretation which seeks to put a limi- 
tation on the valuation of the suits cogniz- 
able by the District Judge or the Addi- 
tional District Judge will be contrary to 
the clear expression used in sub-section 
(2) of Section 25 “irrespective of their 
value”, Learned counsel for the applicant 
placed reliance on the pronouncement of 
the Supreme Court reported in Raja Soap 
Factory v. S, P. Shantharaj (AIR 1965 SC 
1449). In my view, the said pronounce- 
ment does not support the contention on 
behalf of the applicant. Counsel also 
sought to support his contention by invit- 
ing my attention to sub-section (4) added 
to Section 25 by the U, P. Civil Laws 
Amendment Act of 1973. The said sub- 
sec. (4) has been reproduced above and 
in the concluding portion thereof the 
words used are “........ all suits referred 
to in sub-section (2) shall pe cognizable 
by court of Small Causes”, It is urged 
that if the legislative intention were that 
the District Judge or the Additional Dis- 
trict Judge on whom the powers of a 
Judge of a Court of Small Causes have 
been conferred should take cognizance of 
the aforesaid variety of suits between the 
lessor and the lessee ther in the conclud- 
ing portion of sub-section (4) the legisla- 
ture would not have used the words 
“Court of Small Causes” but would have 
used the expression “District Judge or 
Additional District Judge,” counsel con- 
tended that there is a distinction between 
a Court of Small Causes established 
under the Provincial Small Causes Court 
and officers who are invested with the 
powers of a Judge of Court of Small 
Causes. In my opinion this contention is 
not valid. In Mt. Sukha v. Raghunath 
(AIR 1917 All 62); D. D. Vidyarthi v. Ram 
Pearey Lal (AIR 1935 All 690); Badal 
Chandra v. Srikrishna Dey (AJR 1929 Cal 
354); Bhagwan Das v, Keshwar Lal (AIR 
1923 Pat 49) and Narayan Sitaram v. 
Bhagu, ((1907) ILR 31 Bom 314) it has 
been laid down that the Courts on which ' 
Small Cause Court’s powers are confer- 
red shall also be deemed to be Courts of 
Small Causes. Section 4 of the Provincial 
ot Cause Courts Act lays down as 
under:— 


“In this Act, unless there is some- 
thing repugnant in the subject or con- 
text, “Court of Small Causes” means a 
Court of Small Causes constituted under 
this Act, and includes any person exercis- 
ing jurisdiction under this Act in any 
such Court.” 


It is clear that the expression “Court of 
Small Causes” has to be interpreted in 
the context in which the said expression 
is used, In my view, the expression ‘Court 
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of Small Causes’ used at the end of sub- 
section (4) of Section 25 really means and 
refers to a District Judge or Additional 
District Judge on whom the jurisdiction 


of a Jud. of Small Causes has been con- 
ferred. 
13. It was next contended that 


without an amendment of Section 15 of 
the Provincial Small Cause Courts Act a 
mere amendment of Section 25 of the 
Bengal, Agra and Assam Civil Courts Act 
could not serve the legislative intention. 
Again, I do not see any force in this con- 
tention. The purpose of Section 15 (3) of 
the Provincial Small Cause Courts Act is 
different from the purpose underlying 
Section 25 of the Bengal, Agra and Assam 
Civil Courts Act. Section 15 (3) enables 
the State Government to raise the pecuni- 
ary jurisdiction of a Court of Small Cau- 
ses. Normally the State Government can 
raise such limit to try suits whose value 
does not exceed Rs, 2,000 but in the case 
of suits ‘between the lessor and the lessee 
of the aforesaid variety such enhance- 
ment can be up to the limit of Rs, 5,000. 
It should be clear that Section 15 (3) has 
a reference to the regular Court of Small 
Causes established in a District, Section 
25 of the Bengal, Agra and Assam Civil 
Courts Act enables the State Government 
{and after delegation the High Court} to 
confer upon any Civil Judge or Munsif 
or upon a District Judge or Additional 
District Judge the jurisdiction of a Judge 
of Small Causes. Whereas in Section 25 
(1) there are pecuniary limits in the case 
of Civil Judges and Munsifs, in Section 15 
(2) there are no such pecuniary limits in 
respect of the District Judge or the Addi- 
tional District Judge, If under Section 25 
the State Government or the High Court 
is empowered to confer on special officers 
the jurisdiction of a Judge of Court of 
Small Causes there is no reason to hold 
that such conferment must be restricted 
to the pecuniary jurisdiction of a Court 
of Small Causes. Admittedly, in Sec, 25 
itself there is no such restriction about 
the pecuniary jurisdiction, Section 15 (2) 
of the Provincial Small Cause Courts Act 
has been made in explicit terms “subject 
to the provisions of any enactment for 
the time being in force”, It is this sub- 
section which puts a limit on the pecu- 
niary jurisdiction of the Courts of Small 
Causes. But as it is clearly stated that the 
provision is subject to the provisions of 
any other enactment, therefore, it is pos- 
sible for the State Government acting 
under the provisions of Section 25 of the 
Bengal, Agra, and Assam Civil Courts Act, 
1887, to confer a higher pecuniary juris- 
diction on the District Judge and the 
Additiona] District Judge. 


14. In my view, therefore, the 
contentions raised on behalf of the appli- 
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cant have no force and the same stand 
rejected. 

15. In the end learned counsel 
made a prayer that in view of the impor- 
tance of the controversy involved in the 
revision the matter should be referred to 
a Division Bench. As I do not entertain 
any doubt about the interpretation to be 
placed on the relevant provisions, I have 
not found it necessary to accede to the 
said prayer of the learned counsel for 
the applicant. 

16. The revision is accordingly 
dismissed, ‘but in the facts of the case I 
make no order as to costs, 

Revision dismissed. 
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Chandrapati Tripathi, Applicant v. 
Suryamani and others, Opposite Parties. 

Civil Revn. No. 1252 of 1969, D/- 
19-3-1975.* 

(A) Suits Valuation Act (1887), S. 304 
— Suit for possession and demolition of 
constructions — Valuation — (Civil P. C. 
(1908), S. 9). 

The plaintiff claimed permanent in- 
junction, a prohibitory injunction, posses- 
sion and demolition of the constructions 
already made by the defendants or which 
they might make during the pendency of 
the suit. The court below, held, should 
have found out by taking evidence of the 
parties what construction had already 
taken place before the filing of the suit 
and what constructions had been made by 
the contesting defendant after the filing 
ef the suit and regarding which’ there was 
a prayer for demolicion, After valuing 
these constructions ete., the court should 


then have proceeded with the decision of ` 


the question of jurisdiction and court-fees. 
AIR 1957 All 402 (FB), Ref. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1957 All 402=1957 All LJ 431 (FB) 7 


Harihar Pd. Dub2y, for Applicant, 

ORDER :— This is an application in 
revision against the arder dated 10-5-196€9 
of Shri D. N. Shukla, Additional Civil 
Judge. Mirzapur, holding the valuation of 
the suit for the purposes of jurisdiction 
and court-fees at Rs. 500. 

2. The suit giving rise to this ap- 
plication in revision was instituted by the 
plaintiff-opposite parzy No. 1 against the 
applicant-defendant No. 1 and opposite 
parties Nos. 2 to 7 for a declaration that 
the plaintiff was the owner of land de- 


*(Against order of D. N. Shukla, Civil J. 
Mirzapur, D/- 10-5-1969.) 
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noted by letters Aa Ba Sa Da Ka Kha 
Ga Gha in the map attached in the plaint 
and defendants Nos. 1 to 4 had no con- 
cern with it. He also claimed a permanent 
injunction restraining defendants Nos. 1 
to 4 from taking possession of the land be- 
longing to the plaintiff and defendants 
Nos. 5 to 7. It was also prayed that the 
defendants should restore the land Aa Ba 
Ya Ra to the former position after demo- 
lition of constructions which defendants 
Nos. 1 to 4 had made over it. By subse- 
quent amendment of the plaint the plain- 
tiff added the relief for possession after 
demolition of certain constructions which 
had already been made by defendants 
Nos. 1 to 4 


3. One of the pleas taken in de- 
fence by defendant No. 1 applicant in the 
written statement was that the suit was 
undervalued and the court-fees paid was 
insufficient. 


4. The learned Civil Judge to 
whom the case has been transferred fram- 
ed preliminary issues on these points and 
after taking evidence of the parties the 
Court below has held that the valuation 
of the suit should be Rs, 500 and not 
Rs. 200 as valued by the plaintiff in the 
original plaint and the court-fees should 
also be paid on it. 


5. Against that order the defen- 
dant No. 1 has now come up in revision 
before me. 

6. I have heard the learned coun- 
sel for the parties. I have also gone 
through the record, I am afraid the order 
of the Court below cannot be allowed to 
stand. 

7. While disposing of the two 
issues the Court below had observed that 
the value of the building and other ma- 
chinery ete. on the land belonging to the 
defendants shall not be taken into consi- 
deration in determining the question of 
jurisdiction and court-fees, This view is 
erroneous and not correct. In his plaint 
the plaintiff was claiming permanent in- 
junction, a prohibitory injunction, posses- 
sion and demolition of the constructions 
already made by the defendants or which 
they might make during the pendency of 
the suit. Defendant No, 1 in his written 
statement disclosed certain constructions 
which he had already made. The Court be- 
low should have found out by taking evi- 
dence of the parties what construction had 
already taken place before the filing of 
suit and what constructions had been 
made by the contesting defendant after 
the filing of the suit and regarding which 
there is a prayer for demolition. After 
valuing these constructions ete., the Court 
should then proceed with the decision of 
the question of jurisdiction and court- 
fees, This has not been done. This Court 
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in the ruling reported in Shanti Prasad 
v, Mahabir Singh, 1957 All LJ 431 = 
(AIR 1957 All 402) (FB) has laid down 
guidelines while disposing of the ques- 
tions of the valuation and the court-fees, 
8. The application in revision is 
allowed and the order of the Court below 
is set aside and the learned Civil Judge is 
directed to dispose of the case in view of 
the decision contained in the Full Bench 
case of this Court quoted above. The costs 

of this revision shall be cost in the case. 
Revision allowed. 
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Mstt. Nafisun Nisa, Appellant v. 
Mohd, Ishaque, Respondent, 

Second Appeal No. 105 of 1969, 
13-2-1975.* 

(A) Easements Act (1882), Ss. 8 llus- 
tration (c), 12 — Sale deed stipulating an 
easement by way of passage — If sale 
deed not ratified by minors on becoming 
majer easement would not be valid in 
view of S. 8 illustration (c). (Para 8) 

_ (B) Easements Act (1882), S, 8 — 
Rights of owner of servient tenement. 


The owner of a servient tenement can 
by his unilateral act impose an easement 
on his property even though the owners 
of the dominant tenement are not parties 
to that transaction, In the present case the 
executants of the sale deed dated 4-4-1952 
were the full owners of the property that 
was left with them after the transfer 
dated 13-9-1950 made in favour of the 
plaintiff. So it was open to them to impose 
any easement on their property whether 
that easement was for the beneficial en- 
Joyment of the property that was sold by 
them under that sale deed or for the pro- 
perty which they had earlier sold or for 
the beneficial enjoyment of that property 
which was still left with them after that 
sale or even for the beneficial enjoyment 
of the property of other persons with 
which they had no concern. In respect of 
the property which the owners had sold 
earlier they would have to comply with 
the provisions of S. 9 before imposing a 
fresh easement, AIR 1930 Mad 382 (FB), 
Distinguished. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1930 Mad 382 = ILR 53 Mad 270 


(FB) 9 
(1912) 39 Ind App 49 = ILR 34 All 213 
(PC) 8 


D/- 


Sa E A ES 

*(Against judgment and decree passed by 
P. K. Agarwal, Addi, Civil J. (Addi. 
J. Sm, C. C.) Lucknow in Civil Appeal 
No. 66 of 1966, D/- 23-12-1958.) 
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Naziruddin and S. B. Singh, for Ap- 


pellant; K. L, Saxena, for Respondent. 


JUDGMENT:— This is a defen- 
dant’s second appeal against whom a de- 
cree for injunction has been passed by the 
lower appellate court though originally 
the suit of the plaintiff was dismissed by 
the trial court. : 


2. The brief facts of the case so 
far as relevant for the decision of this 
appeal were that one Azizuddin and bhis 
wife Smt. Safia Khatoon were owners of 
a house situate within a compound known 
as Waheed Manzil. Azizuddin died leaving 
his widow Smt. Safia Khatoon, a major 
son Gawasul Aziz, two minor sons Raisul 
Aziz and Nafisul Aziz and a minor daugh- 
ter Noorafsa Begum as ‘his heirs who in- 
herited the share of Azizuddin in this 
house and the rest of his property situate 
in the compound of Waheed Manzil. On 
13-9-1950 Gawasul Aziz, and Smt. Safia 
Khatoon in her own right as well as acting 
as guardian of her two minor sons and one 
minor daughter executed a sale deed in 
respect of that house in favour of Mohd. 
Ishaq plaintiff-respondent. In the sale 
deed it was stipulated that the vendee 
Mohd. Ishaq shall have a passage at least 
6 ft. wide towards the east for ingress in- 
to and egress from the house so sold to 
him. By the time this sale deed was exe- 
cuted no guardian of the minor had been 
appointed under the Guardians and Wards 
Act. Subsequently, Gawasul Aziz was ap- 
pointed by the District Judge as guardian 
of the person and property of his minor 
brothers and sister. Thereafter, Gawasul 
Aziz after obtaining permission from the 
District Judge executed a sale deed on 
4-4-1952 in favour of Smt. Nafisun Nisa, 
defendant-appellant before us. This sale 
deed was executed by Smt, Safia Khatoon 
in her own right and by Gawasul Aziz in 
his own right as well as on behalf of 
minors whose guardian he had been ap- 
pointed by the District Judge. Under this 
sale deed the vendors transferred an open 

iece of land situate in Waheed Manzil to 

mt. Nafisun Nisa. Simultaneously, they 
imposed an easement by way of right of 
passage on a part of their remaining pro- 
perty of which the executants were full 
owners. This easement was imposed by 
stipulating that towards the south of the 
land sold an open land 8 ft. wide shall be 
left for passage to the land sold under 
that sale deed as well as to other houses 
situate in the compound of Waheed Man- 
zil including the house of Mohd. Ishaq 
(plaintiff-respondent) and also for house 
known as Waheed Manzil aforesaid þe- 
longing to and owned by the executants. 
It appears that Smt. Nafisun Nisa while 
constructing a house on the land purchas- 
ed by her under this sale deed dated 4-4- 
1952 projected a balcony over this pas- 
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sage land and also paved it with Pucca 
bricks, The plaintiff Mohd. Ishaq appre- 
hending that in doing so,the passage to 
his house would become narrow filed a 
suit for injunction agains: the defendant. 


3. The suit was contested on be- 
half of the defendant on a number of 


` grounds. It is not necessary to mention 


all the pleas taken by the defendant for 
the purposes of this appeal. The main 
pleas which are relevant for this appeal 
were that the sale deed dated 13-9-50 exe- 
cuted in favour of the plaintiff was void 
so far as the share of the minors was con- 
cerned and that Smt. Safia Khatoon 
though she was mother of these’ minors 
had no power to alienate their share 
under this sale deed. It was, therefore, 
pleaded that neither the plaintiff gets any 
title in the house in respect of which he 
claims a right of passage nor the cove- 
nant contained in that sale deed that 6 ft. 
wide passage would be available to him 
as a binding and valid covenant, With 
regard to covenant contained in the sub- 
sequent sale deed executed in favour of 
defendant it was alleged that the plaintiff 
was not a party to that document and no 
grant was made in his favour and as such 
he could not enforce that covenant con- 
tained in that sale deed under which a 
passage 8 ft, wide was to be left for the 
right of way to the houses of the vendor 
and the vendee and other persons among 
whom-the name of the plaintiff was also 
included. 


4. The trial court held that though 
the sale deed dated 13-9-50 was void with 
regard to the share of the minors, it was 
valid in respect of the share of Smt. Safia 
Khatoon and Gawasul Aziz and under 
that sale deed the plaintiff was entitled to 
a passage 6 ft. wide which was still avail- 
able, The plaintiff could not avail of the 
second sale deed executed in favour ‘of 
the defendant and enforce the covenant 
contained in it that 8 ft. wide passage 
will be left. On these findings the suit was 
dismissed: 

5. The plaintiff filed an appeal. 
The lower appellate court held that the 
plaintiff could claim passage 8 ft. wide on 
the basis of the sale deed dated 4-4-1952 
executed by Smt. Safia Khatoon and 
others in favour of the defendant. He fur- 
ther found that the projection of the bal- 
cony did not interfere with that passage 
and the passage that was still in existence 
was 8 ft. wide. He, therefore, granted a 
prohibitory injunction in favour of the 
plaintiff restraining the defendant from 
erecting any building in future on the 
disputed passage with a width of 8 ft. 


6. Feeling aggrieved by that de- 
cree the defendant filed this second 
appeal. 
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at the instance of the tramsferee decree- 
holder. On 3-12-1956 the transfer of the 
decree in favour of the appellant was re- 
cognised. On 17-1-1957 attachment of the 
properties was ordered. On 9-8-1957 E. P. 
379 of 1956 was dismissed with a direction 
that the attachment should subsist. The 
dismissal was made by reason of the fact 
of the pendency of the insolvency pro- 
ceedings against the judgment-debtor. 
Unnumbered E, P. — of 1964 and E. A. 
No. 424 of 1964 were filed by the trans- 
feree decree-holder to exclude the time 
taken by the insolvenry proceedings and 
continue execution proceedings. On 6-7- 
1965 E. A. No. 424 of 1964 was allowed by 
the Sub-Court Visakapatnam, The uns 
numbered E. P. also was numbered as 
E. P. No. 207 of 1965. As by that time, 
the judgment-debtor died in the execu- 
tion petition, there was a prayer to add 
the legal representatives of the deceased 
judgment-debtor and also order attach- 
ment amd sale of the properties. On 7-10- 
1966 the Sub-Court, Visakhapatnam, 
ordered the properties to be attached by 
28-11-1966. The attachment was effected 
and further steps were ordered thereon. 
On 24-10-1968 the E. P. was dismissed for 
the default of the transferee decree- 
holder. The decree-holder thereupon filed 
E. A. No. 642/1968 for restoration of the 
E. P. dismissed for default. On 7-12-1968 
E. P. 207 of 1965 was restored. Subse- 
quently there was a chamge of jurisdis- 
tion in respect of the properties attached. 
The High Court in C. R. P. No. 1410 of 
1969 had directed that the execution pro- 
ceedings from the Visakhapatnam be 
transferred to the Vizianagaram Court. In 
Vizianagaram, the transferred E, P. was 
numbered as E. P. No, 22 of 1971. Even 
when the terms of the sale of the proper- 
ties were about to be settled, the judg- 
ment-debtors filed a memo objecting to 
the sale on the ground that the earlier 
E. P. No. 207 of 1965 was dismissed for 
default of the decree-holder in the Visa~ 
khapatnam Court and after it was restor~ 
ed, there was no attachment again made 
and that therefore the sale proceedings 
could not be ordered. The contention was 
when E. P. No. 207 of 1965 was dismissed 
for the default of the decree-holder, the 
attachment had also ceased and that the 
restoration of the execution petition did 
not have the effect of restoring the at- 
tachment also. The contention of the 
judgment-debtors had found favour with 
the Subordinate Judge, Vizianagaram, He 
was of the view that when the Execution 
Petition which was dismissed for default 
was restored, it could not be presumed 
that the attachment also revived parti- 
cularly when the Execution Petition was 
dismissed for default of the decree~holder 
and the attachment had ceased. He, 
therefore, ordered a fresh attachment. 
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S. Appanna v. R, Narasinga Rao (Krishna Rao J.) 


[Prs. 2-5] A.P. 305 


3. The aggrieved transferee de- 
cree-holder had preferred an appeal to 
the Court of the District Judge, Visakha- 
patnam. It was noticed by the learned 
Judge, that even by the date the attach- 
ment was ordered at the instance of the 
transferee decree-holder in E. P, No. 207 
of 1965 ,the attachment effected in the 
prior E. P, No. 379 of 1956 did not cease 
and that in effect the property was re- 
attached in E. P. No. 207 of 1965. He 
posed the question, whether by reason of 
the dismissal of E. P. 207 of 1965 for de- 
fault of the decree-holder and its subse- 
quent restoration to file, the continuance 
of the earlier subsisting attachment effect 
on the prior E. P. No. 379 of 1956 was in 
any mamner effected. On this point, the 
learned Judge had correctly held that 
the order in E. P. No. 207 of 1965 to at- 
tach the properties which were already 
attached in the earlier E. P. was redun- 
dant. He also expressed the opinion that 
the parties and the lower court had lost 
note of the fact that the attachment made 
in E. P. No. 379 of 1956 did not cease. But 
the learned Judge expressed the view 
that the appeal to the District Court was 
not maintainable, upholding a prelimi- 
nary objection raised on behalf of the 
judgment-debtors. He considered the 
combined effect of Section 2 (2) of the 
Code of Civil Procedure which defined a 
decree and Section 47, C.P.C. and thought 
that the order of the Court below did not 
amount to a decree and therefore no’ 
appeal lay. He was of the view that the 
appeal before him was only against the 
order of the lower court directing the 
attachment of the properties in execution 
proceedings. Though on merits, he ex- 
pressed the view in favour of the decree- 
holder, he had dismissed the appeal as 
not maintainable. 


4, The First Point that arises, 
therefore, for consideration is whether 
the appeal to the lower appellate court 
was maintainable. 


5. The view of the lower appel-| 
late court that the appeal to it was 
against an order directing attachment and 
that therefore it could not be said to con- 
clusively determine the rights of the par-! 
ties and that the matter did not really 
fall under Section 47, C.P.C. does not 
appear to me to be correct, No doubt the 
executing court had directed a fresh at- 
tachment of the properties, but in mak-j 
ing that order had expressed the view; 
that by reason of the dismissal of E. P.i 
No. 207 of 1965 for default of the decree-| 
holder, there was no revival of the at- 
tachment and therefore a fresh attach-! 
ment had to be ordered. The real bone of 
contention between the parties was whe- 
ther by reason of the restoration of E, P. 
207/65 the attachment effected in the 
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E..P. stood revived. Section 47 (1) of the 
Code of Civil Procedure requires that 
“all questions arising between the par- 
ties to the suit in which the decree was 
passed, or their representatives, and re- 
lating to the execution, discharge or 
satisfaction of the decree shall be deter- 
mined by the Court executing the decree 
and not by a separate suit.” Section 47, 
C.P.C, gives effect to the rule of law that 
in cases where there is an executable 
judgment as between the parties thereto 
or their representatives the only remedy 
is executicn and no other action by way 
of suit would lie. The section is intended 
to provide a cheap and expeditious pro- 
cedure for determination of questions 
which relate to execution, discharge or 
satisfaction of a decree. If the questions 
that arise relate to execution, discharge 
or satisfaction of the decree, then it does 
not matter whether such question arises 
before or after the decree had bean exe- 
cuted. In dealing with S. 244 of the old 
Code of Civil Procedure ‘now Section 47, 
C.P.C.) their Lordships of the Privy 
Council in Prosunno Coomar Sanyal v. 
Kalidas Sanyal, (1892) ILR 19 Cal 683 
(PC) had expressed their satisfaction that 
Courts in India have not placed any nar- 
row construction on the language of 
Section 244 of the old Code. In the latest 
case reported in H. Badridas v. D. B. 
Prasad, (1974) 2 SCJ 196 = (AIR 2973 SC 
2423) their Lordships observed that Sec- 
tion 47, C.P.C. should, in their view, be 
construed liberally and if so construed, I 
fail to see why objections by parties to 
attachment or non-attachmemt of the pro- 
perties before a sale takes place should 
not be held to be covered by the words 
“relating to the execution” within the 
meaning of Section 47 (1), Civil Proce- 
dure Code. If that is so, there is no diffi- 
culty in holding that the question in- 
volved in this case is covered by the 
definition of decree contained in Section 
2 (2) of the Code of Civil Procedure, 
which expressly provides that the decree 
shall be deemed to include the dstermi- 
nation of any question within Section 47, 
C.P.C. I, therefore, hold disagreeing with 
the lower appellate Court that the appeal 
to the Court below was competent and a 
second appeal to this court lies. 


6. It was contended by Sri Ratna 
Sastry for the appellant that on the facts 
of this case, the dismissal of E. P. 207 of 
1965 for default of the decree-holder had 
not the effect of terminating the attach- 
ment already made and which by reason 
of the order in E. P. No. 379 of 1956 was 
directed to subsist. The attachment that 
was sought by the decree-holder in E. P. 
207 of 1965, the learned counsel contend- 
ed, was indeed superfluous and redun- 
dant. In other words, he contended that 
the dismissal of E. P. 207 of 1965 on ac- 
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count of the default of the decree-holder 
did not have the effect of terminating 
the prior attachment made in the earlier 
E. P. He contended that an attachment 
will cease only if the E., P. in which the 
attachment was effected was dismissed 
for default and not when a subsequent 
petition was dismissed for default. Even 
otherwise, the learned counsel contended 
that when E. P. 207 of 1965 was restored 
pursuant to E. A. 642/68 the effect was 
to restore the E. P. to a position in which 
it was on the date of vts dismissal viz.. 
the attachment effected in the E. P. also 
stood revived and restored. I am of the 
view that both the contentions are well- 
founded and supported by authority. 


T. In Karuppan Chettiar v. Raj- 
angam (AIR 1940 Mad 172), it was held 
that an attachment will cease only 
if the application for execution 
on which the attachment was effect- 
ed was dismissed for default and not 
when a subsequent application was dis- 
missed for default. This decision was fol- 
lowed by Satyanarayana Rao, J. in Sub- 
rahmanian v. Official Receiver (AIR 1949 
Mad 594). The facts ix that case are 
somewhat similar. In that case, certain 
property was attached in execution of a 
Rangoon High Court decree in E. P. 73 
of 1937. As insolvency proceedings 
against the judgmemt-debter had inter- 
vened, E. P, 73 of 1937 was not pursued 
and the petition was closed. After the 
adjudication of the judzment-debtor was 
set aside the decree-holder had filed E. A. 
No. 46 of 1941 to continue the execution 
in E. P. 73 of 1937, The executing court 
had directed the decree-holder to file a 
draft sale proclamation and after it was 
filed the properties were directed to be 
attached. The learned Judge observed 
that it was difficult to see why the order 
of attachment was made notwithstanding 
that the properties were already under 
attachment in E. P. No. 73 of 1937. How- 
ever, the application of 1941 came to be 
dismissed on 10-3-1941, as batta was not 
paid for attachment of the property. The 
learned Judge opined that the direction 
by the Court that batta should be paid 
for attachment was an unnecessary direc- 
tion and the non-compliance with such a 
direction would not entail the penal con- 
sequence contemplated by Order 21, Rule 
57, C.P.C. Following the judgment in 
Karuppan Chettiar v. Rajangam (ATR 
1940 Mad 172) (supra), the learned Judge 
held that the dismissal of E. P. No. 46 of 
1941 did not terminate the attachment 
effected in E. P. 73 of 1937. 

8. In the light of the above au- 
thorities, it has to be held in this case 
that the attachment effected earlier had 
not ceased. The fact that in E. P. No. 207 
of 1965 the decree-holder sought the at- 
tachment of the properties does mot make 
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any difference. It was superfluous and 
wholly unnecessary. The fact that E. P. 
No, 207 of 1965 was dismissed for default 
of the decree-holder may be held to have 
put an end to the redundant attachment 
made at the instance of the decree-hold- 
er, but it would not operate against the 
accent earlier made in E. P. 379 of 
956. 


9. The matter also can be looked at 
from another angle. What is the effect of 
setting aside the order of dismissal of 
E. P. 207 of 1965 for the default of the 
decree-holder and restoring the E. P.? 
Does it have the effect of reviving or 
restoring the order attaching the property 
in that E. P.? That the attachment also 
Stands restored when the execution peti- 
tion which was dismissed for default is 
restored, is supported by the authority of 
a Division. Bench of the Madras High 
Court reported in Annapurna v. Laksh- 
mana (AIR 1950 Mad 740). It was observ- 
ed by the Bench (at page 742) as follows: 


“In the case we are here considering, 
the attachment of the. property was not 
an ancillary or interlocutory order, but 
part of the process of execution. If, in 
the case of a dismissal for default even 
ancillary and interlocutory orders have 
to be restored if the dismissal for default 
is set aside on appeal, then a fortiori in 
a case such as we are here considering, 
the order attaching the property would 
have to be restored. When an order for 
dismissal for default is set aside, the 
effect of the appellate order which dec- 
lares the order of the trial court to be 
wrong is to restore the original applica- 
tion; and the trial court would have to 
proceed with it from the stage at which 
it had interrupted in by dismissing it for 
default. If, therefore, in the present case 
the original order is set aside, the execu- 
tion proceedings would have to be conti- 
mued from the stage at which they were 
when the petition was dismissed for de- 
fault. At that stage the property had al- 
ready been attached.” 


10. A reference may profitably be 
made to the Full Bench case reported in 
Veeraswami v. Ramanna (AIR 1935 Mad 
365) (FB). 


11. That was a case where a suit 
was dismissed for default and it was set 
aside on an application made. In that 
case, an order of attachment before judg- 
ment was sought and granted in the suit; 
but it was raised om security being fur- 
nished by the defendant. The Full Bench 
held that when the order dismissing the 
suit for default was set aside, the suit 
remained as it was on the day when it 
was dismissed and that all proceedings 
taken upto that date must be deemed to 
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be in force when the order of dismissal 
was set aside, All interlocutory orders 
will be revived on the setting aside of 
that order of dismissal and similarly an 
order for attachment of the property 
would also be revived. Since on a resto- 
ration of the suit, all ancillary orders 
also stand restored without any further 
orders, the security bond given for the 
raising of the attachment before judg- 
ment was held to have stood restored. It 
was, therefore, held that the decree- 
holder was entitled to enforce the secu- 
rity bond. 


12. In any view of the matter, 
the direction for a fresh attachment given 
by the executing court in this case can- 
not stand. Sri M. S. R. Subrahmanyam 
sought to contend that having regard to 
the provisions of Order 21, Rule 57, 
C.P.C. the ceasing of an attachment 
owing to the default of the decree-holder 
is a consequence of the dismissal for de- 
fault. He also urged that when an E, P. 
is dismissed for default, the Court is 
bound to order ceasing of the attachment. 
Even if no such order is made, still the 
effect in law is that the order of attach- 
ment ceases and that it was incompetent 
for the court in cases where'the E. P. is 
dismissed for the default of the decree- 
holder to give a direction to continue the 
attachment. He referred me to a Division 
Bench ruling of this Court in L, R, Goud 
v. Raju Bai, (AIR 1971 Andh Pra 336). He 
contended that there should have been 
another application to restore the attach- 
ment also and as that was not done, the 
consequential ceasing of attachment did 
not ipso facto stand revived. The autho- 
rity relied on lays down no proposition 
which supports the contention urged. 


13. This argument does not have 
the merit of either law or logic in it. The 
discussion with reference to the autho- 
rities made by me above effectively fore- 
closes amy argument of the type advanc- 
ed by the learned counsel for the respon- 
dents. 


14. There is no need for any fur- 
ther attachment of the properties. The 
execution proceedings in the court below 
can go on according to law. The C. M. S. 
A. is accordingly allowed setting aside 
the judgments and decrees of the courts 
below. The appellant will get his costs 
here and in the lower appellate court. 


Appeal allowed. 


oa 
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B. D. Mohan Rao, Petitioner v. Co- 
operative Industries Estates (Ltd.), Res- 
pondent. 


Civil Revn. Petn. No. 1719 of 1973, 
D/- 3~9-1974.* 

(A) Civil P. C. (1908), O. 23. R. 3 —« 
Recording compromise — Is a judicial 
and not a ministerial act. 


The recording of compromise is not 
purely a formal matter, but a question of 
substamce. Under Order 23, Rule 3 the 
court has to find out if there is any 
agreement between the parties for com- 
promise. The terms of settlement must 
be examined with care and caution and 
see that the parties understood the terms 
of the compromise and there is mo fraud 
or misrepresentation. A court making a 
decree by consent would be performing 
a judicial and not a ministerial act. 

(Para 7) 

(B) High Court Rules and Orders — 
A. P. Civil Rules of Practice, R. 19, Form 
12 — Power of the counsel to enter into 
a compromise — Authorization must be 
by a special Vakalat. 


If, for any reason, the party cannot 
appear before the Court or sign in the 
compromise petition, the Court can give 
permission to the coumsel to admit the 
compromise in Court on behalf of the 
party, by filing a separate vakalat (which 
is usually called a special vakalat) from 
his party, specifically authorising him 
either to enter into compromise or admit 
compromise on his behalf in Court or 
both. Then, after the court is satisfied it 
records the compromise. That is what is 
meant by ‘otherwise ordered by the 
Court’? mentioned in Rule 19 of the Civil 
Rules of Practice. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1929 Oudh 211 = 121 Ind Cas 283 5 

J. Seshagiri Rao, for Petitioner: V. 
Bonthaiah, for Respondent. 


ORDER :— This C. R. P. arises out of 
suit O. ‘S. No. 14 of 1971 on the file of the 
Court of Munsif Magistrate, Hyderabad 
(West). The revision is directed against 
an order refusing to set aside the order 
passed in I. A. No. 890 cf 1973 filed in 
I, A. 133/71. The petitioner herein filed the 
suit against the respondent which is the 
Co-operative Industrial Estates Limited, 
Sanathnagar (Balanagar), Hyderabad 
West, represented by its Chairman, for 
a declaration that the suit scheduled pro- 
perty, which is a site of an extent of 400 
sq. yards at Sanathnagar (Balanagar), 


*(To revise order of Munsif Magistrate, 
West Hyderabad, D/- 7-7-1973.) 
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Hyderabad West, in his property and to 
restrain the respondent permanently 
from interfering with his right. title and 
Possession of the site and also to restrain 
the respondent from making any further 
construction of any structure thereon:and 
also for a mandatory injunction to pull 
down and remove the structure already 
constructed by him thereon. Along with 
the suit, the petitioner filed the I. A. No. 
133/71 and a temporary injunction against 
the respondent was granted in April, 
1973. Thereafter, the suit was posted for 
trial after summer vacation. During the 
vacation, before the vacation Court, on 
10-5-1973, I. A. No. 890/73 was filed, sign- 
ed by the Advocates of the two parties 
under Order 39, Rule 4, C.P.C. to amend 
the temporary injunction order passed in 
I. A. No, 133/71. After the vacation, the 
plaintiff filed the present I. A. No. 254/73 
against the order in which the C. R. P. is 
directed to set aside the order in I. A. No. 
890/73. As it was refused by the lower 
court, the petitioner has come. forward 
with this revision petition. 


2. The two advocates filed the 
I. A. No. 890/73 in the following terms:— 


“The parties agree that this Hon’ble 
Court may be pleased to modify the 
order passed in I. A. No. 133/71 on the 
following terms and conditions:— 


(1) That the defendant or any consti- 
tuent member of it is permitted to 
complete the construction of the 
building, erect machinery, to do 
other ancillary acts on the said 
land, plot No. 76, Survey No. 123/B, 
admeasuring 400 square yards at 
a (Sanathnagar, Hydera- 
ad). 


(2) On declaration being granted by the 
Court the plaintiff will be entitled 
for adequate compensation only 
and not for possession of the said 
land. 

(3) That the compensation can be re- 
covered from the party who will 
be found liable to pay ultimately.” 

3. This was signed only by the 
Advocates of the petitioner and the res- 
pondent, and the petitioner and the res- 
pondent did not sign on it. 

4. As per the above terms, the 
lower court changed the temporary in- 
junction order passed on 19-4-1973 in the 
I. A. No. 133/71, which was a simple one, 
namely, that a temporary injunction was 
granted in respect of the relief prayed 
for by the petitioner in the suit. 

5. The petitioner filed the appli- 
cation I. A. 254/73 alleging that he did 
not instruct or authorise his counsel to 
the agreed order, as mentioned in IL A. 
No. 890/73. It was done without his con- 
sent, secretly and behind his back. He 
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did not sign on the compromise petition. 


The entire compromise proceedings are 
. illegal, highly irregular and against all 
principles of natural justice and that he 
was neither called upon nor was asked 
whether he agreed to the compromise 
terms. The lower court dismissed the ap- 
plication of the petitioner on the ground 
that the petitioner has got a remedy to 
prefer an appeal against the order passed 
in I. A. No. 890/73 but, without exercis- 
ing that option. he has chosen the re- 
medy by filing a petition under Section 
151, C.P.C. which can be exercised only 
to undo the effect of fraud practised on 
Court, and according to the allegation 
made by the petitioner, the fraud that 
was practised was on the petitioner by 
his counsel for which there are different 
remedies open to the petitioner. Follow- 
ing the decision of the Oudh High Court 
in Paran Kuer v. Manni Lal, AIR 1929 
Oudh 211, wherein it was held that where 
a consent decree is passed by a court on 
confession of judgment by a party’s plea- 
der, it must be assumed that the court 
must have satisfied itself before passing 
of the consent decree that the pleader 
confessing judgment had authority on be- 
half of the party to act in the manner in 
which he did and that the person, chal- 
lenging the authority, must prove to the 
contrary by positive evidence, the lower 
court came to the conclusion that the 
order dated 10-5-73 in I. A. No, 890/73 
is based on proceedings properly and 
regularly held and that the court has 
satisfied itself, before passing of the con- 
sent order, that the counsel for the peti- 
tioner-plaintiff had authority on his cli- 
ent’s behalf to act in the mamner in which 
he did. Accordingly, the lower court dis- 
missed the application of the petitioner. 
It is this dismissal order which is assail- 
ed in this revision petition. 


6. By a reading of the terms of 
the application in I. A. No. 890/73, signed 
only by the counsel of the respective 
parties without obtaining the signatures 
of the parties, which was filed for ob- 
taining the consent order, it . appears 
clear that it was mot filed merely for ob- 
taining a change in the terms of the tem- 
porary injunction order only. As a mat- 
ter of fact the temporary injunction 
order was obtained in order to prevent 
the defendant from making further con- 
struction on the suit land during the 
pendency of the suit. By means of the 
consent order that temporary injunction 
order is completely vacated and the de- 
fendant is allowed to proceed with fur- 
ther construction of the buildings and 
erection of the machinery. Besides that 
the right of the petitioner to get posses- 
sion of the land was given up. In the suit, 
the petitioner claimed title to the suit 
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Jand and also for a mandatory injunction 
for removal of the construction already 
made on it by the respondent. By reason 
of the terms of the compromise filed in 
I. A. No, 890/73, the petitioner gave up 
his right to the land and agreed to take 
compensation only in lieu of it, in case 
he is found to be entitled to the land in 
the suit. By means of the compromise, 
ownership of the land was conferred on 
the defendant and he was allowed to 
continue the construction and complete 
it and also to erect the machinery and to 
do other ancillary acts. Therefore, in 
substance, that is a compromise with re- 
gard to the subject-matter of the suit 
itself to some extent, though the right 
to receive compensation was reserved to 
the petitioner, in case his title to the land 
is to be found. 


T. Therefore, when the application 
I. A. 890/73 was filed, the lower court 
should have proceeded to record the com- 
promise in the manner provided under 
Order 23, Rule 3 of the Code of Civil 
Procedure. A compromise decree under 
Order 23, Rule 3 can be passed only after 
there has been an order recording the 
compromise. The recording of compro- 
mise is not purely a formal matter, but 
a question of substance. Under Order 23, 
Rule 3 the court has to find out if there 
is any agreement between the parties for 
compromise. The terms of settlement 
must be examined with care and caution 
and see that the parties understood the 
terms of the compromise and there is no 
fraud or misrepresentation. A court mak- 
ing a decree by consent would be per- 
aoe a judicial and not a ministerial 
act. 

8. In this connection, it is neces~ 
sary to consider the authority of am Ad- 
vocate to enter into compromise. It is 
provided under Rule 19 of the Civil 
Rules of Practice that “every Vakalat 
shall ‘unless otherwise ordered by the 
Court, be in form No. 12 and shall au- 
thorise the pleader to appear in all exe- 
cution and miscellaneous proceedings in 
the suit or matter subsequent to the final 
decree or order passed therein.” 

9. Form No. 12 is as follows:— 


“I do hereby appoint and retain...... 
to appear for me in the above.............., 
and to comduct and prosecute or defend 
the same and all proceedings that may 
be taken in respect of any application 
for execution of any decree or order 
passed therein. I empower my vakil to 
appear in all miscellaneous proceedings 
in the above suit or matter til] all de- 
crees or orders are fully satisfied or ad- 
justed and to obtain the return of docu- 
ments and draw any moneys that might 
be payable to me in the said suit or mat- 
ter and I do further empower my vakil 
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to accept on my behalf, service of notice 
of all or any appeals or petitions filed in 
any court of Appeal. Reference or Revi- 
sion with regard to the said suit or mat- 
ter before the disposal of the same in 
this Honourable Court.” 


*'Accepted’ The address for service 
of the said pleader is....,....” 


10. On a perusal of the terms 
given in the above form, it is immediate- 
ly clear that it does mot authorise to 
enter into a compromise with regard to 
the subject-matter of the litigation for 
conducting which vakalai is to be given. 
That is why, normally, in all compro- 
mise petitions, besides their counsel, the 
parties also would sign and the parties 
also would appear in Court and express 
their consent to the compromise to the 
Court directly. It is then, the court re- 
cords the compromise as provided under 
Order 23, Rule 3, C.P.C. If, for any rea- 
son, the party cannot appear before the 
Court or sign in the compromise petition, 
the Court can give permission to the 
counsel to admit the compromise in Court 
on behalf of the party, by filing a sepa- 
rate vakalat (which is usually called a 
special vakalat) from his party, sepecifi- 
cally authorising him either to enter into 
compromise or admit compromise on his 
behalf in Court or both. Them, after the 
court is satisfied about the authorisation 
given to the counsel under the special 
Vakalat, when the compromise petition 
is signed by the counsel mentioning the 
special power given to him, it records the 
compromise, That is what is meant by 
‘otherwise ordered by the Court’ as men- 
tioned in Rule 19 of the Civil Rules of 
Practice, mentioned above. It is true that 
in the vakalat originally given by the 
petitioner to his counsel, there is a term 
authorising him to enter into compro- 
mise. But, that is not enough. Special 
vakalat is necessary and there should be 
an order of the Court with regard to it 
empowering the counsel to act as per the 
special vakalat. 

11. Admittedly, no special vaka- 
lat from the petitioner was filed by his 
counsel at the time I. A. No. 890/73 was 
filed. The counsel for the petitioner mere- 
ly signed in the application as filing the 
petition. There is mothing on it by way of 
any endorsement made by him to indi- 
cate that he signed it on behalf of his 
client in exercise of the authority given 
to him to compound. 

12. Therefore, if there be anything 
more or not by way of fraud, the con- 
sent order was passed by the lower court 
in I. A. No. 890/73, without following the 
proper procedure and without the com- 
promise petition being signed by the pe- 
titioner or there ‘being any special vaka- 
lat from the petitioner authorising the 
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counsel to enter into the compromise on 
his behalf. If that order was passed irre- 
gularly by the lower court, by some mis- 
take, without following the proper proce- 
dure, certainly it can be set aside by it, 
exercising the inherent powers given 
under Section 151, C.P.C., for the ends of 
justice and to prevent abuse of the pro- 


.cess of the Court. 


_ 13. _, Accordingly, the Civil Revi- 
sion Petition is allowed with costs and- 
the consent order passed by the Lower 
Court in I. A. No, 890/73 is set aside. 

Revision allowed. 
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SAMBASIVA RAO AND 
SRIRAMULU, JJ. 

, Gamesh Parshad, Appellant v. Adi 
Hindu Social Service League represented 
by its Hony. Secretary M. Goutom, 
Respondent. 

Letters Patent Appeal No. 8 of 1973, 
D/- 23-8-1974. ` : i 

_ (A) Civil P. C. (1908), S. 144 — Doc- 
trine of restitution — Principles of — 
Conditions to be satisfied for granting 
restitution, pointed out — Ex parte decree 
for eviction — Execution — Decree-hold- 
er receiving possession of suit property 
from judgment-debtor — Decree revers- 
ed in appeal — Judgment-debtor held en- 
titled for restitution, even if property 
was sold by judgment-debtor in the 
meanwhile, A. A. O. No. 16 of 1971, D/- 
24-8-1972 (Andh. Pra.), Reversed. 


The doctrine of restitution is based 
upon the principle that the acts of Courts 
should not be allowed to work injury on 
the suitors. It contemplates a case where 
the property has been received by the 
decree-holder under his decree and that 
decree is subsequently, wholly or parti- 
ally, reversed or varied in other proceed- 
ings. In such a case, the law imposes an 
obligation on the party, who receives the 
benefit of such erroneous judgment, to 
deliver back the property to the person 
who had lost it. (Para 14) 

Section 144 is a salutary provision of 
law and, in order that this section may 
apply to a case, three conditions are ne- 
cessary to be satisfied. They are: (i) the 
restitution sought must be in respect of 
a decree or order which had been varied 
or reversed; (ii) the party applying for 
restitution must be entitled to the bene- 
fit under a reversing decree or order and 
(iii) the relief claimed must be properly 
consequential on the reversal or varia- 
tion of the decree or order. If these con- 
ditions are satisfied, it gives mo choice or 
discretion to the court, and the only 
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course it has to follow is to order restitu- 
tion to the party which had suffered 
loss on account of the erroneous decree, 
or order. Case law discussed. 
(Paras 15, 16) 
Where in execution of the ex parte 
decree for eviction the decree-holder re- 
_ ceived possession of the suit property 
from the ‘judgment-debtor but that very 
ex parte decree under which the decree 
holder derived the benefit has been re- 
versed and set aside by the appellate 
court, the judgment-debtor is entitled 
for the restitution of the property which 
he had lost in execution of the erroneous 
decree, (Paras 18, 27) 


Even if the property has been sold 
in the meanwhile by the judgment-deb- 
tor it cannot be said that by deprivation 
of his possession the judgment-debtor 
had not suffered any loss. Still he had to 
deliver possession of the same to the 
purchaser; otherwise, he would be liable 
in damages to the purchaser. 

(Paras 18, 27) 

Section 144 imposes no limitations on 
the rights of the judgment-debtor to get 
back the benefit, to which he is entitled 
under the appellate Court’s decree, which 
has reversed or varied the trial court’s 
decree. The question whether the balance 
of convenience is in his favour or not, is 
irrelevant for the purpose of granti 
restitution. A. A. O. No. 16 of 1971, D/- 
24-8-1972 (Andh. Pra.), Reversed. 
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SRIRAMULU, J.:— This Letters Pa- 
tent Appeal is directed against the judg- 
ment of our learned brother, Madhava 
Reddy J. in A. A. A. O. No. 16 of 1971, 
allowing the appeal and setting aside the 
judgments and decrees of the lower 
courts. 

2. The material facts are: The 
respondent Society, called “Adi Hindu 
Social Service League” is a society regis- 
tered under the Hyderabad Societies Re- 
gistration Act. The respondent-Society 
runs a girls’ school in the main building 
bearing No. 480 at Esamiah Bazar, Hy- 
derabad; adjacent to the main building 


there is an open plot of land measuring 


(Para 18) © 
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about 81 sq. yards, After executing 4 
rental agreement, the appellant herein 
obtained the said open plot of land, bear- 
ing Municipal No. 4-7-1081 from the then 
Secretary of the respondent-Society on a 
monthly rent of Rs. 7, The appellant put 
up a thatched hut in the said vacant land. 
The appellant agreed to remove the hut 
when he vacates the plot of land. 


3. Since the appellant herein fail- 
ed to pay rents in respect of the said plot 
of land from July, 1953 onwards, the res- 
pondent-Society filed small cause suit 
No. 449 of 1965 against the appellant for 
the recovery of arrears of rent. The ap- 
pellant herein resisted the said suit on 
the ground that he is the true owner of 
the said plot of land; that, he had obtain- 
ed the suit land from his brother who, 
in his turn, got the said lend by way of 
gift from one Johandrrunnissa Begum 
and that he has perfected his title to the 
said land by being in long, open conti- 
nuous and un-interrupted possession of 
the same for over 34 years. He further 
denied that he was a tenant of the res- 
pondent, or that he had, at any time, paid 
the rents. 


4, Later on, the small cause suit 
was transférred to the court of the IV 
Additional Judge City Civil Court, Hy- 
derabad. By his judgment dated 17-11- 
1966, the IV Additional Judge, City Civil 
Court, Hyderabad held that the tenancy 
and the rental agreement were proved 
and that, the arrears of rent were due, 
but dismissed the suit on the ground that, 
since the tenancy had been terminated 
by the plaintiff, the suit should have been 
only for compensation or damages for 
use and occupation and that, such a suit 
was outside the cognizance of the Small 
Causes Court. 

5. Since the respondent’s suit for 
arrears of rent against the appellant was 
dismissed, for want of jurisdiction, the 
respondent filed O. S. No. 22 of 1968 in 
the Court of the II Asst. Judge, City 
Civil Court, Hyderabad, for the eviction 
of the appellant from the suit plot of 
land. The appellant raised the same de- 
fences in the suit as he had raised in the 
small cause suit which was filed against 
him for the recovery of arrears of rent. 
In his written statement, the appellant 
herein had also stated that on 9-2-1968 
he had sold away the said plot of land to 
one Kumari Anupameswari Bai through 
her father and natural guardian, Kailash 
Prashad and that, she was a necessary 
party to the suit. Since the said purcha- 
ser was not made a party to the suit, the 
suit was bad for non-joinder of necessary 
parties. The eviction suit O, S. No. 22 of 
1968, was heard and decreed ex parte on 
2-8-1969. In execution of the ex parte 
decree, the respondent obtained the pos- 
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session of the said vacant plot of land 
from the appellant. 


6. The appellant then filed an ap- 
peal against the ex parte decree in the 
court of the Chief Judge, City Civil Court 
at Hyderabad. The Chief Judge, City 
Civil Court, by his judgment dated 15-10- 
1969, allowed the appeal and set aside the 
ex parte decree. The appellant herein 
then filed E. A. No. 11 of 1969 for resti- 
tution of the suit property which was 
taken from him by the respondent in 
execution of the ex parte decree. 

q. The IV Asst. Judge, City Civil 
Court Hyderabad, allowed the said E. A. 
and directed the restitution of the suit 
property to the appellant. On appeal, 
the order of restitution was upheld by 
the Chief Judge, City Civil Court subject 
to the direction that the stair-case con- 
structed in the premises by the respon- 
dent, during the pendency of the appeal 
agaimst the ex parte decree, should be 
maintained, as far was possible, in the 
same conditions as it was at the time of 
delivery of possession to the respondent. 
The appellant was, however, allowed to 
open a 10’ door in front, in the suit plot 
of land. 


8. Aggrieved by the above judg- 
ment and decree of the Chief Judge 
City Civil Court, Hyderabad granting res- 
titution of the suit property to the appel- 
lant, the respondent-Society filed A, A. 
A. O. No. 16 of 1971 in this court. Our 
learned brother, Madhava Reddy, J. by 
his order dated 24-8-1972 allowed the 
respondent's appeal and set aside the con- 
current order of the courts below. Hence 
es Letters Patent Appeal by the appel- 

nt. 

9. The learned counsel, Sri Peri 
Subba Rao, appearing for the appellant, 
contended that Section 144 of the Code 
of Civil Procedure is mandatory and 
leaves no discretion to the court to grant 
or refuse to grant restitution in case of 
the variation or the reversal of the de- 
cree and that, it is obligatory on the part 
of the court to order restitution. The 
grounds on which Madhava Reddy, J. re- 
fused. to uphold restitution are irrélevant 
and not sound. The learned Judge refus- 
ed to allow restitution om three grounds 
viz. (i) restitution is not an invariable 
rule of universal application without ex- 
ception; (ii) balance of convenience was 
in favour of the respondent herein; and 
(iii) the appellant sold away the said plot 
of land to Kumari Anupameswari Bai and 
bas been carrying on his business else- 
where and has, therefore, no interest in 
praesenti in the suit property and he 
would, therefore, suffer no loss if resti- 
tution is not ordered. The learned coun- 
sel for the appellant submitted that all 
these grounds are not sound, and are 


~ 
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irrelevant for the purposes of granting 
restitution. In support of these argu- 
ments, the learned counsel relied upon 
the decision in State Govt, of Andhra 
Pradesh v. Manickchand Jeevraj & Co., 
(AIR 1973 Andh Pra 27), Binayak Swain 
v. Rameshchandra, (AIR 1966 SC 948) and 
ae v. Manibhai, (AIR 1965 SC 

10. The learned counsel Sri Sub- 
barayudu appearing for the respondent- 
Society on the other hand, supported the 
judgment of our learned brother, Madha- 
va Reddy J. by relying upom the reasons 
given by him in his order, He further 
submitted that the possession of the suit 
property was obtained by the respondent- 
Society from Kumari Anupameswari Bai 
and not from the appellant herein. The 
appellant is a stranger and cannot 
therefore, claim restitution. The learned 
counsel also invited our attention to the 
decisions in S. N. Banerji v. K. L. & S. 
Co. Ltd. (AIR 1941 PC 128) and Laxmi- 
chand 'v. Sundrabai (AIR 1952 Nag 275); 
and Bhagwant Singh v, Sri Kishen Das, 
(AIR 1953 SC 136). 

11. Before we enter upon a dis- 
cussion: on the question of law as to whe- 
ther the appellant is entitled to the resti- 
tution of the suit property it is necessary 
for us to record a finding on the ques- 
tion as to whether the respomdent herein 
received the possession of the suit pro- 
perty from the appellant, or from Kumari 
Anupameswari Bai. 

12. E. P. No. 11 of 1969 in O. S. 
No. 22 of 1968 was filed by the respon- 
dent (decree-holder) against the appellant 
Ganesh Pershad. In pursuance of that 
E. P. a warrant for delivery of posses- 
sion was issued by the executing Court 
and, in execution of that warrant, the 
bailiff delivered the possession of the suit 
property to the respondent, before the 
Panchas. The relevant portion of the 
Panchanama reads thus:— 

E We the panch members were 
called for to hold the panchanama in the 


above case do hereby certify that the . 


bailiff of the court along with the D. H. 
i.e., Shri M. B. Gautham, came to the 
J. D. house situated at Esamia Bazar to- 
day the 9th August, 1969 at 8 A.M. and 
intimated the purpose of arrival to the 
J. D. Sri Ganesh Pershad: accordingly 
he evicted the premises and vacant pos- 
session of land admeasuring 80 sq. yards 
pearing Municipal No. 4-7-1081 has been 
handed over to the D. H. and obtained 
receipt from him which is enclosed here- 
with and the same has been produced 
there at the site of having delivered the 
possession to the D. H. after evicting the 
J. D. from the said premises through the 
peon on the beat of drum by the drumer 
Shanker R/o Chaderghat, Hyderabad...... 2 
In view of the proceedings in the E. P. 
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and the Panchanama regarding the deli- 
very of possession, it is incorrect or un- 
-true to say that the respondent herein 
had taken the possession of the suit pro- 
perty from Kumari Anupameswari Bai. 
Our finding is that the respondent re- 
ceived the possession of the suit property 
by dispossessing the appellant from it. 

13. Section 144 of the Civil Pro- 
cedure Code, which provides for restitu- 
tion, reads thus: 


“Section 144 (1): Where and in so far 
as a decree or an order is varied or re- 
versed the Court of first instance shall, 
on the application of any party entitled 
to any benefit by way of restitution or 
otherwise, cause such restitution to be 
made as will, so far as may be, place the 
parties in the position which they would 
have occupied but for such decree or 
order or such part thereof as has ‘been 
varied or reversed: and, for this purpose, 
the court may make any orders, includ- 
ing orders for the refund of costs and for 
the payment of interest, damages, com- 
pensation and mesne profits which are 
properly consequemtial on such variation 
or reversal. 

(2) No suit shall be instituted for 
the purpose of obtaining any restitution 
or other relief which could be obtained 
by application under sub-section (1).” 


14. The doctrine of restitutiom is 
based upon the cardinal principle of law 
that the acts of Courts should not be 
allowed to work injury on the suitors. 
Section 144, C.P.C. contemplates restitu- 
tion in a case where the property has 
been received by the decree-holder under 
his decree and that decree is subsequent- 
ly, wholly or partially, reversed or vari- 
ed in other proceedings. In such a case, 
the law raises an obligation on the party, 
who receives the benefit of such errone- 
ous judgment, to deliver back the pro- 
perty to the person who had lost it. 

15. Section 144, C.P.C. is a salu- 
tary provision of law and, in order that 
this section may apply to a case, three 
conditions are necessary to be satisfied. 
They are: (i) the restitution sought must 
be in respect of a decree or order which 
had been varied or reversed: (ii) the 
party applying for restitution must be 
entitled to the benefit under a reversing 
decree or order and (iii) the relief claim- 
ed must be properly consequential on the 
reversal or variation of the decree or 
order. 

16. If those conditions are satis- 
fied, it gives mo choice er discretion to 
the court, and the only course it has to 
follow is to order restitution to the party 
which had suffered loss on account of the 
erroneous decree or order. 

17%. It is in execution of the ex parte 
decree at the instance of the respondent 


Ganesh Parshad v. Adi Hindu S. S. League (Sriramulu J.) [Prs. 12-20] A. P. 313 
(decree-holder) that the appellant herein 


was deprived of his possession of the suit 
property, and the respondent received 
the benefit of possession of the suit land. 
That very ex parte decree, under which 
the decree-holder derived the benefit, 
has been set aside by the appellate Court 
and in consequence of the appellate 
Courts judgment and decree, the appel- 
lant in this case seeks restitution. 


18. We are unable to agree with 
the learned counsel, Sri Subbarayudu, 
that the appellant in this case did not 
suffer any loss because the had sold away 
the said plot of land to Kumari Anu- 
pameswari Bai and because the possession 
of the said property was received by the 
respondent from Kumari Anupameswari 
Bai. We have already found that the res- 
pondent herein, through the execution 
proceedings, received the possession of 
the suit property from the appellant 
herein. Even if the property had been 
sold in the meanwhile, by the appellant 
to Kumari Anupameswari Bai, still he 
had to deliver possession of the same to 
her; otherwise, he would be liable: in 
damages to Kumari Anupameswari Bai. 
Therefore, by deprivation of his posses- 
sion, the appellant must, undoubtedly, be 
held to have suffered loss, To such a 
case, Section 144, C.P.C. is attracted and 
the appellant is entitled for the restitu- 
tion of the suit property. Section 144, 
C.P.C. imposes no limitations on the 
rights of the judgment-debtor to get back 
the benefit, to which he is entitled under 
the appellate Court’s decree, which has 
reversed or varied the trial Court’s de- 
cree, On a perusal of Section 144, it is 
obvious that the question whether the 
balance of convenience is in his favour 
or not, is irrelevant for the purpose of 
granting restitution. 


19. Let us then see whether the 
authorities cited by the parties beforè us 
say anything different from what we 
have stated. 


20. In S. N. Banerji v. K. L. & S. 
Co. (AIR 1941 PC 128), the Privy Coun- 
cil held that É 

is where the persons who have 
been dispossessed are found to be tres- 
passers and the persons in subsequent 
possession are lawfully in possession by 
virtue of a valid lease in their favour it 
is not necessary for the ends of justice 
that the trespassers should be restored to 
possession though they may succeed in a 
suit for possession.” 
The Privy Council observed that the de- 
cree in that particular case was not vari- 
ed but the party seeking restitution reli- 
ed upon Section 151, C.P.C. The power 
expressed in Section 151, C.P.C. is the 
inherent power of the Court to make 
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such orders as may be necessary for the 
ends of justice. Certainly, the ends of 
justice would not require delivery of pos- 
session to a trespasser as against a per< 
son who holds the property in a lawful 
manner. The decision in that case has no 
application to the facts of this case, he- 
cause the appellant herein is not a tres« 
passer. According to the respondent, the 
appellant was a tenant, and according to 
the appellant himself he was the true 
owner of the property. In either case, his 
possession would not be illegal. Nor could 
he be considered as a trespasser. 


21. In Lal Bhagwant Singh v. Sri 
Kishen Das (AIR 1953 SC 136) the Sup- 
reme Court observed that:— 


R In this situation it cannot be 
said that there was any alteration in the 
position of the parties by the Privy Coun- 
cil setting aside the compromise decree 
and restoring the decree passed by the 
Civil Judge, Sitapur, in 1936...... H 


NE Saves Tt is true that it is one of the 
first and the highest duty of a Court to 
take care that its acts do not injure any 
of the suitors and if any injury was caus- 
ed to the judgment-debtor by the sale 
held in February 1939, it was our duty 
to undo the wrong caused to him. It, 
however, cannot be said that in this case 
any wrong has been done to the judg- 
memnt-debtor which we are called upon to 
redress. It is mot possible to hold that he 
was under no obligation to satisfy either 
one or the other of the two decrees...... am 
The Supreme Court further observed 
that:— 


ree An order of restitution in ‘the 
manner asked for in the circumstamces 
of this case would be contrary to the 
principles of the doctrine of restitution 
which is that on the reversal of a judg- 
ment the law raises an obligation on the 
party to the record who received the be- 
nefit of the erroneous Judgment to make 
restitution to the other party for what 
he had’ lost and that it is the duty of the 
Court to enforce that obligation unless it 
is shown that restitution would be clearly 
contrary to the real justice of the case. 
The decree-holder in the present case has 
derived no advantage to which he was 
not entitled and the judgment-debfor has 
lost nothing.” 
From the observations so made, if is 
abundantly clear that although the ap- 
pellate court had set aside the judgment 
of the lower court, it had not the effect 


of varying or reversing the lower court's ` 


decree and the judgment-debtor did not 
suffer any loss, and the decree-holder 
did not derive any benefit to which he 
was not entitled. On these facts, the 
Supreme Court did not grant restitution, 
It must therefore, be held that in the 
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facts of that case, the Supreme Court ups 
held the refusal of restitution. 
22 In- Laxmichan 


(AIR 1952 Nag 275. Ge Nese trabai 
; ag , the Nagpur i 
Court held that: : å 
f t... The Court has mo jurisdiction 
to order restitution at the instance of a 
stranger. The functions of the Court 
under Section 144 require the presence of 
those parties who are affected by the 
variation or reversal of the decree. 
Where the applying party is not the one 
to whom the benefit of the variation or 
reversal of the decree goes, and the party 
against whom such variation or reversal 
of the decree has been ordered: is absent, 
the Court in effect tries the matter in the 
absence of any of the parties to the dis- 
pute, Such a case, according to the well- 
accepted principles of jurisdiction would 
be no case at all, the initial jurisdiction 
of the Court must be taken to be entire~ 

ly absent...... n 


23. In the instant case, the appel~ 
lant was not a stranger to those proceed- 
ings and, therefore the decision of the 
Nagpur High Court does not help the 


respondent. 

24. In Mahijibhai v. Manibhai 
(AIR 1965 SC 1477), by a Majority, the 
Supreme Court held that:— 

ana An application for restitution 
under Section 144, C.P.C. is an applica~ 
tion for execution of a decree and there- 
fore, such application is governed by 
Art. 182, Limitation Act and not by Art. 
181 of the Limitation Act which is a resi-~ 
duary article of limitation...... 


25. In State Govt. of Andh. Pra, 
v. Manickchand Jeevraj & Company 
(AIR 1973 Andh Pra 27) a Division Bench 
of this Court observed that :— 

Suites No party can take advantage of 
the wrongful acts or orders or decrees of 
any Court. The provisions of Section 144, 
are mandatory. The use of the word 
“shall” makes it obligatory on the court 
on the application of any party entitled 
for restitution to place the parties in the 
position which they would have occupied 
but for such erroneous or illegal decree 
or crder or any part thereof as has been 
varied or reversed. The Court has no dis- 
cretion to refuse the application to grant 
restitution if the ingredients of Section 
144 are satisfied.” 

26. In Bimayak Swain v. Ramesh 
Chandra* (AIR 1966 SC 948) the question 
that came up for consideration before the 
Supreme Court was, whether the: appel- 
lant was entitled to restitution of his 
properties purchased by the decree-holds 
er in execution ef the decree passed by 
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the District Judge on the ground that 
the decree was set aside by the High 
Court and the suit was remanded for re- 
hearing and fresh disposal under the pro- 
visions of Section 144 of the C.P.C. The 
facts in that case are that the properties 
of the appellant were sold in execution, 
at the instance of the respondent who 
was executing the ex parte decree pass- 
ed by the District Judge on March 9, 
1943. In execution of that decree, the 
properties of the appellant were sold and 
the respondent got delivery of possession 
of those properties on May 17, 1946. The 
suit was eventually decreed, after re- 
mand, on August 27, 1954 by the judg- 
ment of the High Court. The Supreme 
Court refused to accept the argument of 
the respondents that the execution of the 
sale-deed under the previous: ex parte 
decree, which was set aside by the High 
Court, was varied by the passing of the 
subsequent decree and, therefore, the 
appellant was not entitled to any restitu- 
tion. The Supreme Court laid down that: 


“wo. We are of the opinion that the 
appellant is entitled to restitution not- 
withstanding anything which happened 
subsequently as the right to claim resti- 
tution is based upon the existence or 
otherwise of a decree in favour of the 
plaintiff at the time when the application 
for restitution was made. The principle 
of the doctrine of restitution is that on 
the reversal of a decree, the law imposes 
an obligation on the party to the suit who 
received the benefit of the erroneous de- 
cree to make restitution to the other 
party for what he has lost. This obliga- 
tion arises automatically on the reversal 
or modification of the decree and neces- 
sarily carries with it the right to restitu- 
tion of all that has been done under the 
erroneous decree; and the court in mak- 
ing restitution is bound to restore the 
parties, so far as they can be restored to 
the same position they were in at the 
time when the court by its erroneous ac- 
tion had displaced them from.” 


27. ‘The decision in Binayak Swain 
v. Ramesh Chandar (AIR 1966 SC 948) is 
on all fours with the facts of this case. 
In execution of the ex parte decree, the 
respondent herein received possession of 
the suit property from the appellant and 
that ex parte decree has ‘been reversed 
and set aside ‘by the appellate court which 
remanded the matter for fresh disposal. 
The suit is mow pending disposal and has 
not come to an end. The truth or other- 
wise of the averments of the respondent 
and the defences raised by the appellant 
have to be gone into by the court, amd 
a final decision has to be given thereon. 
Before a final decision is given after a 
consideration of the evidence on those 
points, it is not possible to say that the 
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defences raised by the appellant in that 
suit are all false or untenable and that, 
the appellant did not suffer any loss 
when he was dispossessed of the suit pro- 
perty. Both on the date of execution of! 
the warrant of delivery of possession and 
also on the date on which he applied for 
restitution, the appellant had a subsist- 
ing interest in the suit property. It is not, 
therefore, necessary in this case to de- 
cide whether or not an applicant, for 
getting the relief of restitution, should 
possess interest in praesenti in the suit 
property. Certainly the appellant in this 
case is entitled to the restitution of the 
property which he had lost in execution 
of the erroneous decree, 


28. All the three requirements of 
Section 144, C.P.C. have been satisfied in 
this case and the reasons on which the 
learned Judge has set aside the concur- 
rent orders of the Courts below are, in 
our opinion irrelevant for the purpose of 
grant of restitution to the appellant. We, 
therefore, allow the appeal, set aside the 
order of our learned brother, Madhava 
Reddy, J. and direct the restitution of 
the suit property to the appellant here- 
in. 





29. However, in order to safeguard 
and-protect the interests of both the par- 
ties, it is necessary to order that both the 
parties shall not make any new additions 
or alterations in the existing structures. 
The staircase constructed by the respon- 
dent for the use of the girl students to 
go to the school building shall remain in 
the same condition in which it is on the 
date of this order, and shall continue to 
be so till the final disposal of the suit. 
We, accordingly order, the appellant 
shall not open the door of 10’ in the front 
as permitted by the lower appellate 
Court. In the circumstances of this case, 
each party shall bear its own costs. 

Appeal allowed. 
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768 769, 770, 1441 to 1444, 822, 862, 922, 
923, 990, 1306, 1365. 901, 903, 921, 985, 
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1136, 953, 1045, 1059, 1075, 1080, 1097, 
1111, 1464, 1465, 1096, 1258, 1342, 1206, 
1510, 1568, 1207 to 1211, 1261, 1466, 1488, 
1264 and 1340 of 1975, D/- 11-4-1975. 


(A) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973), Pre. and Section 3 (f) — Consti- 
tutional validity of Act — The Act is a 
measure of agrarian reform and falls 
within the scope of Article 31-A — Ex- 
pressions ‘estate’ and ‘rights’ in Article 
31-A, meaning of — Definition of ‘family 
unit’ satisfies requirement of Article 31-A. 
(Constitution of India, Article 31-A), 


The preamble to the Act states. that 
it is an Act to consolidate and amend the 
law relating to the fixation of ceiling on 
agricultural holdings and taking over of 
surplus lands and to provide for the mat- 
ters connected therewith, The provisions 
of the Act show that the Act is a measure 
of agrarian reform. The several provi- 
sions of the Act provide for fixation of 
ceiling on agricultural holdings, and for 
acquisition of the surplus in excess of the 
ceiling area and for distribution cf the 
same to agricultural labourers, village 
artisans or other poor persons or weaker 
sections, either for the purpose of agri- 
culture or purposes ancillary thereto. 
(Case law discussed). (Paras 50, 58) 

The expression, “estate” in Article 
31-A (2) includes any land held under 
ryotwari settlement and the expression 
“rights” in Art. 31-A (2) (b) includes any 
rights in such an “estate”. For the pur- 
pose of fixing the ceiling limit, the lands 
held by each member of the family unit 
are aggregated and it is only the rights 
of each member of the family unit in the 
surplus lands in excess of the ceiling 
limit that are acquired, Therefore the 
whole of the Act including the definition 
of ‘family unit’? is covered by Article 31-A. 

(Para 60) 

(B) Constitution of India, Articles 368, 
14, 19, 31-A, 31-B, 31-C and 39 — Powers 
of Parliament to amend Constitution — 
Articles 14, 19 and 31 whether constitute 
basic structure or essential features of the 
Constitution — A. P. Land Reforms (Ceil- 
ing on Agricultural Holdings) Act whe- 
ther protected by Articles 31-A, 31-B and 
31-C from challenge on ground of viola- 
tion of Articles 14 and 19. (A. P. Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Act (1 of 1973), Pre-) 


Article 368 does not enable Farlia- 
ment to alter the basic structure or frame- 
work of the Constitution. But the fun- 
damental rights under Articles 14, 19 and 
31 in so far as they relate to property 
rights do not constitute the basic struc- 
ture or essential features of the Consti- 
tution, Right to property conferred by 
Articles 19 and 31 and the right of equa- 
lity in its relation to right to property 
cannot form the basic structure or essen- 
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tial features of the Constitution, and are 
not outside the purview of the amending 
power of Parliament. AIR 1973 SC 1461, 
Foll. (Paras 78, 96, 100, 104) 

First part of Article 31-C which was 
held valid by the Supreme Court in AIR 
1973 SC 1461 is similar to Article 31-A 
and protects a law giving effect to the 
policy of the State towards securing the 
principles specified in Clauses (b) and (c) 
of Article 39 from challenge on the 
ground of infringement of the rights 
under Articles 14, 19 and 31 of the Con- 
stitution, The second part of Article 31-C 
ousts the jurisdiction of the Court to find 
out whether the law gives effect to the 
principles in Article 39 (b) and (c). 

(Para 103) 

Thus so far as the rights under Arti- 
cles 14, 19 and 31 in relation to property 
are concerned the Parliament has power 
te abridge or abrogate the same by exer- 
cising the power of amendment under 
Article 368 of the Constitution. There- 
fore the impugned provisions of the A. P. 
Land Reforms (Ceiling on Agricultural 
Holdings) Act are protected by the provi- 
sions of Articles 31-A, 31-B and the first 
part of Article 31-C of the Constitution 
from attack on the basis of Articles 14, 
19 and 31. (Case law discussed.) 

(Paras 167, 108) 

(C) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), Sections 3 (£f), 3 (0), 4, 8, 7 
(1), (4) and (5) read with Section 8 (1), 
Expl. 2, and 24 — Validity of — Compe- 
tence of State Legislature — Impugned 
provisions are related to land and are 
covered by Entry 18 of List 2 and hence 
not beyond the legislative competence of 
the State Legislature. (Constitution of 
India, Article 246, Sch. 7, List 2, Entry 
18.) 

All the aforesaid provisions of the 
Act are not merely ancillary but are ne- 
cessary in any legislation relating lo fixa- 
tion of ceiling on agricultural holdings. 
AIR 1972 SC 425, Eoll. (Paras 1i3, 115} 


(D) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973}, Sections 7 (3) and 3 (ji) — Vali- 
dity of — Provisions of Section 7 (3) read 
with definition of ‘land’ in Section 3 (j) 
in so far as they are made applicable to 
lands converted as Salt Pans are not out- 
side Entry 18 of List 2 and hence are 
within legislative competence of State 
Legislature, (Constitution of India, Sch. 
7, List 2, Entry 18). 

Entry 18 confers widest powers on 
the State Legislature with regard to 
rights in or over land, The word ‘lands’ 
occurring in Entry should be given the 
widest meaning and it includes not only 
agricultural land but also non-agricultural 
land, AIR 1972 SC 425 and AIR i962 SC 
1563, Foll, (Paras i117, 118) 
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It is well settled that once a law in 
pith and substance falls within the Legis- 
lative entry, an incidental encroachment 
on an entry in another list does not affect 
its validity. (Para 120) 


Therefore, it cannot be said that the 
lands being already converted into salt 
pans the provisions of Section 7 (3) 
read with Section 3 (j) cannot by adopt- 
ing the device of deeming provisions, 
treat the lands as agricultural lands fall- 
ing within the purview of Entry 18. The 
said provisions are merely incidental and 
ancillary to the main provisions of the 
Act imposing ceiling on agricultural hold- 
ings and are therefore within the legisla- 
tive competence of the State Legislature. 

(Paras 119, 121) 

Section 7 (3) which provides for ig- 
noring conversions made with a view to 
avoid or defeat the object of the law re- 
lating to reduction in the ceiling on agri- 
cultural land holdings is a legislative de- 
vice introduced by the legislature for ren- 
dering ineffective conversions of agricul- 
tural land made with a view to avoiding 
or defeating the provisions of the ceiling 
law. This provision is therefore made in 
aid of the main object of the Act and 
is within the competence of the State 
Legislature. AIR 1962 SC 50 and AIR 
1967 SC 930, Foll. (Paras 124, 126) 


(E) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973), Sections 7 (3) and 3 (j) — Vali- 
dity — Provisions of Section 7 (3) read 
with Section 3 (j) in so far as they are 
sought to be applied to the lands convert- 
ed into Salt Pang are neither beyond the 
legislative competence of State Legisla- 
ture nor repugnant to provisions of the 
Central Excises and Salt Act. (Central 
Excises and Salt Act (1944), Sections 31, 
32) — (Constitution of India, Art. 254). 


The pith and substance of the Act is 
land covered by Entry 18, List II and the 
impugned provision is ancillary and inci- 
dental to the main provisions of tne Act. 
The pith and substance of the impugned 
Act is to introduce ceiling on agricultural 
holdings and acquire lands in excess of 
the ceiling limit and distribute the same 
to agricultural labourers and other poor 
persons, or transfer the same to the wea- 
ker sections of the people dependent on 
agriculture. The mere fact that the en- 
forcement of the Act would affect to some 
extent the carrying on of the business of 
manufacture of salt, would not render the 
said provisions ultra vires. AIR 1975 
Andh Pra 262, Foll. (Paras 128, 129) 

(F) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), Sections, 3 (f) and (oì) and 4 
(1) — ‘Family unit’ and ‘Person’ — Defi- 
nitions of ‘family unit? and ‘person’ do 
not offend Second proviso to Art. 31-A (1) 
—AIR 1974 Punj and Har 162 (FB), Dis- 
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sented from. (Constitution of India, Arti- 
cle 31-A (1) Proviso 2). (General Clauses 
Act (1897), Section 3 (42).) Beast 

So far as the concept of the indivi- 
dual is concerned, the Act which relates 
to agrarian reform, deals with the indivi- 
dual's rights whether he is a member of 
the family unit or not. For the purpose of 
imposing the ceiling, the legislature 
thought fit to adopt different devices for 
fixing the ceiling limit with regard to the 
lands held by the various persons as de- 
fined in the Act. It is competent for the 
legislature to define a person in the Act 
and create an artificial unit. The defini- 
tion of a ‘person’ in General Clauses Act, 
would not restrict the powers of the State 
Legislature to define ‘a person’ and adopt 
a meaning different from or in excess of 
the ordinary acceptation of the word or 
as defined in the General Clauses Act. 
Therefore, it cannot be said that the State 
Legislature lacks competence to define a 
person so as to include an artificial fami- 
ly like the ‘family unit’, for the purpose 
of the Act. AIR 1967 SC 1776 and AIR 
1972 SC 425 and AIR 1957 SC 121 and 
AIR 1975 Kant 55 and (1974) 78 Cal WN 
639, Foll.; AIR 1974 Punj & Har 162 (FB), 
Dissented from. (Paras 136, 143, 144) 


(G) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), Sections 7 (1), 10 (5) Gi) and 
3 (1), Explanation — Validity — Provi- 
sions whether offend Article 31-A (1) Pro- 
viso 2 — Whether protected by Art. 31-B, 
(Constitution of India, Articles 31-A (1), 
Proviso 2 and 31-B) 

The said provisions 
challenge by reason of the protection 
given by Article 31-B by including the 
Act in the Ninth Schedule by the Thirty- 
fourth Constitution Amendment ‘Act. 
Article 31-B stands independent of Arti- 
cle 31-A and any act or any provision of 
the Act included in the Ninth Schedule 
cannot be challenged as violating any 
provisions of Part III of the Constitution. 
The second proviso to Article 31-A is a 
provision in Part IJI of the Constitution 
and is covered by Article 31-B and there- 
fore the challenge to the Act on the 
ground of infringement of the provisions 
of Part III is precluded by reason of the 
provisions of Article 31-B. 

(Paras 162, 163) 

The second proviso to Article 31-A 
(1) confers a fresh fundamental right. 
Even assuming that some of the impugn- 
ed provisions of the Act offend the second 
proviso to Article 31-A (1) in view of 
the Constitutional protection conferred by 
Article 31-B the said provisions of the 
Act are constitutionally valid. (Case law 
discussed). (Paras 168, 169) 

(H) Constitution of India, Articles 
31-A (1) Proviso 2 and 14 — Scope — 
Provisions whether confer rights or are 
merely constitutional prohibition or in- 
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junction imposed against legislature. 
(Constitution of India, Article 31 (2).) 
Second proviso to Article 31-A (1) 
does not merely constitute a prohibition 
or an injunction, It confers a right. The 
proviso is similar to Article 31 (2) with 
regard to payment of compensation for 
the land acquired, While Article 31 (2) 
confers a right to payment of ‘amount’ for 
the lands acquired, the second proviso to 
Article 31-A (t) provides for payment of 
eompensation at not less than the market 
value for the lands acquired which are 
within the ceiling limit and under the 
personal cultivation of a person. It is not 
disputed nor can it be disputed that Arti- 
ele 31 (2) confers a fundamental right and 
if so, the second proviso to Article 31-A 
(1) which provides for payment of com- 
pensation at not less than thé market 
value, confers a higher right than Article 
31 (2) after its amendment by the Twenty- 
fifth Amendment Act, (Para 164) 
Article 14 also confers a fundamen- 
tal right on a person, though in another 
sense it may amount to an injunction pro- 
hibiting the Legislature and the executive 


organs from making any invidious or 
hostile discrimination. (Para 166) 


(I) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973), Pre — Validity of Act — Act 
whether entitled to protection of Article 
31-C — Article 31-C ‘whether operates 
only in industrial sphere and not in agra- 
rian sphere. (Constitution of India, Arti- 
eles 31-C and 39). 


The fact that directive principles in 
Article 39 (b) and (c) were set in motion 
in some States to achieve reforms in land 
Jaw and that Article 31-C is inextricably 
bound up with Article 39 (b) and (o) 
shows that Article 31-C is not confined 
to industrial sphere but it covers both the 
industrial as well as agrarian spheres. The 
legislation relating to land reforms is a 
device for bringing about radical altera- 
tions in property rights and economic ob- 
ligations and aims at removal of concen- 
tration of wealth and distribution of 
means of production and material re- 
sources of the community. These objec- 
tives are contained in Article 39 (b) and 
(c). It is to give protection to the laws 
piving effect to the policies in Article 39 
(b) and (c) that Article 31-C has been in- 
troduced by the Constitution Tweaty-fitth 
Amendment Act the first part of which 
has been held to be valid in Kesavanand’s 
ease. AIR 1973 SC 1461. (Para 172) 

Therefore, the Andhra Pradesh Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Act is entitled to the protection of 
Article 31-C of the Constitution. 

(Para 172) 

(J) Consitution of India, Article 245 
— Retrospective legislation — Powers of 
the legislature — A. P, Land Reforms 
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(Ceiling on Agricultural Holdings) Act 
(1973) can be given retrospective 


effect so as to take away the vested rights 
under A. P. (Ceiling on Agricultural 
Holdings) Act (1961) — A. P. Land Re- 
forms (Ceiling on Agricultural Holdings 
Act (1 of 1973), Section 30). 


The Legislature is competent to re- 
peal a law and take away the vested 
rights, The A, P. Land Reforms (Ceiling 
on Agricultural Holdings) Act, 1973 by 
Section 30 not only repealed the 1961 
Act but also provided that proceedings 
pending under the said Act shall abate. 
This clearly shows that the rights accru- 
ed under the 1961 Act, were intended to 
be taken away by the- Act, (Para 174) 


(K) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act .(1 
of 1973), Pre. — Constitutional validity — 
In view of the inclusion of the Act in the 
Ninth Schedule of the Constitution and 
constitutional immunity conferred by 
Article 31-B, it cannot be challenged on 
the score of violation of Articles 14, 19 
and 31, AIR 1972 SC 425, Foll. (Consti- 
tution of India, Articles 31-B, 14, 19 and 
31). (Para 175) 


(L) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973), Section 10 Explanation I (a) — 
Validity — Provision is not unconstitu- 
tional on ground of abdication of legisla- 
tive function. (Constitution of India, 
Article 245), 


Explanation I (a) to Section 10 which 
provides for surrender of surplus lands 
by agreement of parties is not unconsti- 
tutional on the ground that it amounts to 
abdication of a legislative function, The 
said provision is within the legislative 
competence of the State lLegslalure and 
is a provision conferring a benefit on the 
persons who have to surrender land 
which is in excess of the ceiling area. 

(Para 178) 

(M) Constitution of India, Article 368 
— Power of Parliament to amend consti- 
Hron — Whether subject to any limita- 
ion. 

Article 368 does not enable Parlia- 
ment to alter the basic structure or frame- 
work of the Constitution. Therefore it 
carnot be said that the power of Parlia- 
ment to amend the Constitution is ple- 
nary and is not subject to any limitations. 
AIR 1973 SC 1461, Foll. (Para 179) 


(N) Constitution of India Article 141 
— Law declared by the Supreme Court 
— Binding on all courts within territory 
of India — Decision of Supreme Court in 
AIR 1973 SC 1461 cannot be said to be 
not binding on the High Court on ground 
that the ratio decidendi in tbat decision 
is not discernible — High Court is bound 
by the said decision, (Precedents — Law 
declared by Supreme Court). (Para 180) 
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RAMACHANDRA RAO, J.u— In 
this batch of Writ Petitions filed under 
Article 226 of the Constitution of India, 
common questions as to the constitutional 
validity of the Andhra Pradesh Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act, 1972 (hereinafter referred to as the 
Act) are raised, 
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2. The Act was passed on 31-7~ 
1972 and received the assent of the Pre- 
sident of India on 1-1-1973 and came into 
force from 1-1-1975 according to the no- 
tification issued by the Government of 
Andhra Pradesh in the Andhra Pradesh 
Extraordinary Gazette dated 18-12-1974. 
The Act was jncluded in the Ninth Sche- 
dule of the Constitution of India by the 
Thirty Fourth Constitution Amendment | 
Act, 1974. Earlier, with a view to pre- 
vent alienations of agricultural lands in 
anticipation of the ceiling lew. the 
Andhra Pradesh Agricultural Lands (Pro- 
hibition of Alienation) Ordinance, was 
promulgated on 2-5-1972, in and by which 
all alienations made from that date, have 
been declared null and void. The Ordi- 
nance was subsequently replaced by the 
Andhra Pradesh Agricultural Lands (Pro- 
hibition of Alienation) Act, 1972. The said 
Act has however been repealed by the 
present Act. 


3. The constitutionality of the 
Act and its provisions is challenged on 
the grounds that they are beyond the le- 
gislative competence of the State legis- 
lature and that they violate the provisions 
of Articles 14, 19, 31 (2) the second pro- 
viso to Article 31-A of the Cohstitution, 
and they are not saved by the provisions 
of Articles 31-A, 31-B and 31-C of the 
Constitution. 


4. Before we consider the main 
attack on the constitutionality of the Act, 
it is necessary to briefly outline the 
scheme of the Act, The Act fixes a ceil- 
ing on agricultural lang holdings nd pro- 
vides for acquisition of land which is in 
excess of the ceiling limit and for distri- 
bution of the lands acquired, to the land- 
less and poor agriculturists. The Act 
contains thirty sections and two sche- 
dules. Section 2 declares that the Act is 
for giving effect to the policy of the State 
towards securing the principles specified 
in clauses (b) and (c) of Article 39 of the 
Constitution, The expressions ‘family 
Unit’, ‘holding’, ‘owner’, ‘person’. are de- 
fined in Section 3 clauses (f), (i), (n) and 
(o) which are as follows:— 

“3 ( ‘Family unit’ means:— 

(i) in the case of an individual who 
has a spouse or spouses, such individual 
the spouse or spouses and their minor 
sons and their unmarried minor daugh~ 
ters, if any; 

(ii) in the case of an individual who 
has no spouse, such individual and his or 
her minor sons and unmarried minor 
daughters; 

(iii) In the case of an individual who 
is a divorced husband and who has not 
remarried, such individual and his minor 
sons and unmarried minor daughters, 
whether in his custody or not; - 

(iv) where an individual and his or 
her spouse are both dead, their minor 
sons and unmarried minor t daughters. 


r- 
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Explanation: Where a minor son is 
married, his wife and their offspring, if 
any: shall also be deemed to be members 
of the family unit of which the minor son 
is a member; 

3 (i) ‘Holding’ means the entire land 
held by a person: 

“G) as an owner; 

(ii) as a limited ‘owner: 

(iii) as an usufructuary mortgagee; 

(iv) as a tenant; 

(v) who is in possession by virtue of 
a mortgage by conditional sale or through 
part performance of a contract for the 
sale of land or otherwise: or in one or 
more of such capacities; and the expres- 
sion ‘to hold land’ shall be construed ac- 
cordingly: 


Explanation: Where the same land 
is held by one person in one capacity and 
by another person in another capacity, 
such land shall be included in the hold- 
ing of both such persons. - 


3 (n). ‘Owner’ includes a person by 
whom or in whose favour a trust is creat- 
ed and a person entitled to a vested re- 
mainder; but does not include a limited 
owner; and 


In the case of any land not held 
under ryotwari settlement, a person who 
is or would be entitled to the grant of a 
ryotwari patta or to the registration as 
an occupant in respect of such land under 
any law for the time being in force pro- 
viding for the conversion of such land 
into ryotwari tenure and where there is 
no such law, any person holding such 
land immediately before the specified 
date otherwise than in any one of the 
capacities specified in itams (ii) to (v) of 
clause (i); 

3 (0). ‘Person’ includes an individual 
a family unit, a trustee, a company, a 
firm, a society or an association of indi- 
viduals, whether incorporated or not.” 

5. ‘Ceiling Area’ specified in Sec- 
tion 4 is as follows: 

4, Ceiling Area: 

(1) The Ceiling area in the case of 
a family unit consisting of not more than 
five members shall be an extent of land 
equal to one standard holding. : 

(2) The ceiling area in the case of a 
family unit consisting of more than five 
members shall be an extent of land equal 
to one standard holding plus an additio- 
nal extent of one-fifth of one standard 
holding for every such member in excess 
of five, so however that the ceiling area 
shall not “exceed two standard holdings”. 

(3) The ceiling area in the case of 
every individual who is not a member of 
a family unit, and in the case of any other 
person shall be an extent of land equal 
to one standard holding. 

Explanation: In the case of a family 
unit, the ceiling area shall be applied to 
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the aggregate of the lands held by all 
the members, of the family unit.” 
6. The standard holding for dif- 
ferent classes of lands and the computa- 
tions of the holdings are mentioned in 
Section 5 and the First Schedule. 


7. Section 6 refers to the Consti- , 
a of Tribunals for the purpose of the 

ct. 

8&. Section 7 contains a special 
provision in respect of certain transfers 
by way of sale, gift, usufructuary mort- 
gage etc, made prior to the Act and it 
reads es follows: 

“7, Special provision in respect of 
certain transfers etc., already made: 


(1) Where on or after the 24th Janu- 
ary, 1971, but before the notifieg date, 
any person has transferred whether by 
way of sale, gift, usufructuary mortgage, 
exchange, settlement, surrender or in any 
other manner whatsoever, any land held 
by him or created a trust of any land 
held by him, then the burden of prov- 
ing that such transfer or creation of trust 
has not been effected in anticipation of, 
and with a view to avoiding or defeating 
the objects of any law relating to a re- 
duction; in the ceiling on agricultural 
holding shall be on such person, and 
where he has not so proved, such trans- 
fer or creation of trust, shall be disre- 
garded for the purpose of the computa- 
tion of the ceiling area of such person. 

(2) Notwithstanding anything m sub- 
section (1), any alienation made by way 
of sale. lease for a period exceeding six 
years, gift, exchange, usufructuary mort- 
gage or otherwise, anv partition effected 
or trust created of a holding or any part 
thereof, or any such transaction effected 
in execution of a decree or order of a 
Civil Court or any award or order of any 
other authority, on or after the 2nd May, 
1972 and before the notified date, in con- 
travention of the pravisions of the Andhra 
Pradesh Agricultural Lands (Prohibition 
of Alienation) Act, 1972 shall be null and 
void. 

(3) Where at any time within a pe- 
riod of five years before the notified date, 
any person has converted any agricultu- 
ral land held by him into a non-agricul- 
tural land, then the land so converted 
shall b2 deemed to be agricultural land 
on the notified date for the purpose of 
this Act.. 

(4) Where on or after the 24th Janu- 
ary, 1971, but before the notified date: 

(a) any declaration of dissolution of 
marriage has been made by a court on 
an application made on or after the 24th 
January, 1971; or 

(b) any other dissolution of marriage 
in accordance with any law or custom has 
taken place, then the land held by each 
spouse immediately before the date of 
such dissolution shall, for the purposes 
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of this Act, be deemed to be the land 
held on the notified date by the family 
unit of which they were members imm- 
ediately before such dissolution. 


(5) Where on or after the 24th Janu- 
ary, 1971, but before the notified date, any 
person has been given in adoption, then 
the land held by such person immediate- 
ly before the date of such adoption shall, 
for the purposes of this Act, be deemed 
to be held on the notified date by the fa- 
mily unit of which he was a member im- 
mediately béfore such adoption. 


(6) In every case referred to in sub- 
section (4) or sub-section (5), the compu- 
tation of the ceiling area shall first be 
made in respect of the family unit refer- 
red to in the said sub-section, ana after 
the surrender of the Jand held in excess 
of the ceiling area by such family unit, 
the remaining land held by such divorc- 
ed spouse or adopted person, as the case 
may be, shall be included in the holding 
of such divorced spouse or adopted per- 
son, whether as an individual or as a 
member of a family unit of which such 
spouse or person has become a member. 

(7) If any question arises,— 

(a) whether any transfer or crea- 
tion of a trust effected on or after the 
24th January, 1971, had been effected in 


anticipation of, and with a view to avoid- : 


ing or defeating the objects of any law 
relating to a reduction in the ceiling on 
agricultural holdings; 

(b) Whether any alienation made, 
partition effected or trust created on or 
after the 2nd May, 1972, is null and void; 

(c) Whether any conversion of agri- 
cultural land into non-agricultural land 
had taken place within a period of five 
years before the notified date; 

(d) Whether any dissolution of a 
marriage had taken place on or after the 
said date, or in accordance with any law 
or custom: 

(e), Whether any person had been 
given in adoption on or after the 24th 
January, 1971, 
such question shall be determined by the 
Tribunal, after giving an opportunity of 
being heard to the affected parties, and 
its decision thereon shall, subject to an 
appeal and a revision under this Act, be 
final. 

(8) If the Tribunal decides that any 
transfer, or creation of trust had been 
effected in anticipation of, and with a 
view to avoiding or defeating the objects 
of, any law relating to a reduction in the 
ceiling on agricultural holding-or that 
any alienation made or partition effected 
er trust created is null and void and if 
as a result of such transfer, alienation or 
creation of trust, the holding of the per- 
son or the family unit, that remains on 
the notified date, does not exceed the ex- 
tent of land that he or the family unit is 
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liable to surrender, then, the Tribunal 
shall treat the entire holding thus left 
over as the extent of land to be surren- 
dered under the provisions of this act by 
the person or the family unit, as the case 
may be; 

Provided that the balance of extent 
of land that remains liable to be surren- 
dered by the person or family unit shall, 
subject to such rules as may be prescrib- 
ed, be surrendered by the alienee who is 
in possession of such holding by virtue 
of any transaction effected in contraven- 
tion of the provisions of the Andhra Pra- 
desh Agricultural Lands (Prohibition of 
Alienation) Act, 1972. 


9. Section 8 requires the filing of 
declarations of the holdings in the forms 
prescribed and is as follows:— 


8. Declaration of holding: (1) Every 
person, whose holding on the notified date 
together with any land transferred by 
him on or after the 24th January. 1971, 
whether by: way of sale, gift, usufructuary 
mortgage, exchange, settlement, surren- 
der or in any other manner whatsoever, 
and any land in respect of which a trust 
has been created by him on or atter the 
24th January. 1971, exceeds the specified 
limit, shall, within’ thirty days from the 
notified date or within such extended pe- 
riod as the Government may notify in 
this behalf, furnish declaration in respect 
of his holding together with such land, 
to the Tribunal within whose jurisdiction - 
the whole or a major part of his holding 
is situate containing such particulars in- 
cluding those relating to lands held by 
him in any part of India outside the 
State, and jn such form as may be pres- 
cribed, 

Explanation I: Where the land js held 
by a minor, lunatic, an idiot or other per- 
son subject to like disability, not being a 
member of the family unit, the declara- 
tion shall be furnished by the guardian, 
manager or other person in charge of the 
property of such person; and where the 
land is held or is deemed to be held by a 
company, firm, association or other cor- 
porate body, the declaration shall be fur- 
nished by any person competent to act 
for such company, firm, association or 
corporate body in this behalf. 

Explanation II:— Where ‘the land is 
held or is deemed to be held by a family 
unit, the declaration shall be furnished 
by a person in management of the pro- 
perty of such family unit and the decla- 
ration So furnished shall be binding on all 
the members of the family unit: 

Provided that the Tribunal shall in the 
event of a dispute as to the declaration 
furnished by the person in management, 
give to the other members of the family 
unit an opportunity of making their re- 
presentation or of adducing evidence, if 


‘any, in respect of such declaration and 


shall consider such representations and 
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evidence before determining 
area under this Act. 

Explanation HI; 
specified limit means, 

(a) In the case of wet land — 4.05 
hectares (10 acres); 

(b) in the case of dry Iand — 10.12 
hectares (25 acres), and for the purpose 
of computing the specified limit in a case 
where the holding of any person iachudes 
both wet land and dry land, one hectare 
of wet land shall be deemed to be equal 
to two and half hectares of dry land. 

f (2) Without prejudice to the provi- 
sions of sub-section (1), the Tribunal shall 
have power to issué notice requiring any 
person holding land or residing within its 
jurisdiction who, it has reason to believe, 
holds or is deemed to hold land in excess 
of the ceiling area, to furnish a declara- 
tion of his holding, or that of his family 
unit under sub-section (1) within such pe- 
riod as may be specified in the notice, 
not being less than fifteen days from the 
date of its communication, and such per- 
son shall furnish the declaration accord- 
ingly, 

(3) If any person who is liable to 
furnish a declaration under sub-section. 
(1) or sub-section (2) fails to furnish the 
declaration within the specified time, the 
Tribunal may obtain the necessary in- 


the ceiling 


In this sub-section 


formation in such manner as may be 
prescribed. 
10. Under Section 9, the Tribunal 


has to hold an enquiry and pass orders 
determining the ceiling area in respect of 
a person, and the extent of land in ex- 
cess of the ceiling area. 

11. Section 10 provides for the 
surrender of the land in excess of the 
ceiling area. 

12. Under Section 11, the lands. 
surrendered are to vest in the Govern- 
ment and any claim or lability enforce- 
able against the lands surrendered imme- 
diately before the date of vesting in the 
Government may be enforced only against. 
the amount payable under the Act im 
respect of such land or against any other 
property of the owner. 

13. Section 12 provides for rever- 
sion of the lands surrendered by a tenant 
or an usufructuary mortgagee to the 
owner and for payment of the mortgage 
money by the owner and proportionate 
rent by the tenant. - 

14. Section 13 excludes the lands 
held by a protected tenant from the 
holding of the owner. 
the lands vested in the Government shall 
be disposed of by the Government by al- 
Totment for use as house-sites for agricul- 
tural labourers, village artisans or other 
poor persons owning no houses ‘or house- 
sites or for transfer to the weaker sec- 
tions of the people dependent on agricul- 
ture for purposes of agriculture or for 


vurposes ancillary thereto. Proviso to 
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Section 14 (1) requires that as far as. may 
be practicable, not less than one half of 
the total extent of land so allotted or 
transferred shall be allotted or transfer- 
red to the members if the Scheduled 
Castes and the Scheduled Tribes and out 
of the balance, not Iess than two thirds 
shall be allotted to members of the back- 
ward classes of citizens notified under 
Article 15 (4) of the Constitution, 


15. Section 15 specifies the 
amount payable for the lands vested in 
the Government and it reads as follows:— 

“The amount payable for any land 
vested in the Government under this Act, 
shall be a sum calculated at the rates 
specified in the second Schedule and it 
shall be paid at the option of the Govern- 
ment, either in cash or in bonds or partly 
in cash and partly in bonds. The bonds 
shall be issued on such terms and carry 
au rate of interest as may be prescrib- 
e Bed 


16. Claims for the aforesaid 
amsunts will be determined by the Tri- 
bunal under Section 16 in accordance 
with the rules prescribed. 

17. Section IT, prohibits aliena< 
tion of holdings by any persom or a mem- 
ber of a family unit after the notified 
date until he has furnished a declaration 
under Section 8, and the extent of the 
land if any to be surrendered, has been 
determined by the Tribunal and am order 
has been passed by the Revenue Divisio- 
nal Officer taking possession: of the land in 
excess of the ceiling area, and a notifica~ 
tion published under S. léiand aliemations 
made in contravention of this Section are 
declared ta be null and void. 


18. Section 18 refers to filing of 


declarations im respect ef future acqui- - 


sitions and Section 19 prevides for dec- 
larations to be furnished before the re- 
gistering officer to the effect that the 
holding of the transferor does not exceed 
the ceiling area. i 

19- An appeal is provided against 
an order of the Tribunal under Section 
20 and a further revision to the High 
Court under Section: 21. 


20. Section. 23 exempts certain. 

- categories ef lands from the operation of 
the Act, - 

21. Section 24 provides for im~ 


Under Section 14, - 


. 


position of penalties for eontravention of 
the provisions of the Act. 

22. Section 30 repeals the Andhra 
Pradesh Ceilings. on Agricultural Hold- 
ings} Act, 1961 (Act X of 1961) and the 
Andhra Pradesh Agricultural Lands (Pro= 
hibition of Alienation), Act, 1972. 

23- First Schedule to the Act re- 
Tates to the classification of tands accord- 
ing te terms or Bhagannas; and second 
schedule lays down the manner in which. 
the amount payable fer the lands vested: 
in the Government, has to be caiculated. 
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24, The Act has been included in 
the Ninth Schedule by the Thirty Fourth 
Amendment Act and is protected by Arti- 
cle 31-B which gives protection to the 
Act from attack on the ground of viola- 
tion of any of the rights conferred by the 
provisions of Part Ili of the ‘Constitution. 
Further the challenge to the Act on the 
basis of Articles 14, 19 and 31 would not 
be available to the petitioners if the Act 
falls within the purview of Articles 31-A, 
31-C of the Constitution. 


25. We shall now refer to the 
contentions urged on behalf of the peti- 
tioners in these petitions. Sri P. A. 
Chowdary, appearing for the petitioners 
in W. P. No. 35 of 1975 started by con- 
tending that several of the contentions 
based on Articles 14. 19, 31, are covered 
by the Judgmenis of the Supreme Court. 
However he raised the following points:— 


q) The definitions of ‘family unit 
and ‘*person’ are ultra vires the powers of 
the State Legislature, that any law made 
under Article 245 is subject to the provi- 
sions of second proviso to Article 31-A, 
that the State Legislature could not by 
definition create an artificial ‘family unit’ 
or ‘person’, that the ‘family -uni? as de- 
fined in the Act, is an artificial family, 
that under the second proviso to Article 
31-A, the Legislature can only make a 
law with regard to fixation of ceiling 
Emit in respect of an individual, or a na- 
tural or juristic person, and not an arti- 
ficial person like the family unit as de- 
fined in the act and that impugned pro- 
visions are therefore void ab initio for 
want of legislative competence. 


(2) The provisions of Article 14 and 
the second proviso to clause (1) of Arti- 
cle 31-A are injunctions against the le- 
gislature from enacting a law contrary to 
the aforesaid provisions, and any law 
made in contravention of the aforesaid 
provisions, would be void for want of le- 
gislative competence and therefore the 
said law is not protected by Article 31-B 
which applies only to rights conferred by 
Part IIT and not to Constitutionai limita- 
tions imposed on the legislative power 
by Article 14, and second proviso to 
clause (1) of Article 31-A of the Consti- 
tution. 


(3) (a) Article 31-B became uncon- 
stitutional after Kesavanada’s case (AIR 
1973 SC 1461). 


(b) At any rate, the inclusion of the 
Act in the Ninth Schedule by Thirty 
Fourth Amendment, affects the basie 
structure or essential feature of the Con- 
stitution, and does not get the protection 
of Article 31-B. 

(4) The definition of “family unit” is 
unrelated te agrarien reform, therefore 
Article 31-A does not protect the jaw from 
challenge under Articles 14, 19 and 31. 
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(5) Section 4 (1) fixing the ‘ceiling 
area’ in respect of a family unit read with 
the definitions of ‘family unit’ and ‘per- 
son’ affect the basie structure, as the said 
provision deprives a citizen to hold 
minimum ‘property as provided by Sec- 
tion 4 (3) in respect of an individual, The 
right to hold minimum property is secur- 
ed by the preamble to the Constitution 
and the provisions of Articles 19 (1) (9, 
23, 24, 31, 39 (a) and therefore the depri- 
vation of ‘the said right of minimum exis- 
tence by the aforesaid provisions affect 
the basic structure. 

(6) Section 7 (1) which provides for 
computation of ceiling area by including 
lands already transferred on or after 
24-1-1971, and before notified date, and 
Section 8 relating to filing of declarations, 
are unrelated to ‘land’ and therefore not 
within the legislative competence. of the 
State Legislature. Similarly the lands 
‘deemed to be held’ in Explanation II 
read with Section 7 (4) and (5) are unre- 
lated to ‘land’. Section 24 imposing pe- 
nalty is also beyond its legislative com- 
petence. 


{7) {a) Section 14 (1) proviso regard- 
ing allotment of lands to Scheduled Cas- 
tes/Scheduled Tribes and to Backward 
Classes notified by Government for pur- 
poses of Article 15 (4) is arbitrary and 
discriminatory. 

(8) Article 31-C does not protect the 
impugned law as 31-C applies only to 
laws relating to industry and not agra- 
rian reforms. 

(b) Further, an Act giving effect to 
the principles in Art. 39 (b) and (c) to get 
the protection under Article 31-C. must 
deal with an individual as a unit and not 
a body of individuals. 

(9) Ratio decidendi in Kesavananda 
Bharati’s case (AIR 1973 SC 1461) is not 
discernible; therefore it is not binding as 
a precedent. 


26. Sri M. Natesan, submitted 
that for the purpose of this case, it is not 
necessary to determine whether right to 
property is a basic structure or essential 
feature of the Constitution and that he is 
confining his challenge to the ground 
that the provisions of the Act are arbi- 
trary and discriminatory and offend the 
provisions of Article 14 of the Constitu- 
tion. 

27. He raised the following con- 
tentions. R 

1. Article 14, the right of equality. 
constitutes a basie structure or an essen- 
tial feature of the Constitution and there- 
fore the impugned law could be challeng- 
ed on the ground of Article 14: and the 
provisions of Articles 31-A, 31-B and 
31-C would not confer Constitutional im- 
munity from challenge under Article 14. 

2. The provisions of Section 3 (f), a 
(n), (0) Sections 5 (3) (4) (5) and 7 
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8, 10 (5) and 11 are not related to agra- 
rian reform and deprive the individual of 
adequate means of livelihood and offend 
the right of equality under Article 14 and 
ree saved by Articles 31-A, 31-B and 
31- 

3. Article 31-C is inapplicable as it 
applies only to laws made for giving 
effect to principles in Article 39 (b) and 
(c) which relate to the sphere of Indus- 
try and Commerce, and not to laws re- 
lating to agrarian reform. 


4. Even if the impugned law relates 
to agrarian reform, it is hit by the second 
proviso to clause (1) of Article 31-A as 
it purports to take away the land under 
the personal cultivation of a person and 
which is within the ceiling limit, and 
Article 31-B does not bar challenge to 
the Act as offending the second proviso 
to Article 31-A (1) of the Constitution. 

28. Sri G. R. Subbarayan, while 
adopting the contentions of Sri P., A. 
Chowdary and Sri M. Natesan ratsed the 
following contention, 

1. The provisions of Explanation read 
with Sec, 3 (1) defining ‘holding’, Sec. 10 
(5) (ii), “surrender of land by vested re- 
mainderman”, Sec. 7 (1) relating to bur- 
den of proof regarding transfers in anti- 
cipation of ceiling laws, are ultra vires 
the powers of the legislature as they are 
hit by the second proviso to Article 31-A 


(1). 

29. Sri P. Babul Reddy, 
the following contentions: 

1. The right of equality and the right 
to property constitute the basic structure 
or essential features of the Constitution 
and the impugned law in so far as it of- 
fends the said basic structure or essen- 
tial features is ultra vires. s 

2. The impugned law offends the 
second proviso to clause (1) of Article 
31-A of the Constitution and is not: saved 
by Article 31-B. 

3. The definitions in the Act, of ‘fa- 
mily unit’, ‘holding’, ‘owner’, ‘person’, 
‘double crop wet land’, and fixation of 
compensation under Section 15 of the 
Act, are arbitrary and discriminatory and 
are unrelated to agrarian reform and vio- 
late Articles 14, 19 and 31 of the Consti- 
tution, 


4. The State while making a law for 
giving effect to the directive principles 
under Article 39 (b) and (ec) of the Con- 
stitution, should not derogate from the 
directive principles contained in Arti- 
ele 39 (a), that minimum property and 
adequate means of livelihood should be 
assured to every individual as required 
by Article 39 (a) and that the impugned 
Act offends the provisions of Article 39 
(a) of the Constitution. 

:5. Articles 39 (b) and (c) of the Con- 
stitution contemplate distribution of the 
ownership and control of the material re- 


raised 
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sources of the community and the remo- 
val of concentration of wealth and means 
of production; but they do not provide 
for acquisition of property of an indivi- 
dual, and the impugned law which provi- 
des for acquisition of lands is unrelated 
to the objects of Article 39 (b) and (c) 
and the law is therefore not saved by 
Article 31-C of the Constitution, 


30. Sri P. Kodandaramayya, con- 
tended that right to property and the 
right of equality constitute basic struc- 
ture or essential features of the Consti- 
tution and Articles 31-A, 31-B and 31-C 
cannot have the effect of overriding basic 
structure or essential features of the Con- 
stitution and therefore the impugned Act 
in so far as it offends the said rights is 
not saved by Articles 31-A, 31-B and 
31-C of the Constitution. He further 
submits that according to the majority 
view in Kesavananda’s case (AIR 1973 
SC 1461), fundamental rights constitute 
the basic structure and therefore are 
outside the amendatory power of the Par- 
liament. 

31. Sri K. V. Narasinga Rao, 
learned counsel appearing for the peti- 
tioners in W. P. No, 1059 of 1975 raised 
the following contentions: 


1. The impugned Act deprives the 
owners of their individual holdings by 
adopting artificial definitions with regard 
to ‘family unit’ and ‘person’ and thus of- 
fends the directive principles contained 
in Article 39 (a) which requires the State 
to provide adequate means ‘of livelihood 
to every citizen and that the said defi- 
nitions are unrelated to agrarian reform 
and not covered by Articles 31-A and 
31-C of the Constitution. 


2. Section 14 (1) contemplates allot- 
ment of lands mainly for house-sites, and 
the Government may not distribute the 
lands for agricultural purposes and there- 
fore the section is wholly unrelated to 
_egrarian reform and is not protected by 
Article 31-A of the Constitution. ` 


3. The Act offends the provisions of 
the second proviso to clause (1) of Arti- 
cle 31-A and is not saved by Article 31-B 
of the Constitution. 


4, The provisions of Sections 4, 8 
and 10 of the Act provide for transfer of 
ownership or control or possession, and 
surrender of land belonging to one per- 
son by another, and that it is not a legis- 
lation with respect to land and is not 
covered by Entry. 18, List II of the 
Seventh Schedule of the Constitution and 
are therefore ultra vires the powers of 
the State Legislature. 

5. In Telangana area, there has been 
no classification of lands for over 50 
years, that the classification made by 
Section 5 of the Act is unrelated to the 
quality and fertility of the lands obtain- 
ing today and the section is arbitrary and 
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able. 

32. Sri T. Ananta Babu, contend- 


ed, that the concept of individual right is 
the very basis of a democratic way of 
life, that the provisions of the Constitu- 
tien lay special emphasis on the rights 
of an individual, that the basic structure 
of the Constitution is the protection of 
the individual’s right and that the defini- 
tion of ‘family unit’, destroys the sepa- 
rate legal identity of the individual by 
merging the individual in the ‘family unit’ 
and therefore the said definition offends 
the basic structure: 

2. That the definition of ‘family unit’ 
also offends the second proviso to clause 
(13 of Article 31-A of the Constitution as 
the Act does not contemplate surrender 
of land by the ‘family unit but by the 
individual owner who is a member of the 
family unit and that in respect of a mem- 
ber of a family unit, no ceiling has been 
fixed under the Act and therefore the Act 
is unenforceable against a member of the 
family unit. 


3. That Explanation 1 (a) to Section 
10 of the Act, provides for surrender of 
excess land by agreement of the members 
of the family unit and where there is no 
such agreement, extent surrendered shall 
be in proportion to the land held by each 
member of the family unit; and the ceil- 
ing should be fixed by the Statute and 
not by agreement of the parties, and that 
in so far as Explanation I (a) provides 
for surrender of excess land by agree- 
ment, it amounts to abdication of a legis- 
ae function and is unconstitutional; 
an : 

4, That the provisions of the Act, are 
unrelated to agrarian reform. 

33, Sri M. Suryanarayana Murty, 
learned Counsel appearing for the peti- 
tioners in Writ Petitions Nos. 1207 to 1211 
of 1975 contended that the definition of 
family unit does not satisfy the require- 
ments of Article 31-A of the Constitution 
as the ‘family unit? is not the proprietor 
of any ‘estate’ or entitled to any rights 
therein as mentioned in Articles 31-A (1) 
(a) and 31-A (2) (b) of the Constitution 
and therefore it is not saved by Article 
31-A of the Constitution. 

34, He also contended that the 
Act is unrelated to agrarian reform and 
therefore Article 31-A does not save the 
impugned Act; that the Article 31 does 
not apply to law relating to agrarian re- 
forms and that even otherwise, the pro- 
visions of the Act do not have any nexus 
with the objects mentioned in Article 39 
(b) and (c) of the Constitution and there- 
fore the protection of Article 31-C is not 
available. i 

35. He adopted the arguments of 
the other Counsel that Article 14 consti- 
tutes a basic structure of the Constitution 
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and therefore the Act is not saved by 
Article 31-B from attack on the ground 
of violation of Article 14. He also con- 
tended that the provisions of Sections 7 
and 8 of the Act offend the provisions of 
the proviso to Clause (1) of Article 31-A 
and therefore they are not saved by Arti- 
cle 31-B of the Constitution. 

36. Sri S, Venkata Reddy, and 
Sri K. Nagaraja Rao, adopted the argu- 
ments of the other counsel and contend- 
ed that the Act offends the provisions of 
the proviso to clause (1) of Article 31-A 
of the Constitution. 

37. Sri M., Jagannadha Rao, and 
Sri B. V. Subbarayudu while adopting 
the arguments of the other counsel, rais- 
ed an additional contention that the peti- 
tioners were holding lands within the 
ceiling area as fixed by the Andhra Pra- 
desh Ceilings on Agricultural Holdings 
Act, 1961, (Act No. X of 1961), that the 
impugned Act further reduced the ceiling 
area thereby depriving the petitioners of 
the lands held by them under the 1961 
Act and that the impugned Act cannot be 
given retrospective effect so as to take 
away the rights vested in the petitioners. 

Sri P. V. Seshaiah, learned 
counsel for the petitioner in W. P. No. 
651 of 1975 contended that the provisions 
of Section 8 in so far as they require a 
person to make a declaration in respect 
of lands held by him including the lands 
situate outside the State, are ultra vires 
the powers of the State Legislature. 

39. Sri K. Kameswara Raju, 
learned counsel for the petitioners in W. 
P. No, 623 of 1975 ete., submitted that he 
is not challenging the Act on the ground 
of infringement of any provisions of part 
I or on the ground that the Act does 
not relate to agrarian reform. He pro- 
ceeds on the assumption that the Act is 
intended to give effect to the policy in 
Article 39 (b) and (c) of the Constitution 
but seeks to challenge the Act mainly on 
the ground of want of legislative compe- 
tence, His contentions are as follows: 

Fixing of ceiling limit in respect of 
land does not fall under Entry 18 of List 
II or Entry 42, List III but falls under 
the residuary Item 97, of List I of the Se- 
venth Schedule to the Constitution and 
therefore the impugned Act fixing ceiling 
on agricultural holdings is ultra vires the 
powers of the State Legislature. 

The definition, of ‘family unit’ vio- 
lates the directive principles particularly 
those contained in Article 39 (a) and 39 
(f) of the Constitution as the impugned 


Act does not ensure adequate means of 

livelihood and that it also results in, 
moral or material abandonment of 

minors, 


In the context of Art. 31-A and the 
definition of ‘estate’ and other expres- 
sions like ‘holding’, ‘personal cultivation’, 
‘existing law’, ‘fixation of ceiling area’, 
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occurring in the said Article, ‘ceiling has 
to be fixed with reference to the indivi- 
dual and not a family unit and that the 
definition of ‘family unit’ and the ceiling 
fixed for a family unit violate the provi- 
sions of Article 31-A of the Constitution. 


The ceiling limit for a family unit, 
violates the Constitutional concept of a 
person as contemplated by Article 31-A 
read with the definition of person in Sec- 
tion 3 (42) of the General Clauses Act, 

_and that the family unit as defined in 
the Act in so far as the members consti- 
tuting the unit do not have any common 
right or interest or management, cannot 
be called a person as known to law; and 
the inclusion of ‘family unit’ in the defi- 
nition of ‘person’ in Section 3 (o) of the 
Act has the effect of widening the defini- 
tion of a person in Article 31-A of the 
Constitution and is ultra vires the powers 
of the State Legislature. 


Article 31-A is a special provision, 
and Article 31-B does not preclude chal- 
lenge of the Act on the ground of viola- 
tion of the provisions of Article 31-A of 
the Constitution. 

40. In W.P. 1077 of 1975 the 
Learned Counsel raised an additional 
point that Section 7 (3) read with the 
definition of land in Section 3 (i) of the 
Act which provides that land converted 
into non-agricultural land within a period 
of five years before the notified date shall 
be deemed to be an agriculutural land on 
the notified date, is ultra vires the powers 
of the State Legislature as the said pro- 
visions are unrelated to land and not 
covered by Entry 18 of List II of the 
Seventh Schedule to the Constitution and 
that the said provisions which apply to 
lands converted into Salt Pans long prior 
to coming into force of the Act, are re- 
pugnant to the provisions of the Central 
Excises and Salt Act, 1944, and the im- 
pugned Act in its application to lands 
converted into Salt Pans, is ultra vires 
the powers of the State Legislature, 

41. Sri Soli Sohrabji, contended 
that the definition of ‘family unit’ is be- 
yond the competence of the State Legis- 
lature as the definition of ‘family unit’ 
contravenes the Constitutional concept of 
a ‘person’ in Article 31-A clause (1) se- 
cond proviso. He also contended that 
Articles 31-A and 31-B do not confer 
rights but only confer Constitutional im- 
munity from challenge on the ground of 
violation of rights in Part II, that Arti- 
cle 31-A (1) second proviso does not con- 
fer a right and that it constitutes a pro- 
hibitive condition for making a law and 
that any law transgressing the said con- 
dition is ultra vires, 

42. The learned Advocate-Gene- 
ral appearing on behalf of the State of 
Andhra Pradesh contended as follows: 
The fundamental rights under Articles 14, 
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19 and 31 do not constitute the basic 
structure or essential features of the Con- `’ 
stitution, that according to the majority 
view in Kesavananda Bharati v. State of 
Kerala, AIR 1973 SC 1461, the fundamen- 
tal rights can be abridged or abrogated 
by the Parlament by exercising the 
power of amendment, that Articles 31-A, 
31-B and the First Part of 31-C have been 
held to be valid by the decisions of the 
Supreme Court, that the challenge to 
the Act on the ground of violation of the 
rights under Articles 14, 19 and 31. of 
the Constitution is precluded by the pro- 
visions of Articles 31-A, 31-B and 31-C 
of the Constitution. 


Agrarian Reforms have been given 
special protection even at the time the 
Constitution was framed, as is clear from 
Clauses (4) and (6) of Article 31, that 
subsequently the First Amendment to the 
Constitution introduced Articles 31-A and 
31-B the validity of which has been up- 
held by the Supreme Court, that Kesa- 
vananda Bharati’s case AIR 1973 SC 1461 
also proceeded on the assumption that 
Articles 31-A and 31-B are valid. 


The fact that Article 31-C first part, 
was upheld shows that the right of equa- 
lity and right to property conferred by 
Articles 14, 19 and 31 do not constitute 
basic structure or essential features of the 
Constitution. 

The State Legislature is competent 
to legislate and create an artificial ‘fami- 
ly unit’ and treat the said ‘family unit’ 
as a person for the purpose of giving 
effect to the law relating to agrarian 
reform. 

The definitions of ‘family unit’ and 
‘person’ do not offend the proviso to 
clause {1) of Article 31-A of the Consti- 
tution as it is competent for the State 
to club the several individuals for the 
purpose of fixing the ceiling on holdings. 

The impugned Act is covered by 
Entry 18, List II and Entry 42 of List TI 
of the Seventh Schedule and is within 
the legislative competence of the State 
Legislature. 

The pith and substance of the legis- 
lation is land in Entry 18, List II, and 
therefore the provisions of the Act are 
not repugnant to the Central Excises and 
Salt Act, 1944. 

The impugned Act while repealing 
the Andhra Pradesh Ceiling on Agricul- 
tural Holdings Act, 1961, further enacted 
that all proceedings pending under the 
said Act, shall abate and therefore the 
Act has been given retrospective effect 
and the rights accrued under the 1961 
Act, have been validly taken away. 

43. He further contended that Art. 
31-A (1} second proviso confers another 
fundamental right with regard to pay- 
ment of compensation for acquisition of 
lands held by a person which are under 
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his personal cultivation and which are 
within the ceiling limit. 


44, He submitted that the defini- 
tion of ‘family unit’ fixing the ceiling area 
does not violate the provisions of the 
said proviso, but conceded that the pro- 
visions of Section 7 of the Act, violate the 
provisions of the said proviso, But this 
challenge on the ground of violation of 
the second proviso, is precluded as the 
Act isincluded in the Ninth-Schedule and 
the provisions of Article 31-B of the Con- 
souon protects the Act from such an 
attack, 


45. Sri K. Subramanya Reddy, the 
Central Government standing Counsel 
adopted the agruments of the learned 
Advocate-General, and further contended 
that the Act cannot be struck down on the 
ground that it is unreasonable or unwork- 
able, that the Act relates to agrarian re- 
form, that the several contentions urged 
by the petitioners challenging the validity 
of the Act, are precluded by reason of 
the provisions of Articles 31-A, 31-B, 
31-C of the Constitution. He also raised 
a larger point that there is nothing like 
a basic structure or essential features in 
the Constitution which cannot be amend- 
ed by the Parliament in the exercise of 
the power under Article 368 of the Can- 
stitution. 


46, Sri V. Venkata Subbarao, 
learned Counsel appearing for the party 
respondents who have been impleaded, 
contended that the rights under Articles 
14 and 19 do not constitute the basic 
structure or essential features of the Con- 
stitution and that the Articles 31-A, 31-B 
and 31-C confer on the impugned Act 
immunity from challenge on the ground 
of violation of Articles 14, 19 and 31 of 
the Constitution. 


47. The various contentions urged 
on behalf of the petitioners can be con- 
veniently brought under the following 
heads: 

1. The impugned Act and in particu- 
lar the provisions of Section 3 (f) (i), (n) 
and (o) and Sections 4 (1), 5, 7, 8, 10, 11 
and the proviso to Section 14 (1), Sec- 
tion 15 and Section 24 of the Act are ar- 
bitrary and discriminatory and offend the 
rights of the petitioners under Articles 
14, 19 and 31 of the Constitution. 


2. The aforesaid provisions of the 
Act are unrelated to agrarian reform and 
therefore they are not covered by Arti- 
cle 31-A of the Constitution. 

3. The provisions of the Act in so far 
as they affect the fundamental rights 
under Articles 14 and 19 of the Consti- 
tution which constitute the basic struc- 
ture or essential features of the Consti- 
tution,. are not protected by the provi- 
sions of Articles 31-A, 31-B and 31-C of 
the Constitution 
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4. The impugned ‘provisions of the 
Act, are beyond the legislative compe- 
tence of the State Legislature as they are 
not covered by Entry 18, List II and 
Entry 42, List III of the Seventh Sche- 
dule of the Constitution. 

The provisions of Section 7 (3) 
read with the definition of land in Section 
3 (i) of the Act, in so far as they apply 
to salt pan lands, are not covered by 
Entry 18, List II but by Entry 58 of List 
I, and are not therefore within the com- 
petence of the State Legislature. 


6. The said provisions of Section 7 

(3) read with. Section 3 (i) in so far as 
they are sought to be applied to lands 
converted into Salt Pans, are repugnant 
to the provisions of the Central Excises 
and Salt Act, 1944. 
; 7. The definitions of ‘family unit’ and 
person’ are ultra vires the powers of the 
State Legislature as they offend the pro~ 
visions of the second proviso to clause (1) 
of Article 31-A of the Constitution. 

8. The protection given by Article 
31-B of the Constitution by including the 
Act in the Ninth Schedule by the Thirty 
Fourth Constitution Amendment Act, 
does not save the impugned Act from 
challenge on the ground of violation of 
the second proviso to clause (1) of Arti- 
cle 31-A of the Constitution, 

9. Assuming that the impugned 
Act is a measure of agrarian reform. it 
does not get the protection of Article 31-C 
as the said Article applies only to laws 
relating to the industrial sphere and not 
to agrarian reform. 


10, The impugned Act has no retros- 
pective effect so as to take away the 
vested rights accrued to the petitioners 
under the Andhra Pradesh Ceilings on 
Agricultural Holdings Act, 1961. 

48. Now it is clear, the challenge 
to the Act and its provisions based on 
Articles 14, 19 and 31, would be available 
to the petitioners only if the Act and the 
impugned provisions do not have the im- 
munity conferred by Articles 31-A, 31-B 
and 31-C of the Constitution. All the 
learned counsel appearing for the peti- 
tioners sought to get over the Constitu- 
tional immunity conferred by Articles 
31-A, 31-B and 31-C of the Constitution 
on the grounds that the impugned Act 
offends Articles 14 and 19 of the Consti- 
tution which constitute the basic struc- 
ture or essential features of the Consti- 
tution and that the Act is unconstitutio- 
nal for want of legislative competence. 

49. It is contended that the pro- 
tection of Article 31-A is not available as 
according to the learned Counsel for the 
petitioners, the various provisions of the 
Act are unrelated to agrarian reforms and 
fall outside the purview of Article 31-A. 

50. But it is difficult te accept this 
contention. The preamble to the Act 
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states, that it is an*Act to consolidate and 
amend the law relating to the fixation of 
ceiling on agricultural holdings and tak- 
ing over of surplus lands and to provide 
for the matters connected therewith. The 
provisions of the Act which have been ex- 
tracted earlier, show that the Act is a 
measure of agrarian reform. The several 
provisions of the Act provide for fixation 
of ceiling on agricultural holdings, and 
for acquisition of the surplus in excess of 
the ceiling area and for distribution of 
the same to agricultural labourers, village 
artisans or other poor persons or weaker 
sections, either for the purpose of agri- 
culture or purposes ancillary thereto. The 
legal position as to what constitutes an 
agrarian reform is now well-settled by the 
decisions of the Supreme Court, 


51. In Sri Ram Narain v. State of 
Bombay, AIR 1959 SC 459 dealing with 
the Constitutional validity of the Bom- 
bay Tenancy and Agricultural Lands 
(Amendment) Act (Act No. 13 of 1956), 
Bhagwati, J., after referring to the provi- 
sions of the Bombay Tenancy and Agri- 
eee Lands Act. 1948 observed as fol- 
ows:— 

“These instances culled out from 
some of the provisions of the 1948 
Act go to show that the agrarian reform 
which was initiated by that Act was de- 
signed to achieve the very same purpose 
of distribution of the ownership and con- 
trol of agricultural 
serve the common good and eliminate the 
concentration of wealth to the common 
detriment which purpose became more 
prominent when the Constitution was 
ushered in on January 26, 1950 and the 
directive principles of State Policy were 
enacted inter alia in Articles 38 and 39 
of the Constitution.” 


52. In The Kannan Devan Hills 
Produce Co. Ltd. v. State of Kerala, AIR 
1972 SC 2301 the Constitutional validity 
of Kannan Devan Hills, (Resumption of 
Lands) Act (Act No. 5 of 1971). was chal- 
lenged and it was contended that the Act 
was not a measure of agrarian reform and 
was not protected from challenge by 
Article 31-A of the Constitution. 
Lordships held that Section 9 of that Act 
envisaged three purposes namely: (1) re- 
servation of lands for promotion of agri- 
culture; (2) reservation of land for the 
welfare of agricultural population and (3) 
assignment of remaining lands to agricul- 


turists and agricultural labourers, and 
that all the purposes mentioned above 
were comprised within the concept of 


agrarian reform. Their Lordships referred 
to the decision in Ranjit Singh v. State 
of Punjab, AIR 1965 SC 632, where Hida- 
yatullah, J. (as he then was).gave a wide 
meaning to the concept of agrarian re- 
form in the following words:— 

“The scheme- of rural development 
today envisages not only equitable dis- 


lands so as to sub- - 
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tribution of land so that there is no un- 
due imbalance in society resulting in a 
landless class on the one hand and a con- 
centration of land in the hands of a few 
on the other, but envisaged also the rais- 
ing of economic standards and better- 
ing rural health and social conditions, 
Provisions for the assignment of lands tc: 
village Panchayat for the use of the 
general community or for hospitals, 
schools, manure pits, tanning grounds etc., 
enure for the benefit of rural population 
and must be considered to be an essen- 
tial part of the redistribution of holdings 
and open lands to which no objection is 
apparently taken. If agrarian reforms are 
to succeed, mere distribution of land to 
the landless is not enough. There must 
be a proper planning of rural economy 
and conditions and a body like the village 
Panchayat is best designed to promote 
welfare than individual owners of small 
portions of lands.” 


53. Their Lordships further 
that:— 


“in a sense agrarian reform is wider 
than land reform. It includes besides 
land reform something more and that 
something more is illustrated by the defi- 
nition of “common purpose” which was 
sustained in Ranjit Singh’s case.” 


54. In alater decision in State of 
Kerala v. G. R, Silkk Mfg. (Wvg.) Co., AIR 
1973 SC 2734, Kerala Private Forests 
(Vesting and Assignment) Act, 1971 was 
challenged on the ground that it was not 
a measure of agrarian reform and not 
protected by Article 31-A of the Consti- 
tution, Palekar, J.. observed in paragraph 
19 as follows:— 


“What then is the scheme of agrarian 
reform envisaged in the impugned Act? 
The title of the Act shows that it is an 
Act to provide for the vesting in the Gov- 
ernment or private forests for the assign- 
ment thereof to agriculturists and agri- 
cultural labourers for cultivation. The 
preamble shows that such private forests 
which the legislature thought to be agri- 
cultural lands in the sense, already ex- 
plained should be so utilised as to increase 
their agricultural production in the State 
to promote the welfare of the agricul- 
tural population in the State. It is fur- 
ther stated in the preamble that in order 
to give effect to the above objects it was 
necessary that the private forests should 
vest in the Government. The objectives 
of increasing the agricultural production 
and the promotion of the welfare of the 
agricultural population are clearly a pre- 
dominant element in agrarian reform. 
How these objectives are to be imple- 
mented are generally stated in Sections 
10 and 11. All the private forests, after 
certain reservations are to be assigned to 
agriculturists or agricultural labourers 
and to the poorer classes of the rural po- 
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pulation desiring bona fide to take up ag- 
riculture as a means of their livelihood.’ 

55. Krishna Iyer, J., observed in 
Paragraph 30 as follows:— 

“The concept of agrarian reform is a 
complex and dynamic one promoting 
wider interests than conventional reorga- 
nisation of the land system or distribu- 
tion of land. It is intended to realise the 
social function of the land and includes— 
we are merely giving, by way of illus- 
tration, a few familiar proposals of agra- 
tian reform — creation of economic units 
of rural production, establishment of ade- 
quate credit system, implementation of 
modern production techniques, construc- 
tion of irrigation systems and adequate 
drainage, making available fertilizers 
fungicides, herbicides and other methods 
of intensifying and jncreasing agricultural 
production, providing readily available 
means of communication and transporta- 
tion, to facilitate proper marketing of 
the village produce, putting up of silos, 
warehouses etc., to the extent necessary 
for preserving produce and handling itso 
as to bring itconveniently within the 
reach of the consumers when they need 
it, training of village youth in modern 
agricultural practices with a view to maxi- 


missing production and help solve social - 


problems that are found in relation to the 
life of the agricultural community, The 
village man, his welfare, is the target.” 

56. Again His Lordship observed 
in paragraph 31 as follows:— 

“Agricultural economists have focus- 
seq attention on the need of underdevelop- 
ed countries to upgrade the standards of 
living of village communities by resort to 
schemes for increasing food production 
and reorganising the land system. The 
main features of the agrarian situation in 
India and in other like countries are the 
gross inequality to land ownership, the 
disincentives to production and the despe- 
rate backwardness of rural life.” 

57. In a recent decision in Kh. 
Fida Ali v. State of Jammu and Kashmir, 
AIR 1974 SC 1522 the Constitutional vali- 
dity of the Jammu and Kashmir Agrarian 
Reforms: Act (26 of 1972) was challenged 
on the ground of violation of Articles 14, 
19 and 31 and that it was not protected 
by Article 31-A of the Constitution, as it 
was not a legislation relating to agrarian 
reform, On a consideration of the relevant 
provisions of the Act, it was held that the 
Act was a measure of agrarian reform. 
In coming to the said conclusion, the 
learned Judge made the following obser- 
vations in paragraphs 13, 14, 15 and 17. 

"13. From a review of the foregoing 
provisions it is obvious that the Act 
contains a clear programme of agrarian 
reforms in taking stock of the land in the 
State which is not in personal cultivation 
(Section 3) and which though in personal 
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cultivation is in excess of the ceiling area 
(section 4), A ceiling area is fixed for 
land or orchards or both measuring 12 1/2 
standard acres. After the land vests in 
the State, in accordance with the provi- 
sions of the Act, a provision is made for 
disposal of the surplus land in accordance 
with the rules, 

14. The main focus of the Act is to 
see that the tillers, who form the back- 
bone of the agricultural economy, are 
provided with land for the purpose of 
personal cultivation subject to the ceiling 
provision even in their case. The Act 
makes effective provisions for creating a 
granary of land at the disposal of the 
State for equitable distribution, subject 
to the limit, amongst the tillers of the 
soil and even the owners who would 
make ‘personal culivation’ of thè same 
within the meaning of the Act. In the 
nature of things it is imperative thata 
ceiling area has to be fixed and those who 
have so far enjoyed land in large tracks 
mostly without personally cultivating the 
same; are required to share with others 
who have no land of their own but are 
genuine tillers of the soil. Even s0,. no 
one is allowed to own more than the 
ceiling area. 


15, In fixing the ceiling area again 
land and orchards are both included. 


xx XX XX XX 

17. On the other hand, the predomi- 
nant object underlying the provisions of 
the Act is agrarian reforms, Agrarian re- 
forms naturally cannot take the same 
pattern throughout the country. Besides 
the availability of land for the purpose, 
limited in scope in the nature of things, 
the scheme has to fit in with the local 
conditions, variability of climate, rain- 
fall, peculiarity of terrain, suitability and 
profitability of multiple crop patterns, 
vulnerability to floods and so many other 
factors in formulating a scheme of agra- 
rian reforms suitable to a particular 
State. Where a modest beginning is made 
with the land at disposal, modern methods 
of mechanisation and other improvements 
can be resorted to with the help of the . 
State machinery available to the tillers of 
the soil. Such details can be worked out 
gradually by various’ processes in the 
course of implementation of the provi- 
sions of the Act and the rules which de- 
finitely provide sufficient elasticity. We 
are of opinion that the impugned Act has 
been passed with the definite object of 
agrarian reforms and cannot be success- 
fully challenged on the score of violation 
of Article 14, Article 19 and Article 31 in 
view of the provisions of Article 31-A.” 

58. The impugned Act also provi- 
des for acquisition by the State of the 
surplus lands above the ceiling limit and 
for disposal of the said lands by allot- 
ment to agricultural labourers and other 
poor persons for the purpose of agricul- 
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ture and other purposes ancillary thereto. 
We therefore hold that the impugned Act 
is a measure of agrarian reform and falls 
within the scope of Article 31-A of the 
Constitution. 

59, Sri M. Suryanarayana Murthy, 
however sought to contend that the defi- 
nition of ‘family unit’ does not satisfy the 
requirements of Articles 31-A (1) (a) and 
31-A (2) (b) of the Constitution on the 
ground that the lands sought to be acquir- 
ed are not an “estate” within the mean- 
ing of Article 31-A (1) (a) and that no 
rights of any proprietor in such an estate 
are being acquired. 

60. But we do not find any merit in 
the submission, The expression, “estate”, 
in Article 31-A (2) includes any land held 
under ryotwari settlement and the ex- 
pression “rights” in Article 31-A (2) (b) 
includes any rights in such an “estate”. 
For the purpose of fixing the ceiling limit, 
the lands held by each member of the 
family unit are aggregated and it is only 
the rights of each member of the family 
unit in the surplus lands in excess of the 
ceiling limit that are acquired. There- 
fore the whole of the Act including the 
definition of ‘family unit’ is covered by 
Article 31-A of the Constitution. 


61. We shall now refer to the 
contention urged on behalf of the peti- 
tioners that Articles 14 and 19 of the Con- 
stitution constitute the basic structure 
or essential features of the Constitution, 
and that the impugned provisions of the 
Act are not protected by the provisions 
of Articles 31-A, 31-B and 31-C from 
challenge on the ground of violation ol 
the rights conferred by Articles 14 and 
19. The contention of all the learned 
counsel for the petitioners is that the 
Supreme Court hag held in Kesavananda 
Bharati's ease AIR 1973 SC 1461 that Par- 
liament, cannot in exercise of the power 
of amendment conferred by Article 368 
of the Constitution, destroy or damage 
the basic structure or essential features 
of the Constitution, and that fundamental 
rights including Articles 14, 19 constitute 
the basic structure or essential features 
of the Constitution and therefore Arti- 
cles 31-A, 31-B and 31-C of the Consti- 
tution would not preclude challenge on 
the ground of violation of the basic struc- 
ture or essential features of the Consti- 
tution, The learned counsel for the peti- 
tioners and the respondents have cited 
passages from the Judgments of all the 
learned Judges in Kesavananda Bharati’s 
case (supra) and contended that the ma- 
jority view of the Supreme Court in the 
said decision is that fundamental rights 
constitute the basic structure or essential 
features of the Constitution and therefore 
the Constitution Amendment Acts intro- 
ducing Articles 31-A, 31-B and 31-C, 
would not consider Constitutional immu- 
nity of the Act from challenge on the 
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ground of violation of Articles 14 and 19 
of the Constitution. 


62. In order to appreciate the 
contention raised on behalf of the peti- 
tioners, it is necessary to refer briefly to 
the circumstances under which the afore- 
said Article came to be introduced in the 
Constitution and the decisions of the 
Supreme Court upholding the validity of 
the said Articles, 


63. Both the Articles 31-A and 
31-B were introduced by the Constitution 
First Amendment Act, 1951 with retros- 
pective effect with a view to validate the 
abolition of Zamindaries, and intermedia- 
ries and permanent settlement and con 
fer immunity from challenge in Courts. 
Article 31-A as enacted in 1951 provided 
that no law affecting the rights of any 
proprietor or intermediate holder in any 
estate, shall be void on the ground that 
it was inconsistent with any of the Fun- 
damental Rights in Part IN of the Con- 
stitution. Article 31-B was inserted to 
save the particular acts included in the 
Ninth Schedule, from challenge on the 
ground of contravention of any of the 
rights conferred by Part HI of the Con- 
stitution, In the Ninth Schedule, origi- - 
nally thirteen Acts relating to abolition 
of Zamindaries were included. The Con- 
stitutional validity of the First Amend- 
ment Act was challenged before the Sup- 
reme Court in Shankari Prasad v, Union 
of India, AIR 1951 SC 458 = (1952 SCR 
89), on the ground inter alia that the 
Constitution First Amendment Act passed 
by the Parliament in exercise of its power 
of amendment under Article 368 of the 
Constitution was ‘law’ within the mean- 
ing of Article 13 (2) of the Constitution, 
and that the amendment Act inserting 
Articles 31-A and 31-B which took away 
the fundamental rights conferred by Pa 
III of the Constitution was void. The 
Supreme Court unanimously held that 
there was a clear demarcation between 
an ordinary law and an Amendment. of 
the Constitution made in exercise of the 
constituent power under Article 368 and 
that in the context of Article 13, the law 
should be taken to mean rules and regu- 
lations made in exercise of ordinary le- 
gislative power and not amendment to 
the Constitution made in the exercise of 
constituent power with the result that 
Article 13 (2) did not affect amendments 
made under Article 368. 


64. Subsequently in the case of 
State of West Bengal v, Mrs. Bela 
Banerji, AIR 1954 SC 170, The Supreme 
Court held that the word compensation in 
Article 31 (2), meant full cash equivalent 
of the property deprived of, and that it 
was open to the court to invalidate laws 
if they did not provide for adequate com- 
pensation for properties: compulsorily ac- 
guired or requisitioned. With a view to 
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widen the scope of Constitutional protec- 
tion to the laws covered by Articles 31-A 
and 31-B, Parliament enacted the Con- 
stitution (Fourth) Amendment Act, 1955 
whereby Article 31 (2) was amended, pro- 
viding that the validity of laws authoris- 
ing compulsory acquisition and requisi- 
tion is not liable to be questioned on the 
fround that the compensation is inade- 
quate, Article 31-A was also amended so 


as to bring within its purview laws relat- | 


ing to social welfare. But the immunity 
fs restricted to challenge on the basis of 
Articles 14, 19 and 31 of the Constitution 
and not all the rights conferred by Part 
lll. The Ninth Schedule was amended 
by adding seven more Acts to confer pro- 
tection of Article 31-B. Even after the 
amendment, there were conflicts of views 
with regard to the question as to whether 
the amendment of Article 31 (2) would 
bar the question of adequacy of compen- 
sation from being challenged in Court: 
vide Vajravelu v. Special Deputy Collec- 
tor, AIR 1965 SC 1017: Union of India v. 
Metal Corporation, AIR 1967 SC 637 and 
Shanti Lal Mangal Das, (1969) 3 SCR 341 
(365) = (AIR 1969 SC 634 (650) ). 


65. In Bank Nationalisation case, 
R. C. Cooper v. Union of India, (1970) 1 
SCC 248 = (AIR 1970 SC-564) the view 
taken in Shanti Lal Mangal Das, AIR 
1969 SC 634, was overruled and the ques- 
tion of compensation once again became 
justiciable but on certain limited grounds. 
Further it was also found that the pro- 
tection afforded by Article 31-A was not 
effective to cover the legislation relating 
to ryotwari lands, and the several mea- 
sures of Land Reforms were successfully 
challenged in Court, vide K. Kunhikoman 
v. State of Kerala, AIR 1962 SC 723, 
Krishnaswamy Naidu v. State of Madras, 
AIR 1964 SC 1515, With a view to fur- 
ther enlarge the scone of the protection 
of Articles 31-A and 31-B, Parliament en- 
acted the Constitution Seventeenth 
Amendment Act of 1964, by which Arti- 
cle 31-A was amended by enlarging the 
definition of ‘estate’ so as to include inter 
alia land held under ryotwarj settlement 
but at the same time adding a second pro- 
viso in clause (1) of Article 31-A provid- 
ing for payment of compensation at a rate 
not less than the market value in respect 
of land held by a person which is under 
his personal cultivation and which is 
within the ceiling limit applicable to him 
under any law for the time being in force 
or any building or structure standing 
thereon or appurtenant thereto. In the 
se: Schedule, forty-four Acts were in- 
serted. 


66. The validity of the Seven- 
teenth Amendment Act was upheld by 
the Supreme Court in Sajian Singh v. 


State of Rajasthan, AIR 1965 SC 845, The © 


Seventeenth Amendment Act was again 
challenged before the Supreme Court in 
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Golaknath v. State of Punjab, AIR 1967 
SC 1643 on the ground that the Seven- 
teenth Amendment Act was beyond the 
amending power of Parliament under 
Article 368 of the Constitution. 

67. His Lordship Subba Rao, C. J.. 
speaking for the majority held in para- 
graph 53 (1). (2), (3), (4) and (5) as fol- 
lows:— 

“The aforesaid discussion leads 
the following results; 

(1) The power of the Parliament to 
amend the Constitution is derived from 
Articles 245, 246 and 248 of the Constitu- 
tion and not from Article 368 thereof 
which only deals with procedure, Amend- 
ment is a legislative process. 

(2) Amendment is ‘law’ within the 
meaning of Article 13 of the Constitution 
and, therefore, if it takes away or abridges 
the rights conferred by Part III thereof. 
it is void. y 

(3) The Constitution (First Amend- 
ment) Act, 1951, Constitution (Fourth 
Amendment) Act, 1955, and the Constitu- 
tion (Seventeenth Amendment) Act, 1964 
abridge the scope of the fundamental 
rights. But, on the basis of earlier deci- 
sions of this Court they were valid, 


(4) On the application of the doetrine 
of ‘Prospective overruling’, as explained 
by us earlier, our decision will have only 
prospective operation and, therefore, the 
r amendments will continue to be 
v. 


(5) We declare that the Parliament 
will have no power from the date of this 
decision to amend any of the provisions 
of Part III of the Constitution so as to 
take away or abridge the fundamental 
rights enshrined therein.” j 

68. In view of the Constitutional 
limitations on the power of Parliament as 
declared by the Supreme Court in the 
aforesaid two decisions in Golaknath Case 
ATR 1967 SC 1643, and Bank Nationalisa- 
tion Case 1970-1 SCC 248 = (AIR 1970 
SC 564) Parliament first enacted Consti- 
tution Twenty Fourth Amendment Act, 
1971 in and by which Articles 13 and 368 
were amended, expressly conferring 
power on Parliament to amend the Con- 
stitution in exercise of its constituent 
power, and further providing that it was 
a subject to the limitations in Article 


to 


69. Later Parliament in exercise 
of the power of amendment conferred by 
Article 368 as amended by Twenty Fourth 
Amendment Act, enacted the Constitution 
Twenty-fifth Amendment Act, 1971 in 
and by which sub-clause (2) of Article 31 
has been amended by  subsituting the 
word ‘amount’ for the word ‘compensa- 
tion’ and further providing that the law 
determining the amount or laying down 
the principle for determination of the 
amount shall not be called in question in 
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any Court on the ground that the amount 
so fixed or determined is not adequate or 
that such amount is to be given otherwise 
than in cash. A new clause 2 (b) has 
been inserted stating that nothing in Arti- 
cle 19 (1) (f) shall affect any law referred 
in Article 31 (2), 


70. Another Amendment made 
was the insertion of Article 31-C which 
reads as follows:— 


*31-C. Notwithstanding anything con- 
tained in Article 13, no law giving effect 
to the policy of the State towards secur- 
ing the principles specified in clause (b) 
or clause (c) of Article 39 shall be deem- 
ed to be void on the ground that it is in- 
consistent with, or takes away or abridges 
any of the rights conferred by Article 14, 


Article 19 or Article 31; and no law con-, 


taining a declaration that it is for giving 
effect to such policy shall be called in 
question in any court on the ground that 
it does not give effect to such policy: 

Provided that where such law is 
made by the Legislature of a State, the 
provisions of this Article shall not apply 
thereto unless such law, having “been re- 
served for the consideration of the Presi- 
dent, has received his assent.” : 
i 71. By this Article it was provid- 
ed-that a law giving effect to the policy 
for securing the principles in clauses (b) 
and (c) of Article 39 shall not be void on 
the ground that it is inconsistent with or 
takes away or abridges any of the rights 
conferred by Articles 14, 19 or 31, and 
that no law containing a declaration that 
it is for giving effect to the policy afore- 
said shall be called in question in any 
court on the ground that it does not give 
effect to such policy, 

72. By the date of passing of 
‘Twenty-Fourth and Twenty-Fifth Amend- 
ment Acts. a Writ Petition filed by H. H. 
Kesavananda Bharati, challenging the 
validity of the provisions of the Kerala 
Land Reforms Act, 1963 (Act No. 1 of 
1964) as amended by the Kerala Land Re- 
forms (Amendment) Act, 1969 (Kerala 
Act No. 35 of 1969) was pending before 
the Supreme Court. During the penden- 
cy of the said Writ Petition, the Kerala 
Land Reforms (Amendment) <Act,. 1971 
(Act No, 25 of 1971) was passed and the 
validity of the said Amendment Act was 
also permitted to be challenged in the 
said Writ Petition. While the said Writ 
Petition was pending, the Supreme Court 
by Judgment dated 26-4-1971 in Kunju- 
kutti v. State of Kerala, AIR 1972 SC 
2097 upheld the Judgment of the Kerala 
High Court striking down certain sec- 
tions of the Kerala Act. It was then that 
The Constitution (Twenty Ninth Amend- 
ment) Act, 1972 was passed inserting the 
two Kerala Acts in the Ninth Schedule. 
The challenge to the validity of the 
Twenty Ninth Amendment Act was also 
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allowed to be raised as an additional 
ground in the Writ Petition then pending 
in the Supreme Court, 

73-715. Before the Supreme Court 
the correctness of the view of the majo- 
rity in Golaknath’s case (AIR 1967 SC 
1643) and the validity of the provisions 
of Twenty-fourth, Twenty-fifth and 
Twenty-ninth ‘Constitution Amendment 
Acts were assailed. The contentions 
among others before the Supreme Court 
broadly were: 


. That the Amendment of the Constitu- 
tion by Parliament under Article 368, is 
a law within the meaning of Article 13 
(2) and that the said power of Parliament 
to amend the Constitution is subject to 
ine limitations contained in Article 13 

That Parliament’s power to amend 
the Constitution under Article 368, is not 
absolute or unlimited, that the amending 
power of Parliament, apart from the limi- 
tations contained in Article 13 (2), is in- 
herently limited by the basic structure 
and essential features of the Constitution, 
and that the fundamental rights consti- 
tute basic structure or essential features 
of the Constitution and they could not be 
abrogated or abridged by exercise of the 
amending power by Parliament. | 

76. The case was heard by all the 
thirteen Judges of the Supreme Court and 
the majority view set out at the-end of 
the Judgment is as follows:— 

“The view by the majority in these 
writ petitions is as follows:— 


1. Golakndth’s case (AIR 1967 SC 
1643) is overruled, 
2. Article 368 does not enable Par- 


liament to alter the basic structure or 
framework of the Constitution. 

3. The Constitution (Twenty-fourth 
Amendment) Act, 1971 is valid: 

4. Sections 2 (a) and 2 (b) of the 
Constitution (Twenty-fifth Amendment) 
Act, 1971 is valid. 

5. The First part of Section 3 of the 
Constitution (Twenty-fifth Amendment) 
Act, 1971 is valid. The second Part, 
namely ‘and no law containing a declara- 
tion that it is for giving effect to such 
policy shall be called in question in any 
court on the ground that it does not give 
effect to such policy’ is invalid; 

6. The Constitution (Twenty-ninth 
Amendment) Act, 1971 is valid. 

The Constitution Bench will deter- 
mine the validity of the Constitution 
(Twenty-sixth Amendment) Act, 1971 in 
accordance with law. 

The cases are remitted to the Consti- 
tution Bench for disposal in accordance 
with law. There will be no order as to 
costs incurred up to this stage. 

Sd/- S. M, Sikri, C. J.. J. M. Shelat, 
J.. K. S. Hegde, J., A- N. Grover. J, P. 
Jaganmohan Reddy, J., D. G. Palekar, J., 


1975 


H. R. Khanna, J., A. K. Mukherjea, J., 
Y. V. Chandrachud, J.”. 


77. The final order which was 
signed by all the thirteen Judges, reads 
as follows:— 


“The Constitution Bench will deter- 
mine the validity of the Constitution 
(Twenty-sixth Amendment) Act, 1971 in 
accordance with law. 


The cases are remitted to the Consti- 
tution Bench for disposal in accordance 
with law. There will be no order as to 
costs incurred upto this stage.” 


78. According to the majority 
view in Kesavananda Bharati v. State of 
Kerala, AIR 1973 SC 1461, Article 368 of 
the Constitution does not enable Parlia- 
|ment to alter the basic structure of 
framework of the Constitution. The 
learned counsel for the petitioners rely- 
ing on the aforesaid decision sought to 
contend that Articles 31-A, 31-B and 31-C 
of the Constitution do not afford protec- 
tion to a law which offends the basic 
structure or framework of the Constitu- 
tion that fundamental rights in Part III 
of the Constitution, and in particular the 
rights conferred by Articles 14 and 19 
constitute the basic structure or essential 
features of the Constitution and therefore 
the protective umbrella of Articles 31-A, 
31-B and 31-C of the Constitution is not 
available to a challenge of the Act on the 
score of Articles 14 and 19 of the Con- 
stitution. 

79. The learned counsel for the 
petitioners relied on the preamble to the 
Constitution and various other provisions 
of the Constitution to illustrate what con- 
stitutes the basic structure or essential 
features of the Constitution. 


80. But we do not think it ne- 
cessary to go into the broad question as to 
what constitute the basic structure or es- 
sential features of the Constitution. In 
these Writ Petitions the question that 
falls for consideration is whether the 
rights under Articles 14 and 19 of the 
Constitution constitute basic structure or 
essential features of the Constitution. 
None of the ‘counsel however contended 
that Article 31 constitutes basic structure 
or essential features of the Constitution. 


81. The question for consideration 
is whether Articles 14 and 19 of the Con- 
stitution constitute the basic structure or 
essential features of the Constitution. 
Here again, the question as to whether 
the broad concept of equality constitutes 
the basic structure or essential features 
of the Constitution, does not arise for 
consideration. The point for consideration 
narrows down to the question, ‘whether 
Article 14 in relation to the rights to pro- 
perty conferred by Articles 19 and 31 
constitutes a basic structure or essential 
feature of the Constitution ?’ 
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82. The learned Counsel for the 
petitioners state that according to the ma- 
jority view of the Supreme Court in 
Kesavananda Bharati’s case (AIR 1973 SC 
1461) all the fundamental rights including 
Article 14 constitute the basic structure 
or essential features: whereas the learn- 
ed Advocate-General submits that the 
majority view of the Supreme Court in 
the said case is that Articles 14 and 19 do 
not constitute the basic structure or es- 
sential features of the Constitution. We 
have to therefore refer to the view ex- 
pressed by Their Lordships of the Sup- 
reme Court on this aspect of the case. 

83. Sikri, Chief Justice held in 
paragraph 492 (c) as follows:— 

“The expression “amendment of this 
constitution” does not enable Parliament 
to abrogate or take away fundamental 
rights or to completely change the funda- 
mental features of the Constitution so as 
to destroy its identity, Within these 
linita Parliament can amend every arti- 
cle.” $ 
; 84. Shelat and Grover, JJ., held 
in paragraph 624 (2) (c) as follows:— 


“Even if the amending power inclu- 
des the power to amend Article 13 (2), a 
question not decided in Golak Nath, the 
power is not so wide as to include the' 
power to abrogate or take away the fun- 
damental freedoms.” 


85. Hegde and Mukherjea, JJ., 
held in paragraph 759 (3) as follows: 
Though the power to amend the 


Constitution under Article 368 is a very 
wide power, it does not yet include the 
power to destroy or emasculate the basic 
elements or the fundamental features of 
the Constitution.” 


: Jaganmohan Reddy, J., held 
in paragraph 1222 (2) as follows:— 
“Twenty-fourth Amendment: The 


word ‘amendment’ in Article 368 does not 
include repeal. Parliament could amend 
Article 368 and Article 13 and also all 
the fundamental rights and though the 
power of amendment is wide, jt is not 
wide enough to totally abrogate or emas- 
culate or damage any of the fundamen- 
tal rights or the essential elements in 
the basic structure of the Constitution or 
of destroying the identity of the Consti- 
tution, Within these limits, Parliament 
can amend every article of the Constitu- 
tion. Parliament cannot under Article 368 
expand its power of amendment so as to 
confer on itself the power to repeal, abro- 
gate the Constitution or damage, emascu- 
late or destroy any of the fundamental 
rights or essential elements or the basic 
structure of the Constitution or of destroy- 
ing the identity of the Constitution, and 
on thè construction placed by me, the 
Twenty-fourth Amendment is valid, for it 
has not changed the nature and scope of 
the amending power as it existed before 
the Amendment.” 
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87. According to the view of the 
six learned Judges, the fundamental 
rights constitute the basic structure or 
essential features of the Constitution and 
they cannot be abrogated or destroyed or 
emasculated. But according to the other 
learned Judges, the fundamental rights do 
not constitute the basic structure or es- 
sential features. 


88. Ray, J. (as he then was) held 
in paragraph 1078 as follows: 


“The power to amend is wide and un- 
limited. The power to amend means the 
power to add, alter or repeal any provi- 
sion of the Constitution. There can be 
or is no distinction between essential and 
inessential features of the Constitution to 
raise any impediment to amendment of 
alleged essential features. Parliament in 
exercise of constituent power can amend 
any provision of this Constitution.” 

89. Palekar, J., held in paragraph 
1328 that there were no limitations on 
the power to amend fundamental rights 
and concluded in paragraph 1343 (1) and 
(2) as follows:— 

“The power and the procedure for 
the amendment of the Constitution were 
contained in the unamended Article 368. 
ı An Amendment of the Constitution in ac- 
cordance with the procedure prescribed in 
that Article is not a ‘law’ within the 
meaning of Article 13. An amendment of 
the Constitution abridging or taking away 
a fundamental right conferred by Part III 
of the Constitution is not void as contra- 
vening the provisions of Article 13 (2). 
The majority decision in Golak Nath v. 
State of Punjab, (AIR 1967 SC 1643) is 
with respect, not correct, 

(2) There were no implied or inhe- 
rent limitations on the Amending power 
under the unamended Article 368 in its 
operation over the fundamental rights. 
There can be none after its amendment.” 

90. Mathew, J., took the view that 
all the fundamental rights could be 
amended by way of addition, variation or 
repeal. In paragraph 1798 on the ques- 
tion of the power of amendment of fun- 
damental rights, the learned Judge con- 
cluded as follows: 

“I hold that the decision in Golak- 
nath Case that the Parliament had no 
power to amend Fundamental Rights in 
such a way as to take away or abridge 
them was wrong, that the power to amend 
under Article 368 as it stood before the 
24th Amendment was plenary in charac- 
ter and extended to all the provisions of 
the Constitution, that the 24th Amend- 
ment did not add anything to the content 
of Article 368 as it stood before the 
amendment, that it is declaratory in 
character except as regards the compul- 
sory nature of the assent of the President 
to a bill for amendment and that the 
article as amended makes it clear that all 
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the provisions of the Constitution can be 
amended by way of addition, variation or 
repeal. The only limitation is that the 
Constitution cannot be repealed or abro- 
gated in the exercise of the power of 
amendment without substituting a me- 
chanism by which the State is constituted 
and organised. That limitation flows from 
the language of the article itself.” 

91. Dwivedi, J., also held in para- 
graph 2008, that: 

“the word ‘amendment’ in Article 
368 is broad enough to authorise the 
varying, repealing or abrogating of each 
and every provision in the Constitution 
including Part III, and that there are no 
inherent and implied limitations on the 
amending power in Article 368.” 


92. Beg, J., concurred with the 
reasons of Ray, J. (as he then was) and 
Mathew, J. and Dwivedi, J, 

93. Chandrachud, J., concluded in 
paragraph 2156 (3) as follows:— 

“The decision of the leading majority 
and of Hidayatullah, J. (in Golak Nath’s 
case) that Parliament had no power to 
amend the Constitution so as to abrogate 
or take away Fundamental Rights is in- 
correct.” 

94, Khanna, J., summarised his 
conclusions in paragraph 1550. The con- 
clusions in sub-paragraphs (vi), (vii), 
(viii), (ix) and (x) are relevant for the 
purpose of this case and are as follows: 

“(vi) The possibility that power of 
amendment may be abused furnishes no 
ground for denial of its existence, The 
best safeguard against abuse of power is 
public opinion and the good sense of the 
majority of the members of Parliament. 
It is also not correct to assume that if 
Parliament is held entitled to amend Part 
IN of the Constitution, it would automa- 
tically and necessarily result in abroga- 
tion of all fundamental rights. 

(vii) The power of amendment under 
Article 368 does not include the power to 
abrogate the Constitution nor does it in- 
clude the power to alter the basic struc- 
ture or framework of the Constitution. 
Subject to the retention of the basic 
structure or framework of the Constitu- 
tion, the power of amendment is plenary 
and includes within itself the power to 
amend the various articles of the Consti- 
tution, including those relating to funda- 
mental rights as well as those which may 
be said to relate to essential features, No 
part of a fundamental right can claim im- 
munity from amendatory process by being 
described as the essence or core of that 
right. The power of amendment would, 
also include within itself the power to 
add, alter or repeal the various articles. 

(viii) Right to property does not per- 
tain to basic structure or framework of 
the Constitution. 

(ix) There are no implied or inherent 
limitations on the power of amendment 
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apart from those which inhere and are 
implicit in the word “amendment”. The 
said power can also be not restricted by 
reference to natural or human rights. 
Such rights in order to be enforceable in 
a Court of law must become a part of the 
statute or the Constitution. 

(x) Apart from the part of the Pre- 
amble which relates to the basic struc- 
ture or framework of the Constitution, 
the Preamble does not restrict the power 
of amendment.” 


95. According to the conclusions 
of their Lordships Ray, J., (as he then 
was) Palekar, Khanna, Mathew, Beg, 


Dwivedi and Chandrachud, JJ., funda- 
mental rights are not beyond the amend- 
ing power of Parliament as they do not 
constitute the basic structure or essential 
features of the Constitution. The reasons 
given by the learned Judges are as fol- 
lows: 

Ray, J. (as he then was): ‘“Funda- 
mental rights are social rights conferred 
by the Constitution. There is no law 
above the Constitution. The Constitution 
does not recognise any type of law as 
natural lew. (Para 953). 


“On the one hand there is a school of 
extreme natural law philosophers who 
claim that a natural order establishes that 
private capitalism is good and socialism 
is bad. On the other hand, the more ex- 
treme versions of totalitarian legal philo- 
sophy deny the basic value of the human 
personality as such. Outside these ex- 
tremes there is a far greater degree of 
common aspirations. The basic autono- 
my and dignity of human personality is 
the moral foundation of the teaching of 
modern natural law philosophers, like 
Maritain, It is in this context that our 
fundamental rights and Directive Princi- 
ples are to be read as having in the ul- 
timate analysis a common good. The Di- 
rective Principles do not constitute a 
set of subsidiary principles to fundamen- 
tal rights of individuals. The Directive 
Principles embody the set of social prin- 
ciples to shape fundamental rights to 
grant a free scope to the large scale wel- 
fare activities of the State, Therefore, it 
will be wrong to equate fundamental 
rights as natural, inalienable, primordial 
rights which are beyond the reach of the 
amendment of the constitution, It is in 
this context that this court in (1959) 
Suppl 1 SCR 528 = (AIR 1959 SC 149) 
said that the doctrine of natural rights is 
nothing but a foundation of. shifting sand”. 
(Para. 955). 

Palekar, J:— “The further argu- 
ment that fundamental rights are inalien- 
able natural rights and, therefore, un- 
amendable so as to abridge or take them 
away does not stand close scrutiny.” 
(Para 1287). 

‘The so-called natural rights which 
were discovered by philosophers cen- 
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turies ago as safeguards against contem- 
porary political and social oppression 
have in course of time, like the principle 
of laissez faire in the economic sphere, 
lost their utility as such in the fast chang- 
ing world and are recognised in modern 
political Constitutions only to the extent 
that organised society is able to respect 
them. That is why the Constitution has 
specifically said that the rights are con- 
ferred by the people on themselves and 
are thus, a gift of the Constitution (para. 
1288) 

“Nor is it correct to describe the 
fundamental rights, including the right to 
property as rights “reserved? by the 
people to themselves. The Constitution . 
does not use the word “reserved”, It says 
that the rights are “conferred” by the 
people upon themselves, suggesting there- 
by that they were a gift of the Constitu- 
tion. The Constitution had, therefore, a 
right to take them away.” (para. 1289). 


Khanna, J.i-— “What we are con- 
cerned with is as to whether on the true 
construction of Article 368, the Parlia- 
ment has or has not the power to amend 
the Constitution so as to take away or ab- 
ridge fundamental rights. So far as this 
question is concerned, the answer, in my 
opinion, should be in the affirmative, as 
long as the basic structure of the Consti- 
tution is retained”. (para. 1432). 


“Subject to the retention of the basic 
structure or framework of the Constitu- 
tion, I have no doubt that the power of 
amendment is plenary and would include 
within itself the power to add, alter or 
repeal the various articles including those 
reves to fundamental rights.” (para. 


“The word “amendment” in Article 
368 must carry the same meaning whe- 
ther the amendment relates to taking 
away or abridging fundamental rights in 
Part III of the Constitution or whether it 
pertains to some other provisions outside 
Part IH of the Constitution. No serious 
objection is taken to repeal, addition or 
alteration of provisions of the Constitu- 
tion other than those in Part III under 
the power of amendment conferred by 
Article 368. The same approach, in my 
opinion should hold good when we deal 
with amendment relating to fundamental 
rights contained in Part III. of the Consti- 
tution. It would be impermissible to dif- 
ferentiate between scope and width of 
power of amendment when it deals with 
fundamental rights and the seope and 
width of that power when it deals with 
provisions not concerned with fundamen- 
tal rights.” (para. 1446). 

“We may now deal with the concept 
of natural rights, Such rights are stated 
to be linked with cherished values like 
liberty, equality and democracy. It is 
urged that such rights are inalienable and 
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cannot be affected by an amendment of 
the Constitution, I agree with the learn- 
ed counsel for the petitioners that some 
of the natural rights embody within 
themselves cherished values and repre- 
sent certain ideals for which men have 
striven through the ages. The natural 
rights, have, however, been treated to be 
not of absolute character but such as are 
subject to certain limitations, - Man being 
a social being, “the exercise of his rights” 
hag been governed by his obligations to 
the fellow beings and the society, and as 
such the rights of the individual have 
been subordinated to the general weal. No 
one has been allowed to so exercise his 
rights as to impinge upon the rights of 
others. Although different streams of 
thought still persist, the later writers 
have generally taken the view that natu- 
ral rights have no proper place outside 
the constitution and the laws of the state. 
It is up to the state to incorporate natu- 
ral rights, or such of them as are deem- 
ed essential, and subject to such limita- 
tions as are considered appropriate, in 
the constitution or the laws made by it. 
But independently of the constitution and 
the laws of the state, natural rights can 
have no legal sanction and cannot be en- 
forced. The courts look to the provisions 
of the Constitution and the statutory law 
to determine the rights of individuals. 
The binding force of constitutional and 
statutory provisions cannot be taken away 
nor can their amplitude and width be 
restricted by invoking the concept of 
natural rights, Further as natu- 
ral rights have no place in order to 
be legally enforceable outside the provi- 
sions of the Constitution and the statute, 
and have to be granted by the constitu- 
tional or statutory provisions, and to the 
extent and subject to such limitations as 
are contained in those provisions, those 
rights, having been once incorporated in 
the Constitution or the statute. can be 
abridged or taken away by amendment 
of the Constitution or the statute. The 
rights, as such} cannot be deemed to be 
supreme or of superior validity to the 
enactments made by the State, and not 
subject to the amendatory process,” 
(para, 1467). 


“It cannot, therefore, be said that the 
stress in the impugned amendments to 
the Constitution upon changing the econo- 
mic structure by narrowing the gap be- 
tween the rich and the poor is a recent 
phenomenon, On the contrary, the above 
material shows that this has been the ob- 
jective of the national leaders since be- 
fore the dawn of independence, and was 
one of the underlying reasons for the 
First and Fourth Amendment of the Con- 
stitution. The material further indicates 
that the approach adopted was that there 
should be no reluctance to abridge or re- 
gulate the fundamental right to property 
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if it was felt necessary to do so for chang- 
ing the economic structure and to attain 
the objectives contained in the Directive 
Principles.” (pară 1495). 


“So far as the question ïs concerned 

as to whether the right to property, can 
be said to pertain to basic structure or 
framework of the Constitution, the ans- 
wer, in my opinion, should plainly be in 
the negative. Basic structure or frame- 
work indicates the broad outlines of the 
Constitution, while the right to property 
is a matter of detail, It is apparent from 
what has been discussed above that the 
approach of the framers of the Constitu- 
tion was to subordinate the individual 
right to property to the social good. Pro- 
perty right has also been changing from 
time to time.” (para 1496). 


Mathew, J.: “That all natural rights 
are liable to be limited or even taken 
away for common good is itself a princi- 
ple recognised by all writers on natural 
law. “However, even though man’s natu- 
ral rights are commonly termed absolute 
and inviolable, they are limited by the 
requirements of the universal order to 
which they are subordinated, Specifical- 
ly, the natural rights of man. are limited 
intrinsically by the end for which he has 
received them as well as extrinsically by 
the equal rights of other men, by his du- 
ties towards others.” And when the Par- 
liament restricts or takes away the exer- 
cise of the Fundamental Rights by mili- 
tary personnel or the police charged with 
the duty of maintaining the peace, that 
does not mean that there are no natural 
rights, or, that by and large, the Funda- 
mental Rights are not a recognition of 
the natural rights. It only shows that 
Fundamental Rights like natural rights 
are liable to be limited for the common 
good of the society. John Lockes himself 
did not understand that natural rights 
are absolute and nowhere did he say ‘so. 
In other words, because Parliament can 
restrict the exercise of or even take away 
the Fundamental Rights of the military 
personnel or the police charged with the 
duty of maintaining peace by law, it does 
not follow that fundamental Rights, by 
and large, are not a recognition of the 
basic human rights or that those rights 
are not liable to be limited by positive law 
for common good.” (para. 1694). 


"To sum up this part of the discus- 
sion I think there are rights which in- 
here in human beings because they are 
human beings — whether you call them 
natural rights or by some other appella- 
tion is immaterial, As the preamble in- 
dicates, it was to secure the basic human 
rights like liberty and equality that the 
people gave unto themselves the Consti- 
tution and these basic rights are an essen- 
tial feature of the Constitution: the Con- 
stitution was also enacted by the people 
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to him for personal cultivation was below 
fifty acres, and where this condition was 
satisfied, the land-holder would be entitl- 
ed to terminate the lease in respect of 
only so much area of the land as was ne- 
cessary to make the total area equal to 
fifty acres.” 


Then the provisions of sub-sections (3), 
(4) and (5) of Section 9 were set out and 
the Full Bench proceeded to observe as 
follows:— 


“This section did not contemplate any 
application being made by the land-hol- 
der to the Revenue Officer. The only ap- 
plication to the Revenue Officer provided 
for by this section was an application by 
a lessee under sub-section (3). On such 
an application, the Revenue Officer had to 
hold an enquiry and thereafter decide the 
application. The opening words “if under 
sub-section (4) the lease of a protected 
lessee is terminated’ in sub-section (5), 
indicate that the order which the Revenue 
Officer had to make in case he held that 
the notice under sub-section (1) of Section 
9 was bona fide, was an order terminating 
the lease of the protected lessee. This is 
made further clear by sub-section (1) of 
Section 19, which refers to ‘a protected 
lessee against whom an order for the ter~ 
mination of the lease has been passed 
under Section 9’. The only order which 
the Revenue Officer could make under 
Section 9 is an order on the application 
made by the lessee under sub-section (3). 
It is, therefore, clear that if the Revenue 
Officer, after holding the inquiry contem- 
plated under sub-section (4), came to the 
conclusion that the notice was valid, he 
had to make an order for the termination 
of the lease,” 


10. It is true that the Full Bench 
ultimately took the view that the proceed- 
ing started on an application under Sec- 
tion 19 (1) of the Berar Regulation of 
Agricultural Leases Act was a part or 
continuation of the proceeding under Sec- 
tion 8 or under sub-section (3) of Section 
9, for, the lessee’s rights could not be 
said to have been effectively determined 
until an order for ejectment had been 
made under Section 19, and that, there- 
fore, an application under Section 19 of 
the said Act after commencement of the 
Bombay Tenancy Act, 1958 was an appli- 
cation in a pending proceeding of the kind 
referred to in clause (a) of sub-section (3) 
of Section 132 of the Tenancy Act. 1958. 
That sub-section would, therefore, apply 
to such an application and it will be 
deemed to have been instituted under the 
Tenancy Act and shall be liable to be dis- 
posed of in accordance with the provi- 
sions of the Tenancy Act. It may be stat- 
ed that this latter part of the Full Bench 
decision was not approved of and was ac- 
tually overruled by the Supreme Court in 
the case of Ramchandra v, Tukaram, 


Ware m fan <7T rt 1. 


Gopal v. Sagirabegum (Tulzapurkar J.) 


[Prs. 9-10} Bom, 273 


1965 Mah LJ 850 = (AIR 1966 SC 557) 
but the scheme of the Berar Act 1951 and 
particularly of Secs. 8, 9 and 19 thereof, 
as was propounded by the Full Bench in 
Jayantraj’s case, was not touched or dis- . 
sented from by the Supreme Court. In 
fact before the Supreme Court Counsel, 
who appeared for the appellant in that 
case did not touch on the correctness or 
otherwise of the view which the Full 
Bench in Jayantraj’s case had taken on 
the scheme of the relevant provisions of 
the Act, but had merely raised a conten- 
tion that the High Court had not correct- 
ly interpreted Section 132 (3) of the Te- 
nancy Act, 1958. In other words, the 
scheme of the provisions of Sections 8, 9 
and 19 of the Berar Act 1951, as pro- 
pounded by the Full Bench of this Court 
in Jayantraj’s case that proceedings taken 
under Section 8 read with Section 19 and 
proceedings taken under Section 9 read 
with Section 19 were part and parcel of 
one and the same proceedings was nei- 
ther disapproved nor dissented from by 
the Supreme Court. It is thus clear that 
the Supreme Court, only reversed the 
view of the High Court on the scope of 
applicability of Section 132 and the provi- 
sions of sub-sections (3) and (4) of Section 
38 in consequence of the interpretation, 

which was put upon the provisions of Sec- 
tion 132 of the new Tenancy Act. That 
being the position, it seems to us clear, 
both in view of the Full Bench decision 
in Jayantraj’s case as well as on a consi- 
deration of the scheme of the provisions 
contained in Sections 8, 9 and 19 of the 
Berar Act 1951 that the distinction sought 
to be made by Mr. Kherdekar between 
two classes of cases, one in which a notice 
simpliciter under Section 9 (1) has been 
served by the landlord upon the tenant 
without any proceedings having been ini- 
tiated by the tenant under Section 9 (3) 
and the other in which after service of 
notice under Section 9 (1) the tenant has 
taken proceedings to challenge the notice 
under Section 9 (3) of the said Act is well 
founded and that in the former class of 
cases an order under Section 8 (1) (g) 
would be necessary to effectively termi- 
nate a protected tenancy while in the lat- 
ter class of cases such an order would be 
unnecessary and we do find considerable 
force in his contention that the provisions 
of Section 8 (1) (g) and the provisions of 
Section 9 of the said Act, which open 
with a non obstante clause, could be har-- 
moniously construed and given effect to 
in this manner. In other words, a notice 
under Section 9 (1) of the Berar Act 1951, 

by itself, would not be sufficient to effec- 
tively terminate the lease of a protected 
tenant without an order having been 
obtained under Section 8 (1), (g), but in 
cases where a notice under Section 9 (1) 


is followed by an application by the te- 
nant under S. 9 (3) challenging the notice 
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on the grounds available to him and an 
appropriate order is passed by the Re- 
venue Officer under Section 9 (4) reject- 
ing the tenant’s challenge to the notice, 
the lease of the protected tenant would 
be effectively terminated, 


AL In this behalf it would be con- 
venient at this stage to refer to a judg- 
ment of Mr, Justice Padhye delivered on 
20th/21st September, 1966, in the case of 
Madhav v. Shripat, Special Civil Appln. 
No. 929 of 1965 reported in 1967 Rev. 
Rul. Note No. (D) 15, In that case the 
landlord had served the tenant with a 
notice dated 7-12-1955 under Section 9 (1) 
of the Berar Act, 1951 terminating the 
latter’s lease with effect from 1-4-1956 
on the ground that the landlord required 
the land bona fide for personal cultiva- 
tion. The tenant had made an applica- 
tion under Section 9 (3) on 19-12-1955 
challenging the bona fide of the notice on 
the ground that the landlord had mors 
than 50 acres of land in his personal cul- 
tivation. The Sub-Divisional Officer re- 
jected. the contention of the tenant and 
held that the notice served by the land- 
lord was bona fide. The order did not 
specifically state that the lease of the te- 
nant had been terminated and the absence 
- of express words to that effect gave rise 
to a contention that there was an order 
terminating the lease of the tenant, It 
was also contended on behalf of the te- 
nant before the learned Judge that since 
no order under Section 8 (1) (£) had been 
obtained by the landlord terminating the 
tenancy, the landlord was not entitled to 
possession. Both these contentions were 
negatived by Mr, Justice Padhye, who 
took the view that the lease of the pro- 
tected tenant had been effectively termi- 
nated. Reliance was placed upon the Sup- 
reme Court judgment in Ramchandra v. 
Tukaram (cit, supra) in support of the 
contention that an order under Section 8 
(1) (¢) was a must and unless such an 
order was passed, the landlord could 
never have any right to obtain possession. 
Dealing with this contention Mr. Justice 
Padhye observed as follows:— 


“In that case (Ramchandra v. Tuka- 
ram), the land-holder had given a notice 
under Section 9 (1) terminating the lease 
of the protected lessee on the ground of 
personal cultivation. The tenant, it ap- 
pears, did not challenge the bona fide of 
that notice as required by sub-section (3) 
of Section 9 and hence he made an appli- 
cation under Section 8 (1) (g) for an 
order of the Revenue Officer. In that 
context, it was held by their Lordships 


that a mere notice under Section 9 (1) is- 


not sufficient, but it must be followed by 
an order under Section 8 (1) (g). The 
question whether an order under Section 
8 (1) (2) would still be necessary if an 
order under sub-section (4) of Section 9 
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on the application under sub-section (3) 
of Section 9 is already passed was not 
canvassed before their Lordships. If the 
provisions of sub-section (4) read with 
sub-section (5) of Section 9 contemplate 
an order of termination being passed, then 
there does not appear to be any necessity 
of duplicating the proceedings for another 
order under Section 8 (1) (g). It is only 
in a case where the lessee does not chal- 
lenge the bona fides of the notice, then an 
occasion for obtaining an order under 
Section 8 (1) (g) can arise, On reading the 
two provisions together, it appears te me 
that where an order has been passed 
under sub-section (4) of Section 9, there 
is no need of another order under Section 
8 (1) (g). If the notice is not challenged 
by the lessee then only the order under 
Section 8 (1) (g) is necessary to be ob- 
tained.” 

On the true effect of the order that was 
passed by the Sub-Divisional Officer on 
the tenant’s application under Section 9 
(5), Mr. Justice Padhye observed as fol- 
lows:— 

._ “The order states that the notice 
given by the land-holder cannot be said 
to be ill conceived and he held the notice 
as a bona fide one and rejected the ap- 
plication filed by the respondent No. 1 
lessee. The order passed is in fact one 
under sub-section (4) of Section 9. If the 
Revenue Officer comes to the conclusion 
that the notice is valid bona fide, then an 
order for the termination of the lease has 
to be made. The Sub-Divisional Officer 
did not say in so many words that the 
lease of the respondent’ No. 1 is held to 
be terminated. It would have been þet- 
ter if the learned Sub-Divisional Officer 
had specifically stated so in the said 
order. However, mere absence of those 
words in the order would not make that 
order one for not terminating the lease 
of the lessee. On a finding that the notice 
is valid and bona fide, the result must 
necessarily follow that the lease stands 
terminated.” 

It is thus clear that the view taken by 
the learned Judge in the above case was 
that if an order was pased on an applica- 
tion under sub-section (3) of Section 9 in 
favour of the Land-holder in which the 
netice was declared to be bona fide, it 
will be futile for the land-holder to ap- 
ply to the Revenue Officer seeking a fur- 
ther order that the lease of the protected 
lessee has been terminated and that the 
order passed under sub-section (4) of 
Section 9 in fact has that effect because 
once the notice is held to be bona fide and 
the sanction to the notice is given by the 
Revenue Officer, the notice will take its 
effect and it will amount to an order ter- 
minating the lease. our view, the 
aforesaid decision on which reliance has 
been placed by Mr. Kherdekar clearly 
supports his contention that in this class 
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of cases where after service of notice by 
the landlord upon his tenant under Sec- 
tion 9 (1) proceedings are adopted by the 
tenant under Section 9 (3) and an appro- 
priate order has been made by the Reve- 
nue Officer in such proceedings, if the 
order happens to be in favour of the land- 
holder, then obviously there is effective 
termination of the lease of the protected 
tenant and the order passed by the Reve- 
nue Officer under Section 9 (4) would ob- 
viata the necessity of obtaining yet an- 
[other order under Section 8 (1) (g) of the 
Berar Act 1951. 

12. Mr, Gaikwad for the peti- 
tioner has, however, heavily relied upon 
the decision of the Supreme Court in 
Ramchandra v. Tukaram, (cit. supra) 
where, according to him, after taking 
general survey of the relevant provisions 
of Berar Act, 1951, the Supreme Court 
has expressed its view that even if the 
landlord desired to obtain possession of 
the land for bona fide personal cultiva- 
tion, he had to obtain an order in that be- 
half under Section 8 (1) (g) of the Berar 
Act 1951, It is true that in that case the 
Supreme Court in paragraph 2 of its judg- 
ment has observed that it was necessary 
to make a brief survey of the diverse 
statutory provisions in their relation to 
the progress of the dispute. which had a 
bearing on the question which fell to be 
determined and after considering the 
relevant provisions of Section 8 (1) (g) 
and Section 9 of the Berar Act 1951, the 
Supreme Court has observed as follows:— 


‘ven if the landlord desires to ob- 
tain possession of the land for bona fide 
personal cultivation, he had to obtain an 
order in that behalf under Section 8 (1) 
(g).” 

A little later in the very paragraph this 
is what the Supreme Court has observed 
further: 

‘The landlord had, after serving a 
notice under Section 9 (1), to obtain an 
order under Section 8 (1) (g) that posses- 
sion wag required by him bona fide for 
personal cultivation.” P 
Mr, Gaikwad further pointed out that 
this decision of the Supreme Court came 
up for consideration before Mr. Justice 
Deshmukh in the case of Baburao v. Shio- 
nath, 1967 Mah LJ 670 where a question 
was directly posed as to whether the 
aforesaid observatiors made by the Sup- 
reme Court constituted the ratio of the 
decision or were obiter dicta or amoun 
to mere casual observations and apply- 
ing his mind directly to this contention 
urged before him, the learned Judge has 
taken the view that these observations 
constituted the ratio of the decision and 
the learned Judge has further expressed 
the view that even if these observations 
were regarded as obiter dicta, they would 
be binding upon the High Court. Mr. 
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Gaikwad in particular relied upon the 
following observations made by Mr. Jus- 
tice Deshmukh in paragraph 22 of his 
judgment: 


“If this is the correct meaning of 
the Supreme Court judgment, it is ob- 
vious that the Supreme Court has nega- 
tived by necessary implication the con- 
tention that a mere notice under Section 
9 (1) has the effect of termination of the 
tenancy by efflux of time mentioned in 
that notice. The Division Bench ruling 
of this Court in Tarabai v. Bombay Reve- 
nue Tribunal, 1958 Nag LJ 535 = (AIR 
1959 Bom 72) lays down that mere notice 
of termination under Section 9 (1) for the 
purpose of personal cultivation has the 
effect of terminating the tenancy and 
creating a vested right in the landlord. I 
have already pointed out that this is sub- 
jected to only one exception, namely, the 
result of proceedings under sub-section (3) 
of Section 9 at the jnstance of the lessee. 
This precisely is the stage which is not 
considered by the Supreme Court as the 
stage where termination of a tenancy 
takes place. I am threrefore of the opinion 
that the question directly arose before 
the Supreme Court for decision about the 
stage at which the termination of the 
lease of a protected lessee takes place 
when notice contemplated by Section 9 (1) 
js served by the land-holder for the pur- 
pose of personal cultivation. The Sup- 
reme Court having come to the conclu- 
sion that even for such land-holder, an 
order under Section 8 (1) (g) is necessary 
for the purpose of creating a vested right 
in_his favour.and for the purpose of ef- 
fecting termination of the tenancy, the 
Division Bench judgment of this Court in 
Tarabai’s case appears to be overruled.” 
(Underlining is ours). 

13. Reliance was also placed by 
Mr, Gaikwad upon yet another Full Bench 
decision of this Court in the case of Smt. 
Joharabi v. Member, Maharashtra Re- 
venue Tribunal, 1971 Mah LJ 818 where 
the Full Bench has taken the view that 
the notice simpliciter under Section 9 (1) 
of the Berar Act 1951. by itself, does not 
terminate the lease of the tenant and for 
the effective termination of the lease a 
further order under Section 8 (1) (g) is 
pecessary. He pointed out that the ques- 


tion that was referred to the Full Bench 
was formulated thus: 











“Whether a notice under Section 9 (1) 
of the Berar Regulation of Agricultural 
Leases Act, 1951 {Act XXIV of 1951) by 
itself terminates the lease of the tenant 
or whether further order under Section 8 
(1) (g£) was necessary for the effective ter- 
mination of the lease?” 
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And this question was answered by the 
Full Bench in this manner: 

‘In the result, therefore, we answer 
the first part of the question, namely, 
“Whether a notice under sub-section (1) 
of Section 9 of the Leases Act by itself 
terminates the lease of a tenant?” in the 
negative and to the second part ‘whether 
a further order under Section 8 (1) (g) of 
the Leases Act was necessary for the ef- 
fective termination of the lease ?’, the 
answer is Yes.” 

In particular, he relied upon the follow- 
ing observations made by the Full Bench 
which appear at page 832 of the report:— 

“We think that the Supreme Court 
upon a full consideration of the provi- 
sions of Sections 8, 9 and 19 of the Leases 
Act positively came to a conclusion that 
a mere notice under Section 9 (1) cannot 
by itself terminate tenancy and that in 
every case an order under Section 8 (1) 
(g) is absolutely essentiai. In taking that 
view they confirmed the very basis of the 
decision of the Full Bench of this Court 
in Jayantraj’s case. No doubt Jayantraj’s 
case was found to be incorrectly decided, 
but upon different grounds, .........sseceeeee 

Upon the view we have taken as to 
the impact of Supreme Court decision we 
must hold that the view taken in Ram- 
chandra v. Tukaram and the other cases, 
which followed it, was impliedly overrul- 
ed by the Supreme Court, Indeed, that 
was the view taken by our learned bro- 
ther Deshmukh, J., in Baburao v. Shio- 
nath which was the only case brought to 
our notice which was decided after the 
Supreme Court case. We are in respect- 
ful agreement with the view taken by 
- our learned brother. ...........- 

If then the correct view is that notice 
simpliciter under Section 9 (1) of the 
Leases Act does not terminate a tenancy 
and that an order under Section 8 (1) (g) 
in every case is necessary, then having 
regard to the facts in this case we do not 
see how a right could arise jn favour of 
the ‘landlord’ on 30-12-1958, the date on 
which the new ‘Tenancy Act came into 
force ” 

Relying upon the aforesaid decision and 
particularly the observations from the 
Full Bench decision, which we have quot- 
ed above, Mr. Gaikwad strenuously urg- 
ed before us that the Supreme Court 
decision in Ramchandra v. Tukaram (cit. 
supra) has been interpreted by 
Deshmukh, J., in a particular, man- 
ner and that interpretation as indicat- 
ed by Deshmukh, J., in Baburao v. Shio- 
nath (cit. supra) has been approved by the 
Full Bench of this Court in Joharabi’s 
case, and he further urged that having 
regard to what has been observed by the 
Full Bench in Joharbi’s case, it must be 
held that in every case where notice 
under Section 9 (1) has been served by 
the landlord upon the tenant seeking to 
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terminate the tenant’s tenancy for bona 
fide personal cultivation, an order under 
Section 8 (1) (g) was absolutely essential 
to effectively terminate the tenancy of 
the prozected tenant, 


14. If the observations of the Full 
Bench in Johrabi’s case, on which reli- 
ance has been placed by Mr. Gaikwad, 
are read out of the context of the facts 
which obtained in that particular case, 
the observations apparently support the 
contention of Mr, Gaikwad. But, in our 
view, these observations will have to be 
considered in the context of the facts 
which obtained in that case. In fact, as 
we shall presently point out, all these de- 
cided cases on which reliance has been 
placed by Mr. Gaikwad, fell within the 
first category indicated by Mr. Kherde- 
kar, namely, where a notice under Sec- 
tion 9 (1) had been served by the land- 
lord upon the tenant without any pro- 
ceedings having been taken by the tenant 
under Section 9 (3) of the Act and the 
decisions must be viewed in the light of 
that position which obtained in each case. 
It may be pointed out that in Ramchan- 
dra v. Tukaram (cit. supra) the facts 
were that the landlord had served a notice 
under Section 9 (1) of the Berar Act, 1951 
terminating the tenancy of the tenant on 
the ground that he required the land for 
personal cultivation. Admittedly, no 
steps were taken by the tenant to chal-. 
lenge that notice under Sec. 9 (3) and ad- 
mittedly an application to the Revenue 
Officer under Sec. 8 (1) (g) for obtaining 
an order for determining the tenancy was 
made by the landlord and the necessary 
order under Section 8 (1) (g) had been ob- 
tained and it was held that the effective 
termination of the tenancy was there as a 
result of the order passed under Section 
8 (1) (g). In the case of Baburao v. Shio- 
nath (cit supra) the facts were that the 
plaintiffs, as landlords, had served a notice 
upon the defendant, Ex, P-4 dated 16th 
December, 1957, under Section 9 (1) of 
the Berar Act, 1951 seeking to terminate 
the tenancy of the defendant on the 
ground of personal cultivation. This 
notice was not followed by any proceed~= 
ings adopted by the tenant under Section 
9 (3) and the question that was debated 
at the Bar was whether a notice under 
Section 9 (1), by itself, effectively brought 
about the termination of the tenancy 
of the protected tenant, and Mr. Justice 
Deshmukh held that such a notice sim- 
pliciter under Section 9 (1) could not have 
the effect of terminating the tenancy of 
the protected tenant in the absence of an 
order having been obtained under Section 
8 (1) (£) of the Act. In Johrabi’s case also 
the landlady had served a notice upon the 
tenant on 4-12-1954 under Section 9 (1) 
of the Berar Act, 1951 seeking to termi- 
nate the tenancy on the ground that she 
required the field for personal cultivation. 
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Though the tenant had a right to com- 
mence proceedings to have the notice dec- 
lared to be not bona fide under Section 
9 (3), he did not take any steps in that 
behalf, The landlady applied for an order 
terminating the lease under Section 8 (1) 
(g) of the Act, but for some reasons that 
application was rejected and the landlady 
proceeded to file-a suit to recover posses~ 
sion and it was in these circumstances 
that a question arose as to whether a 
notice under Section 9 (1) of the Berar 
Act, 1951 was, by itself, sufficient to ter- 
minate the lease, or whether further order 
under Section 8 (1) (g) was necessary for 
effective termination of the lease and the 
Full Bench took the view that a notice 
simpliciter under Section 9 (1), by itself, 
did not terminate the lease of a tenant 
and for effective termination of a lease 
an order under Section 8 (1) (g) was ne- 
cessary. It will thus appear clear that in 
none of these three decisions was the 
notice served by the landlord under Sec- 
tion 9 (1) of the Act followed by any 
proceedings being taken by the tenant 
under Section 9 (3) resulting in any order 
by the Revenue Officer under Section 9 
(4) of the Act. In our view, therefore, 
whatever is the ratio of the Supreme 
Court decision and the interpretation 
thereof in Baburao’s case as approved in 
Joharabi’s case the same cannot be ap- 
plied to those class of cases where the 
notice under Section 9 (1) is followed by 
proceedings taken by tenant under Sec- 
tion 9 (3) resulting in an appropriate order 
being passed by the Revenue Officer 
under Section 9 (4). We have. to consider 
the question as to whether even in this 
class of cases a further order under Sec- 
tion 8 (1) (g) is necessary to effectively 
terminate the lease of a protected tenant, 
and in our view. an appropriate order 
passed by the Revenue Officer under Sec- 
tion 9 (4) upon an application made by 
the tenant under Section 9 (3) challenging 
the landlords’ notice under Section 9 (1), 
if the order happens to be jn favour of 
the landlord, the same will have to be 
construed ag an order terminating the te- 
nancy and the view taken by Mr. Justice 
Padhye in the case of Madhav v. Shripat, 
(Special Civil Appin. No. 929 of 1965) 
(Bom) appears to us to be the correct 
view, which must be allowed to hold the 
field. The particular observations in 
Johrabi’s case on which Mr. Gaikwad has 
relied will have also to be understood in 
the context of the facts which obtained 
in that case, It is true that at more than 
one place the Full Bench has observed 
that “a mere notice under Section 9 (1) 
cannot, by itself, terminate the tenancy 
and that in every case an order under 
Section 8 (1) (g) is absolutely essential”. 
The expression “every case” will have to 
be regarded as meaning every case where 


a notice simpliciter under Section 9 (1) 
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has been served by the landlord upon the 
tenant and merely on the basis of such 
notice the tenancy is claimed to be effec- 
tively terminated. If the expression 
“every case” is understood in this man- 
ner, it will become clear that it is only in 
these types of cases where a notice under 
Section 9 (1) simpliciter has been served 
by the landlord upon his tenant and 
where no steps under Section 9 (3) have 
been taken by the tenant, that an order 
under Section 8 (1) (g) became absolutely 
essential in order to effectively 
terminate the tenancy of the protected 
tenant. This aspect of the matter, in our 
view, has been clarified by the Full Bench 
in paragraph 19 of its judgment. If what 
has been stated by the Full Bench in re- 
gard to the contentions urged by the 
Counsel for the appellants is borne in 
mind, it will be clear that the Full Bench 
was fully conscious of the fact that it was 
not dealing with a case where after ser- 
vice of a notice under Section 9 (1) by the 
landlord upon the tenant, the tenant had 
taken steps under Section 9 (3) of the 
Act to have the notice set aside on ground 
of want of bona fide. This is what the 
Full Bench has observed in paragraph 19 
of its judgment: 

S We now turn to the con- 
tention advanced by Mr. Kazi in the pre- 
sent case. The contention is that having 
regard to the provisions of Sections 8 and 
9 of the Leases Act there is a clear-cut 
distinction between the two classes or 
categories of cases which may arise after 
the landlord has once served a notice 
under Section 9 (1) — (1) where a tenant 
in response to the notice takes action 
under Section 9 (3), in other words the 
tenant challenges the notice as not bona 
fide or offers to give up land other than 
the one which the landlord asks, and (2) 
when he does not take any action and 
simply keeps silent. In the former case 
undoubtedly the provisions of sub-sections 
(3) to (9) of Section 9 will apply and the 
rights of the landlord and the tenant will 
be determined by the order of the Reve- 
nue Officer, With this category of cases 
we are not concerned in the present case, 
In the latter case, where the tenant does 
not apply, it is urged that the tenancy 
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-will be automatically terminated and no 


order would be necessary to be passed by 
a Revenue Officer. It is urged that the 
wording of sub-section (1) of Section 9 is 
plenary ” 

It will thus appear clear from what we 
have quoted above that the observations 
of the Full Bench were intended to ap- 
ply only to those class of cases that were 
before it and therefore the expression 
“every case” on which Mr. Gaikwad laid 
considerable emphasis will have to be 
understood in the manner indicated by 
us. Having regard to the aforesaid dis- 
cussion, we are clearly of the view that 
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none of the decisions on which Mr. Gaik- 
wad has relied, contains anything which 
runs counter to the view which we have 
taken in this case. 

15. We are, therefore, inclined to 
accept the contention of Mr. Kherdekar 
that in the instant case- since after service 
of notice under Section 9 (1) by the land- 
lord upon the tenant, the tenant had 
taken steps to challenge that notice under 
Section 9 (3) and since these steps taken 
by the tenant were followed by an ap- 
propriate order passed by the Revenue 
Officer under Section 9 (4), the tenancy of 
the petitioner had been effectively ter- 
minated. It is true that in this case also 
even if the words to the effect “the te- 
nancy of the petitioner has been termi- 
nated” are absent in the Sub-Divisional 
Officer’s order who has merely passed an 
order upholding the validity of the notice 
‘on the ground that it was bona fide and 
has rejected the application of the tenant 
under Section 9 (3) of the Berar Act, 
1951. but the reasoning which has been 
adopted by Mr. Justice Padhye, with res- 
pect, would be applicable to the facts of 
this case also and we accordingly hold 
that the petitioner’s tenancy had been 
effectively determined by reason of the 
order that was passed by the Sub-Divi- 
sional Officer on the tenant’s application 
under Section 9 (3). The view taken by 
the Revenue Authorities below is, there- 
fore, confirmed and the rule js discharg- 
ed, Parties to bear their costs. 

Rule discharged. 
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JOSHI, J. 

Vishwas Balu and others, Petitioners 
v, Ghasiram Ramratan Jajum and others, 
Opponents. 

Special Civil Appin. 
1970. D/- 25-7-1974. 

(A) Civil P. C. (1908), O. 41, R. 31 — 
Non-compliance with the Rule by lower 
appellate Court — Effect — Procedure of 
High Court — (Constitution of India, 
Art. 227). 

Where the High Court is sitting in 
exercise of its power of superintendence 
and when it is shown that the judgment 
of the first appellate Court has failed to 
comply with the legal requirements of 
O. 41, R. 31. it cannot be sustained by the 
High Court looking. into the facts and 
arrogating to itself the role of a fact- 
finding Court. The provisions of Order 41, 
Rule 31 are mandatory, The judgment of 
the first appellate Court has to set out 
points for determination, record the deci- 
sion thereon and give its own reasons for 
the said decision. Looking to the plain 
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language of that rule, it .cannot be said 
that failure to comply with these provi- 
sions is a bare irregularity. The Legisla- 
ture has laid down these rules so that 
either the second appellate Court or the 
Court exercising such extraordinary 
jurisdiction as power of superintendence 
under Art. 227 of the Constitution should 
be in a position to find out the track tra- 
versed by the appellate Court. It cannot 
run away from its onerous duties of re- 
cording the finding of fact and/or discuss- 
ing the evidence, (Para 4) 

Where, in a suit by the landlord for 
ejectment under Bombay Rent Act, the 
trial Judge framed as many as 11 issues 
of fact and found almost all of them in 
favour of the landlord, but in appeal 
against the decree by the tenant, the Dis- 
trict Judge considered only one issue and 
affirmed the decree without recording ‘ts 
decision on the other grounds covered by 
S. 12 or 13 of the Act, its judgment can- 
not be said to be a judgment of the first 
appellate Court at all within the mean- 
ing of O. 41, R. 31, and there is no alter- 
native for the High Court in a petition 
under Art, 227 of the Constitution but to 
remand the matter, with a direction to 
the District Judge to hear the appeal on 
merits and to decide the same according 
to law by riveting his attention mot only 
on the points of controversy but by scru- 
tinizing the evidence led thereon. AIR 
1956 Bom 560, Rel. on. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 560 = 58 Bom LR 144 3 

M. V. Sali with J. R. Lalit, for Peti- 
iioners; Bhimrao N. Naik (for No, 1) and 
V. V. Karmarker (for No. 2), for Oppo- 
nents. 

ORDER :—— The petitioners who 
the legal representatives of the original 
tenant Balkrishna Jagtap, have approach- 
ed this Court under Article 227 of the 
Constitution of India impugning the de- 
cree made by the learned District Judge, 
Sholapur, in Civil Appeal No. 380 of 1969 
on affirming that of the learned Civil 
Judge, Junior Division, Barsi, in Regular 
Civil Suit No. 41 of 1968. 

2. The few facts necessary for the 
disposal of the application could be 
briefly stated thus: The property in dis- 
pute is C. T. S. No. 2514 situate on the 
Station Road at Barsi in District Shola- 
pur, The original defendant No. 1, since 
deceased, had taken it on lease for a 
period of eleven months under a rent 
note Ex, 53 dated 17th December 1960. 
The rent agreed upon was Rs, 25 per 
month. Respondent No. 1 landlord termi- 
nated the tenancy of the tenant by a 
notice dated 2nd August 1967 and claim- 
ed possession mainly on the ground of 
default in payment of rent from March 
1966 to July 1967, change in the user of 
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the premises leased out, erection of per- 
manent structures which were about 
three in number, and taking a water pipe 
connection. without the landlord’s 
consent, obtained in writing, and 
unlawful sub-letting. The suit came 
to be filed on 23rd January, 
1968. The short answer made by the de- 
fendant-tenant was a stout denial of the 
various grounds on which possession was 
claimed, accompanied by a further sub- 
mission that the landlord had agreed to 
sell the suit property to him for a consi- 
deration of Rs. 4,000 or Rs, 5,000. The 
terms of agreement were set out on a 
chit of paper but they were to be reduc- 
ed on a stamped paper which was pur- 
chased on 17th April 1964. Under the 
terms of the agreement the price was fix- 
ed at Rs. 5.000. Rs. 2,000 were paid by 
way of earnest and the balance was to be 
paid before the Sub-Registrar. The period 
prescribed for obtaining the sale-deed 
was eleven months. However, it contained 
an important clause that till the sale was 
completed, the tenant was to go on pay- 
ing the rent, The stamped paper was pur- 
chased in plaintiff's sons name, but be- 
fore a regular deed could be drawn, 
defendant No, 1 died and the matter rest- 
ed there. It is needless to refer to the 
other defences taken by the tenant. The 
learned Civil Judge framed as many as 
eleven issues and found almost all of 
them in favour of the landlord. On the 
turning point regarding the agreement of 
sale, he was inclined to uphold the plea 
but felt that the tenant had failed to 
establish his readiness and willingness; 
therefore, the doctrine of part perform- 
ance could not run to his rescue. The 
standard rent came to be fixed at Rs. 25 
per month, probably on ‘the concession 
made by the tenant during the trial. As 
all the points were answered against the 
tenant, a decree as prayed for was made. 
Against this decree the petitioners pre- 
ferred an appeal, but the learned: District 
Judge in a refreshingly brief judgment 
found that the tenants cannot successfully 
take shelter of the doctrine of part per- 
formance and for that purpose he mainly 
relied upon the last clause mentioned in 
the chit that the tenant was to pay the 
‘rent till the execution of the sale-deed 
and as there was non-payment of rent, in 
his opinion it could be said that the ten- 
ants were not ready and willing to per- 
form their part of the contract, He pro- 
ceeded to observe further that the tenants 
had disclaimed the ownership of the 
plaintiff and therefore the protection 
under the Rent Act was not available to 
them. On such considerations he thought 
that the decree passed by the lower Court 
was pre-eminently correct and the appeal 


had no force, Consequently he confirmed 
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the decree and against this decree the | 
tenants have approached this Court. 


3. Mr. Sali for the petitioners has 
raised a preliminary objection not only to 
the approach made by the learned Dis- 
trict Judge but to the form of his judg- 
ment and failure to comply with the 
requisitions of an appellate judgment 
mentioned in Order 41, Rule 31 of the 
Code of Civil Procedure. The next point 
taken by thim was that the landlord had 
approached the Court in a suit for eject- 
ment founded on various grounds cover- 
ed by Sections 12 and 13 of the Bombay 
Rent Act. Evidence was adduced by both 
the sides in the lower Court and all the 
points were canvassed at great length, 
but the learned District Judge had not 
made even a passing reference either to 
the evidence or to the correctness of the 
findings on the various issues or other- 
wise, The theory of disclaimer, on read- 
ing out the relevant portion of the written 
statement, pointed out Mr. Sali, was 
introduced by the learned District Judge 
for the first time without any whisper on 
the part of the tenants. What the tenants 
contended was that in view of the agree-~ 
ment of sale in their favour on which 
they relied, they had a right to retain 
possession and virtually they were claim- 
ing under the landlord and not against 
him. The question of disclaimer, under 
such circumstances, cannot arise, but it 
has been misunderstood by the learned 
District Judge. While winding up his 
argument he submitted that even if he 
were to fail under S. 53-A of the Trans- 
fer of Property Act, on the doctrine of 
part performance it could not ‘be said that 
it is his only shield of defence. But there 
are other grounds of attack put forth by 
way of answer to the points on which 
possession is claimed and they are not 
decided by the learned District Judge. 
The first appellate Court is a final Court 
on the questions of fact and when it has 
failed in its duty, the judgment would be 
patently erroneous on the face of it. In 
support of such a line of argument he 
brought to my notice the authority in 
Nagayya v, Chayappa, 58 Bom LR 144 = 
(AIR 1956 Bom 560). While meeting his 
argument Mr. Naik for the respondents- 
landlords tried to persuade this Court 
that ignoring all aspects, if the landlords 
were to convince the Court on a single 
point of default, the decree deserves to 
be maintained. Although the dispute 
about standard rent was raised in the 
written statement, it was abandoned dur- 
ing the course of the trial. The finding of 
the lower Court that the tenant was in 
arrears of rent to the tune of Rs, 550 ie. 
for a period of more than six months, 
stands unassailed) The case may be 
eovered by Section 12 (3) (b) of the 
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Bombay Rent Act, but the tenant has not 
qualified to the protection thereof and if 
the landlord can, on the record as it 
stands, show that these facts are fairly 
established, there is no necessity to set 
aside the judgment of the learned Dis- 
trict Judge or make an order of remand 
as pressed into service by Mr. Sali. 


4. The arguments advanced by Mr. 
Naik for the respondent landlord do pos- 
sess the merit of plausibility and to a 
certain extent may sound attractive on 
first impressions. But the question is, 
when this Court is sitting in exercise of 
its power of superintendence and when 
it is shown that the judgment of the first 
appellate Court has failed to comply with 
the legal requirements, whether it should 
be sustained by this Court looking into 
the facts and arrogating to itself the role 
of a fact-finding Court. The provisions of 
Order 41, Rule 31 of the Code of Civil 
Procedure are mandatory. The judgment 
of the first appellate Court has to set 
out points for determination, record the 
decision thereon and give its own reasons 
for the said decision. The expression used 
throughout is ‘shall state’, Looking to the 
plain language of this rule, it cannot be 
said that failure to comply with these 
provisions is a mere irregularity. The 
Legislature has laid down these rules so 
that either the second appellate Court or 
the Court exercising such extraordinary 
jurisdiction should be in a position to find 
out the track traversed by the appellate 
Court. It cannot run away from its one- 
rous duties of recording the finding of 
fact and/or discussing the evidence. 
Strictly speaking and with due respect to 
the learned District Judge, as one reads 
the judgment, it cannot be said to be a 
judgment of the first appellate Court at 
all within the meaning of Order 41, Rule 
31 of the Code of Civil Procedure; other- 
wise these imperative provisions would 
be reduced to empty formalities. There 
may ‘be cases where in a given set of cir- 
cumstances the Court may ignore a point 
here and there but if there is an applica- 
tion of mind to the issues involved, then 


certainly such a judgment could be sus-. 


tained. However, as I read the judgment 
of the learned District Judge, nowhere 
he has ventured to consider the various 
grounds covered by either Section 12 or 
13 of the Bombay Rent Act. The landlord 
relied upon numerous grounds for getting 
the relief of possession and none of these 
grounds have been given even a sem- 
blance of a touch. Therefore, the objec- 
tion taken by Mr. Sali, I think, is sound 
and must prevail, 

5. This takes me on to the perti- 
nent observations made by this Court in 
Nagayya’s case (AIR 1956 Bom 560) re- 
ferred to above. It was also a petition 
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under Article 227 of the Constitution of 
India where the High Court was called 
upon to exercise its superintending 
powers. No doubt the matter before 
their Lordships arose out of certain pro- 
ceedings under the Bombay Tenancy Act. 
The learned Mamlatdar was called upon 
to decide whether the lands were required 
by the landlord for bona fide personal 
cultivation and he recorded his own find- 
ing of fact. This finding of fact was not 
examined nor considered, nor was its cor- 
rectness tested in any manner or deter- 
mined by the Assistant Collector in ap- 
peal which was filed before him by the 
tenant, The Assistant Collector adopted a 
short-cut ignoring his duties as a final 
fact-finding Tribunal and disposed of the 
appeal in favour of the tenant. His deci- 
sion was reversed by the Tribunal. This 
resulted in the restoration of the Mam- 
latdar’s order, On discussing the relevant 
provisions of the Bombay Tenancy Act, 
the functions attributed to the Mamlatdar 
as well as to the learned Assistant Col- 
lector and the ambit of the Revenue Tri- 
bunal, it was pointed out that it was in- 
cumbent upon the Assistant Collector to 
examine the finding of facts and to record 
his own conclusions with reference to the 
evidence placed by the parties. Under 
these circumstances, the matter was re- 
manded to the Assistant Collector for a 
finding on the important questions of fact 
involved in the said petition. These prin- 
ciples are applicable mutatis mutandis to 
the case before me. As a matter of fact 
the learned District Judge has missed the 
target and his reasoning seems to run at 
tangent. As I am not deciding the matter 
finally, assuming that the tenant had fail- 
ed to establish his defence of the doctrine 
of part performance, he should have given 
his own finding on the various issues 
involved which go to the root of the liti- 
gation and the equities if any, either in 
favour of the landlord or the tenant. In 
the short-cut adopted by him, there is no 
alternative but to remand the matter. 


6. While winding up his argument 
Mr. Naik for the respondent submitted 
that the present civil application be kept 
pending and the learned District Judge 
be directed to rehear the arguments and 
to record his finding by formulating the 
points for determination as required by 
Order 41, Rule 31 of the Code of Civil 
Procedure and to certify the said finding. 
I would have been inclined to adopt such 
a procedure if the learned District Judge 
had missed one or two points, but in the 
short-cut adopted by him, this is a case 
of a miss in the mine, Under these singu- 
lar circumstances. I have no other alter- 
native but to remand the matter with a 
direction to the learned District Judge to 
hear the appeal on merits and to decide 
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the same according to law by riveting 
his attention not only on the points of 
controversy introduced but by scrutiniz- 
ing the evidence led thereon. . 


T Before I conclude I must ap- 
preciate the difficulty put forth by Mr. 
Naik who said that the matter is pretty 
old and certain time limit be put, other- 
wise this already protracted litigation will 
have a further chequered career with the 
result of giving a long rope to the tenant 
and no relief to the landlord in good 
time, As I peruse the record, there seems 
to be considerable force in this submis- 
sion, Therefore, I am disposed to direct 
the learned District Judge not only to 
expedite the appeal, but to dispose it of 
within four months from the receipt of 
the record and proceedings. Under these 
peculiar circumstances there would be 
no order as to costs, 


3. In the result, the application is 
allowed. The rule is made absolute. The 
matter is remanded to the District Court 
for rehearing the appeal on merits ac- 
cording to law in the light of the obser- 
vations made above. 

Application allowed. 
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? (AT NAGPUR) 

is CHANDURKAR AND 

DHARMADHIKARI, JJ. 
Ramchandra Maroti and others, Peti- 
tioners v. The Collector (Land Acquisi- 
tion Officer for the Nagpur Improvement 
Trust), Nagpur and others, Respondents. 


Spl. Civil Appin. No. 422 of 1970 with 
Spl. C. As. Nos, 494 of 1970 and 515 of 
1968, D/- 15-3-1974. 


(A) Constitution of India, Arts. 31, 
19, 226 —- Nagpur Improvement Trust 
Act (36 of 1936), Ss. 27, 31, 39, 41, 45. 59 
— Eastern Industrial Area Street Scheme 
— Acquisition of land fer — Constitu- 
tional validity —- Writ petition against 
sanction of State Government — Main- 
tainability — ( (i) Nagpur Improvement 
Trust Act (36 of 1936), Ss. 27, 31, 39, 41, 
45, 59; (ii) Town Improvement), 

On 16-3-1963 the Nagpur Improve- 
ment Trust acting through its Board of 
Trustees passed a resolution under Sec- 
tion 31 of the Act at a special meeting for 
framing the scheme, namely, the Eastern 
Industrial Area Street Scheme. The ob- 
ject of the scheme was to provide plots 
for commercial and industrial purposes 
as also plots for residential purposes. The 
lands of the Writ petitioners were com- 
prised in the said scheme. After due pub- 
lication of notice under S. 39, a notice of 
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proposed acquisition under S. 41 of the 
Act was also issued and was duly served 
upon the petitioners, No objection - was 
taken by the petitioners to the proposed 
scheme. The said scheme was duly sanc- 
tioned on 4-3-1967 by the State Govern- 
ment under S. 45 of the Act. After the 
sanction of the said scheme, proceedings 
for the acquisition of the land of the peti- 
tioners were taken before the Land Ac- 
quisition Officer. The petitioners partici- 
pated in the said proceedings and ulti- 
mately an award dated 31-12-1969 was 
passed by the Land Acquisition Officer. 
Reference against the said award was still 
pending. In the writ petition the peti- 
tioners challenged the acquisition of their 
lands on the ground that their lands were 
not liable to be acquired compulsorily 
under the provisions of the Act for the 
said scheme. The petitioners also chal- 
lenged the acquisition of their lands be- 
ing violative of their fundamental rights 
under Aricles 31 and 19 (1) (£) and (g) of 
the Constitution. 


Held (1) that since the scheme had 
been framed by the Trust for the pur- 
poses of the Act, namely for making a 
provision for the improvement and ex- 
pansion of the city, therefore it could not 
be said that the Trust had no authority 
to frame the scheme or acquire the lands 
of the petitioners for the purposes of 
execution of the scheme itself, The provi- 
sion for providing building sites as mada 
by the Trust in the scheme was not for 
merely earning an income but for meet- 
ing the demands of the people for resi- 
dential purposes. (Para 9) 

(2) that the acquisition of the lands 
of the petitioners along with those of 
others was necessary for execution of 
the aforesaid scheme which was framed 
for achieving the public purpose as con- 
templated by the Act. True that some 
land as reserved for the residential pur- 
poses, would be disposed of as per S. 76 
of the Act. The said disposal was not only 
permitted iby the specific provision of the 
Act itself, but the said disposal of the 
land was also in the public interest. Pur- 
pose and object of the scheme and the 
Act pointed. AIR 1968 SC 1053, Distin- 
guished; AIR 1920 PC 51: AIR 1965 SC 
1839; AIR 1966 SC 1788; AIR 1967 SC 
87; AIR 1972 SC 2683 and AIR 1952 All 
346, Followed. (Paras 10, 13) 


(3) that the mere offer to the peti- 
tioners by the Trust for accepting 3000 
sq. ft. plot for the acquisition of every 
acre of their land did not by itself lead 
to the conclusion that any of the area of 
the petitioners’ land was not required for 
the execution of the scheme as such, 
when the offer was made to them for 
minimising the burden on the public ex- 
chequer regarding payment of compensa- 
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tion and the plots under the offer were 
fully developed plots to be allotted to 
them for the execution and in pursuance 
of the scheme, (Para 14) 


(4) that the execution of the scheme 
could not be left to a private individual 
and had to be carried out under the con- 
trol and supervision of the trust itself. 
Even assuming that the petitioners were 
prepared to carry on the development of 
their area individually so far as their 
lands were concerned, still it could not 
be said that the said lands were not 
necessary for the execution of the scheme. 
The petitioners could not be allowed to 
reap the benefits of enhanced value of 
land arising out of the execution of the 
scheme, thereby ‘depriving the general 
public as well as the trust of the said 
benefit, arising out of improvement sche- 
me framed by the trust in the interest of 
general public and for public good. They 
could not be allowed to make a private 
gain out of such public schemes. If such 
a course was allowed, it would defeat the 
very purpose of the Act and the schemes 
framed thereunder. (Para 15) 


(5) that the scheme framed by the 
Trust was perfectly within their power 
and the proceedings started by the Trust 
for the acquisition of the petitioner’s land 
were also duly authorised by the Act it- 
self. By such schemes it was the general 
public which was benefited in every way 
and therefore the acquisition of the peti- 
tioners’ lands was obviously for public 
purpose. The challenge of the petitioners 
based on Articles 31 and 19 (1) (f) of the 
Constitution of India must fail, AIR 1971 
SC 2164, Rel. on. (Paras 16, 1%) 


(6) that by framing the scheme, the 
Trust was not taking away the right of 
the petitioners to practise any profession 
or to carry on any trade or business. 
When the provisions of the Act or a 
scheme clearly indicated that they were 
reasonable and were designed to serve 
the interest of the general public, name- 
ly, to execute schemes in a planned man- 
ner for the improvement of the city, then 
they did not in any way violate the pro- 
visions of the Article 19 (1) (£) and (g) of 
the Constitution. The scheme was in the 
larger interest of general public and was, 
therefore saved by clauses (5) and (6) of 
Article 19 of the Constitution, (Para 19) 


(7) that the sanction accorded by the 
Government was after applying its mi 
to the scheme and after considering the 
scheme as well as the relevant documents 
sent to the Government with the applica- 
tion for obtaining sanction to the scheme 
itself. Moreover it was not open for High 
Court to examine this question in view 
of the provisions of S. 45 (2) of the Act 
when there was no allegation in the writ 
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petition that the sanction granted by the 
Government was fraud on statute itself 
or that it was issued in colourable exer- 
cise of the power. AIR 1970 SC 984, Fol- 
lowed, (Paras 21, 25, 26) 

(B) Constitution. of India, Art. 14 — 
Nagpur Improvement Trust Act (36 of 
1936), S. 68 — Application for abandon- 
ment of writ petitioners’ land — Allega- 
tion that some land belonging to A was 
abandoned by the Trust was found to be 
incorrect — Notwithstanding agreement 
and resolution of Trust sanctioning lay- 
out in respect of 12 acres of A’s land, 
later on A’s entire property was notified 
for acquisition — Rejection of petitioners’ 
application for abandonment could not be 
said to be discriminatory. (Town Im- 
provement). (Para 21) 


(C) Nagpur Improvement Trust Act 
(36 of 1936), S. 68 — Application for 
abandonment under — No plea that appli- 
cant’s land was unnecessary for execution 
of the scheme itself — Applicant not 
making out a case of abandonment — On 
facts and circumstances of the case, ap- 
plicant held not entitled to any hearing 
before his application was rejected by 
the Trust. AIR 1973 SC 696 and AIR 1972 
SC 865, Followed — (Town Improve- 
ment). (Paras 30, 31, 35) 


(D) Nagpur Improvement Trust Act 
(36 of 1936), Ss. 31, 26, 2 (a-1) — Scope 
— Trust can frame scheme for providing 
building sites for purposes of industries. 
(Town Improvement), 


The provisions of S. 31 of the Act will 
have to be read together with other pro- 
visions of Chapter IV of the Act. The said 
Chapter will have to be harmoniously 
construed and if all the provisions of the 
said Chapter and the Act are read to- 
gether even to a scheme framed under 
S. 31 of the Act the provisions of Section 
26 will apply. S. 26 of the Act is a gene- 
ral provision and es a provision for 
the acquisition of the property which is 
necessary for or affected by the execution 
of the scheme itself. The construction of 


a shed or structure for the purposes of a ~ 


factory or industry will definitely amount 
to construction of a building within the 
meaning of the Act and is covered by the 
definition of the term “building” as de- 
fined by S. 2 (a-1) of the Act, Therefore 
it is open for the Trust to frame a scheme 
for providing building sites for the pur- 
poses of industries also. (Para 33) 
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AIR 1973 SC 696 = 1973 SCD 141 35 
AIR 1972 SC 865 = (1972) 2 SCA 53 35 
AIR 1972. SC 2683 = 1972 SCD 1128 oe 
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DHARMADHIKARI, J.:— As all 
these writ petitions relate to the lands 
comprised in one and the same Scheme, 
namely, Eastern Industrial Area Street 
Scheme, and were argued together, they 
are being disposed of by this common 
judgment. The petitioners in Special Civil 
Application No. 422 of 1970 are owners of 
Kihasra Nos. 61, 68, 69 and 70, admeasur- 
ing about 39.77 acres of land of mouza 
Chikhli situated within the territorial 
limits of the Corporation of City of Nag- 
pur, It is the contention of the petitioners 
that the income from these lands is the 
only source of their livelihood. 


2. Respondent No. 2, the Nagpur 
Improvement Trust, framed a Scheme 
known as Eastern Industrial Area Street 
Scheme, referred to hereinafter as the 
Scheme. Initially it seems that such a 
scheme was framed in the year 1947. A 
notice under Section 39 of the Nagpur 
Improvement Trust Act, referred to here- 
inafter as the Act, was also published 
and objections were invited. According to 
the petitioners, they had raised objections 
to the said Scheme in the year -1948. How- 
ever, it seems from the record that the 
caid scheme was dropped and thereafter 
on 16th March 1963 the Nagpur Im- 
provement Trust acting through its Board 
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of Trustees passed a resolution at a spe= 
cial meeting for framing the scheme, 
namely, the Eastern Industrial Area 
Street Scheme, This scheme was framed 
for meeting increasing demand for deve- 
loped plots, particularly for small and 
medium factories and industries and it 
also envisaged development of residential 
plots for persons and workmen connected 
with the factories, The scheme was also 
framed ‘because there has been large de- 
mands for industrial and residential plots 
particularly on account of the proximity 
of railway line in this area. It was also 
noticed by the Nagpur Improvement 
Trust that there were various layouts 
within the boundary of this scheme 
and the houses were constructed at ran- 
dom, and therefore, it was necessary to 
re-lay certain inhabited pockets. In exe- 
cution of the scheme a provision was 
made for sites for industrial and com- 
mercial purposes creating alternate sites 
for settling the existing structure owners. 
There was also a demand for residential 
plots for allotment to evictees, low in- 
come group and middle income group 
people and for meeting this demand a 
provision was made in the said 
scheme. Thus the object of the scheme 
was to provide plots for commercial and 
industrial purposes as also plots for resi« 
dential punposes. 


3. After passing of the resolution 
by the Board of Trustees of the Nagpur 
Improvement Trust, a notice was publish- 
ed under Section 39 of the Act. A notice 
of proposed acquisition under Section 41 
of the Act was also issued and was duly 
served upon the petitioners. No objection 
was taken by the petitioners to the pro- 
posed scheme, though it seems that some 
objections were raised by other land own- 
ers, The said scheme was thereafter duly 
sanctioned by the State Government 
under Section 45 of the Act. After the 
sanction of the said scheme, proceedings 
for the acquisition of the land of the 
petitioners were taken before the Land 
Acquisition Officer and a notice under 
Section 9 (3) of the Land Acquisition Act 
was issued to the petitioners. The peti- 
tioners participated in the said proceed- 
ings and ultimately an award dated 31-12- 
1969 was passed by the Land Acquisition 
Officer. We are informed that the peti- 
tioners have sought a reference under 
Section 18 of the Land Acquisition Act, 
as they have not accepted the Award 
passed by the Land Acquisition Officer 
and the said reference is still pending. 


4, In the present petition the peti- 
tioners have challenged the acquisition of 
their lands on the ground that their lands 
are not liable to be acquired compulsorily 
under the provisions of the Act for the 
said scheme, The petitioners have also 
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chailenged the acquisition of their lands 
being violative of their fundamental 
rights under Articles 31 and 19 (1) (f) and 
(g) of the Constitution of India. Accord- 
ing to the petitioners, there is no power 
under the Act to compulsorily acquire 
the lands of the petitioners for the pur- 
poses for which they are being acquired 
by the Nagpur Improvement Trust, The 
petitioners have also filed an application 
under Section 68 of the Act for abandon- 
ment of their area from the acquisition. 
Such an application was filed by the peti- 
tioners in relation to Khasra Nos. 61, 68 
and 70 only. It seems from the record 
that in the said application no reference 
was made to Khasra No. 69 as such. This 
application of the petitioners was also 
rejected by the Nagpur Improvement 
Trust and this rejection of their appli- 
cation is also challenged by the petition- 
‘ers on the ground that the order passed 
by the Nagpur Improvement Trust reject- 
ing their application is discriminatory 
and is, therefore, violative of the peti- 
tioners’ fundamental right under Article 
14 of the Constitution of India. It is the 
case of the petitioners that the land of 
one Abdullabhai has been abandoned by 
the Improvement Trust, whereas the Im- 
provement Trust has rejected their appli- 
cation for abandonment of their lands and 
thus has given a discriminatory treatment 
to the petitioners, 


5. It is also the contention of the 
petitioners in this writ petition that fram- 
ing of the scheme and acquisition of their 
lands by the Nagpur Improvement Trust 
is in colourable exercise of its powers 
not vested in the Trust as such. The 
petitioners have further contended that 
the exercise of the power by the Improve- 
ment Trust is not only mala fide, but in 
substance it also amounts to colourable 
exercise of their power because the Im- 
provement Trust has no power to ac- 
quire the lands for the purposes enume- 
rated in the scheme, The petitioners have 
also challenged the sanction granted by 
the State Government to the scheme 
under Section 45 of the Act on the ground 
that the State Government has sanctioned 
the scheme without application of mind, 
and therefore, the exercise of the said 
power by the State Government amounts 
to bona fide misuse of the power. The 
petitioners have also challenged the 
award passed by the Land Acquisition 


Officer on the ground that. the 
Land Acquisition Officer thas com- 
mitted an error in not granting 
them interest on the amount of 


compensation according to the provisions 
of the Act. But it is not necessary to de- 
cide this challenge in this writ petition 
in view of the fact that the petitioners 
have already sought a reference under 
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Section 18 of the Land Acquisition Act in 
this behalf and the said reference is still 
pending. 


6. Shri Natu, the learned counsel 
for the petitioners, has taken us through 
the relevant provisions of the Nagpur Im- 
provement Trust Act. It is well known 
thet Nagpur, which in its origin, 
was a medieval town expanded gradually 
by the absorption of number of villages 
containing irregular groups. The city has 
grown up without any planning with the 
result that different amenities therein 
were found wholly to be inadequate for 
already enlarged and still expanding po- 
pulation. It was also found that the roads, 
sanitary and drainage system was hope- 
lessly inadequate to cope up with the re- 
quirements of already overgrown popula- 
tion, There has been a great influx of 
people from nearabout villages to the 
city for the purposes of residence and 
employment. An industrial development 
was taking place in and around the 
city which in its turn was attracting the 
pecple. There was no room for the ex- 
pansion of public amenities like hospitals, 
educational institutions, public gardens 
and parks etc. In view of these circum- 
stances the necessity for taking systema- 
tic measures for improvement and expan- 
sion of the city had been since long appa- 
rent. Therefore, for the proper and plan- 
ned improvement and expansion of the 
City of Nagpur, the Nagpur Improvement 
Trust Act was enacted by the Legislature. 
The preamble to the Act makes it very 
clear that the said Act was enacted by 
the Legislature for making provision for 
the improvement and expansion of the 
town of Nagpur in the manner provided 
by the Act itself. The duty for carrying 
out the necessary provisions of the Act, 
including framing of the scheme and its 
execution, was vested in a Board called 
the Nagpur Improvement Trust. Section 4 
of the Act then provides for the constitu- 
tion of the Trust which includes a Chair- 
man, a Chairman of the Standing Com- 
mittee of the Corporation, the Chief Exe- 
cutive Officer of the Municipal Corpora- 
tion, one Councillor of the Corporation 
and four persons appointed under sub- 
section (2) of Section 4 of the Act of 
whom not less than two shall be non-offi- 
cials residing within the limits of the 
area to which the Act applies and one 
member of the Legislative Assembly. 
Chapter IV of the Act thereafter provides 
for improvement schemes. An improve- 
ment scheme may provide for all or any 
of the matters specified in Section 26 of 
the Act. Thereafter Section 27 lays down 
the types of Improvement schemes and 
further states that an improvement sche- 
me shall be one of the following tvpes 


or may combine any two or more of such 
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types, or of any special features thereof. 
that is to say,— 

(a) a general improvement scheme; 

(b) a re-building scheme; 

(c) a re-housing scheme; 
| (d) a street scheme; 

(e) a deferred street scheme; 

(f) a development scheme; 

(g) a housing accommodation scheme; 

(h) a future expansion or improve- 
ment scheme; 

(i) a drainage or drainage including 
sewage disposal scheme. 
The present scheme has been framed by 
the Nagpur Improvement Trust under 
Section 31 of the Act and is known as 
the Eastern Industrial Area Street Sche- 
me. The said scheme was duly sanctioned 
by the Government vide Government 
Resolution dated 4-3-1967. 


Ts It is contended by Shri Natu, 
the learned counsel for the petitioners, 
that under the scheme the lands covered 
by area of Khasra Nos. 68 and 70 are 
shown as earmarked for light industry, 
whereas the major part of the area of 
Khasra Nos, 61 and 69 is earmarked as 
residential and remaining portions of 
these Khasra Nos. are earmarked for 
shops, parks ete. According to Shri Natu, 
the acquisition of the land of the peti- 
tioners, which is earmarked for residen- 
tial purposes, is not authorised by the 
provisions of the Act. It was also contend- 
ed by him that a part of this land will 
be used by the Nagpur Improvement 


Trust for the purposes of earn- 
ing income out of disposal of 
the plots. and it is not open for 


the Improvement Trust to acquire the 
land compulsorily for such a purpose. As 
the said acquisition is not authorised by 
the provisions of the Act, the acquisition 
of the petitioners’ land for the purposes 
of residential plots is violative of the 
petitioners’ fundamental right under 
Arts. 31 and 19 (1) (f) of the Constitution 
of India. According to Shri Natu, even if 
the Nagpur Improvement Trust required 
certain area of the petitioners for the 
purposes of providing building sites or 
for residential purposes, the petitioners 
were prepared to carry out the said pur- 
poses at their own costs according to the 
terms and conditions of the Act as well 
as the Regulations framed thereunder. 
He further contended that the petitioners 
were prepared to carry out the said pur- 
poses as per the terms and conditions to 
be laid down by the Nagpur Improve- 
ment Trust itself and if the petitioners 
had volunteered to do so, then in that 
case it was not open for the Nagpur Im- 
provement Trust to compulsorily acquire 
the property of the petitioners for the 
said purpose. Thus, in substance the whole 
argument of Shri Natu so far as his chal- 
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lenge under Articles 31 and 19 (1). (£) is 
concerned is based on the ground that 
the Nagpur Improvement Trust has no 
authority to acquire the land compulsori- 
ly under the Nagpur Improvement Trust 
Act for providing the plots for residential 
purpose or for disposal of the plots for 
the said purpose. 

8. Section 26 of the Act provides 
for framing of improvement schemes for 
all or any of the matters enumerated 
therein, Section 26 (a) reads as under: 

“26 (a) the acquisition by purchase, 

exchange, or otherwise of any property 
necessary fur or affected by the execution 
of the schene.” 
The present scheme has been framed by 
the Nagpur Improvement Trust under 
Section 31 of the Act. Section 31 of the 
Act reads as under : 

"31 (1) Whenever the Trust is of the 
opinion that, for the purpose of— 

(a) providing building sites, or 

(b) remedying defective ventilation, 
or 

(c} creating new or improving exist- 
ing means of corimunication and facili- 
ties for traffic, or 

(d) affording better facilities for a 
conservancy and drainage it is expedient 
to lay out new streets or alter existing 
streets (including bridges, causeways and 
culverts) the Trust may pass a resolution 
to that effect, and shall then proceed to 
frame a street scheme for such area as 
it may think fit. 

(2) A street scheme may, within the 
limits of the area comprised in the sche- 
me, provide for— 

(a) the acquisition of any land which 
will, in the opinion of the Trust, be neces- 
sary for its execution; 

(b) the re-laying out of all or any of 
the lands so acquired, including the con- 
struction and reconstruction of buildings 
by the Trust or by any other person and 
the laying-out, construction, and altera- 
tion of streets and thoroughfares; 


(c) the draining, water-supply, and 
lighting of streets and thoroughfares so 
laid out, constructed or altered; 


(d) the raising, lowering, or reclama- 
tion of any land vested in, or to be ac- 
quired by, the Trust for the purposes of 
the scheme; 

(e) the formation of open spaces for 
the better ventilation of the area com- 
prised in the scheme; 

(£) the acquisition of any land ad- 
joining any street, thoroughfare, or open 
space to be formed under the scheme.” 
As already stated hereinbefore, the pre- 
sent scheme was framed by the Nagpur 
Improvement Trust for the various pur- 
poses, including meeting large demands 
for industrial and residential plots. Ac- 
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cording to Shri Natu, the plots reserved 
for the residential purposes from Kihasra 
Nos. 61 and 69 are not necessary for the 
purpose of execution of the scheme as 
such, He has further relied upon Anne- 
xure F whereby an offer was made to the 
owners of the fields by the Improvement 
Trust for accepting 3000 sq. ft. plot for 
acquisition of every acre of land, includ- 
ed in Eastern Industrial Area Street 
Scheme. Such an offer was made by the 
Improvement Trust for grant of a plot in 
lieu of the compensation to which the 
petitioners were entitled under the provi- 
, sions of the Act. Therefore, according to 
Shri Natu, in any case an area of 2.75 
acres was not required for the scheme, 
because otherwise the Improvement Trust 
would not have parted with it or made an 
offer of it to the petitioners as has been 
done vide Annexure F dated 19-2-1970. 
He has also drawn our attention to para 4 
of the return filed on behalf of the Im- 
provement Trust wherein it was admitted 
by the Improvement Trust that the sche- 
me also envisages the provision for in- 
come to the Trust by sale of plots. On 
the basis of this admission it is contended 
by Shri Natu that, therefore, in any case 
this land is not necessary for the execu- 
tion of the scheme framed by the Trust 
and in substance the Improvement Trust 
is acquiring the said land for earning in- 
come by sale of the land belonging to 
the petitioners and it is not open to the 
Trust to acquire the land for this pur- 
pose, It is not possible for us to accept 
these contentions of Shri Natu. 

9, The scheme framed by the 
Nagpur Improvement Trust known as the 
Eastern Industrial Area Street Scheme 
was framed for making adequate provi- 
sion for the improvement and expansion 
of the town. The purpose for which the 
scheme has been framed by the Nagpur 
Improvement Trust has been duly enume- 
rated in the scheme itself. The scheme 
also makes a provision for providing of 
building sites to evictees of the scheme, 
low income group people, middle income 
group people etc., as well as for indus- 
trial and commercial purposes. Section 31 
of the Act empowers the Improvement 
Trust to frame such a scheme and there- 
after Section 59 of the Act lays down 
that the Trust may, with the previous 
sanction of the State Government, ac- 
quire land under the provisions of the 
Land Acquisition Act, 1894, as modified 
by the provisions of this Act. for carry- 
ing out any of the purposes of this Act. 
Once it is held that the scheme has been 
framed by the Nagpur Improvement 
Trust for the purposes of the Act, namely, 
for making a provision for the improve- 
ment and expansion of the city, then, in 
our opinion, it cannot be said that the 
Improvement Trust had no authority to 
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frame the scheme or acquire the lands of 
the petitioners for the purposes of execu- 
tion of the scheme itself, It is not correct 
to say that a provision for providing 
building sites has been made by the 
Trust in the scheme for merely earning 
en income. A provision for building sites 
has been made even for the 
residential purposes in the scheme to 
meet the demands of the people in this 
behalf. It is no doubt true that the Trust 
will be disposing of certain plots by 
auction or otherwise as provided by Sec- 
tion 76 of the Act. Saction 76 of the Act 
reads as under: 

“76. Subject to any rules made by 

the State Government under this Act, the 
Trust may retain or may let on hire, 
lease, exchange or otherwise dispose of, 
any land vested in or acquired by it under 
this Act.” 
It is pertinent to note in the present case 
that even after the publication of the 
notice under Section 39 of the Act the 
petitioners had not raised any objection 
to the scheme as such. Even in the pre- 
sent writ petition the scheme as a whole 
has not been challenged. The only chal- 
lenge made in this petition is restricted 
to the land of the petitioners and the 
compulsory acquisition of their land. At 
no stage even a demand was made by the 
petitioners to the Improvement ‘Trust 
that they are prepared to carry out the 
layout ete, of the land required for the 
residential purposes cn the terms and 
conditions to be laid down by the Trust. 
Such a claim is made by the petitioners 
for the first time in the present writ 
petition only. Thus the present petition 
has been filed by some of the land owners 
whose lands are being acquired by the 
Trust for executing the scheme as a 
whole framed by the Trust under Section 
31 of the Act. 

10. Shri Natu in support of his 
contentions has relied upon a decision of 
the Supreme Court ir State of Madhya 
Pradesh v. Ranojirao Shinde (AIR 1968 
SC 1053). In the said case the provisions 
of Madhya Pradesh Abolition of Cash 
Grants Act were challenged on the ground 
that they violate the rights of the res- 
pondents in the said case under Articles 
19 (1) (£) and 31 of the Constitution of 
India. The said provisions were mainly 
challenged on the ground that the aboli- 
tion of the cash grants would augment 
the resources of the State but that can- 
not be considered as a public purpose 
under Article 31 (2) of the Constitution of 
India and in that context it was observ- 
ed by the Supreme Court that by provid- 
ing for the payment of some nominal 
compensation to the persons whose rights 
are acquired, as the acquisition in ques- 
tion in substance would only augment the 
resources of the State, and therefore, it 
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is obvious that the public purpose con- 
templated by Articles 31 (2) and 19 (1) (£) 
would not include enrichment of the cof- 
fers of the State, The Act which empow- 
ers the State to appropriate some one 
else’s property for itself solely with a 
view to augment the resources of 
State cannot be considered as a reason- 
able restriction in the interest of the 
general public. In our opinion, the obser- 
vations made in the said decision have no 
application to the facts and circumstances 
of the present case. In the present case 
the land of the petitioners is being ac- 
quired with land of other persons for the 
purposes of an improvement scheme, 
which is obviously framed for achieving 
the public purpose contemplated by the 
Act. The lands are being acquired which 
are necessary for the purposes of execut- 
ing the said scheme. It is no doubt true 
that some land, which is reserved for the 
residential purposes, will be disposed of 
as per the provisions of Section 76 of the 
Act itself. The said disposal is not only 
permitted by the specific provision of the 
Act itself, but the said disposal of the 
land is also in the public interest. 

11. In Trustees for the Improve- 
ment of Calcutta v, Chandra Kant Ghosh 
(AIR 1920 PC 51) while construing some- 
what analogous provisions of Calcutta 
Improvement Act and the phraseology 
used in Section 42 of the said Act, which 
is analogous to the provisions of Section 
26 (a) of the Nagpur Improvement Trust 
Act, it was observed by the Privy Coun- 
cil as under:— 

“The result is that in the opinion of 
their Lordships none of the suggested 
limitations to the usual and normal mean- 
ing of the word ‘affected’ in Section 42 
are admissible, and that there is no rea- 
son, either in the general purpose of the 
Act or the special context, that the word 
should not be construed in its ordinary 
sense, and that, as so construed, Section 
42, authorises the acquisition of the land 
of the respondent, which was inserted in 
the scheme because, in the opinion of the 
Board, it would be enhanced in value by 
its Oxecution......cccceeee 

' In this case the respondent would be 
entitled to the value of his land assessed 
on the same principles as the value of the 
land actually required for the execution 
of the widened street and the effect 
would be not to deprive him of the value 
of his property, but only that he would 
not obtain the additional value due to 
the proximity of his land to the improve- 
ment scheme. 

It was further argued on behalf of 
the respondents that, although the land 


of the respondent might be acquired by. 


agreement, it was not subject to com- 
pulsory acquisition. Section 69, under the 
head “compulsory acquisition”, empowers 
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the Board, with the previous sanction of 
the Local Government, to acquire land 
under the provisions of the Land Acqui- 
sition Act, 1894, for carrying out 
any of the purposes of the Act. It was said 
that to take land for the purpose of 
recoupment is not to take it in order to 
carry out any of the purposes of the Act, 
but only to provide a means whereby 
such purposes can. be carried out. It is 
difficult to understand the distinction 
which is suggested. If the Board are au- 
thorised to acquire land affected in value 
by the execution of the scheme in order 
to provide funds in case of the public 
burden the acquisition of such land is 
directly in the punposes of the Act, and 
the powers of compulsory acquisition are 
clearly applicable thereto. Section 81 of 
the Act confers on the Board wide 
powers for holding or disposal of any 
land vested in them or acquired by them 
under the Act amply sufficient for deal- 
ing with any land acquired under Section 
42 and not required for the actual execu- 
tion of the street scheme.” 


Similar view is taken by the Supreme 
Court in Sheikh Gulfan v, Samat Kumar 
(ATR 1965 SC 1839), though in different 
context. 


What is the nature of such a scheme has 
also been considered by the Supreme 
Court in Arnold Rodricks v. State of 
Maharashtra (AIR 1966 SC 1788). In the 
said case the provisions of Bombay Com- 
missioners of Divisions Act and the noti- 
fication under amending Land Acquisition 
Act were challenged. The said notification 
was also challenged on the ground that 
it was issued in colourable exercise of the 
power and was not for the public. pur- 
pose. It was contended in the said case 
that the notifications were issued to sub- 
serve not a public purpose but some pri- 
vate purpose, and the State Government 
was not entitled to acquire property from 
A and give it to B. In this context it was 
observed ‘by the Supreme Court as 


under :— 


(20) It was urged before us that the 
State Government was not entitled to ac- 
quire property from A and given it to B. 
Reliance was placed on the decision of 
the Supreme Judicial Court of Massachu- 
setts (204 Mass 607), But as pointed out 
by this Court, public purpose varies with 
the times and the prevailing conditions in 
localities, and in some towns like Bom- 
bay the conditions are such that it is im- 
perative that the State should do all it 
ean to increase the availability of resi- 
dential and industrial sites. It is true 
that these residential and industrial sites 
will be ultimately allotted to members of 
the public and they would get individual 
benefit, but it is in the interest of the 
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general community that these members 
of the public should be able to have sites 
to put up residential houses and sites to 
pùt up factories, The main idea in issuing 
the impugned notifications was not to 
think of the private comfort or advan- 
tage of the members of the public, but the 
general public good. At any rate, as 
pointed out in 1961-1 SCR 128 = (AIR 
1960 SC 1203), a very large section of the 
community is concerned and its welfare 
is a matter of public concern. In our view 
the welfare of a large proportion of per- 
sons living in Bombay is a matter of 
public concern and the notifications serv- 
ed to enhance the welfare of this section 
of the community and this is public pur- 
pose, In conclusion we hold that the noti- 
fications are valid and cannot be impugn- 
ed on the ground that they were not issu- 
ed for any public purpose, 


(21) Mr. Pereira then urged that the 
notifications were colourable, We are not 
able to appreciate how the notifications 
are serving any collateral object. He said 
that he used the word “colourable’ in 
the sense used by this Court in AIR 1963 
ae 151. Mudholkar J. observed as fol- 
OWS: 


“If the purpose for which the land is 
being acquired by the State is within the 
legislative competence of the State the 
declaration of the Government will be 
final subject, however, to one exception. 
That exception is that if there is a colour- 
able exercise of power the declaration 
will be open to challenge at the instance 
of the aggrieved party. The power com- 
mitted to the Government by the Act is 
a limited power in the sense that it can 
be exercised only where there is a public 
purpose, leaving aside for a moment the 
purpose of a company. If it appears that 
what the Government is satisfied about 
is not a public but a private purpose of 
no purpose at all the acquisition of the 
Government would be colourable as not 
being relatable to the power conferred 
upon it by the Act and its declaration 
will be a nullity. Subject to this exception 
the declaration of the Government will 
be final.” 


(22) No material has been placed 
before us that the exercise of the power 
by the Government is colourable in this 
“sense. The Government has the power to 
issue the notifications for a public pur- 
pose, and, as we have already held that 
the notifications were issued for a public 
punpose, there is no question of any 
colourable exercise of the power.” 

(underlining is ours) 

Even in the minority judgment, while 
concurring with the views taken by the 
majority it was observed; 
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"(33) The attack of the petitioners is 
on the second part of the addition in 1953 
which provides for “subsequent disposal 
thereof in whole or in part by lease, 
assignment, or sale, with the object of 
securing further development.” It is urg- 
ed that all these words mean is that 
after the development envisaged in the 
first part of the addition the State or the 
local authority would be free to dispose 
of the land acquired in whole or in part 
by lease, assignment or sale, apparently 
to private persons. This, it is said, means 
that the State or the local authority 
would acquire land in the first instance 
and develop it in the manner already 
indicated and thereafter make profit by 
leasing, assigning or selling it to private 
individuals or bodies, It is also said that 
the object of securing further develop- 
ment which is the reeson for sale or lease 
etc. is a very vague expression and there 
is nothing to show what this further de- 
valopment comprises Of... 


(35) Take the case where land is ac- 
quired for the purpose of development of 
certain areas for residential purposes. 
The State or the local authority levels 
the land where necessary, makes a lay- 
out, provides roads, drainage, electric 
lines and such other amenities as may 
be available whereafter houses have to 
be built, The State or the local authority 
may build these houses itself, but there 
is no reason why if the purpose is deve- 
lopment of certain lend as a residential 
area, the State or the local authority may 
not lease, assign or even sell the lands 
laid out and already developed in order 
that further development of building 
houses may be achieved. In such a case 
it will always be open to the State Gov- 
ernment or the local authority to provide, 
and we have no doubt that it will always 
so provide, that the persons to whom the 
land is leased, assigned or sold carry out 
the further object of building houses. 
There is also no reascn why the State or 
the local authority should not provide 
for the terms on which residential build- 
ings would be made, the specifications of 
such buildings, and the time within 
which they should be made. There is also 
no reason why the terms should not pro- 
vide that if the further object of deve- 
lopment is not carried out within a rea- 
sonable time, the land would revert to 
the State or the local authority to be used 
for the purpose for which it was acquir- 
ed. We have no doubt that the State or 
the local authority would see that such 
terms are imposed on those to whom 
lands are leased, assigned or sold with 
the object of further development by 
constructing houses where the scheme is 
for residential purposes. We have also no 
doubt that in imposing terms, the State 
or the local authority will see that the 
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purpose for which the lease, assignment 
or sale is made is carried out within a 
reasonable time, failing which the land 
will revert to the State or the local au- 
thority. These matters are in our opinion 
implicit in the words “with the object of 
securing further development’, and we 
have no reason to think that the State or 
the local authority would just dispose of 
the land so acquired by lease or assign- 
ment or sale without caring to see that 
further development which was the basis 
of acquisition takes place.” 


A similar view has been taken by the 
Supreme Court in a subsequent decision 
in Smt. Venkatamma v. City Improve- 
ment Trust Board, Mysore (AIR 1972 SC 
9683). After referring to the provisions of 
City of Mysore Improvement Act, the 
Supreme Court observed as under: 


“The next argument is that the land 
cannot be acquired for shopping sites. It 
seems to us that the Board is competent 
to acquire land for shopping sites. Such a 
power is comprehended in Section 15 (1) 
(b) and Section 15 (2) (d). According to 
Section 15 (1) (b) the improvement sche- 
me may provide for the construction of 
buildings. Shops are buildings. So 
may be acquired for building shops. Ac- 
cording to Section 15 (2) (d) the scheme 
may provide for the establishment or 
construction of markets, It appears to us 
that the construction of shops is in effect 
the construction of a market. So the ac- 
quisition of land for shopping sites is per- 
missible under the Act. 

The last argument is that the land 
for shopping sites is not being acquired 
for a public purpose because the scheme 
is that the shopping sites would be let 
out to private individuals who will erect 
shops thereon. It is said that it amounts 
to the acquisition of the land of A for 
the purpose of giving it to B, and that is 
not permissible under our Constitution 

Any purpose which directly benefits 

the public or a section of the public is 
a public purpose. This is not denied. It 
does not require much argument to show 
that the shops would cater for the needs 
of the persons living in the locality, But 
for the shops proposed to be built, the 
residents of the locality would have to go 
to distant parts of the city for shopping. 
So the building of shops in the locality 
would add to the comfort and conveni- 
ence of the persons living there, Accord- 
ingly the land is being acquired for a 
public purpose.” 
Then a reference was made to the deci- 
sion in Arnold Rodricks v. State of Maha- 
rashtra (cit. supra) and to the view taken 
by the majority as well as the minority 
oes and in this context it was ob- 
served : 
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“In Arnold Rodricks v. State of 
Maharashtra, (1966) 3 SCR 885 = (AIR 
1966 SC 1788) land was acquired for ‘“de- 
velopment and utilisation of industrial 
and residential areas”. The majority as 
well as the minority judgments held that 
the land was acquired for a public pur- 
pose. The argument that the land was 
being acquired from A for the purpose of 
giving it to B was not accepted. Speaking 
for the majority Sikri J. (now Chief Jus- 
tice) said: “It is true that these residen- 
tial and industrial sites will be ultimately 
allotted to members of the public and 
they would get individual benefit, but it 
is in the interest of the general commu- 
nity that these members of the public 
should be able to have sites to put up 
residential houses and sites to put up fac- 
tories, The main idea in issuing the im- 
pugned notifications was not to think of 
the private comfort or advantage of the 
members of the public but the general 
public good.” Wanchoo J, in his separate 
judgment expressed himself more empha- 
tically, He said that there was no reason 
why the State or the local authority 
should not have the power to see that 
further development takes place even 
through private agencies by lease, assign- 
ment or sale of such land. So long as the 
object is development and the land is 
made fit for the purpose for which it is 
acquired, there is no reason why the 
State should not be permitted to see that 
further development of the land takes 
place in the direction for which the land 
is acquired and even though that'may be 
through private agencies......... ” Indeed, 
development partly with the aid of pri- 
vate agencies has generally been adopted 
by various statutes dealing with the im- 
provement of cities in this country, So 
this argument also cannot be accepted.” 

(Onderlining is ours) 

12. In Dalehand v, Delhi Improve- 
ment Trust (AIR 1967 SC 87) the provi- 
sions of United Provinces Town īm- 
provement Act came for consideration 
before the Supreme Court. In the said 
case the provisions of supplementary 
scheme contemplating acquisition of land 
for effectuating an object of the original 
scheme was challenged on the ground 
that it is a device to acquire land to be 
disposed of for private gain of an indus- 
trialist. After referring to the provisions 
of the United Provinces Town Improve- 
ment Act it was observed by the Sup- 
reme Court as under:—~ 

“Resort to the provisions of the Act 
for acquiring land with a view to hand 
it over to an industrial concern for pri- 
vate gain may not fall within the terms 
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of the Act. But in the circumstances al- 
ready set out a scheme framed which 
contemplates acquisition of land for 
effectuating the object of the original 
scheme is not open to challenge on the 
ground that it is a device to acquire land 
to be disposed of for private gain of an 
industrialist. The original and the sup- 
plementary schemes must be regarded as 
one composite scheme conceived in the 
interests of industrial development and 
relief of congestion of inducing a flow of 
population from the congested area, The 
object of the supplementary scheme was 
to effectuate the purpose of the original 
scheme and failure to frame that scheme 
may seriously have affected the utility of 
the original scheme.” 


There is no warrant for the conten- 
tion raised by the appellants that the 
land was not to be developed by the 
Trust, but was to be acquired and hand- 
ed over to the Company, It is clear from 
the scheme that the general supervision 
and control over the execution of the 
supplementary scheme as over the origi- 
nal scheme was retained by the Trust 
and the Company was to develop the 
land subject to control under the Town 
Planning Scheme. 


The argument that in a town expan- 
sion scheme under Section 32 read with 
Section 24 (h) of the Act, there is no 
power to acquire land compulsorily, is 
futile. Section 23 (a) in terms authorises 
acquisition by purchase, exchange, or 
otherwise of any property necessary for 
or affected by the execution of the sche- 
me, That provision may be incorporated 
in any of the improvement schemes of 
the types mentioned in Section 24. Again 
Section 32 clearly implies that in a town 
expansion scheme such a power would be 
reserved, for the Trust is statutorily dec- 
lared liable to pay compensation when 
permission to alter any building or wall 
on the land in the area is denied, if the 
Trust does not proceed to acquire such 
land within one year from the date of 
such refusal, By Section 55 a general 
power to purchase or lease by agreement 
any land which the Trust is authoris- 
ed to acquire is granted and by Section 
56 power to acquire land under the Land 
Acquisition Act, 1894, is expressly con- 
ferred. It is true that under the provisions 
relating to other classes of schemes, for 
instance, Section 26 (2) (f), Section 28 (2) 
(a), Section 29 (3) an express provision 
with regard to acquisition of land is made, 
and there is no such express provision in 
Section 32. But that by itself is not suffi- 


cient to justify an inference that the 
provisions of Section 23 (a) relating to 
acquisition of land necessary for or 


affected by the execution of the scheme 
may not be conferred in sanctioning a 
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town expansion scheme. If the view con- 
tended for be correct, Section 23 (a) will 
not have application to any scheme. We 
are unable to see any reason why Section 
56 which authorises the Trust to acquire 
land is to be restricted only to ‘those 
cases in which in the case of a specific 
scheme an express provision conferring 
power of acquisition apart from Section 
23 (a) is conferred.” 


13. In Lucknow Improvement 
Trust v. Mohd. Sadiq (AIR 1952 AH 346) 
a similar challenge was raised before the 
Allahabad High Court. The scheme fram- 
ed under U. P. Town Improvement Act 
was challenged on the ground that ulti- 
mate object of the scheme was to increase 
the income of the Trust and on this 
ground the trial Court had declared the 
scheme itself as ultra vires. After refer- 
ring to the provisions of U. P., Town Im- 
provement Act it was observed by the 
Allahabad High Court as under: 


“It is only natural to expect that 

when public money is spent by the Trust, 
the Trust will take care to ineur as little 
wasteful and unproductive expenditure 
as possible and will try to make as much 
income out of the investment as can legi- 
timately be made. Under Section 23 (g), 
U. P. Town Improvement Act, the Trust 
is authorised to make an improvement 
which may provide for the sale, letting 
or exchange of any property comprised in 
the scheme.” 
The provisions of Section 23 (g) of U. P. 
Town Improvement Act are similar to the 
provisions of Section 26 (h) of the Nagpur 
Improvement Trust Act. Thereafter a re- 
ference was made by the Allahabad High 
Court to the provisions of Section 65 of 
U. P. Town Improvement Act, which are 
analogous to Section 76 of the Nagpur 
Improvement Trust Act and then it was 
further observed by the Allahabad High 
Court as under: 

“There is thus no doubt that the 
Trust possesses the power to retain or 
let out on hire, lease, sell, exchange or 
otherwise dispose of any land vested in 
or acquired by it under the Act. The 
means of acquiring further income under 
the scheme are, therefore, perfectly 
legitimate.” 

In our opinion the principles of law laid 
down in the aforesaid decisions will aptly 
apply to the present enactment as well 
as the Scheme. From the bare reading of 
the present scheme, it is quite clear that 
the main object and the purpose of the 
scheme is to frame an improvement 
scheme for the purposes specified therein. 
The land is not acquired by the Improve- 
ment Trust for the purposes of making 
gain simpliciter by sale of the property. 
After execution of the improvement sche- 
me the plots are sold by the Trust to the 
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various persons who are. in need of them. 
The provision. is made in the scheme for 
the residential plots in the interest of 
general public and it is the general pub- 
lic which is ‘benefited by the scheme. 
The Nagpur Improvement Trust Act is a 
special enactment providing for a consti- 
tution: of a Trust and framing of schemes 
for improvement and expansion of the 
city. It also makes a provision regarding 
expenditure which could be incurred by 
the Trust, The present scheme though 
framed under Section 31 of the Act is in 
substance a combined scheme as contem- 
plated by Section 27 of the Nagpur Im- 
provement Trust Act. The plots for resi- 
dential purpose are also reserved by the 
Trust for carrying out the purposes of 
the Act. The disposal of the plots by the 
Trust is, therefore, in pursuance of the 
provisions of the Act and the scheme 
framed thereunder. As observed by the 
Supreme Court in Arnold Rodricks v. 
State of Maharashtra (AIR 1966 SC 1788) 
(cit supra) the main idea in framing the 
present scheme was not to think of pri- 
vate comfort or advantage of the mem- 
bers of the public, but the general public 
good, The plots for buildings will be 
disposed of by Nagpur Improvement 
Trust by sale etc, after they are fully 
developed. This disposal of the land by 
the Nagpur Improvement Trust is also 
with an intention to see that further de- 
velopment of the land and construction 
of buildings thereon will take place in 
the direction for which the land is ac- 
quired. In this view of the matter, īm 
our opinion, the contention raised by the 
petitioners that their land is not required 
for the purposes of the execution of the 
scheme is not correct. 


14, It is no doubt true that by 
Annexure F an offer was made to the 
petitioners by the Trust for accepting 
3000 sq. ft. plot for the acquisition of 
every acre of their land, But this offer 
was made to them so as to minimise the 
burden on the public exchequer regard- 
ing. payment of the compensation of the 
land. The plots which were offered to the 
petitioners are fully developed plots to 
be allotted to them for the execution of 
and in pursuance of the scheme itself. 
Therefore, from this mere offer it cannot 
be said that any of the area of the peti- 
tioners’ land was not required for the ex- 
ecution of the scheme as such. 


15. In the very nature of things 


‘When the scheme is framed making a 


provision of improvement or expansion of 
the town, the execution of it cannot he 
left to a private individual and has to be 
carried out under the control and super- 
vision of the Trust itself, Even if it is 
assumed that the petitioners were prepar- 
ed to carry on the development of their 


area individually so far as their lands are 
concerned, still it cannot be said. that the 
said lands are not necessary for the exe- 
cution of the scheme. The very offer 
made by the petitioners clearly indicates 
that the land is required for the execu- 
tion of the scheme, though they want to 
carry on the execution of the scheme 
voluntarily so far as their land is con- 
cerned. As already indicated such an offer 
was not made by the petitioners at any 
time prior to the filing of the petition. 
Even otherwise it is doubtful as to whe- 
ther such an offer could be accepted on 
an individual basis leaving the matter of 
development to the vagaries of the indi- 
vidual when an expansion scheme is to 
‘be executed as a whole. An individual will 
carry out the development of his own area 
only thereby doing practically the patch- 
work which may not ibe beneficial for the 
simultaneous execution of the scheme as 
a whole, The petitioners’ lands are com- 
prised in and are duly covered by the 
scheme. The said lands are not only ne- 
cessary for the execution of the scheme 
but are also ‘affected’ by the scheme as 
observed by the Privy Council in Trustees 
for the Improvement of Calcutta v. Chan- 
dra Kant Ghosh (AIR 1920 PC 51). (Cit. 
supra). The lands of the petitioners which 
are comprised in the scheme will be defi- 
nitely benefited in every way by the 
execution of the scheme and 
would be enhanced in the value by its 
execution. The petitioners will be getting 
due compensation for their lands as per 
provisions of law at the market value of 
the land, But in our opinion they cannot 
be allowed to reap the additional fruits or 
benefits arising out of the execution of 
the scheme, thereby depriving the gene- 
ral public as well as the Nagpur Im- 
provement Trust of the said benefit, aris- 
ing out of improvement scheme framed 
by the Trust in the interest of general 
public and for public good. They cannot 
be allowed to make a private gain out of 
such public schemes. If such a course is 
allowed, it will defeat the very purpose 
of the Act and the schemes framed there-| 
under. 

16. After reading the- scheme as a 
whole it is quite clear that the present 
scheme has been framed by the Trust in 
exercise of their power vested in them 
under the Act and the acquisition 
of the lands of the petitioners is 
also for the purpose of the execu- 
tion of the said scheme, Therefore, in 
our opinion, the acquisition of the peti- 
tioners’ lands for the purpose of the 
Street Scheme is fully authorised by the 
provisions of the Act. Section 59 of the 
Act itself empowers the Trust to acquire 
the land for carrying out any of the pur- 
poses of the Act, Framing of the schemes 
under Chapter IV of the Act is in exer- 
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cise of the power conferred upon the 
Trust under the Act for earrying out the 
purpose of the Act itself. In this view of 
the matter, in our opinion, the present 
scheme framed by the Trust is perfectly 
within their power and the proceedings 
started by the Trust for the acquisiticn of 
the petitioners’ land are also duly autho- 
rised by the Act itself. By such schemes 
it is the general public which is benefit- 
ed in every way and therefore the ac- 
quisition of the petitioners’ lands is obvi- 
ously for public purpose. Once this find- 
ing is recorded, in our opinion, the chal- 
lenge of the petitioners based on Articles 
31 and 19 (1) (f) of the Constitution of 
India must fail. 


17. In Bachan Singh v. State of 
Punjab, (AIR 1971 SC 2164) while decid- 
ing such a challenge to the provisions of 
Punjab Development of Damaged Areas 
Act the Supreme Court observed as 
under : 


“The provisions of the Act it may be 
noticed clearly indicate that they are 
reasonable and are designed to serve the 
interest of the general public namely to 
execute schemes in a planned manner for 
the improvement of the damaged areas 
of the. city of Amritsar. They do not in 
any way violate the provisions of Art. 19 
(1) (£) and (g). This Court has in no un- 
certain terms laid down the test for 
ascertaining reasonableness of the res- 
trictions on the rights guaranteed under 
Article 19 to be determined by a refer- 
ence to the nature of the right said to 
have been infringed, the purpose of the 
restrictions sought to be imposed, the 
urgency of the evil and the necessity to 
rectify or remedy it all of which has to 
be balanced with the social welfare or 
social purpose sought to be achieved. 
The right of the individual has therefore 
to be sublimated to the larger interest 
of the general public. Applying this test 
it will be seen that persons who are 
affected by the scheme are’ given an 
opportunity to file their objections which 
have to be given due consideration by 
the ‘Trust before finalising the scheme...... 
The fundamental rights to acquire, hold 
or dispose of property or to carry on any 
occupation, trade or business guaranteed 
under Article 19 (1) (£) and (g) is subject 
to the restrictions contained in Clauses 
(5) and (6) of the said Article. The Act in 
our view complies substantially if not 
abundantly with the restrictions imposed 
on the exercise of the said fundamental 
rights.” 

These observations aptly apply to the 
case before us. Therefore, in our opinion, 
it has not been shown to us that the 
petitioners’ property is being compul- 
sorily acquired without an authority of 
law and the acquisition is not for a pub- 
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lic purpose. On: the contrary, it is clear 
to us that the acquisition of the peti- 
tioners’ land for the Street Scheme is for 
a public purpose, and is, in publie inte- 
rest, and the same is fully authorised by 
the provisions of the Nagpur Improve- 
ment Trust Act read with the provisions 
of the Land Acquisition Act, 1894. 


18. It was then contended by Mr. 
Natu that this compulsory acquisition of 
the petitioners’ field property amounts to 
depriving them of their fundamental 
right to practice. a profession, trade or 
business of agriculture. Jt is the conten- 
tion of Shri Natu that the cultivation 
of this agricultural field is the only 
source of the petitioners’ livelihood and 
because of this acquisition this very 
right to practice their profession or to 
carry on their trade or business in agri- 
culture is being taken away. He further 
contended that the said scheme is also 
not saved by sub-clause (5) of Article 19 ` 
of the Constitution of India as the sche- 
me framed is not in the interest of gene- 
ral public, It is not possible for us to ac- 
cept this contention of Shri Natu. 


19. By the framing of the scheme, 
the Improvement Trust is not taking 
away the. right of the petitioners to prac- 
tice any profession or to carry on any 
trade or business. As a matter of fact, the 
scheme has nothing to do with any such 
tight of the petitioners to practice any 
profession, trade or ‘business. Even if it 
is assumed that the consequence of such 
acquisition of the land could be that 
their right to cultivation of the said fields 
is being taken away in our opinion, to 
such a case the provisions of Article 19 
(1) (g) will not apply. It could at the most 
be said to ibe an accidental result of the 
acquisition of the land of the petitioners 
for the public purpose, namely, for the 
execution of improvement scheme fram- 
ed by the Improvement Trust under the 
Act. Even otherwise, as observed iby the 
Supreme Court in Bachan Singh’s case 
(AIR 1971 SC 2164) (cit. supra), when the, 
provisions of the Act or a scheme clearly 
indicate that they are reasonable and are 
designed to serve the interest of the 
general public, namely, to execute sche- 
mes in a planned manner for the im- 
provement of the city, then they do not 
in any way violate the provisions of Arti- 
cle 19 (1) (£) and (g) of the Constitution 
of India, The present scheme is in the 
larger interest of general public and is, 
therefore, in our opinion, saved by clau- 
ses (5) and (6) of Article 19 of the Consti- 
tution of India. 


20. Thereafter it was contended 
by Shri Natu that the rejection of the 
petitioners’ application by the Improve- 
ment Trust for abandoning their land is 
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discriminatory and is, therefore, violative 
of their fundamental right guaranteed 
under Article 14 of the Constitution of 
India, In the petition it is contended by 
the petitioners that the Improvement 
Trust has abandoned some land belong- 
ing to one Abdullabhai, though it was 
comprised in the scheme vide agreement 
dated 2-1-1967. 


21, The contention raised by the 
petitioners in this behalf is itself not cor- 
rect, In reply to this allegation made in 
the petition, the Trust in its return, has 
made the whole position clear. The said 
Abdullabhai had applied on 8-8-1962, that 
is, prior to the sanction of the scheme 
itself by the Government, for sanctioning 
a lay-out of his property, The Trust had 
passed a resolution sanctioning a lay-out 
in respect of 12 acres of land only and 
an agreement was drawn accordingly on 
2-1-1967. However, it is contended by 
the Trust that later on Abdullabhai’s 
entire property namely Kihasra Nos. 3/1, 
4, 5 and 6, was notified for acquisition 
under Section 45 of the Act and the ac- 
quisition proceedings in that behalf had 
already been started. Therefore, it is not 
correct to say that the lands belonging to 
Abdullabhai are not being acquired by 
the Trust. Against the order passed by 
the Land Acquisition Officer proceedings 
with the acquisition proceedings relating 
to the lands owned by Abdullabhai, the 
said landholder has filed a writ petition 
before this Court, bearing Special Civil 
Appln. No. 281 of 1969 (Bom.), With the 
consent of the parties we had sent for 
the records of the said writ petition and 
have perused them. From the record of 
the said case it is quite clear that the 
Trust is proceeding with the acquisition 
of entire land belonging to Abdullabhai. 
In this view of the matter, in our opinion, 
there is no substance in this contention 
raised by the petitioners that any discri- 
minatory treatment has been given to 
them by the Trust. 


22. Shri Natu has challenged the 
sanction accorded by the State Govern- 
ment being bona fide abuse of the power 
on the part of the Government, Accord- 
ing to Shri Natu, the State Government 
has granted sanction to the scheme 
mechanically without applying its mind 
to the scheme itself or the objections 
raised by the various persons. After pre- 
paration and publication of the scheme 
a notice is published in the Gazette under 
Section 39 of the Act and a notice of the 
proposed acquisition is also served upon 
individual land owner under Section 41 
of the Act itself. A draft scheme is also 
sent to the Municipal Corporation under 
Section 40 of the Act. Thereafter, after 
considering the objections raised in this 
behalf and hearing all the persons mak- 
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ing any such objections the Trust has to 
apply to the State Government for sanc- 
tion of the scheme. Such an application 
for sanction is to be forwarded to the 
Government under Section 48 of the Act 
and the said application is to be accom- 
panied by— 


(a) a description of, and full particu- 
lars relating to, the scheme, and com- 
plete plans and estimates of the cost of 
executing the scheme; 


(b) a description of the street, square, 
park, open space or other land, or any 
part thereof, which is the property of 
the Government and managed iby the 
Central Government or the State Gov- 
ernment required for the scheme; 

(c) a statement of the reasons for 
any modifications made in the scheme as 
originally framed; 

(d) a statement of objections, if any 
received under Section 39: i 

(e) any representation received under 

Section 40; 
._ (£) a list of the names of all persons, 
if any, who have dissented under clause 
(b) of sub-section (2) of Section 41, from 
the proposed acquisition of their land or 
from the proposed recovery of a better- 
ment contribution, and a statement of 
the reasons given for such dissent: and 


(g) a statement of the arrangements 
made or proposed by the Trust for the 
re-housing of persons likely to be dis- 
placed by the execution of the scheme, 
for whose re-housing provision is re- 
quired. 

Such an application was made by the 
Trust vide Annexure 5 with the return 
as per their memo dated 27-11-1964. 
With this application various documents 
were sent to the Government and there- 
after the Government has sanctioned the 
said scheme vide Government resolution 
dated 4-3-1967. Together with the notifi- 
cation sanctioning the scheme, the Gov- 
ernment had also made certain sugges- 
tions to the Trust, These suggestions 
were in fact made by the Director, Town 
Planning, Maharashtra State, Poona and 
were incorporated in the Government 
resolution dated 4-3-1967. The said reso- 
lution has been made available to us by 
the counsel for the Trust. If all these 
documents are read together, in our opin- 
ion, it cannot be said that the Govern- 
ment has not applied its mind to the 
scheme as such and has granted the sanc- 
tion to the scheme mechanically without 
any application of mind. The petitioners 
have drawn an inference of non-applica- 
tion of mind on the part of the Govern- 
ment from the mere fact that the Gov- 
ernment did not even think it necessary 
to return the scheme for reconsideration 
as required by Section 44 (1) of the Act. 
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This is the only reason given by the 
petitioners as to why they feel that the 
Government has not applied its mind te 
the scheme as such. From ‘the material 
placed before us we are satisfied that the 
sanction accorded by the Government 
is after applying its mind to the scheme 
and after considering the scheme as well 
as the relevant documents sent to the 
Government with the application for ob- 
taining sanction to the scheme itself. 
Moreover it is not open for this Court to 
examine this question in view of the pro- 
visions of Section 45 (2) of the Act. Sec- 
tion 45 (2) of the Act reads as under: - 


“45 (2) The publication of a notifica- 
tion under sub-section (1) in respect of 
any scheme shall be conclusive evidence 
that the scheme has been duly framed 
and sanctioned.” 


23. However, it is contended by 
Shri Natu that in spite of the said provi- 
sion it is open for the Court to scrutinise 
the whole matter and come to a conclu- 
sion that the scheme was not properly 
sanctioned. In support of this proposition 
Shri Natu has relied upon two decisions 
of the Supreme Court, namely R. L. 
Arora v. The State of Uttar Pradesh 
(AIR 1962 SC 764) and State of West Ben- 
gal v. P. N, Talukdar (AIR 1965 SC 646). 
According to Shri Natu, the said pre- 
sumption will not mean that the Court 
was precluded from enquiring as to whe- 
ther the land, which is being acquired, 
is in fact needed for a public purpose or 
not. In State of West Bengal v. P. N. Te- 
lukdar (cit. supra) it was observed by 
the Supreme Court that the Court is not 
precluded from enquiring whether the 
notification that the land was needed for 
the public purpose was made in fraud 
of the Act, namely, against the proviso 
to Section 6 (1) which required that such 
a notification could not be made unless 
part or whole of the compensation came 
out of public revenues or some fund 
managed or controlled by a local autho- 
rity 

24. Shri Natu has also relied upon 
a decision of Manipur Judicial Commis~- 
sioner’s Court in Heisnam v. Union Terri- 
tory, Manipur, (AIR 1968 Manipur 45) and 
Raja Ram v. State of Punjab (AIR 1970 
Punj and Har 361). 


25. It is no doubt true that in the 
said decisions a view is taken that a 
Court can go behind the notification itself 
if it is issued in the colourable exercise 
of the power or was a fraud on the Sta- 
tute itself. Such an allegation has not 
been made in this petition, when the 
sanction issued by the Government is 
being challenged. On the contrary in Rati- 
lal v. State of Gujarat (AIR 1970 SC 
984), while construing the presumption 
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under Section 6 (3) of the Land Acquisi- 
tion Act, the Supreme Court observed: 

_ “Section 6 (3) of the Land Acquisi- 
tion Act provides that a declaration under 
Section 6 shall be conclusive evidence 
that the land proposed to be acquired is 
needed for a public purpose. Therefore 
this Court cannot go into the question 
whether the need was genuine or not un- 
less we are satisfied that the action taken 
by the Government was a fraudulent 
one, We are also unable to concede to 
the proposition that the need of a section 
of the public cannot ibe considered as a 
public purpose. Ordinarily, the Govern- 
ment is the best authority to determine 
whether the purpose in question is a pub- 
lic purpose or not and further the decla- 
ration made by it under Section 6 is a 
conclusive evidence of the fact that the 
land in question is needed for a public 
purpose—see Smt. Somawanti v. State of 
Punjab, (1963) 2 SCR 774 = (AIR 1963 
SC 151). That decision lays down that 
conclusiveness in Section 6 (3) must ne- 
cessarily attach not merely to a ‘need’ 
but also to the question whether the 
purpose was a public purpose........cc.seee 


We are unable to accept the conten- 
tion of the learned counsel for the appel- 
lant that the Government did not apply 
its mind before issuing the notification 
under Section §. Before issuing that noti- 
fication, there was an enquiry under Sec- 
tion 5-A. The Government had issued 
that notification after examining the re- 
port submitted by the concerned officer. 

ere is no material on record from 
which we can reasonably come to the 
conclusion that the Government had act- 
ed blindly in issuing that notification.” 
In our opinion the principles of Law laid 
down by the Supreme Court in this de- 
cision will aptly apply to the present case 
in view of the fact that sanction granted 
by the Government is not being challeng- 
ed before us on the grounds of fraud or 
that it was issued in colourable exercise 
of the power. Further in the present case 
after perusing the application filed by the 
Trust dated 27-11-1964 submitting the 
scheme for sanction and after perusing 
the accompaniments forwarded with the 
said application the sanction was accord- 
ed iby the Government and that too with 
certain suggestions. In this view of the 
matter, it is not possible for us to accept 
the contention of Shri Natu that the 
sanction was given by the Government 
to the present scheme without any appli- 
cation of mind, or it amounted to a bona 
fide abuse of the power on the part of the 
Government, 

26. However a reference was made 
by Shri Natu to a decision of the Madras 
High Court in Godrej & Boyce Mfg. Co. 
Pvt. Lid. v. Special Tahsildar Land Ac- 
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quisition Industrial Estates (AIR 1969 
Mad 305). In the said decision the action 
of the Government was challenged on 
the ground that it amounted to a bona 
fide misuse of the power as the decision 
of the Government that the lands which 
were in possession of the petitioners and 
which were sought to be acquired by the 
Government were far in excess of the 
petitioners’ requirement. It was found by 
the Madras High Court that the said as- 
sumption on the part of the Government 
was unreasonable in the context of the 
petitioners’ proposed magnitude of busi- 
ness activities, and therefore, the Madras 
High Court held that though the Govern~ 
ment acted bona fide in exercise of its 
power by virtue of wrong assumption the 
action of the Government amounted 
bona fide misuse of the power. As al- 
ready found by us, in the present case 
the sanction was accorded by the Govern- 
ment after applying its mind to the ap- 
plication submitted by the Trust and the 
accompaniments enclosed therewith and 
thereafter the said scheme was sanctioned 
by the Government with certain sugges- 
tions, It has not been shown to us that 
while exercising this power the Govern- 
ment has abused its power either bona 
fide or mala fide, nor such an inference 
could be drawn from the facts and cir- 
cumstances of the present case as dis- 
closed by the record produced before us. 
In this view of the matter, in our opin- 
ion, there is no substance in this conten- 
tion of the petitioners also. 


27. These were the only conten- 
tions argued before us in Special Civil 
Application No. 422 of 1970. In the view 
which we have taken, therefore, Special 
Civil Application No. 422 of 1970 fails 
and is dismissed, 

28. In Special Civil Applicaion 
No. 494 of 1970 in addition to the other 
contentions raised, the petitioner has con- 
tended that the application for abandon- 
ing the land filed by petitioner under Sec- 
tion 68 of the Act has been rejected by 
the Trust without giving any opportu- 
nity of being heard. The original peti- 
tioner in the said case, Baru Bai, owned 
Khasra No. 94, area 27.36 acres at mouza 
Chikhali, taluq and district Nagpur and 
the said land owned by her was also the 
subject-matter of the acquisition by the 
Trust for the execution of their scheme, 
known as Eastern Industrial Area Street 
Scheme. It is not necessary to refer to 
the other contentions raised in the peti- 
tion as the said contentions are already 
dealt with by us while dealing with the 
writ petition bearing Special Civil Appli- 
cation No. 422 of 1970. 

29. The only additional conten- 
tion which is required to be decided in 
this writ petition is regarding the peti- 
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tioner’s claim in the matter of rejection 
of her application under Section 68 of the 
Act. The application filed by the peti- 
tioner for abandoning her land under 
Section 68 of the Act was based on the 
ground that the land should be abandon- 
ed as she is also carrying on a private 
industry. This was the only claim made 
iby the petitioner in her application for 
abandonment of the land under Section 
68 of the Act. 


30. No plea was raised by the 
petitioner in the said application that the 
field owned by her was unnecessary for 
the execution of the scheme itself. The 
application filed by the petitioner under 
Section 68 of the Act was not filed with 
the writ petition. However, the said appli- 
cation in original was made available to 
us by the counsel for the Trust. The 
claim made in the said application by the 
original petitioner Baru Bai was based on 
the ground that as she is also carrying 
on a private industry, her land should 
be abandoned, As the abandonment of 
the land from acquisition was not claim- 
ed by the original petitioner on the 
ground that it was subsequently dis- 
covered that her land is unnecessary for 
the execution of the scheme in our opin- 
ion, no consideration of the said applica- 
tion was called for. Even in the present 
petition it has not been demonstrated as 
to how it was subsequently discovered 
that the land owned by the petitioner is 
unnecessary for the execution of the 
scheme. In the petition the petitioner has 
also challenged the action of the Trust 
rejecting her application for abandon- 
ment of the field on the ground that the 
said order passed by the Trust is mala 
fide, or is discriminatory as the Trust 
has abandoned the land belonging to one 
Abdullabhai. As already observed in .the 
decision in Special Civil Application No. 
422 of 1970, the land belonging to Abdulla- 
bhai has not been abandoned iby the 
Trust as such. On the contrary the said 
land is being acquired by the Trust for 
the purpose of execution of the present 
scheme itself. In support of the. plea rais- 
ed by the petitioner that the action of the 
Trust is either mala fide or discriminatory 
no data has been placed before us in sup- 
port of the said challenge. In this view 
of the matter, in our opinion, the peti- 
tioner-landlord was not entitled to any 
hearing before the said application was 
decided by the Trust under Section 68 of 
the Act, having regard to the facts and 
circumstances of the present case. 


31. We are not deciding the gene~ 
ral question in the present petitions ag 
to whether it is necessary to give an op- 
portunity of being heard to an applicant 
before passing any order on an applica~ 
tion under Section 68 of the Act. In our 


296 Bom, [Prs. 31-35] Ramchandra Maroti 


opinion, having regard to the facts and 
circumstances of the present case, as the 
petitioner has not made out any case for 
abandonment of any portion of his land, 
it was not necessary for the Trust to give 
any hearing to the applicant before re- 
jecting the application. 


32. It was then contended by Shri 
Natu that the scheme framed by the 
Trust is ultra vires of their powers under 
Section 31 of the Act itself. According to 
Shri Natu, the present scheme has been 
framed by the Trust under Section 31 of 
the Act and Section 31 of the Act makes 
no provision for acquiring any land for 
the purposes of construction of factories 
or light industries. He further contended 
that Section 31 (2) does not provide that 
it is open for the Trust to acquire the 
land affected iby the scheme itself. Ac- 
cording to Shri Natu, in a Street Scheme 
no provision could ibe made for acquisition 
of a land for the purpcses of industries 
or for acquiring the land which is affect- 
ed by the execution of the scheme itself. 
It is not possible for us to accept this 
contention of Shri Natu. 


33. In our opinion, the provisions 
of Section 31 of the Act will have to be 
read together with other provisions of 
Chapter IV of the Act. The said Chapter 
will have to be harmoniously construed 
and if all the provisions of the said Chap- 
ter and the Act are read together, in our 
opinion, even to a scheme framed under 
Section 31 of the Act the provisions of 
Section 26 will apply. Section 26 of the 
Act is a general provision and makes a 
provision for the acquisition of the pro- 
perty which is necessary for or affected 
iby the execution of the scheme itself. 
The land of the petitioner which is being 
acquired for the execution of the scheme 
is necessary for the execution of the 
scheme itself or in any case is affected 
by the execution of the scheme, There- 
fore, in our opinion, the acquisition of 
the land belonging to the petitioner was 
in accordance with the provisions of the 
Act and was fully authorised. Section 27 
of the Act lays down the types of im- 
provement schemes and further permits 
the trust to frame a scheme which might 
ibe a combination of any two or more of 
such types of schemes, Section 31 speci- 
fically provides for framing of a scheme 
which might include a provision for 
building sites. The term “building” has 
been defined iby the Act meaning thereby 
a house, hut, shed or other structures for 
whatever purpose and of whatever mate- 
rial constructed and every part thereof, 
whether used as a human habitation or 
mot, and includes well, latrine, drainage 
work, fixed platform, varandah, plinth, 
doorstep. compound wall, fencing and 
the like, and any work connected there- 
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with. The construction of a shed or 
structure for the purposes of a factory 
or industry will definitely amount to 
construction of a building within the 
meaning of the Act and in our opinion. 
js covered by the definition of the said 
term as defined by Section 2 (a-1) of the 
Act, Therefore, in our view, it is open 
for the Trust to frame a scheme for pro- 
viding building sites for the purposes of 
industries also. Framing of a scheme to 
provide for an accommodation for the 
purposes of industries and factories is a 
part and parcel of the improvement 
scheme contemplated by Chapter IV of 
the Nagpur Improvement Trust Act for 

€ improvement and expansion of the 
town. Such a scheme will meet the 
general needs of the population in this 
behalf and will also provide for other 
public amenities and the sites therefor. 
In this view of the matter it is not pos- 
sible for us to accept this contention of 
Shri Natu. . 


34. Therefore, in the view which 
we have taken Special Civil Application 
No. 494 of 1970 also fails and is dismissed. 


35. The petitioner in Special Civil 
Application No. 515 of 1970 ie an owner 
of Khasra Nos, 62/1 and 64, which are 
also included in the scheme known as 
Eastern Industrial Area Street Scheme. 
The petitioner Punjaram had also filed 
an application under Section 68 of the 
Act on the ground that the land belong- 
ing to him is not required for the execu- 
tion of the scheme, and therefore, is 
liable to be abandoned, The petitioner in 
this behalf has filed two applications 
dated 29-12-1967 and 6-3-1968, In these 
applications the petitioner has contended 
that his field property or any part there- 
of does not come within the Trust sche- 
me. In the second application it was 
stated by him that it was learnt by him 
that his house or some part of it is not 
required for the execution of the Trust 
scheme and if so it be abandoned. From 
the bare reading of the application it is 
quite clear that apart from making a 
bare statement no specific case was made 
out by the petitioner for abandonment 
of his property, nor it was shown that 
it was subsequently discovered that his 
property is unnecessary for the execution 
of the scheme itself. Having regard to 
the averments made in the applications, 
in our opinion, therefore, it was not ne- 
cessary for the Trust to give any hear- 
ing to the petitioner before deciding the 
said applications. The only contention 
raised in the present petition on behalf 
of the petitioner was that the order pass- 
ed by the Trust rejecting his applications 
for abandonment of the property was 
illegal as no hearing was given to him 
before passing of the said order. As ob- 
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served by the Supreme Court in Nagpur 
Improvement Trust v. Ganesh Kulkarni, 
1973 Mah LJ Notes 25 = (AIR 1973 SC 
696) before an applicant can make an 
application under Section 68 (1) of the 
Act, it must be proved that the acqui- 
sition of the land cornprised in the Im- 
provement Scheme has been subsequent- 
ly discovered to ibe unnecessary for the 
execution of the scheme itself. This as- 
pect of the matter was 
by the Supreme Court in Narain Dass v. 
The Improvement Trust Amritsar, (AIR 
1972 SC 865). While dealing with some- 
what identical provisions of the Punjab 
Town Improvement Act, in the said deci- 
ston it was observed by the Supreme 
Court as under: 


‘The ibasic question which, in our 
opinion, initially requires consideration 
is the nature of the right which the ap- 
pellanis claim to vest in them by virtue 
of Section 56 of the Act. This Section 
occurs in Chapter VI of the Act. That 
Chapter deals with ‘Acquisition, Tribu- 
nals and applications of the Act to other 
authorities.’ Section 56 with which this 
Chapter begins, provides for ‘Abandon- 
ment of acquisition in consideration of 
special payment’ and it reads 
It is obvious that this section contem- 
plates a locality comprised in a scheme 
under the Act pursuant to which the 
Government has sanctioned the acquisi- 
tion of land, which land is subsequently 
discovered to be unnecessary after the 
sanction of the acquisition that its owner 
or any person having an interest therein 
is entitled to make an application to the 
Trust requesting for the abandonment of 
its acquisition in consideration of payment 
by him of a sum to be fixed by the Trust 
in that behalf, In other words, it is when 
this initial condition is satisfied that the 
occasion for making an application for 
abandonment arises. The further require- 
ment of this section is that the applica- 
tion for abandonment must reach the 
Trust before the time fixed by the Col- 
lector under Section 9 of the Land Ac- 
quisition Act, 1894 for making claims in 
reference to the land. When all these 
conditions are complied with then the 
Trust is bound to admit the application 
so made if the applicant either owns the 
lands in question or is a mortgagee or a 
lessee thereof with an unexpired lease 
period of seven years. When, however, 
such an application is made by some 
other persons having an interest in the 
land, the Trust may admit it in its dis- 
cretion. It is noteworthy that unless the 
acquisition of land is discovered to 
unnecessary for the execution of the 
scheme this sectiori does not operate and 
there is no question of the Trust possess- 
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ing any power to except lands from the 
scheme under this section. The existence 
of an orchard on such iland which is not 
necessary for the execution of the sche- 
me would be a wholly irrelevant consi- 
deration. In the present case there is no 
finding that the acquisition of the appel- 
lants’ land has been discovered to be un- 
necessary for the execution of the sche- 
me. Therefore, the appellants bad no 
locus standi to invoke Section 86.” 

As no case was made out by the peti- 
tioner for entertaining his applications 
under Section 68 itself, without deciding 
the wider question, in our opinion, hav- 
ing regard to the facts and circumstances 
of the present case it was not obligatory 
on the part of the Trust to give any 
hearing to the petitioner before his ap- 
plications were rejected. This was the| 
only point argued in this writ petition. 


36. In the result, therefore, Spe- 
cial Civil Application No. 515 of 1968 fails 
and is dismissed. 


37. However, in the circumstan- 
ces of the cases there will be no order 
as to costs in all these writ petitions. 

Petitions dismissed. 
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Ramesh Shankar Wankhede, Appli- 
cant v. The State of Maharashtra, Oppo- 
nents. 

Civil Revn. Appin. No. 160 of 1972, 
D/- 10-1-1975.* 

(A) Limitation Act (12963), Ss. 5, 29 
(2) — Delay in filing application for re- 
ference under S. 18 (Maha.), Land Acqui- 
sition Act — Extension of period under 
S. 5 — (Land Acquisition Act (1894), S. 
18 (Maharashtra).) 

By virtue of S. 29 (2), the provisions 
of S. 5 can be availed of by the applicant 
for condonation of athe delay in filing the 
application under S. 18 of the Land Ac- 
quisition Act (as amended in Maharash- 
tra) for reference, {Para 4} 


From S. 18 (3) (Maharashtra) it would 
appear that even though the Collector or 
the Land Acquisition Officer while dealing 
with the matter of the compensation may 
not be a Court governed by the provi- 
sions of the Code of Civil Procedure, yet 
when he is dealing with the application 
for reference under Section 18, he deais 
with that application as a ‘Court’ govern- 


*(Against order of R. S. Rathod, Spl. 
Land Acquisition Officer, Akola, D/- 
1-6-1971.) 
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ed by the provisions of Civil P. C, sub- 
ordinate to the High Court within the 
meaning of Section 115 of the Code of 
Civil Procedure. The provisions of sec- 
tion 5 of the Limitation Act, 1963 would 
therefore apply to the applications for 
reference. AIR 1932 All 597 and AIR 1959 
All 576 (EB), Disting.. ILR (1965).Bom 
831 and AIR 1972 Punj & Har 36 (FB) and 
AIR 1969 SC 1335 .and AIR 1970 SC 209 
and (1967) 69 Bom LR 598, Ref. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 Punj & Har 36 = 74 Pun LR 

408 (FB) 3 
AIR 1970 SC 208 = 1970 Lab IC 269 3 
AIR 1969 SC 1335 = 1969 Lab IC 1538 3 
(1967) 69 Bom LR 598 = 22 STC 104 4 
ILR (1965) Bom 831 = 1967 Mah LJ 1 


AIR 1964 SC 752 = (1964) 3 SCR 709 4 
AIR 1959 All 576 =. 1959 All LJ 375 GB) 


AIR 1953 SC 98 = 1953 SCR 351 4 
AIR 1932 All 597 = 1932 All LJ 752 1 


S. N. Kiherdekar, for Applicant; V. 
V. Naik, Hon. Asstt. to A, G. P., for Op- 
ponents. 


ORDER :— This revision application 
has been filed against the order of the 
Special Land Acquisition Officer rejecting 
the application for reference to the Court 
under Section 18 of the Lard Acquisition 
Act. The award in respect of which re- 
ference was to be made was passed on 
29-3-1971 and communicated to the land 
owner on the same day, The application 
for reference under Section 18 of the 
Land Acquisition Act was made on 19-5- 
1971, The application was to ibe made 
within 6 weeks of the passing of the 
order. Thus the application was barred 
by limitation by 9 days. The applicant, 
therefore, made an application for con- 
donation of delay in filing the said appli- 
cation on the ground that he was pre- 
vented by a sufficient cause from not pre- 
ferring the application during the pres- 
eribed time. The Land Acquisition Offi- 
cer rejected the application on the ground 
that the time for filing the application 
could not be extended for any reason 
‘whatsoever ie. according to Land Acqui- 
sition Officer, he had no power to con- 
done the delay under Section 5 or any 
other provision of the Limitation Act, 
though he has not said so specifically in 
the order, He relied on two decisions of 
the Allahabad High Court, One was 1932 
All LJ 752 = (AIR 1932 All 597) and the 
other was AIR 1959 All 575 (FB). The 
applicant has filed this revision applica- 
tion against the said order. 

2. The question involved in this 
case is whether by virtue of the provi- 
sions of Section 29 (2) of the Limitation 
Act, 1963 the provisions of Section 5 of 
the Limitation Act can be availed of by 
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the applicant for condonation of delay in 
filing the application. Undoubtedly the 
Land Acquisition Act, under which the 
application was made, is a special law. 
Section 29 (2) says: f 


“Where any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed by the Sche- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of 
limitation prescribed for any suit, appeal 
or application by any special or local 

w, the provisions contained in Sections 

4 to 24 (inclusive) shall apply only in so 
far as, and to the extent to which, they 
are not expressly excluded by such spe- 
cial or local Law.” 
By virtue of this provision Section 5 of 
the Limitation. Act is made applicable to 
the applications under a special law. The 
Land Acquisition Act does not expressly 
exclude the application of Sections 4 to 
24 of tne Limitation Act, 

3. Section 5 of the Limitation Act 
reads thus: 

“Any appeal or any application, 
other than an application under any of 
the provisions of Order XXI of the Code 
of Civil Procedure, 1908, may be admit- 
ted after the prescribed period if the 
appellant or the applicant satisfies the 
court that he had sufficient cause for not 
preferring the appeal or making the ap- 
plication within such period.” 

Section 5, therefore, applies to all the 
applications except those under O. XXI 


‘of the Code of Civil Procedure, Ordinari- 


ly, therefore, the provisions of Section 5 
ought to apply to an application made 
under Section 18 of the Land Acquisition 
Act. It is, however, contended on behalf 
of the non-applicants that the provisions 
of Section 5 can be invoked only where 
the application is made to the Court and 
the Collector or the Land Acquisition 
Officer dealing with an application for 
reference under Section 18 of the 

Acquisition Act is not a Court and, there- 
fore, the provisions of Section 5 will not 
apply to such an application under Sec- 
tion 18 of the Land Acquisition Act, The 
learned counsel for the State-mon-appli- 
cant relied on certain decisions in sup- 
port of his contention. He relied on Gram 
Panchayat, Murthal v. The Land Acqui- 
sition Collector, AIR 1972 Punj and Har 
36 (FB). This was a case of an application 
under Section 18 of the Land Acquisition 
Act and the question was whether the 
provisions of sub-section (2). of Section 
12 of the Limitation Act were applicable 
to those proceedings. It was held there 
that the provisions of Section 12 (2) were 
not applicable to those proceedings. The 
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Punjab High Court also referred to a de- 
cision of this Court in Khashaba Daiji 
Shinde v. M. V. Hinge, ILR (1965) Bom 
831, in which also it was held that the 
provisions of Section 12 (2) of the Limi- 
tation Act do not apply to the applica- 
tions under Section 18 of the Land Ac- 
quisition Act. The decisions, however, 
ate distinguishable on the terms of Sec- 
tion 12 (2) of the Limitation Act, Under 
Section 12 (2) of the Limitation Act, the 
fime requisite for obtaining a copy of the 
deeree, sentence or order appealed from 
or sought to be revised or reviewed is 
Hable to be excluded in computing the 
period of limitation for <1, appeal or an 
application for leave to appeal or for re- 
vision or for review of a judgment, The 
provisions of sub-section (2) of Section 12 
are, therefore, limited only to these eate- 
Zories mentioned in the said sub-section 
and not to ali kinds of applications as 
is the case in Section 5 of the Limitation 
Act. Only three kinds of applications are 
specified in sub-section (2) of Section 12 
and they are an application for leave te 
appeal, an application for revision and an 
application for review of a judgment and 
it is beeause of this that it was held in 
these two cases that the provisions of 
sub-section (2) of Section 12 cannot ‘be 
availed of in the proceedings started on 
an application under Section 18 of the 
Land Acquisition Act, because an applica- 
tion under Section 18 for reference to the 
Land Acquisition Officer is neither an 
application for leave to appeal or an ap- 
plication for revision or an application 
for review of a judgment. These deci- 
sions, therefore, are of no assistance in 
holding that the provisions of Section 5 
of the Limitation Act are not applicable 
to an application for reference under 
Section 18 of the Land Acquisition Act. 
Another decision which was cited is 
Town Municipal Council v. Presiding 
Officer, Labour Court, AIR 1969 SC 1335. 
The guestion there was whether the limi- 
tation provided by Article 137 of the 
Limitation Act of 1963 would govern the 
proceedings under Section 33-C (2) of the 
TIndusirial Disputes Act. The Supreme 
Court observed that the provisions of 
Article 187 of the Limitation Act, 1963 
or of Article 181 of the Limitation Act of 
1908 govern applications under the Code 
of Civil Procedure only and it clearly 
implied that the applications must be 
presented to the Court governed by the 
Code of Civil Procedure. It was observed 
that the application governed by Article 
137 or 181 of the Limitation Act must be 
49 eourts to be governed by the Articles 
in this division of the schedule and they 
further observed that the scope of the 
various articles in this division cannot be 
held to have been so enlarged as to in- 
elude within them applications to bodies 
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other than courts, such as a quasi-judi~« 
tial tribunal, or even an executive autho- 
rity and they further held that an Indus- 
trial Tribunal or a Labour Court dealing 
with applications or references under the 
Act (Industrial Disputes Act) are not 
courts and they are in no way governed 
either by the Code of Civil Procedure or 
the Code of Criminal Procedure. Tt is 
urged on the authority of this decision 
that like the Industrial Tribunals or the 
Labour Courts the Land Acquisition Offi- 
cer is also not a Court and, therefore, no 
provisions of the Limitation Act would 
be applicable to such proceedings, The 
Supreme Court followed this decision in 
subsequent case of Nityanand M. Joshi v. 
The Life Insurance Conporation of India, 
AIR 1970 SC 209. In this case also it has 
been held that Article 137 only contem- 
plates the applications to Courts and in 
the third Division of the Schedule to the 
Limitation Act, 1963, all the other appli- 
cations mentioned in the various articles 
are applications filed in a court. They 
further observed that again under Section 
5 it is only a court which is enabled to 
admit an application after the prescribed 
period had expired if the court is satis- 
fied that the applicant had sufficient 
gause for not preferring the application 
and the scheme of the Indian Limitation 
Act was that it only dealt with applica- 
tions to courts, and that the Labour 
Court is not a court within the Indian 
Limitation Act, 1963. 


4. The learned counsel for the 
applicant referred to a decision of this 
Court in M/s. Vasanji Ghela & Co, v. 
State of Maharashtra, (1967) 69 Bom LR 
598, in which the question involved was 
whether by virtue of the provisions of 
Section 29 (2) of the Limitation Act, 1963, 
the provisions of Section 5 were applic- 
able to the application for reference 
made under Section 23 of the Bombay 
Sales Tax Act, 1946. It appears that the 
decision proceeds on the basis that the 
Sales Tax Tribunal, while dealing with 
an application for reference made under 
Section 23 was a Court and on that basis 
it was held that Section 5 of the Limita- 
tion Act could be availed of in that pro- 
ceeding. It does not appear that specific 
question was raised in this case whether 
the Sales Tax Tribunal while dealing 
with an application for reference under. 
Section 23 of the Bombay Sales Tax Act 
was a Court as contemplated iby Section 
5 of the Limitation Act. In the earlier 
Supreme Court decisions i.e. AIR 1953 SC 
98 and AIR 1964 SC 752, view was taken 
that all the articles in the Third Division 
to the Schedule including Article 181 of 
the Limitation Act of 1968 govern appli- 
cations under the Code of Civil Proce- 
dure only and it clearly implied that the 
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applications may be presented to a Court 
governed by the Code of Civil Procedure. 
By virtue of the amendments now made 
in the Act of 1963, they only enlarge the 
scope of the Third Division of the Sche- 
dule so as to include some applications 
presented to the Court governed by the 
Code of Criminal Procedure. But they do 
not enlarge the scope so as to include 
also an . Industrial Tribunal or a Labour 
Court dealing with an application or re- 
ference under the Act as they are in no 
way governed either by the Code of Civil 
Procedure or the Code of Criminal Pro- 
cedure. On this view it would prima facie 
appear that just as an Industrial Tribu- 
nal or a Labour Court is not a Court as 
it is not governed by the Code of Civil 
Procedure or the Code of Criminal Pro- 
cedure, the Land Acquisition Officer or 
the Collector is also not a Court as it is 
not governed by the Code of Civil Pro- 
cedure or the Code of Criminal Proce- 
dure, It would be true that the Collector 
or the Land Acquisition Officer who - is 
empowered to act as a Collector in the 
Land Acquisition proceedings would not 
ordinarily be Court governed by the pro- 
visions of Code of Civil Precedure when 
he proceeds to determine the compensa- 
tion for the iand to be ac- 
quired. However, the amendment 
which has been made to Section 18 
of the Land Acquisition Act by Maha- 
rashtra Act No. 38 of 1964 by incorporat- 
ing therein sub-section (3) would, in my 
view, make a considerable difference. 
Section. 18 (1) provides that 


*18, (1) Any person interested who 
has not accepted the award or the am- 
endment thereof may by written appli- 
cation to the Collector, require that the 
matter be referred by the Collector for 
the determination of the Court, whether 
his objection be to the measurement of 
the land, the amount of the compensa- 
tion, the persons te whom it is payable 
or the apportionment of the compensa- 
tion among persons interested.” 


Sub-section (2) of Section 18 of the 
Land Acquisition Act requires that ap- 
plication shall state the grounds on which 
objection to the award or the amend- 
ment is taken. It further provides for 
the period of limitation for making an 
application for reference to the Court. 
Sub-section (3) of Section 18 of the Land 
Acquisition Act reads thus: 


(2) Any order made by the Collec- 
tor on an application under this section 
shall be subject to revision by the High 
Court, as if the Collector were a Court 
subordinate to the High Court within the 
meaning of Section 115 of the Code of 
Civil Procedure, 1998.” 
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From this provision it would appear that 
even though the Collector or the Land 
Acquisition Officer while dealing with the 
matter of the compensation may not be 
a Court governed by the provisions of 
the Code of Civil Procedure, yet by vir- 
tue of this provision when he is dealing 
with the application for reference under 
Section 18, he deals with that application 
as a Court governed by the provisions of 
the Code of Civil Procedure and that is 
why an application for revision to the 
High Court has been provided against 
the order made by the Collector on such 
an application. When dealing with an 
application for reference under Section 18 
of the Land Acquisition Act, the Land 
Acquisition Officer is considered to be a 
Court subordinate to the High Court with- 
in the meaning of Section 115 of the Code 
of Civil Procedure. If he is considered a 
Court under sub-section (3) of Section 18 
then in that case the provisions of Sec- 
tion 5 of the Limitation Act, 1963 would 
apply to the applications for reference. 
On this view the provisions of Section 5 
of the Limitation Act, 1963 were applic- 
able to the application made by the ap- 
plicant for reference and the Collector or 
the Land Acquisition Officer had to con- 
sider the application under Section 5 for 
condonation of delay in filing the appli- 
cation. The Special Land Acquisition Offi- 
cer, on the view it took about the non- 
applicability of the provisions of Section 
5 of the Limitation Act, did not enter 
into the question whether any sufficient 
cause has been made out by the appli- 
cant for condonation of the delay im fil- 
ing the said application. Since I hold that 
Section 5 of the Limitation A-‘ is applic- 
able to such a proceeding, it will have to 
be investigated as to whether the appli- 
cant has made out sufficient cause for 
filing the application beyond the period 
of limitation. 


5. Accordingly I set aside the 
order of the Special Land Acquisition 
Officer and remand the case to him for 
an enquiry as to whether there was suffi- 
cient cause for the applicant to file an 
application beyond the period of limita- 
tion and whether he is entitled to condo- 
nation of the delay in filing the, applica- 
tion. The Lower Court will give a reason- 
able opportunity to the parties to be 
heard on this question and thereafter 
decide the matter in accordance with law. 
The revision application is, therefore, 
allowed with costs. 


Application allowed. 
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(AT NAGPUR) 
CHANDURKAR, J. 

Smt. Bhagirathibai and another, Ap- 
pellants v. Lalchand Balaram and others, 
Respondents, 

S econd Appeal No. 237 of 1965, D/- 
20-12-1974. 


(A) Succession Act (1925), S. 119 — 
Vested interest — Will creating limit- 
ed interest in favour of testator’s widow 
B and vested interest in favour of his 
nephew, C — C predeceasing B — Vested 
interest held would pass to heirs of C. 


Will made by A on 19-2-1948 provid- 
ed that after the death of testator A his 
widow B should enjoy the income from 
the suit property and she was expressly 
prohibited from alienating the suit pro- 
perty in any way. The further recitals 
in the will were that after B’s death, the 
movable and immovable property men- 
tioned in the will should be taken posses- 
sion of by C, a minor son of A’s brother. 
The will thus provided that C alone 
should enjoy the property as absolute 
owner and that nobody else had any 
right whatsoever in respect of that pro- 
perty. A died on 10-2-1949 and C died on 
14-8-1952. B was alive, and D another son 
of A’s brother brought a suit for a decla- 
ration that on the death of testator A, the 
legatee C acquired a vested right or in- 
terest in the suit property under the will 
and further that D had acquired that 
right as a legal representative of C. The 
only defence of B and her adopted son 
was that D had not stepped into the 
shoes of his elder brother C. 


Held (1) that the provisions of S. 119 
would be attracted and the case squarely 
fell under illustration (iii) to S. 119. 
Though B continued to be in possession 
of the property, she had no ownership 
rights in the property but a limited inte- 
rest. On the death of the testator, a vest- 
ed interest was created in favour of C. 
The ownership vested in him though pos- 
session was deferred. The rights of own- 
ership did not vest in B and a residuary 
bequest was made in favour of C at the 
death of the testator, though he would 


‘get possession only after the death of B. 


(Para 3) 

(2) that when a reference was made 
that C alone was to enjoy the property, 
the intention of the testator was to create 
an absolute ownership in favour of C to 
the exclusion of all others. The testator 
did not anticipate that C would prede- 
cease B. The effect of the death of C 


*(Against order of A. V. Patkar, Extra 
Asst. J., Akola in Civil Appeal No. 20 
of 1964.) 
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during the lifetime of B would, there- 
fore, have to be decided with reference 
to the statutory provision in S. 119, The 
vested interest would pass to the heirs of 
C by virtue of the statutory provisions 
and those provisions were not set at 
naught by the creation of an interest ex- 
clusively in favour of C. Hence, D was 
entitled to claim as heir of C. (1898) ILR 
22 Bom 409 and AIR 1940 All 347, Fol- 


lowed. (Paras 4, 7) 
Cases Referred: Chronological Paras 
AIR 1951 SC 103 = 1950 SCR 949 4 


AIR 1940 All 347 = 1940 All Ly 340 6 
(1913) 41 Ind App 51 (PC) 4 
(1898) ILR 22 Bom 409 5 


N, K. Kherdekar, for Appellants; L. 
Mohta, for Respondent No. 1 


JUDGMENT :— The only question 
which arises in this second appeal by the 
defendants is whether as a result of a will 
made by deceased Gangaram, husband of 
the defendant No. 1, one Rupchand who 
was his nephew had acquired a vested 
interest as contemplated by Section 119 
of the Indian Succession Act, Admittedly, 
Gangaram had a brother by mame Bala- 
ram. Balaram had three sons— Rodmal, 
Rupchand and Lalchand. Rodmal died in 
1941, and defendant No. 3 Godavaribai 
is his widow. Gangaram himself died on 
10-2-1949, and Rupchand died on 14-8- 
1952. Defendant No. 3 Godavaribai is said 
to be in possession of some of the suit 
property and defendant No. 5 is the 
daughter of Godawaribai, Now, the will 
provided that after the death of testator 
Gangaram his widow Bhagirathibai should 
enjoy the income from the suit property 
and she was expressly prohibited from 
alienating the suit property in any way. 
The further recitals in the will were 
that after the death of Bhagirathibai, the 
movable and immovable property men- 
tioned in the will should be taken posses- 
tion of by Rupchand son of Balaram, 
who is also described as the eldest son of 
Balaram, his brother. Rupchand was then 
a minor and his age is shown as 17 years 
and his guardian is shown as the testator 
himself, under the will. The will thus 
provided that Rupchand alone’ should 
enjoy the property as absolute owner and 
that nobody else had any right whatso- 
ever in respect of that property. Now, 
the present plaintiff Lalchand is Rup- 
chand’s brother, and the immediate occa- 
sion for the suit appeared to be an adop- 
tion of Ramesh as a son by Bhagirathi- 
bai. Since Rupchand died on 14-8-1952 
and Bhagirathibai was alive and Lalchand 
apprehended that he would be deprived 
of the suit property as an heir of Rup- 
chand, he brought a suit for a declara- 
tion that on the death of testator Ganga- 
ram on 10-2-1949, the legatee Rupchand 
acquired a vested right or interest in the 
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suit property under the will dated 19-2- 
1948 and further that the plaintiff had 
mow acquired that right as a legal repre- 
sentative of Rupchand. This suit was con- 
tested by the defendants Nos. 1 and 2 
alone, The only defence was that the 
plaintiff had not stepped imto the shoes of 
his elder brother Rupchand. 


2. On a construction of the will 
and on the provisions of Section 119 of 
the Indian Succession Act, the trial Court 
held that Rupchand had acquired a vest- 
ed interest and that the plaintiff would 
succeed to that interest after the death 
of Bhagirathibai. A declaration was ac- 
cordingly made in favour of the plaintiff. 
An appeal filed by Bhagirathibai and 
Ramesh against the judgment of the trial 
Court was dismissed by the Extra Assis- 
tant Judge Akola, who also held that 
Rupchand got a vested interest in the 
property on the death of testator Ganga- 
ram and this vested interest passed to 
the heirs of Rupchand since he had died 
without having received the legacy. 


3. In this second appeal filed by 
Bhagirathibai and her adopted son, it is 
contended by Mr. N, K. Kherdekar that 
the interest of Rupchand was to have 
vested in him only after Bhagirathiibai’s 
death, and since Rupchand predeceased 
Bhagirathibai, there was no occasion for 
any interest to vest in Rupchand, with 
the result that there was nothing which 
could be transmitted to the legal repre- 
sentatives of Rupchand. It is also urged 
that on a proper construction of the will, 
it was clear that the testator intended 
that no person other than Rupchand was 
to enjoy the property of the testator and, 
therefore, the present plaintiff could not 
claim any property contrary to the direc- 
tions in the will. The decision of this 
appeal turns mainly on the question whe- 
ther the recitals in the will created a 
vested interest in favour of Rupchand. 
There is no ambiguity about the recitals 
in the will which show that initially 
Bhagirathibai was to enjoy the property 
during her lifetime with no power to 
alienate the property and the property 
was to pass after her death to Rupchand 
for all time to come and he was alone to 
enjoy the property. Now, on these reci- 
tals which are unambiguous, it is appa- 
rent that the provisions of Section 119 of 
the Indian Succession Act will be attract- 
ed and the case squarely falls under illus- 
tration (ili) to Section 119. The material 
part of Section 119 of the Indian Succes- 
sion Act provides: 

“Where by the terms of a bequest 
the legatee is not, entitled to immediate 
possession of the thing bequeathed, a right 
to receive it at the proper time shall, 
unless a contrary intention appears by 
the will, become vested in the legatee on 
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the testator’s death, and shall pass to the 
legatee’s representative if he dies before 
that time and without having received 
the legacy, and in such cases the legacy 
is from the testator’s death said to be 
vested in interest.” 

Illustration (iii) reads as follows: 

“A fund is bequeathed to A for life, 
and after his death to B, On the testator’s 
death the legacy to B becomes vested in 
interest in B.” 


Now, here the right to receive the pro- 
perty was postponed to the death of 
Bhagirathibai. A limited interest was 
created in favour of Bhagirathibai. She 
was mot given absolute rights of owner- 
ship, There was a prohibition against ali- 
enation, and though she continued to be 
in possession of the property, she had no 
ownership rights in the property, On the 
death of the testator, a vested interest 
was created in favour of Rupchand. The 
ownership vested in him though posses- 
sion was deferred. It is significant to 
note that Section 119 refers to a person 
not being entitled to immediate posses- 
sion, It speaks, therefore, of immediate 
possession and not of ownership. In the 
instant case, if the rights of ownership 
did not vest in Bhagirathibai and a resi- 
duary bequest was madein favour of 
the death of the testator, though he 
would get possession only after the death 
of Bhagirathibai (sic). 


4, It is no doubt true that so far 
as the construction of the will is con- 
cerned, as pointed out by the Supreme 
Court in Gnambal Ammal v. Raju Ayyar, 
AIR 1951 SC 103, “the intention of the 
testator has to be gathered primarily 
from the language of the document which 
is to be read as a whole without indulg- 
ing in any conjecture or speculation as 
to what the testator would have done if 
he had been better informed or better 
advised.” The following passage from 
the judgment of the Privy Council in 
Venkata Narasimha Appa Row v. Partha- 
sarathy Appa Row, (1918) 41 Ind App 51 
at p. 70 (PC) was then reproduced: 


“The Courts are entitled and bound 
to bear in mind other matters than mere- 
ly the words used, They must consider 
the surrounding circumstances, the posi- 
tion of the testator, his family relation- 
ships, the probability that he would use 
words in a particular sense, and many 
other things which are often summed up 
in the somewhat picturesque figure ‘The 


Court is entitled to put itself into the 
testator’s armchair”. 
It was pointed out in that case by the 


Privy Council that all this was solely as 
an aid to arrive at a right construction of 
the will and to ascertain the meaning of 
its language when used by a particular 
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testator in that document. It was further 
pointed out that as soon as the construc- 
tion was settled, the duty of the Court 
was to carry out the intentions as ex- 
pressed, and none other. Now, while re- 
ferring to Rupchand, it was no doubt 
mentioned in the will by the testator that 
he alone was to enjoy the property and 
nobody else. It is on this recital that it is 
contended that though Lalchand was alive 
at the time when the will was made, 
every other person including Lalchand 
was excluded from the bequest and, 
therefore, allowing the present plaintiff 
now to inherit the property as an heir 
of Rupchand after the death of Bhagira- 

~thibai would be frustrating the intention 
Jof the testator. It appears that when a re- 
ference was made that Rupchand alone 
was to enjoy the property, the intention 
of the testator was to create an absolute 
ownership in favour of Rupchand to the 
exclusion of all others. The testator did 
not anticipate that Rupchand would pre- 
decease Bhagirathibai. The effect of the 
death of Rupchand during the lifetime of 
Bhagirathibai would, therefore, have to 
be decided with reference to the statu- 
tory provision in Section 119 of the Indian 
Succession Act, The vested interest would 
pass to the heirs of Rupchand by virtue 
of the statutory provisions and those pro- 
visions were not set at naught by the 
creation of an interest exclusively in fav- 
our of Rupchand. Nothing is provided in 
the will as to what would happen if 
Rupchand predeceased Bhagirathibai, and 
that was where Section 119 of the Indian 
Succession Act and the law of inheritance 
applicable to the testator would step in 
and the vested interest would become 
transmissible to the heirs. 


5. The view which I have taken 
is supported by a Division Bench decision 
of this Court in Lallu v. Jagmohan, (1898) 
ILR 22 Bom 409. In that case, one Jamna- 
das who died in 1876 left a will stating 
that after his death his wife Suraj would 
be owner of the property and in case of 
wifes death, his daughter Mahalaxmi 
would be the owner after her death, and 
the question was what was the nature 
of the interest which Mahalaxmi took. It 
was held that Suraj, the widow took 
only a life estate in the property with 
remainder to Mahalaxmi after her death, 
and the bequest to Mahalaxmi was not 
contingent on her surviving Suraj but 
that she took a vested remainder which 
upon her death passed to her heirs. 


6. In Mohan Lal v. Gopal Lal, 
AIR 1940 All 347 the facts were that the 
testator bequeathed his property to his 
daughter and her son with the condition 
that the daughter should have life inte- 
rest and be the first owner throughout 
her lifetime and after her death her son 
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should be the owner of the property. The 
legatees were not to have any powers of 
transfer. Both the legatees were aliye at 
the time of the death of the testator, but 
the son predeceased his mother, It was 
held that the estate given to the daughter 
was a life estate and that vested interest 
in the son existed during her life estate 
and the son’s ownership began with the 
death of the testator and consequently 
his heirs were entitled to inherit after his 
mother’s death. 


7. It would not be possible to ac- 
cept the argument of Mr. Kherdekar that 
Rupchand’s interest itself was to come 
into being for the first time after the 
death of Bhagirathibai. The point of time 
when the interest would come into being 
would depend on whether the interest 
created by the will would be a vested in- 
terest or not, If, as I have found, a vest- 
ed interest was created, it would begin 
to operate from the time of the death of 
deceased Rupchand. There is, therefore, 
no substance in the contention that the 
plaintiff was not entitled to claim as an 
heir of Rupchand. There is, therefore, no 
substance in this appeal. The appeal, 
therefore, fails and is dismissed, but there 
will be no order as to costs. 

Appeal dismissed. 
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DESHMUKH AND LENTIN, JJ. 
-Sohindersingh Gyanchand Kuckreja, 
Petitioner v. Kadu Babu Laxman and 
others, Opponents, 

Spl. Civil Applns, Nos. 2594 and 2595 
of 1974, D/- 20-11-1974.* 

(A) Maharashtra Municipalities Act 
(40 of 1965), Ss. 16 (1) (h), 2 (32) (a), 
115 and 150 — Joint owners — Petitioner 
as joint owner paying only portion of 
arrears of property tax which represented 
his share in the property — Still he is in 
arrears and thus disqualified to contest 
election, 


Where the property is owned by more 
than one person, the group of persons 
would be jointly and severally liable to 
pay the Municipal taxes, When taxes are, 
therefore, due they are due from every 
one of them. All being jointly liable, the 
payment of any portion by any one of 
them may reduce the total liability; ‘but 
does not in law bring about a situation 
where one of the owners paying a part of 
tax makes that person not liable to pay 
tax to the Municipality. (Para 10) 


*(To set aside order of Joint Judge, Poona 
in M. A. Nos. 160 and 162 of 1974, D/- 
5-11-1974.) 
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Where the tax is recoverable jointly 
and severally each one -of these joint 
owners is always in arrears until the 
entire sum claimed under the appeal is 
paid. There is therefore no doubt that the 
petitioner being the joint owner of ‘the 
property cannot plead that he is not in 
arrears as the owner of the property sim- 
ply because by an internal arrangement 
between the owners he has paid a portion 
of the arrears which, according to him, 
represents his share in the right, title and 
interest of the property. The reference to 
person in Section 16 would always include 
not only an individual but also any com- 
pany or association or body of individu- 
als whether incorporated or not as defin- 
ed by clause (35) of Section 3 of the Bom- 
bay General Clauses Act, 1904. Whether 
the ownership is of a partnership or a 
group of individuals each of this group 
constitutes ‘person’ as defined by the 
Bombay General Clauses Act, 1904 and 
that would be the relevant meaning to be 
taken into consideration while construing 
the provisions of Section 16. In this view 
of the matter, the petitioner has been 
rightly held to be in arrears and thus dis- 
qualified under Section 16 (1) (h) of the 
said Act, AIR 1957 Andh Pra 658, Relied 
on, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1957 Andh Pra 658 = 1956 Andh 

WR 1026 12 

N. B. Shetye with D. K. Ghaisas, 
for Petitioner in both the Petns.; C. R. 
Dalvi, for Opponent No. 1 in both the 
Petitions, 

DESHMUKH, J.:— Both these writ 
petitions are being summarily dismissed. 
However, as they involve a point of law 
of some interest, notice before admission 
was issued to respondent No. 1 as well as 
respondent No. 11, the Municipal Council. 
We have heard the learned counsel for 
the petitioner as well as respondent No. 1, 
but had not the benefit of any submissions 
on behalf of the Municipal Council, as it 
had not appeared. 

2.. The facts are not. in dispute. 
The petitioner who is a common peti- 
tioner in both these petitions, is a resi- 
dent of Lonavala and had filed nomination 
papers in Ward Nos. 19 and 21 for the 
impending Municipal elections. Respon- 
dents Nos. 1 to 9 in both the petitions 
were the other candidates contesting the 
election respectively in Ward Nos, 19 and 
21, When the nomination papers were be- 
ing scrutinised, a common objection was 
raised to the candidature of the petitioner 
in respect of both the Wards. The objec- 
tion was that the petitioner is a joint 
owner of some house properties in Lona- 
vala, some of which are owned by uk- 
reja Brothers, a partnership firm, and 
some are owned by the petitioner along 


` 


A.I. R. 


with his brothers by way of joint owners. 
In respect of all properties, bills as re- 
quired by Section 150 of the Maharashtra 
Municipalities Act, 1965 were served up- 
on the firm or the group of persons own- 
ing the property. In this manner the peti- 
tioner had in a law a bill served on him 
regarding the arrears, 

3.. After service of such bill the 
petitioner did pay some amounts but not 
the entire amount of the bills. Admitted- 
ly he paid only łth amount of the bill 
where he is one of the four partners in 
Kukreja brothers and 1/3rd amount where 
he is owning 1/3rd interest along with the 
two other co-owners, It is also an admit- 
ted proposition that the rest of the bal- 
ance of the tax remained unpaid. The 
petitioner has alleged that though the 
bills were year after year made in the 
name of Kukreja bróthers, he always paid 
ith or 1/8rd portion thereof for which the 
Municipality always issued him a receipt. 


4, On the strength of these facts 
which are not in dispute the petitioner 
says that he is not in arrears and is not 
disqualified from becoming an elected 
Councillor under the provisions of Sec- 
tion 16 (1) (h) of the Maharashtra Muni- 
cipalities Act 1965, However, the Return- 
ing Officer upheld the objection of respon- 
dent No. 1 in respect of both the Wards 
and held that the petitioner is a joint 
owner of the properties along with others 
and therefore must be deemed to be in 
arrears because the payment of taxes of 
his own share- is at best a matter of ad- 
justing accounts between the partners. 
but so far as the Municipality is concern- 
ed, the petitioner continues to ‘be in 
arrears and thus disqualified from being 
elected as a Councillor. 

5. Against this order rejecting the 
nomination paper of the petitioner in 
Ward Nos. 19 and 21, the petitioner filed 
an appeal as provided by Rule 15 of the 
Maharashtra Municipalities Election Rules 
1966. Both the appeals filed by him, be- 
ing Misc. Appeals Nios. 160 and 162 of 
1974, were heard by the Joint Judge, 
Poona, The learned Joint Judge came to 
the conclusion that the order of the Re- 
turning Officer was correct in view of the 
provisions of the said Act. The petitioner 
being a joint owner of property and still 
being in arrears admittedly in respect of 
property jointly owned by him, he would 
fall within the description of the person 
in arrears and thus is disqualified. Being 
aggrieved by this order, the petitioner 
has filed two separate writ petitions. 
Since they involve no disputes of facts, 
and the point of law is common, we are 
passing this common order in both. 

6. The short question that arises 
for our consideration is whether the peti- 
tioner on the admitted facts answers the 
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at Alipore, Ext. 07 (a), restraining the other 
the possession 
of the 3 members of the Committee, the 
Naskars had to take the, leases from the 
committee consisting of 3 members only. The 
first lease, Ext. R is dated 3rd May, 1946. 
This is prior to the dates on which the orders 
of injunction were passed in the two suits 
at Sealdah and Alipore respectively. Second- 
ly, if the committee was not a valid com- 
mittee which could grant the leases the order 
of injunction could not confer upon it the 
authority to grant the leases. In his evidence 
Chintaharan at first tried to deny any know- 
ledge of any letter being written by any of 
the Shebaits with regard to the proposed lease 
but in answer to Q. 463 he was constrained 
to admit that a letter had been received by 
Naskars from Kanailal Mitra, one of the 
Shebaits, informing them that no general meet- 
ing was held and no resolution had been pas- 
sed sanctioning the proposed lease. No fur- 
ther enquiry was made about the correctness 
of the statements made in the said letter, nor 
was the said letter replied to until after about 
a month when the lease had already been 
executed. This would be evident from Chin- 
faharan’s evidence and Ext. SS. From the en- 
tire evidence it appears that no independent 
enquiry was made. No inspection of docu- 
ments was made, books of accounts were not 
referred to and relying only upon the verbal 
statements of the Shebaits and copies of the 
resolution the Naskars entered into transaction 
and obtained the leases. Such enquiry, in our 
opinion, cannot be called bona fide enquiry 
about the existence of legal necessity where 
a person was dealing with properties belcng- 
ing to a debuttar estate (See AIR 1935 Cal 
94; (1911) 15 Cal WN 793; (1880) 8 Ind App 
8 (PC)). 


15. Next point urged on behalf of the 
appellant is that the Official Receiver is not 
competent to file the suit. It was contended 
that the right to sue in respect of the deity’s 
property is vested in the Shebaits, and there- 
fore none other than the Shebaits is com- 
petent to sue for setting aside the alienation 
of the deity’s property without legal neces- 
sity. Reliance was placed on Maharaja Jaga- 
dindra Nath Roy v. Rani Hemanta Kumari, 
(1904) 31 Ind App 203 (PC) and V. R. Reddy 
v. K. S. Reddy, AIR 1967 SC 436. In the 
case of Maharaja Jagadindra Nath Roy the 
suit was not by the idol represented by the 
Shebaits but by the Shebait himself who 
claimed to recover the possession of the suit 
property as belonging to the deity. The courts 
below held that the title to the property was 
in the plaintiff but the High Court held the 
suit was barred by limitation on the ground 
that the plaintiff did not claim proprietary 
interest in himself with respect to the lands 
in suit but as shebait of the idol, and qua 
shebait was not entitled under Section 7 of 
the Limitation Act to any extension of the 
period of limitation by virtue of his minority. 
This decree was reversed by the Judicial Com- 
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mittee and it was held that as the plaintiff 
was a minor at the time when the cause of 
action arose, he was entitled to claim exten- 
sion under Section 7 of the Limitation Act. 
In the case before the Supreme Court the 
question was whether the Commissioner ap- 
pointed under the Madras Hindu Religious 
and Charitable Endowments Act had any 
authority to represent the deity in proceed- 
ing before the District Judge under Section 85 


“of the Act, and whether the compromise en- 


tered into by him on behalf of the deity 
would be binding upon the deity. It was 
held that the possession and management of 
the property with the right to sue in respect 
thereof are, in the normal course, vested in 
the Shebait. It was further held that where, 
however, the Shebait is negligent or where 
the Shebait himself is the guilty party against 
whom the deity needs relief it is open to the 
worshippers or other persons interested in 
the religious endowment to file suits for the 
protection of the trust properties. Reliance 
was placed in Kalimata Debi v. Nagendranath, 
44 Cal LJ 522 = (AIR 1927 Cal 244). In 
our opinion the aforesaid cases relied upon on 
behalf of the appellant do not go to the 
length of saying that under no circumstances 
a person other than a Shebait can institute a 
suit to set aside an alienation of deity’s pro- 
perty. The deity is the owner of the debuttar 
property. All the Shebaits can jointly file 
the suit for the protection of the property. 
In a case where there is dispute between the 
Shebaits some of the Shebaits can even file 
a suit on behalf of the deity. A worshipper 
or a person interested in the deity may also; 
under certain circumstances, file a suit. The 
court may also appoint a next friend and 
authorise him to file a suit on behalf of the 
deity (See AIR 1967 SC 436). In, the present 
case the suit has been filed by the Official 
Receiver after obtaining permission from the 
Court. The Receiver has no independent cause 
of action in him. Under the provisions ot 
Order 40, Rule 1, Code of Civil Procedure 
a Receiver is competent to enforce the cause 
of action of somebody else. He sues in a 
representative character. General law gives 
certain rights either to the deity or to the 
Shebaits or to both. Order 40 gives the en- 
tirety of that tight to the Official Receiver. 
The Official Receiver represents the deity as 
well as the collective rights of the Shebaits 
to sue. When the Receiver is enforcing the 
cause of action of the owner itself the person 
against whom relief is being claimed is alone 
a necessary party. The right of action of the 
deity and the right of action of all the Shebaits 
are represented by the Receiver. The suit in 
Which the Receiver has been appointed is 
an administration suit and the circumstances 
are such that the administration of the debuttar 
estate has devolved upon the court. In these 
circumstances the court may pass any order 


for proper representation of the deity. The 
appointment of the Receiver is in the suit 
and upon’ notice to all the parties. There 
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is a direction on the Receiver to ascertain the 
wishes of the Shebaits regarding the leases in 
dispute.. The wishes. of the Shebaits were 
ascertained by the Receiver in a meeting. He 
thereafter, obtained ʻa formal order empower- 
ing him to file a suit. In these circumstances 
it must be held that the Receiver is compe- 
tent to file the suit and the suit is maintain- 
able at his instance. It was argued on behalf 
of the appellant that the two other suits filed 
by Ashalata Majumdar, one of the Shebaits, 
namely, suit No. 4868 of 1950 in which the 
lease in favour of Hem Chandra Naskar and 
Jogendra Nath Naskar on 13th December, 
1947 has been challenged and suit No. 4575 
of 1950 in which it was alleged that the estate 
is being mismanaged and a prayer has been 
made for steps to be taken for setting aside 
all the leases in favour of the Naskars, are 
‘pending. It was contended that ia view of 
the pendency of these two suits where prayers 
have been for the same reliefs the present ‘suit 
by the Official Receiver is not maintainable. 
It was further contended that the permission 
to sue was obtained by-the Receiver on an 
ex parte application without notice to all the 
Shebaits. It was submitted that from Exhibit 
A4 it appears that the Receiver called a meet- 
ing in his office and wanted to know how 
many Shebaits were willing to file a suit and 
how may Shebaits were against it, and in 
view of the majority having agreed to file 
a suit the suit was filed by the Official Re- 
ceiver. It was contended ibat so long as 
some shebaits were willing to file a suit the 
court had no jurisdiction to make an order 
authorising the Official Receiver to file the 
suit. We are unable to accept this conten- 
jtion of the appellant. After the appointment 
of the Receiver the management of the 
debuttar estate is in the hands of the court 
land as such the court has power to grant 
permission to the Receiver to file a suit for 
the protection of the deity’s interest and for 
preservation of the dejty’s: property. The right 
of the deity to be represented by a next friend 
where neither Shebaits nor worshippers have 
come forward has been considered in the cases 
reported in AIR 1947 Cal 213; AIR 1955 Cal 
624; AIR 1960 Cal 741 and also in Hindu 
Law of Religious and Charitable Trusts by 
Dr. Mukherjea, where the learned author after 
discussing various cases, has, at page 212 
observed as follows :— 


“The rules of procedure- after all are only 
means to serve the ends of justice, and if the 
appointment of a next friend by the court is 
calculated to safeguard the interest of the 
deity, there could be no real objection to the 
procedure suggested by Mr. Justice Pal in 
Tarit Bhusan’s case.” 


Earlier at page 209 the learned author has 
stated as follows: 


“In such cases where the deity wanted 
relief against the Shebait himself; it cannot 
possibly be expected that the Shebait would 
represent the deity in the suit. If the deity 
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has any right of suit at all, it must be exercis- 
ed through some other person as next friend. 
Mr. Justice Pal’s opinion seems to be that no 
person other that the Shebait can legally or 
effectively represent the deity unless he has 
been -specially appointed by the court.” 

It has been held in the case of Sm. Sushama 
Roy v. Atul Krishna Roy, AIR 1955 Cal 624 
that the normal rule is that the court can pass 
an ex parte order appointing a next friend. But 
there is nothing to prevent the court from 
ascertaining the wishes of the general body of 
the Shebaits. The present case is not one 
where the suit has been filed by a next friend 
with the leave of the court. Representation 
by the Receiver in the present case is more 
complete than in the case of appointment of 
a next friend by the court. The order grant- 
ing leave to the Receiver to file the ‘suit is 
not an order which affects the rights of the 
appellant in any way and as such the appel- 
lant cannot make any grievance on that ac- 
count. 


16. Another argument which was ad- 
vanced on behalf of the appellant is that in 
the absence of all the Shebaits the present 
suit is not maintainable. It was contended 
that all the Shebaits were interested in the 
debuttar property and they were entitled to 
have their say in the matter. But because 
they were not made parties in the suit they 
have been denied the opportunity to make 
their submission before the court. In sup- 
port of this contention Mr. Banerjee relied 
upon the abovementioned decision in Sm. 
Sushama Roy v. Atul Krishan Roy, ATR 1955 
Cal 624 and Pramatha Nath v. Pradyumna 
Kumar, 52 Ind App 245 = (AIR 1925 PC 
139). It was contended that if all the Shebaits 
are made parties to the suit it is expected that 
at least some of them would file written state- 
ments stating clearly whether there is legal 
necessity or not. In this case only 3 of the 
Shebaits have been made parties. Therefore, 
the other Shebaits never got a chance to 
tell the court whether there was any legal 
necessity or not, or whether the leases are for 
the benefit of the estate or not. It was further 
contended that even after the appointment of 
the Receiver the residuary powers of the She- 
baits were still with them and therefore it was 
necessary for the Shebaits to be made parties 
to the suit, and in their absence the suit could 
not proceed. The two cases relied on by Mr. 
Banerjee in support of his contention do not 
lay down that in a suit such as the present 
one all the Shebaits are to be implicated as 
parties to the suit. 

17. In the decision reported in AIR 
1955 Cal 624 it was held that ordinarily the 
interests of the deity require that nobody other 
than a shebait be allowed to institute a suit 
in the name of the deity without a previous 
order of the court appointing him to repre- 
sent the deity. But where the Shebaits of a 
deity have precluded themselves by their con- 


duct from bringing a suit to protect the in-| 


terests of the deity, a person interested in the 
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proper sheba puja of the deity may in- 
stitute a suit on behalf of the deity, 
only after he makes an application to 
the court appointing him as the next friend 
of the deity. In Pramatha Nath Mullick 
v. Pradyumna Kumar Mullick, 52 Ind App 
245 = (AIR 1925 PC 139) the Judicial Com- 
mittee held that the right of worship of an 
idol cannot be made object of partition. The 
joint owners of such a right are entitled to 
perform their worship by turns. The Judicial 
Committee observed that an argument which 
would reduce a family idol to the position of 
a mere movable chattel is one which cannot 
be supported and that there is no ground 
for the proposition that Hindu family idols 
are property in the crude sense maintained, 
or that their destruction, degradation or injury 
are within the power of their custodian for 
the time being. Such ideas appear to be in 
violation of the sanctity attached to the idol, 
whose legal entity and rights as such the law 
of India has long recognized. ‘This case, in 
our opinion, do not lend any support to the 
argument that a suit filed for the benefit 
of the idol and for the protection of its pro- 
perty is not maintainable unless all the Shebaits 
are made parties thereto. The other point 
urged with regard to the maintainability of 
the suit is that the deities have been made 
parties defendants to the suit. It was argued 
that even if the suit is for the benefit of the 
deity it must figure as the plaintiff and not 
as a defendant. It was contended that unless 
this was done the suit is not mainfainable. 
We are unable to accept this argument ad- 
vanced on behalf of the appellant. Here no 
telief is being claimed against the deity. On 
the contrary it is expressly stated that this suit 
has been instituted for the benefit of the 
deity. The category in which a party to a 
suit is described, namely, the plaintiff or de- 
fendant, does not determine the question as 
to whether any adverse interest is being claim- 
ed against it. In the present suit the Receiver 
is not claiming any adverse interest to that 
of the deity. Therefore when the deity is 
imolicated as a defendant it normally means 
that it is a party to the proceeding so that the 
adjudication may be made in its presence. ‘In 
AIR 1965 SC 1812 it has been held that a 
decree may be passed in favour of the defend- 
ant. It has been pointed out in several cases 
that in a suit filed by the Shebaits or between 
the Shebaits a deity is a,proper party if its 
interest is likely to be affected by the deci- 
sion. The Courts have accordingly on many 
occasions directed the deity to be made a 
party to the suit. Obviously in such cases the 
deities have to be added as a party defendant. 
(See AIR 1952 Cal 763; (1972) 76 Cal WN 
1016; 52 Ind App 245 = AIR 1925 PC 139 
and 41 Cal WN 728 = (ATR 1937 Cal 338)) 
The contention urged on behalf of the appel- 
lant that the suit as framed is not maintainable 
is accordingly overruled. 

18. The last point raised in this. ap- 
peal on behalf of the appellant is with regard 
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to mesne profits. It has been submitted that in 
prayer H in the plaint of suit No. 1654 of 
1952 and in prayer G of the plaint in Extra- 
ordinary Suit No. 6 of 1957 the plaintiff pray- 
ed for an enquiry into damages suffered by 
the defendant. deity by reason of the execu- 
tion of the leases challenged in those suits. It 
was contended that in view of the prayers 
made in the plaint and in view of the pro- 
visions of Order 20, Rule 12, Code of Civil 
Procedure the learned Judge ought. to have 
directed an enquiry for ascertaining mesne 
profits. A eriticism was made of the judg- 
ment of the learned Judge awarding mesne 
profits on the ground that he awarded mesne 
profits because the books of accounts were 
not produced by the appellant. It was con- 
tended that at that stage the appellant was 
not required to produce his books of accounts 
because the prayer made in the plaint was 
for an enquiry into damages. It was further 
contended that the learned Judge himself could 
not accept the evidence of Dhirendra Nath 
Sarbadhikary, an assessor of Calcutta Corpora- 
tion, and he was of the opinion that the letting 
value of the land stated by him was rela- 
tively high. We find that there is a good deal 
of force in this contention urged on behalf 
of the appellant. The plaintiff himself pray- 
ed for an enquiry into damages suffered by 
the defendant deity by reason of the execution 
of the said leases and a decree for the same 
found so due against the defendants. In view 
of this prayer made in the plaint the appellant 
had no opportunity to place all materials be- 
fore the Court to show the actual amount 
realised by him from the property and also 
the actual payment made by him and also 
expenses incurred for improvement of the 
demised land by him. The learned Judge has 
also observed in the judgment that there~is no 
dependable evidence as to the actual amount 
realised by the Naskar defendants from the 
tenants. He has also found that the plain- 
tifs evidence about the letting value of the 
land is relatively high and that the evidence 
of Sri Sarbadhikary is not acceptable as clinch- 
ing evidence of letable value of the demised 
lands. In the end the learned Judge has in- 
creased the rent reserved in the leases by 
50 per cent by a rough and ready method. 
Under Section 2 (12) of the Code of Civil 
Procedure ‘mesne profits’ of property means 
those profits which the person in wrongful 
possession of such property actually received 
or might with ordinary diligence have re- 
ceived therefrom together with interest on 
such profits but shall not include profits due 
to improvements made by the person in 
wrongful possession. The learned Judge in the 
trial Court appears to have overlooked this 
aspect of the matter in passing a decree for 
mesne profits. In our view this approach to 
the auestion by the learned Judge has no 
basis in law and this part of the judgment 
and decree cannot. therefore. he sustained. 
19. We accordinely allow this appeal 
in part and set aside the judgment and decree 
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of the trial court with regard to mesne pro- 
fits and in its place we pass a preliminary 
decree for mesne profits in favour of the 
plaintiff. The rest of the judgment and 
decree are affirmed. 


20. The Extraordinary Suit No. 6 of 
1957 is remitted back to the trial court of pas- 
‘sing an appropriate order with regard to the 
plaintiff’s prayer for enquiry into damages or 
„mesne profits. 

21. The appellant must pay three- 
fourths of the taxed costs of this appeal to 
the plaintiff-respondent No. 1. < 


22. In addition to what we have said, 
on the prayer of the learned advocate for the 
appellant we stay the operation of the judg- 
ment and decree relating to cancellation of 
the leases in question for a period of three 
months from this date. The stay is only limit- 
ed to that part of the judgment and decree. 
All other interim orders passed in the -appeal 
are vacated. 

23. Liberty is given to the parties to 
make an appropriate application for further 
direction. We make it clear that there will 
be no stay in so far as the enquiry relating 
to mesne profits is concerned. 

A. N. SEN, J. :— I agree. 

Appeal partly allowed. 
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Nirmala Bala Ghosh and others, Appel- 
lants v. Balai Chand Ghosh and others, Res- 
pondents, 

First Appeal Nos. 491 and 492 of 1962, 
D/- 5-6-1975. 

(A) Civil P. C. (1968), ©. 6, R. 17 — 
Amendment of plaint — Discretion of Comt 
-—— Substantial justice — (Specific Relief Act 
(1877), S. 42, Proviso). 

The power to get the plaint amended is 
subject to the discretion of the Judge and can- 
not be claimed as a matter of right, or in all 
circumstances, but in case the addition of a 
new prayer does not convert the suit to an- 
other or a lifferent or inconsistent character — 
the prayer for amendment may be allowed; 
the court, having been satisfied as to the claim 
of the plaintiff but being not in a position to 
pass a decree on the technical bar of Sec- 
tion 42 of the Specific Relief Act, should give 
an Opportunity to the plaintiff to amend the 
plaint. Case law discussed. (Para 28) 

The question of amendment of plaint 
depends upon the facts of individual case. 
The circumstances under which the prayer for 
amendment of the plaint is to be allowed 
cannot exhaustively be enumerated. But the 
said principle has always been applied to do 
substantial justice and not to punish the plain- 
tiff on a technical ground. But that power 
of the court is not an unfettered one. 


(Para 26) 
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In a suit the plaintiff sought a declara- 
‘tion that he was the real owner of the pro- 
perty in suit. In addition to this, he also 
prayed for a decree for permanently restraining 
the defendants jointly and severally from 
realising the rents and profit from the suit 
property and disposing of the properties in 
suit and/or dealing with or encumbering the 
same. Subsequently after framing of issues 
the latter prayer was deleted on his application 
and the suit was decreed. During appeal the 
plaintiff songht to amend the plaint by addi- 
tion of the prayer for khas possession and 
injunction. 

Held, that the action of the plaintiff in 
deleting the relief was not mala fide and the 
amendment of the plaint to incorporate the 
prayer should be allowed. (Para 21) 


Even if the plaintiff be found to have 
been dispossessed just prior to or immedia- 
tely after the institution of the suit or at any 
time during the pendency of the suit, the 
plaintiff in order to get an effective decree, 
must make a prayer for recovery of possession. 
The plaintiffs’ such prayer if not otherwise 
barred, should be considered as a reasonable 


and appropriate one. (Para 21) 
Cases Referred : Chronological Paras 
AIR 1974 Cal 283 15 


AIR 1972 SC 2685 = (1973) 2 SCC 60 15, 


AIR 1967 SC 96 = (1966) 1 SCR 796 26 
AIR 1961 SC 808 = (1962) 1 SCR 67 11 
AIR 1961 Punj 102 = 62 Pun LR 490 13, 


24 
AIR 1961 Punj 278 = 62 Pun LR 924 24 
AIR 1961 Punj 281 24 


AIR 1960 SC 335 = (1960) 2 SCR 253 22 
AIR 1960 Bom 463 = 61 Bom LR 1316 12 
AIR 1958 AJl 850 20 
AIR 1955 Assam 177 = ILR (1955) 7 A 
53 o 
AIR 1942 Cal 394 = 46 Cal WN 355 19, 24 
AIR 1925 Cal 233 = 81 Ind Cas 2 24 
AIR 1921 PC 50 = 47 Ind App 255 23 
(1910) 14 Cal WN 576 = 5 Ind Cas 531 16 
(1903) 5 Bom LR 195 12 
(1902) ILR 25 Mad 504 13 

R. C. Deb and Madhusudan Banerjee (in 
F. A. No. 491 of 1962), Saktinath Mukherjee 
and Rathina Bhattacharya (in F. A. No. 492 
of 1962), for Appellants; A. N. Mitra and 
Ramesh Chandra Sen (for No. 1), for Res- 
pondents in both the Appeals. 

SEN GUPTA, J.:— The application for 
amendment of the plaint filed by Balaichand 
Ghosh plaintiff-respondent No. 1 is before us 
for consideration. The said prayer has 
strenuously been contested by the defendants- 
appellants. 

2. To understand the point in question 
a short history of the case may be stated :— 

The applicant Balai Chand filed Title Suit 
No. 68 of 1956 in the 8th Court of Subordi- 
nate Judge at Alipore for declaration that he 
is the owner of the property in suit, set out 
jn schedules A to H of the plaint and that 
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ostensible owners thereof were his benamdars. 
The said suit was re-numbered as Title Suit 
No. 2 of 1961 of the 4th Extra Court of the 
Addl. Dist. Judge at Alipore. That was the 
suit by Balai Chand against his sons and 
daughters-in-law. It is sufficient for the pur- 
pose of consideration of this question to state 
that the properties described in the schedule 
were stated to have been acquired by the 
plaintiff in the name of the defendants on dif- 
ferent dates. The plaintif alleged that the 
defendants conspired together to disown him 
as the real owner of those properties under 
the colour of ostensible title which they had 
to respective properties, claiming the same to 
be real. On the said allegation all the depend- 
ents were joined in the same suit and the 
cause of action was stated to have arisen on the 
10th July, 1954 when the plaintiff was first 
obstructed from realising rent from the suit 
property. 

3. The plaintiff asserted his possession 
in the property in question. The defendants, 
on the other hand, asserted that they were 
real owners of the property and the same were 
in their possession. 

4. In addition to the prayer “a” in 
which a declaration that the plaintiff was the 
real owner of the property in suit, the prayer 
“b” was also added in which the plaintiff 
prayed for a decree for permanently restrain- 
ing the defendants jointly and severally from 
realising the rents, issues and profit from the 
suit property and disposing of the properties 
in suit and/or dealing with or encumbering the 
same, 

5. Two sets of written statements, were 
filed—one by Ramesh and his wife Sandhya 
defendant Nos. 4 and 8 respectively and an- 
other by defendant No. 1, wife and 2, 3 and 5 
sons of the- plaintiff and 6 and 7 the wives of 
defendant Nos. 2 and 3. The objections in 
the written statement were, however, almost 





in the same tune. All the defendants pleaded, _ 


inter alia, that the suit as framed was not 
maintainable and that the plaintiff being out 
of possession from the suit property should 
have paid court-fees on the market value of 
the same. On the pleading of’ the parties eight 
issues were framed. Of them two are rele- 
vant for the purpose of our consideration, they 
are issue: No. 1 which was to this effect : 

Is: the suit maintainable in law in its pre- 
sent form? 

and (6): Is the suit barred under Sec- 

tion 42 of the Specific Relief Act? 
After the issues were framed the plaintiff, by 
his application dated 12-4-1957 made a prayer 
for deletion of the prayer (b) as made by him 
in the plaint. The said prayer was allowed 
on 30th April, 1957. 

6. The suit was decreed on 31st March, 
1962. The plaintiff was declared to be the 
real owner of the properties described in the 
schedules A to H of the plaint. While dis- 
posing of the issue No. 6 the trial court ob- 
served in paragraph 285 of its judgment that: 
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“On behalf of the defendants, it was sought 
to be contended that a suit for mere declara- 
tion would not be maintainable if the plain- 
tiff was out of possession. I have already 
found that the possession of the defendants 
was on behalf of the plaintiff till August, 1954 
and that the plaintiff instituted this suit within 
two years from the date of his alleged dis- 
possession.” 

Against the judgment and decree passed by 
the trial court defendant Nos. 1, 2, 5 and 6 
preferred F. A. No. 491 of 1962 and defend- 
aa 4 and 8 preferred F. A. No. 492 of 


7. We bave- already indicated the find- 
ing of the trial court on issue No. 6. The said 
finding may indicate that the plaintif was in 
possession in the suit land upto August, 1954 
and therefore, when the suit was filed on 
October 20, 1956 he was out of possession 
from the same. The said finding, of course, 
has not been accepted by the plaintiff before 
us but to avoid any future- difficulty such an 
application for amendment of the plaint has 
been filed. 


8. We now proceed to consider the 
contention of the respective parties: before we 
come to our conclusion. 


9, Mr. P. N. Mitter, learned Advocate 
submitted that on the materials on record 
and on the facts proved there may not be any 
necessity for amending the plaint. Our atten- 
tion has been drawn to the finding on the 
issue in which the bar of Section 42 of the 
Specific Relief Act has been raised. But in 
the same breath it has been argued that by 
way of abundant caution this application for 
amendment has been filed. 

10. Both Mr. R. C. Deb, learned Coun- 
sel for the appellants in F. A. No. 491 of 
1962 and Mr. Saktinath Mukherjee, learned 
Advocate for the appellants in F. A. No. 492 
of 1962 submitted that the prayer for amend- 
ment of the plaint should be refused. Mr. 
Mukherjee’s first contention is that the facts 
as pleaded in the plaint did not contemplate 
a case for recovery of possession: that the 
majority of the properties being in the pos- 
session of the tenants—further relief as con- 
templated in the proviso to Sec. 42 of the 
Specific Relief Act (Old Act) (hereinafter 
referred to as the Act) ought to have been a 
prayer for permanent injunction and not a 
prayer for recovery of possession; the prayer 
for recovery of possession in the facts of the 
case is unnecessary as such it should be re- 
jected. ; 

_ i. In support of the said contention, 
series- of decisions have been cited. In a suit 
where injunction in addition to declaration of 
certain rights is prayed for the suit may not 
be held to be barred by the proviso to Sec- 
tion 42 of the Act. Our attention has been 
drawn to the decision in the case of C. 
Mohammad Yunus v. Syed Unnissa, reported 
in AIR 1961 SC 808. Their Lordships held 
that a suit íor declaration with consequential 
relief for injunction is not a suit for declara- 
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tion simpliciter : it is a suit for declaration and 
for further relief. In that suit the manage- 
ment of certain institution vested in the Trus- 
tees. The plaintiffs filed the suit for a declara- 
tion that they were entitled to enjoy the pro- 
perties described in the schedule annexed io 
the plaint and to manage the ‘Durgh’, perform 
the ‘Urs’ festival and receive all incomes, 
endowments and perquisites thereof once in 
every eight years since 1934 according to their 
turn. They also claimed an injunction restrain- 
ing the defendant from interfering with their 
rights in that behalf. The objection of bar 
of Section 42 of the Act, was repelled by their 
Lordships by holding: that in the facts of 
that case, the prayer for injunction was the 
further relief prayed for and as such the suit 
was maintainable. On the strength of that 
decision, Mr. Mukherjee: submits that as plead- 
ed by the plaintiff, the majority of the pro- 
perties are in possession of the tenants and 
as such the plaintiff very righily prayed for 
injunction in para (b) of the prayer. in the 
plaint; that is the appropriate reliéf which 
the plaintiff might get; the plaintiff therefore 
has deleted that prayer at his risk. In that 
view of the matter, the prayer for khas pos- 
session of the properties is uncalled for. The 
said argument even if acceptable may not be 
available to the plaintiff in respect of pro- 
perties described in schedules A and H of the 
plaint which are admittedly not tenanted pro- 
perties. We may also note here that the above 
decision of the Supreme Court is an authority 
of the proposition that, whether further relief 
claimed in a particular case as consequential 
upon a declaration is adequate must always 
depend upon the facts and circumstances of 
each case. 


12. This is a suit in which majority of 
the properties in suit are in occupation of 
tenanis. It has been contended that the de- 
fendants not being in a position to deliver 
possession of disputed lands to plaintiff, he 
need not pray for. khas. possession; prayer for 
injunction restraining the defendants to create 
obstruction for plaintiff’s realisation of rents, 
is sufficient compliance of the proviso to Sec- 
tion 42 of'the Act. The said proposition is 
sought to be established by a decision in the 
ease of Giribala Chowdhury v. Ushangini Debi 
reported in AIR 1955 Assam 177. Sarjoo 
Prosad, C. J. agreeing with the decision of 
Ram Labhaya, J. came to such a decision. 
The said contention of Mr. Mukherjee is 
sought to be further strengthened by a decision 
in the case of Yamunabai v. Ram Maharaj 
Shreedhar Maharaj Pandit, reported in AIR 
1960 Bom 463 wherein their Lordships Shah 
and Patel, JJ. referred with approval to the 
decision of the division Bench of that High 
Court in the case of Farasram Ratanram v. 
Bhimbhai Kirparam, reported in (1903) 5 
Bom LR 195 holding : 


“Where defendants are in constructive © 


possession through tenants and plaintiff desires 
to have constructive possession only, the 
utmost that the plaintiff can ask for, or ob- 
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tain, against the defendants is a declaration 
of rights, binding the defendants, coupled -with 
an injunction preventing them from interfering 
with such rights. The plaintiff is not bound to 
ask for actual physical possession from the 
tenants, and that there is no rule of law to 
compel a man to seek for all the relief that 
he is entitled to or might obtain if he desired 
it.” 

13. The above decision does not lay 
down any principle that the plaintiff in such 
a circumstance can pray for declaration of 
his right and title in the property and for 
injunction only and that he is precluded in 
claiming khas possession. Mr. Mukherjee has 
next contended that the conduct of the plain- 
tiff is such that he was already aware of the 
defect in the framing of the suit, it was 
specifically alleged that the plaintiff was not 
in the possession of the suit property as such 
without payment of proper court-fees, the suit 
was not maintainable, not only that a specific 
issue that the suit was hit by Section 42 of 
the Act, was raised and in spite of that, no 
step for recovery of possession, after amend- 
ment of the plaint was taken, rather he, in 
order to avoid payment of court-fees, deleted 
the original prayer in (b) for injunction. From 
the said facts it is contended that the plaintiff 
deliberately omitted to amend the plaint with 
full knowledge as to the defect in the plaint; 
this omission not being an omission by mis- 
take or wrong advice, should not be condon- 
ed, particularly when a valuable right has al- 
ready accrued to the defendants. The said 
contention is sought to be supported by the 
decision in the case of Suryanarayanamurti V. 
Tammanna, reported in (1902) ILR 25 Mad 
504. In the-facts of that case, claim for parti- 
tion was considered to be further relief avail- 
able to the plaintiff; non-inclusion of that claim 
was considered to be a bar for the maintain- 
ability of the suit under Section 42 of the 
Act. The plaintiff wanted to remove that 
defect by amending the plaint. Their Lord- 
Ships refused that prayer as the objection as 
to the non-maintainability of the suit under 
Section 42 of the Act was taken from the 
very beginning and plaintiff notwithstanding, 
persisted in continuing the suit as framed. 
Another case between Mani Singh Hasram 
Singh v. Sher Singh Shibhu, reported in AIR 
1961 Punj 102 has been cited in support of 
the- contention that delay deliberately made in 
amending. the plaint, forfeits the plaintiff’s 
right, if any, to amend the same. That is a 
decision of Bishan Narayan and I. D. Dua, JJ. 
Their Lordships while holding the suit barred 
under Section 42 if the Act observed: 

“Tt is no doubt open to the court in its 
wide discretion to permit amendment of plaint 
in a proper case after considering all the facts 
and circumstances of the case but a party 
cannot claim, as of right the indulgence for 
amendment of the plaint more particularly 
when this prayer is made- in the-second appeal.” 

14. Mr. Mitter has, on the other hand, 
referred to the provisions of Order 6, Rule 17 
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of the Code of Civil Procedure and has con- 
tended that it provides for amendment of- the 
pleadings for the purpose of determining the 
real question m controversy between the par- 
ties; there cannot be any yardstick of facts and 
circumstances where such relief can be grant- 

Our attention has been drawn to the 
decision in another case where Mr. Justice 
Dua, himself granted liberty to the plaintiff 
in the appellate stage to amend the plaint. 

15. We shall presently discuss about 
the Russa Road Property. The plaintiff claim- 
ed to be in possession of the same except a 
room which is being possessed by one of the 
defendants. The claim of the defendants on 
the other hand is that the said property was 
the subject-mattter of dispute between some 
of the defendants, wherein the plaintiff was 
not a party. That was in suit No. 99 of 1955 
of the Original Side of this: Court. The pro- 
perty in question was.in the possession of the 
official receiver — the plaintiff moved the 
court to get possession of the property from 
the official receiver but failed, but got leave 
to take steps against the receiver for pos- 
session of the property. The plaintiff thereafter 
filed T. S. No. 39 of 1964 in the City Civil 
Court for getting possession of the said pro- 
perty. That suit was dismissed. But in spite 
of that, the plaintiff.got possession of that pro- 
perty from the official receiver amicably. In 
this connection our attention has been drawn 
to the application filed by the defendant 
Suresh for the appointment of a receiver in 
respect of that property in this court wherein 
he admitted plaintiff’s possession in the entire 
premises except in one room. Mr. Mukherjee 
submits. even if plaintiff be found to be in pos- 
session of the part of the disputed property, 
that will not save the bar under Section 42 
of the Act. Such a point was raised in the 
case of Ram Saran v. Smt. Ganga Debi, re- 
ported in AIR 1972 SC 2685. Their Lord- 
ships held that though the defendant was in 
possession of a portion of the property and 
the rest being in possession of the plaintiff, 
the suit was hit under Section 42 of the Act. 
The said case does not touch the point whe- 
ther the plaintiff is entitled to amend the 
plaint. That is also the view expressed by 
A. C. Gupta and S. C. Deb, JJ. in the case 
of Shri Radha Gobinda Jew v. Sm. Kewala 
Devi, reported in AIR 1974 Cal 283. 


16. The contention of the plaintiff is 
that in order to avoid such a situation in 
future, a prayer for amendment has been 
made. So the moot question is whether the 
said prayer should be allowed at this stage. 
The: submission of the defendants is that in 
the facts: of the case, injunction should be 
considered as further relief which might be 
available to the plaintiff. Mr. Mitter, on the 
other hand, contends that prayer for khas pos- 
session is all comprehensive relief and, if: it 
is prayed and allowed by the court, bar, if 
any, as to the maintainability of the suit may 
be removed. Mr. Mitter’s further contention 
is that injunction in the facts of the case might 
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be one of the further reliefs, but it cannot be 
said to be the only relief. In this context 
our attention has been drawn to the fact that 
item Nos. A and H of the properties are ad- 
mittedly not in the possession of the tenants 
and as such question of constructive possess- 
ion at least in respect of those two items of 
the properties do not arise at all. Mr. Mitter 
has next tried to show the reason why the 
original prayer (b) regarding injunction was 
deleted. In the instant case the plaintiff sued 
for-declaration that the properties were acquir- 
ed by him in the benami of the defendants and 
that he is the rightful owner of the same 
asserting therein that they are in possession 
of his tenants; in such a case no further relief 
may be prayed for, in view of the fact that 
the tenants’ possession may be construed to 
be the possession of the rightful owner. In 
order to support the said views our attention 
has been drawn to the decision of Satish 
Chunder Bhuttacharya v. Satya Churn 
Majumdar, reported in (1910) 14 Cal WN 576. 
That is a case 


See vesevcceeces 


Where the plaintiff sued for declaration 
of title to certain lands alleging that the same 
were in possession of his tenants, but that the 
defendant had thrown a cloud on his title by 
oe rent decrees against some of the 
enants, 


_ 17. Their Lordships held “that the 
plaintiff could not in this suit ask for any 
further relief than a mere declaration of title, 
and was proceeding in the right manner in 
suing for declaration of title only.” 


_ 18. That decision might have Jed the 
plaintiff to think that in the facts of this case, 
prayer for declaration of his title in the pro- 
perty might have been sufficient; consequent 
to that, the prayer for deletion of the prayer 
(b) was made, we also find that in the back- 
ground of this case, the said action on the 
part of the plaintiff for deletion of that prayer 
cannot be said to be mala fide, 


19. Mr. Mitter has frankly admitte 
that an utter confusion has been nesta - 
the observation of" the trial J udge in paragraph 
285 of the judgment. The part of that ob- 
servation may be quoted here: 

“Issue No. 6 :— On behalf of the defend- 
ants, it was sought to be contended that a 
suit for mere declaration would not be main- 
tainable if the plaintiff was out of possession. 
I have already found that the possession of 
the defendants was on behalf of the plaintiff 
till August 1954 and the plaintiff instituted 
this suit within two years from the date of 
his alleged dispossession P EEA 
The plaintiff's contention is that the above 
observation of the court is not justified on 
the materials on record, still when such an 
observation ħas been made, the plaintiff 
thinks it proper to make a prayer for the 
amendment of the plaint. Such a situation 
did not exist when the suit was filed. Such 
event has occurred in course of the proceed- 
ing of the suit, as such the plaintiff -should be 
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allowed to amend the plaint. A similar. ques- 
tion was raised in the case of Sm. Annapurna 
Dasi v. Sarat Chandra Bhattacharjee, reported 
in 46 Cal WN 355 = (AIR 1942 Cal 394). 
Their Lordships (Akram and Pal, JJ.) held that 
court should take note of subsequent events 
and should allow the plaintiff. to amend the 
plaint in order to mould the decree according 
to the circumstances. According to Mr. Mitter, 
that decision lends support to the plaintiff’s 
prayer for amendment of the plaint, though 
belated one. 


20. We may recall the submission of 
Mr. Mukherjee that in the facts of this case, 
the further relief of the plaintiff was only the 
prayer for injunction. In this connection the 
contention of the respective parties is that the 
plaintiff realised rents from the tenants and 
defendants also asserted such a realisation of 
rents. On behalf of the plaintiff it is submit- 
ted that in case it is’ found by the court that 
the defendants or any one of them had realis- 
ed rents of some premises in suit, by asserting 
his own right, his remedy lies for recovery 
of possession, such a question was raised in 
the case of Narain Ram v. Chandi Prasad, 
reported in AIR 1958 All 850. It has been 
held therein 

“that the landlord whose: title. is question- 
ed by any one else than a tenant, had a 
right to declaration under Section 42 of the 
Specific Relief Act and if any one entered 
and obtained the- profits of the land and took 
the rent which were due to him, he was enti- 
fled as against that person, not only to obtain 
a decree declaring his title against that other 
but putting himself into possession.” 

21. We have gone through the plead- 
ings. In paragraph 18 of the plaint, the plain- 
tif mentioned the date when the cause of 
action arose. The said date is 10th July, 1954 
when the plaintiff was first obstructed from 
realising rent from the suit properties. The 
suit was filed on 22nd August, 1956. _ That 
is a statement which may suggest plaintiffs 
dispossession from the suit properties in the 
matter of realisation of rent. This statement 
of the plaintiff gets more clarification in his 
averments made by him in his. application for 
the appointment of receiver dated 29-9-1956 
wherein in paragraph 6 he categorically stated 
that the defendants had been resisting him in 
the: realisation of rents and were realising the 
same themselves and appropriating to their 
own use, which they had no right to do. The 
same is also the admission made in paragraph 
8 of that application. Even if the plaintiff 
be found to have been dispossessed just prior 
to or immediately after the institution of the. 
suit or at any time during the pendency of 
the suit, the-plaintiff in order to get an effective 
decree, must make a prayer for recovery of 
possession. For the reasons stated the plain- 
tiffs’ such prayer if not otherwise barred, 
should be considered as a reasonable and ap- 
propriate one. 

22. Next question is whether after so 
many years of the. institution of the suit, the 
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plaintiff should be given an opportunity to 
amend the plaint. It is well established rule 
of practice not to dismiss suits automatically 
but to allow the plaintiff to make necessary 
amendment if he seeks to do so. The said 
views have been expressed in the decision re- 
ported in AIR.1960 SC 335, (Mst. Rukhmabai 
v. Laxminarayan). 


23. In a suit, the plaintiff cannot as a 
matter of right, claim to amend the plaint, 
rather the power of a Court to amend the 
plaint in a suit should not as a rule be ex- 
ercised, where the- effect is to take away 
from the defendant a legal right which bas 
accrued to him by lapse of time, but there 
are cases in which that consideration is out- 
weighed by the special circumstances of the 
case. When the relief after the proposed 
amendment is based on the same cause of 
action, the Court should not reject the same, 
however, belated the said prayer is made, 
in order to do substantial justice. The said 
views have been expressed in the case of 
Charan Das v. Amir Khan reported in 47 
Ind App 255=(AIR 1921 PC 50). Their Lord- 
ships of the Judicial Committee approved the 
order of the Judicial Commissioner who passed 
the said order when tke plaintiffs right. to 
claim possession on pre-emption was already 
barred. That lends support to our finding 
that if the relief after amendment is based on 
the same cause of action, the same may be 
allowed, even if that relief is already barred. 


24, It has been argued from the Bar 
that when the plaintiff brings a suit for de- 
laration only, the Court, if it is of the view 
that the plaintiff but foz the bar under Sec- 
tion 42 of the Act, is otherwise entitled to 
get such a remedy, should not dismiss the suit 
straightway but he should be given an op- 
portunity to amend his plaint; in case of non- 
compliance with the said direction of the 
court, the suit should be dismissed. That view 
has also been expressed in the case of Bhagat 
Singh v. Satnam Transport Co. Ltd., reported 
in AIR 1961 Punj 278. That is a case, facts 
of which are almost similar. The plaintiff 
filed the suit for declaration with consequential 
relief by way of injunction. In the trial 
court, the plaintiff deleted the prayer, for in- 
junction and the suit was subsequently found 
to be. barred under Section 42 of the Act. In 
the court of appeal, the plaintiff was directed 
to amend the plaint to incorporate the prayer 
already deleted to save the suit against the 
bar under Section 42 of the Act. That was 
done on the principles indicated above. We 
have however noticed that such a prayer for 
amendment of the plaint has sometimes been 
refused in the court of the second appeal. 
Mr. Mukherjee cited that decision reported in 
AIR 1961 Punj 102 (supra) to support his 
contention that it is no part of the duty of 
the court to allow the plaintiff to amend the 
plaint where it is found that but for the bar 
under Section 42 of the Act, the suit would 
have been otherwise decreed. Mr. Justice Dua 
was one of the Judges who delivered that 
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Judgment. It is however, noted that in the 
facts of that case Dua, J. refused the prayer 
for amendment of the plaint; subsequently 
however, his Lordship agreed with the view 
that in such a case the court should not dis- 
miss the suit but should give the plaintiff 
an opportunity to amend the plaint so as to 
include a prayer for consequential relief. That 
will appear from the decision in the case of 
Union of India v. Pearl Hosiery Mills, report- 
ed in AJR 1961 Punj 281. That decision is 
based on the similar views expressed in our 
courts as reported in AIR 1925 Cal 233; AIR 
1942 Cal 394. 


25. Mr. Mukherjee has also contended 
that the view expressed in the above men- 
tioned case that the court in such a case has 
a duty to allow the plaintiff to amend the 
plaint, is not an invariable proposition of law. 
In support of that contention he has cited 
the decision in AIR 1972 SC 2685 (supra) 
wherein their Lordships found on the fact 
of that case that the suit was not maintain- 
able as proviso to Section 42 of the Act, was 
a bar. Such a point was not raised before 
their Lordships; the courts below found that 
the plaintiff's suit was barred by limitation as 
well, That was the reason for which no 
purpose might have been served, by allowing 
the plaintiff to amend the plaint by adding a 
prayer for consequential relief. That deci- 
sion does not support the contention of Mr. 
Mukherjee; as such it fails. 


26: The question of amendment of 
plaint depends upon the facts of individual 
‘ease. As already noted, the circumstances 
under which the said prayer for amendment 
of the plaint is to be allowed cannot exhaus- 
tively be enumerated. But the said principle 
bas always been applied to do substantial jus- 
tice and not to punish the plaintiff on a tech- 
nical ground. But that power of the court 
is not an unfettered one. We may refer to 
the decision in the case of A. K. Gupta and 
‘Sons Ltd. v. Damodar Valley Corporation, 
‘reported in AIR 1967 SC 96, wherein their 
(Lordships have enumerated the circumstances 
wherein such a right permitting the amend- 
‘ment of the pleadings should be exercised. 
It has been held: 


“In the matter of allowing amendment of 
pleading the general rule is that a party is 
not allowed by amendment to set up a new 
case or a new cause of action particularly 
when a suit on the new cause of action is 
barred. Where however the amendment does 
not constitute the addition of a new cause of 
action or raise a different case, but amounts 
merely to a different or additional approach 
to the same facts the amendment is to be 
allowed even afer expiry of the statutory period 
of limitation.” 


27. The above principle is based upon 





. Şthe desire to do justice and not to punish any 


party for his mistake. Accordingly, their 
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“The principal reasons that have led to 
the rule last mentioned are first,- that the 
object of courts and rules of procedure is to 
decide the rights of the parties and not to 
punish them for their mistake.” 

28. We are, therefore, of the views 
that the power to get the plaint amended is 
subject to the discretion of the Judge and can- 
not be claimed as a matter of right, or in 
all circumstances, but in case the addition of 
a new prayer does not convert the suit to 
another of a different or inconsistent character 
— the prayer for amendment may be allowed; 
the courts, having been satisfied as to the 
claim of the plaintiff but being not in a posi- 
tion to pass a decree on the technical bar of 
Section 42 of the Act, should give an oppor- 
tunity to the plaintif to amend the plaint. 


29. In the facts of this case the plain- 
tiff has very rightly prayed for amendment 
of the plaint and in our views the said prayer 
should be granted. That will save the court 
from taking such a step, if considered neces- 
sary at the very late stage, after hearing the 
arguments of the parties. 

30. For the reasons stated the. prayer 
for amendment of the plaint be allowed on 
condition of plaintiffs’ paying 20 G. Ms. to 
each set of the appellants in F. A. Nos, 491 
and 492 of 1962 within a fortnight through 
their learned Advocates on record. In case 
of non-payment of the said sum to the ap- 
pellants as directed, the prayer for amendment 
will stand rejected. 


31. In case of compliance of this 
order, the records will be sent to the trial 
court who will amend the plaint in terms of 
the prayer (b) in paragraph 14 of the peti- 
tion for amendment which will form part of 
the plaint. In consequence, whereof on the 
prayer of the plaintiff, paragraph 19 of the 
plaint and the cause title of the same may 
also suitably be amended. The ‘plaintiff may 
be permitted to put in the valuation statement 
showing how the properties have been valued 
for the purpose of payment of court-fees. 
The defendants thereafter will be given a 
chance to file the additional written statement, 
if they so desire. 

32. The court will next frame an issue 
as to whether the valuation put and -the court- 
fess paid are sufficient. The parties will there- 
after be given an opportunity to adduce neces- 
sary evidence for the determination of that 
issue only. In case, the plaintiff is required 
to pay further court-fees, he will be given an 
opportunity to put in the same. 

33. After taking steps as indicated 
above, the trial court will return the evidence 
to this court together with its findings on that 
issue, and the reasons thereof. The suit is 
already very old. So we direct the trial court 
to dispose of this matter as early as possible, 
as the business of that court permits. 

34, Let this appeal be treated as part 
heard and it will be heard in accordance 
with law on its merit after getting the report 
from the trial court as indicated above. 
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35. In the circumstances of this case 
we do not pass any order for the payment 
of costs, for the hearing of this application.. 


M. N. ROY, J. :— I agree. 
; Order accordingly 
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Siba Prasad Jash, Petitioner v. Kali 
Prasad Kundu, Opposite Party. 


C. R. Nos. 3961-65 of 1974, DI- 23-4- 
1975. 


(A) Presidency Small Cause Courts Act 
(1882), S. 38 — Application for new trial — 
Fuil Bench of Smal Cause Court directing 
deposit of decretal amount and institution fees 
— Security of immovable property outside 
jurisdiction of the Court by way of deposit 
can be accepted. 

Held, no prohibition is found in the Act 
against acceptance by a Court of security of 
immovable property situated outside its juris- 
‘diction nor is there any mandatory provision 
requiring it to accept the security only of 
properties situated within the jurisdiction of 
the Court. (Para 3) 


Saktinath Mukherjee and Satya Narayan 
Das, for Petitioner; Dilip Kumar Banerjee, for 
Opposite Party. 


ORDER :— These Rules arise out of 
several decrees passed by the Court of Small 
Causes, Calcutta. It appears that the peti- 
tioner filed before the Full Bench of the said 
_ Court an application under Section 38 of the 

Presidency Small Cause Courts Act, 1882 for 
a new trial of Suit No. 3448 of 1970 which 
was decreed -by. the Second Bench of the said 
Court. Similar applications were filed in res- 
pect of four other suits between the same 
parties which were decreed by the said Court. 
The said applications were admitted by the 
Full Bench of the Court and the defendant 
‘was directed to deposit the entire decretal 
amount of the suits and respective half institu- 
tion fees etc. for the amount of relief sought 
for within specified date. It appears that 
thereafter the lawyer for the defendant filed 
one set of netitions in the said suits for allow- 
ing him to furnish security for the decretal 
dues. The Court allowed the prayer as a 
special case and directed the defendant to 
furnish security to the extent of the decretal 
dues of the suit to the satisfaction of the Re- 
gistrar of the said Court and to deposit half 
institution fees. It appears that thereafter the 
defendant tiled another set of applications 
praying for an order that immovable property 
within the jurisdiction of Calcutta Corpora- 
tion, but outside the jurisdiction of the Court 
be accepted ds security. By order dated July 
11, 1974, these petitions were rejected and 
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the defendant was given time to furnish secu- 
rity of properties situated within the jurisdic- 
tion of the said Court or to deposit the entire 
decretal amount and half institution fee within 
two weeks. In default the applications under 
Section 38 were to stand dismissed. The ap- 
plications were put up on July 25, 1974 and, 
as the orders were not complied with, the ap- 
plications under Section 38 was rejected for 
non-compliance of Court’s order. — 


2. ` Mr. Saktinath Mukherjee, appearing 
for the defendant petitioner, submitted that 
the court acted with material irregularity and 
in excess of jurisdiction in dismissing the ap- 
plications for furnishing security of properties 
situate outside the jurisdiction of the Court of 
Small Causes, Calcutta. It was contended that 
the Court should have allowed the applications 
and accepted the security of immovable pro- 
perties offered which were situated within the 
Corporation of Calcutta, but outside the juris- 
diction of the said Court. 


3. On a perusal of the relevant provi- 
sions, I find no prohibition against acceptance 
by the Court of security of immovable pro- 
perty situated outside the jurisdiction of that 
Court when the Court decides to accept secu- 
rity, nor there is any mandatory provision re- 
quiring it to accept the security only of pro- 
perties situated within the jurisdiction of the 
said Court. On the contrary, I find that there 
are provisions under Section 31 for transfer 
of the decree for execution against immovable 
properties of the judgment-debtor outside the 
jurisdiction of that Court. Accordingly, in 
my opinion the Court was wrong in not ac- 
cepting the security of immovable properties 
offered by the petitioner only for the reason 
that such property was situated outside the 
jurisdiction of that Court. 


4. As identical orders were passed on 
the same dates in respect of the applications in 
the said suits being applications under S. 38. 
Suits Nos. 3446 of 1970, 1997 of 1971, 3459 of 
1970, 20 of 1971 and 3467 of 1970, this judg- 
ment will govern the orders passed on those 


. applications under Secticn 38 of the Act in 


the said suits and challenged in these rules. 


5. For these reasons, the impugned 
orders are set aside and the Rules are made 
absolute. All the matters are sent back to 
the Full Bench of the Court of Small Causes, 
Calcutta for considering the applications of 
the defendant offering security of immovable 


property outside the jurisdiction. of the said . 


Court, and proceeding with the same in ac- 
cordance with law. 


6. There will be no order as to costs, 
Rules made absolute. 


& 
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AIR 1975 CALCUTTA 411 
DEB AND DIPAK KUMAR SEN, JJ. 


Shaw Wallace & Co. Ltd., Appellant v. 
Bholanath Mandanlal Sherawala and others, 
Respondents. 

A. E. Ə. O. No. 235 of 1971, D/- 8-4-1975. 

(A) Civil P. C. (1908), S. 10 — Expres- 
sion “matter in issue” in S. 10 — Meaning of 
— Whether matter in issue is directly and 
substantially same in both suits — Test indi- 
cated. ; i 

The expression, “the matter in issue” in 
Section 10 has reference to the entire subject- 
matter in controversy between the parties and 
a mere identity of some of the issues in both 
the suits is not sufficient to attract Section 10 
and unless the decision of the suit operates 
as res judicata in the other suit it cannot be 
said that the matter in issue is directly and 
substantially the same in both the suits, that 
is to-say, the decision in one suit must non- 
suit the other suit before it can be said that 
the matter in issue in both the. suits is directly 
and substantially the same. AIR 1917 Cal 
248, Rel. on; AIR 1957 Cal 727 and AIR 
1972 Cal 128, Expl. in the light of ATR 1917 
Cal 248. (Para 13) 

Œ) C. P. C. (1908), S. 10 — A appointing 
Bas dealer to sell goods at Ferrukhabad under 
dealership-agreement — B alleging that dealer- 
ship agreement was cancelled by mutual agree- 
ment filing. suit at Ferrnkhabad against A to 
recover amount arising out of subsequent tran- 
sactions — Suit by A at Calcutta against B 
for damages for wrongful repudiation of 
dealership agreement by B with additional 
claim arising out of new transactions pleaded 
by B in Ferrukhabad suit — Matter in issue 
in both suits held was not same — Calcutta 
suit could not be stayed under S. 10. AIR 
1917 Cal 248, Rel. on. | 
(Paras 2, 3, 4, 14, 15, 16, 19) 
Cases Referred: Chronological Paras 
AIR 1972 Cal 128 8, 11 
AIR 1957 Cal 727 = 61 Cal WN 559 6,10 
AIR 1917 Cal 248 = 24 Cal LI 514 12 


Somenath Chatterjee with Aninda Mitter 
and Mrs. Indrani’ Chatterjee, for Appellant; 
B. K. Bachawat with S. C. Ukil, for Respond- 
ents. 

DEB, J.:— This is an appeal from an 
order dated November 9, 1970, staying the suit 
filed in this Court under Section 10 of the 
Code of Civil Procedure in view of an earlier 
suit filed by the respondents against the ap- 
pellant in the Court of Civil Judge, Ferrukha- 
bad, being Civil Suit No. 61 of 1969. 

2. The respondent firm was appointed 
by the appellant as its dealer to sell certain 
goods in the- district of Ferrukhabad. The 
respondents’ case in the Ferrukfiabad suit is 
that the said dealership agreement was can- 
celled by mutual agreement and thereafter 
certain transactions were entered into between 
the parties and in respect of those post con- 
tract transactions the respondents became en- 
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titled to certain sums of money from the ap- 
pellant, ‘which sums the respondent is seek- 
ing to recover in that suit. : 

3. The defence of the appellant in 
that suit is that, though some new arrange- 
ments were entered into between the parties, 
the respondents are not entitled to receive any 
money from the appellant. It has also been 
denied in that written statement that the dealer- 
ship agreement was terminated by mutual con- 
sent as alleged by the respondents in that 
plaint. It has further been pleaded by the 
appellant in that suit that the respondents have 
wrongfully repudiated the said dealership 
agreement and the said wrongful repudiation 
was accepted by the appellant. 


Á. During the pendency of the 
Ferrukhabad suit, the appellant has filed this 
suit No. 3661 of 1969 in this Court claiming 
damages for wrongful repudiation of the 
dealership agreement by the respondents and 
the acceptance of such wrongful repudiation 
by the appellant resulting. in the damages suf- 
fered by the appellant with an additional claim 
arising out of the new arrangements pleaded; 
by the respondents in the Ferrukhabad suit. 

5. In these circumstances, the respond- 
ents have made the application under Sec- 
tion 10 of the Code and it was allowed by the 
learned Judge, who has, inter -alia, said as 
follows : 

“The main issue in both the suits are 
common, namely, what the terms of the con- 
tract of dealership between the parties are and 
who has committed the breach of the said 
dealership agreement, and though apart from 
that issue the- subject-matters in both the suits 
are different, and yet the result in both the 
ssuits will depend mainly on the decision of 
the issue as to who committed default of the 
dealership contract between the parties.” 

6. In staying the suit the learned 
Judge followed a decision of the Division 
Bench of this Court in the case of Shorab 
Merwanji Modi v. Mansata Film Distributors 
reported in AIR 1957 Cal 727 to which re- 
ference will be made later on. 


7. In support of this appeal it has been 
contended by Mr. Somenath Chatterjee, the 
learned counsel for the appellant, that the field 
of controversy in both the suits are entirely 
different, because the Ferrukhabad suit is 
founded upon a new arrangement entered into 
between the parties after the dealership agree- 
ment came fo an end; whereas the Calcutta 
suit is based on the breach of contract. 

8. The-contention of Mr. Bachawat, 
the learned counsel for the respondents, on 
the other hand, is that the field of controversy 
between the parties is substantially the same 
in both the suits. He has argued that it does 
not matter whether Ferrukhabad suit is on 
the new arrangement or Calcutta suit is on 
the dealership agreement, in view of the deci- 
sion of Chakaravartti, C. J. in the case already 
cited. He has also drawn our attention 
to another Division Bench decision of this 
Court in the case of Arun General Indus- 
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tries Ltd. v. Rishabh Manufacturers Pvt. Lid., 
Teported in AIR 1972 Cal 128, in support of 
. his contention that if the principal issue in both 
the suits is the same, it must be held that the 
matters in issue in both the suits are primarily 
and substantially the same. 

9. We have already -stated the nature 
of pleadings in the Ferrukhabad suit. In the 
Calcutta suit the respondents have not yet 
filed any written statement, but we may 
assume that their defence would not be con- 
trary to what has been stated in the plaint in 
the Ferrukhabad suit. 

10. Question now is whether the 
matter in issue in both the suits is directly 
and substantially the same so as to satisfy 
one of the most essential requirements of 
Section 10 of the Code. It is true that the 
learned Chief Justice has said that the “fact 
that one is a suit under the agreements en- 
tered into by the parties and the other is 
a suit de hors the agreements does not make 
a ‘substantial identity of the subject-matter 
per se impossible’ in the case of Shorab 
Merwanji Modi v. Mansata Film Distribu- 
tors, (AIR 1957 Cal 727) (supra), at page 734 
of the report, but his Lordship has qualified 
his own statement by using the expression 
“per se impossible.” The question as to 
whether the entire field of controversy in 
both the suits is the same must be determined 
on the construction of the pleadings in both 
the suits and, therefore, no new principle has 
been laid down in that case by the learned 
Chief Justice. 

11. The learned Chief Justice has 
further said at p. 734 of the report that “the 
principal matter in issue” in both the suits 
must be the same so as to attract Section 10 
of the Code and this view has been follow- 
ed in the case of Arun General Industries 
Ltd. v. Rishabh Manufacturers P. Ltd., (AIR 
1972 Cal 128) (supra), and speaking for this 
Court, at p. 139 of the report, in that case 
Mitra, J. says this: 

“The matter for determination in the 
case of an application for stay under Sec- 
tion 10 of the Code is not what the basis of 
the claim in the two suits is, but what is the 
matter in issue in the two suits.” 

12. In our opinion, the expression 
“principal matter in issue” used by the learn- 
ed Chief Justice and followed by Mitra, J., 
should be read, understood and construed in 
consonance with and subject to the following 
statement of Sir Ashutosh Mookerjee in the 
case of Bepin Behari v. Jogendra Chandra, 
reported in 24 Cal LJ 514 at p. 515 = (AIR 
1917 Cal 248 at p. 249) of the report: ` 

“What then is the meaning of the expres- 
sion ‘the matter in issue.” The defendants 
invite us to hold that the expression is equi- 
valent to ‘any of the questions in issue.” The 
obvious answer is that if that had been the 
intention of the framers of the section, ap- 
propriate words might have been used to 
bring out such sense. We are of opinion 
that the expression ‘the matter in issue’ has 
reference to the entire subject in controversy 
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between the parties. The object of the section 
is to prevent Courts of concurrent jurisdiction 
from simultaneously trying two parallel suits 
in respect of the same matter in issue.” 

__ 13. One of the most essential condi- 
ditions of Section 10 is that,the matter in 
issue in the later suit which is sought to be 
stayed must be directly and substantially in 
issue in the earlier suit which is pending in 
the same or in any other court of concurrent 
jurisdiction. A mere identity of some of the 
issues in both the suits is not sufficient to 
attract this section in view of the law laid 
down by Sir Ashutosh Mookerjee. Unless the 
decision of the suit operates as res judicata 
in the other suit it cannot be said that the 
matter in issue is “directly and substantially” 
the same in both the suits. In other words, 
the decision in one suit must non-suit the 
other suit before it can be said that the 
matter in issue in both the suits is directly 
and substantially the ‘same. 


14. The attention of the learned 
Judge was, however, not drawn to the issues 
framed in the Ferrukhabad suit. In that suit 
no issue has been settled relating to the 
terms and conditions of the dealership agree- 
ment between the parties nor there is any 
issue as to who has committed the breach] ` 
of the said dealership agreement. Therefore, 
the finding of the learned Judge cannot be 
supported and we overrule the contentions 
of Mr. Bachawat. 


15. It is well-settled that unless an 
issue is framed and decided by the Court it 
cannot operate as res judicata in a subsequent 
suit between the same: parties or their privies. 
It is true that the written statement in the 
Ferrukhabad suit has raised some of the 
questions which are also present in the plaint 
of the Calcutta suit, but unless in both the 
suits the entire subject-matter in controversy 
between the parties are substantially and 
directly the same it cannot be said that the 
matter in issue in both the suits is the same. 
There being no issue in the Ferrukhabad suit 
as to the terms and conditions of the dealer- 
ship agreement nor as to its breach, in my 
Opinion, it cannot be said that the matter in 
issue in both the suits is substantially and 
directly the same. Hence, the judgment 
under appeal cannot be supported. 

16. In this view of the matter, we 
allow this appeal and set aside the judgment 
and order under appeal. The respondents 
will pay the costs of this appeal to the ap- 
pellant. The application for stay under Sec- 
tion 10 is dismissed and the costs of that ap- 
plication will be cost in the Calcutta suit. 

17. Liberty is given to the respond- 
ent to take.appropriate directions from the 
Interlocutory Court with regard to the filing 
of the written statement. 

DIPAK KUMAR SEN, J.:— Speaking 
for myself I respectfully agreed with the judg- 
ment just now delivered by my learned 
brother. I only wish to point out that in the 
Ferrukhabad suit, the original dealership con- 
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act and its alleged termination have been no 
doubt, pleaded as part of a historical narra- 
tive but both the matters in issue and the 
cause of action in the Ferrukhabad suit arise 
mainly on the subsequent transactions and/or 
arrangement alleged to have been entered 
into by and between the parties. 

18-19. The Ferrukhabad Court is not 
necessarily called upon to determine the rights 
and liabilities of the parties flowing from the 
original dealership agreement and/or its ter- 
mination. In the manner the issues have been 
framed and the suit is béing proceeded with 
in Ferrukhabad it is not impossible that the 
rights and liabilities of the parties, inter se, 
following from the subsequent alleged tran- 
sactions may be determined while keeping the 
earlier rights and liabilities flowing from the 
earlier dealership agreements undetermined. 
‘Therefore, in any event, the matters which 
will be in issue or in controversy in the 
Calcutta suit may not be matters in con- 
troversy in issue in Ferrukhabad. 

Appeal allowed. 


AIR 1975 CALCUTTA 413 
MURARI MOHAN DUTT AND 
NIRMAL CHANDRA MUKHERJI, JJ. 

Samar Som, Appellant v. Sm. Sadhana 
Som, Respondent. 


A. F. ©. D. No. 482 of 1968, D/- 13-2- 
1975.” 
(A) Hindu Marriage Act (1955), S. 12 (1) 
(a) — Impotency — Absence of uterus — Not 
material to prove impotency. 

It cannot be disputed that a woman 
without a uterus is quite fit for sexual inter- 
course. Impotency is incapacity for sexual 
intercourse or when coition is difficult or 
painful. The presence or absence of uterus 
is quite immaterial to the question whether 


a woman is impotent or not. (Para 9) 
Cases Referred : Chronological Paras 
1924 AC 349 10 
(1912) PD 173 = 81 LJ (P) 90 10 


P. N. Mitter and Dwijendra Nath Lahiri, 
for Appellant; Bhabani Prasun Chatterjee, 
Moni Mohan Mukherjee, for Respondent. 

M. M. DUTT, J.:— This appeal is at 
the instance of the husband against his wife 
and it arises out of a proceeding under Sec- 
tion 12 (1) (a) of the Hindu Marriage Act. 

2. The appellant, who is the husband, 
made an application under Section 12 (1) (a) 
of the Act. The marriage between the par- 
ties was solemnised on May 7, 1965, accord- 
ing to the Hindu rites. It was alleged that 
prior to the marriage the respondent had 
undergone an operation on June 28, 1955, by 
which her uterus was removed and as such, 
she was impotent at the time of the marriage 
and was unfit for consummation ‚or bearing 


*(Against decree of N. K. Sen, Addl. Dist. 
J., 9th Court, Alipore in M. S. No. 25 of 
1966, D/- 27-6-1967). 
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child to the appellant and was continuing to 
be so till the date of the presentation of the 
said application. Further, it was alleged that 
the respondent was always averse to marital 
relations with the appellant who had recently 
been able to find out the cause of such 
aversion. 

3. On the aforesaid allegations the ap- 
pellant prayed that the marriage between the 
parties might be annulled by the court by a 
decree of nullity. 

4, The application was opposed by 
the wife and she filed a written-statement. In 
paragraph 7 of her written-statement she ad- 
mitted that she had undergone an operation 
before her marriage. The allegation that she 
was always averse to marital relations with 
the appellant, was denied. It was averred by 
her that the appellant entered into the cere- 
mony of marriage out of his own free will 
after fully knowing that she had undergone 
an operation before the marriage. Accord- 
ingly, she prayed for the dismissal of the ap- 
plication. 


5. The learned Additional District 


Judge, 9th Court, Alipore, before whom the 


application was filed framed the following 
issues :— 

(1) Was the respondent impotent at the 
time of her marriage and is she con- 
tinuing to be so? 

(2) Was the petitioner aware of an opera- 
tion upon the respondent before mar- 
tiage? 

(3) What relief, if any, is the petitiones 
entitled to? 

6. At the hearing of the proceeding 
the respondent did not appear and adduce 
evidence. The appellant appeared and he ex- 
amined himself. In his evidence he says that 
the marriage could not be consummated; that 
the respondent is impotent and was so at the 
time of marriage; that she was averse to con- 
summation; that she never agreed to share 
the same bed; that he found marks on her 
abdomen, which appeared to be marks of 
surgical operation and that the respondent 
told him 6/7 months before the institution of 
the proceeding that she had an operation at 
Chittaranjan Seva Sadan and her uterus had 
been removed before the marriage. Further, 
he said that before marriage he did not know 
that the respondent was without ulterus. 

ce The appellant also examined a 

gynaecologist. He is P. W. 2. His evidence 
is that the removal of uterus does not incapa- 
citate a woman for sexual intercourse but 
removes her-child bearing capacity. 

8. The learned Judge took the view 
that the absence of capacity of sexual inter- 
course is not impotency and that impotency 
is the absence of capacity for complete and 
natural sexual intercourse. It has been ob- 
served by him that a woman without uterus 
may be capable of complete and natural 
sexual intercourse and that accordingly, it 
cannot be said that the respondent is impo- 
tent. Further, it has been held by him that 
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the absence of consummation does not neces- 
sarily mean impotency of a spouse, for there 
might be reasons other than impotency. In 
the aforesaid view of the matter, the learned 
Judge dismissed the application praying for 
a decree of nullity of the marriage under Sec- 
tion 12 (1) (a) of the Act. Hence, this appeal. 

9, The principal case of the appellant 
was that the respondent was impotent in- 
asmuch as her uterus was removed by an 
operation before the marriage. It cannot be 
disputed that a woman without a uterus is 
quite fit for sexual intercourse. Impotency 
is incapacity for sexusal intercourse or when 
coition is difficult or painful. As has been 
stated already, the presence or absence of 
uterus is quite immaterial to the question 
whether a woman is impotent or not. ` The 
learned Judge has rightly held that because 
the uterus of the respondent was removed, she 
could not oe held to be impotent and that 
accordingly, the marriage could not be dec- 
Jared to be void. 


18. Mr. Mitter, learned Advocate ap- 
pearing on behalf of the appellant, does not 
dispute the above position. But he submits 
that, in view of the fact that the respondent 
was averse to sexual intercourse for a period 
of ten years since the date of the marriage, 
jt should be reasonably presumed that she is 
impotent. In support of his contention he 
has placed reliance on a decision of the 
House of Lords in G v. G, 1924 AC 349. 
That was also a case by a husband against 
his wife for a decree of nullity of marriage 
on the ground of impotency. It was proved 
that the husband, whose.potency was admit- 
ted, made frequent attempts extending over 
a protracted period to consummate the mar- 
riage, but failed’ owing to the unreasoning 
resistance of the wife, and that this resistance 
continued after she had formally consented 
to perform her conjugal duty. The medical 
examination of the wife showed that there 
was no Structural incapacity. The parties were 
also on affectionate terms. It was held that 
the conclusion to be drawn from the evidence 
was that the wife’s refusal was due, not to 
obstinacy or caprice, but to an invincible 
Tepugnance to the act of consummaticn, re- 
sulting in a paralysis of the will which was 
consistent only with incapacity, and that the 
husband was, therefore, entitled to a decree 
of nullity. In G v. G, 1912 PD 173, it was 
held that if the court was satisfied that a 
marriage had not been, and that, as regards 
both the wife and the husband, it could not 
be, consummated by the parties thereto, 
though no reason for non-consummation was 
manifest or apparent, it was warranted in 
annulling the marriage. 


H. The principles of law, which have 
been laid down in the aforesaid two English 
decisions, are quite sound. But the question 
is whether, ın the facts and circumstances of 
the present case, an inference should be drawn 
that the respondent is impotent. In the court 
below the entire case of the appellant was 
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founded priacipally on the ground of re- 
moval of the uterus of the respondent by an 
operation before the marriage. In his evi- 
dence, howerer, it was alleged by the appel- 
lant that the respondent was averse to con- 
summation aad that she never agreed to share 
the same bed. It is true that the respondent 
did not appear and examine herself and that 
the appellan: was not cross-examined. The 
evidence of -he appellant, therefore, goes un- 
challenged. But, in our view, that is not con- 
clusive. Before a decree of nullity is granted 
by the court, the court must be satisfied about 
the truth of the allegations made by one 
party against the other even though those 
allegations are ex parte- and not controverted 
at the trial. The marriage was solemnised on 
May 7, 1956. and the application for a decree 
of nullity wes filed on August 23, 1964, that 
is, more then 10 years after the marriage. 
If the case of the appellant has to be accept- 
ed, then it comes to this that the respondent 
never shared the same bed with the appel- 
Jant for these long ten years. It is very 
difficult for us to accept this part of the 
case of the appellant. No explanation has 
been given why the appellant did not file an 
application for nullity of the marriage earlier. 
In paragraph 8 of the application it has been 
stated that the cause of aversion of the res- 
pondent was detected only 6/7 months before 
the institution of the proceeding, namely, that 
the respondent had an operation of the abdo- 
men resulting in removal of the uterus. In 
his evidence the appellant says that he found 
marks on her abdomen which appeared to 
be marks of surgical operation and that the 
respondent told him 6/7.months before the 
institution o= the proceeding that she had 
an operation at Chittaranjan Seva Sadan and 
that her uterus had been removed before the 
marriage. It is also difficult for us to accept 
that the aprellant could detect the marks 
only 6/7 months before the institution of the 
proceeding. We do not also find any evi- 
dence that the appellant made any attempt for 
sexual intercourse and failed owing to the 
unreasonable resistance of the respondent. It 
has been only alleged that there was aversion 
on the part of the respondent. After con- 
sidering the facts and circumstances of the 
case and the evidence adduced on behalf of 
the appellant, we are of the view that the ap- 
pellant has failed to prove that the respond- 
ent is impotent or that she was averse to 
sexual intercourse for these long 10 years as 
alleged. We are also unable to draw any 
inference from the evidence of the appellant 
that the respondent is impotent as contended 
by Mr. Mitter. The facts of' the two English 
decisions referred to above are different from 
those of the sresent case. 

12. For the reasons aforesaid, we 
affirm the jucgment and decree of the learned 
Additional District Judge and dismiss the ap- 
peal, but there will be no order as to costs. 

N. C. MUKBIERSI, J. :— I agree. 

Appeal dismissed. 
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CHITTATOSH MOOKERJEE, J. 
Sm. Shanti Neogy, Petitioner v. Ist Land 
Acquisition Collector, Calcutta and another, 
Respondents. : 
Civil Rule No. 4318 (W) of 1974, Dj- 
5-2-1975, 
(A) Land Acquisition Act (1894), Ss. 31, 
16, 48 and 55 — Rules under S. 55 by West 
Bengal Government, R. 10 — Land acquisi- 
tion — Tender of payment of compensation 
— Withholding om extraneous grounds not 


proper — Decision to withdraw acquisition 
proceedings should be taken at a very early 
date — Government cannot withhold pay- 


ment and st the same time suspend pay- 


ment of interest, 


The land Acquisition Collector is under 
a statutory duty to make payment of the sum 
awarded in accordance with law to the per- 
sons interested and cannot withhold payment 
on extraneous grounds. Section 16 does 
not empower the State Government to inor- 
dinately and indefinitely delay its decision 
whether or not possession should be taken 
and whether the acquisition should be pro- 
ceeded with. The Government should, at a 
ay early date, decide whether it proposes to 
withdraw the acquisition proceedings. If it 
itself inordinately delays taking over of pos- 
session the persons in whose favour compen- 
sation has been awarded cannot be deprived 
of the award money. The Government is not 
entitled to withhold payment of the sum 
awarded and at the same time suspend pay- 
ment of interest of the said sum on the 
ground of delay on the part of the persons 
interested in receiving the payment. 
(Paras 7, 8, 9) 
G. C. Basak, for Petitioner; P. K. Sen 
Gupta and Tapan Kumar Sen Gupta, for 
Respondents. 


ORDER :— On April 25, 1968 the West 
Bengal State Government issued a notifica- 
tion under Section 49 of the Calcutta Im- 
provement Act, 1911 for acquisition of pre- 
mises No. 81/1/1A, Canal Circular Road for 
a street scheme known as Scheme No. 
XITI-M. 

2. The. petitioner has claimed that the 
First Land Acquisition Collector, Calcutta, had 
served a notice under Section 9 of the Land 
Acquisition Act upon her to appear before 
the First Land Acquisition Collector to state 
the nature of interest in the said land which 
was proposed to be acquired under the above 
scheme. On January 11, 1974 the First Land 
Acquisition Collector passed an Award for 
compensation for the acquisition of the afore- 
said land. ‘Thereafter the First Land Acqui- 
sition Collector served a notice under Sec- 
tion 12 (2) of the said Act upon the peti- 
tioner in respect of the- said Award and fur- 
ther intimated the petitioner that if she was 
willing to receive a sum of Rs. 70,000/90 p. 
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(Rupees seventy thousand and ninéty paisa 
only) which had been awarded in her favour 
she might either appear personally or through 
agent to receive payment (vide annexure E to 
the petition). i 

3. According to the petitioner, she 
had appeared through an agent before the 
First Land Acquisition Collector on the 31st 
January, 1974 to receive payment of the above 
compensation money but the awarded sum 
was not paid on the said date. The said 
compensation awarded to the petitioner has 
not been yet paid. Accordingly, the petitioner 
has filed this writ application for command- 
ing the respondents to perform their statutory 
duties by making payment of the said award- 
ed sum to her in terms of the. notice under 
Section 12 (2) of the Act. 

4. The respondents in paragraph 5 (vi) 
of their affidavit in opposition by Nirmal 
Chandra Roy have set out the reasons for not 
making the payment to the petitioner. Ac- 
cording to the deponent to the- said affidavit 
in opposition, the Calcutta Improvement Trust 
had informally informed the Land Acquisi- 
tion Collector, Calcutta, that they were review- 
ing the entire Scheme XIII-M at the instance 
of the Calcutta Metropolitan Development 
Authority. Secondly, an alleged vigilence en- 
quiry was pending regarding suspected malpra- 
ctices adopted in the matter of claims on the 
basis of which assessment and Awards of 
compensation were made. Lastly, the de- 
ponent to the affidavit in opposition has stat- 
ed that although Awards have been made the 
petitioner and other occupants of the pre- 
mises have not vacated the premises. For 
these reasons the Land Acquisition Collector 
did not consider it expedient to make pay- 
ment of compensation before getting actual 
possession of the premises with structures in- 
tact. 


5. The First Land Acquisition Collec- 
tor in the matter of payment of the sum 
awarded in the present case must act in ac- 
cordance with the provisions of Land Acqui- 
sition Act, 1894 read with the Rules and Ex- 
ecutive Instructions of the Government of 
West Bengal. Sub-section (1) of S. 31 of the 
Act provides that on making an Award under 
Section 11, the Collector shall tender pay- 
ment of the compensation awarded by him 
to the persons interested entitled thereto ac- 
cording to the Award, and shall pay to them 
unless prevented by some one or more of the 
contingencies mentioned in the next sub-sec- 
tion of Section 31. Sub-section (2) mentions 
the three circumstances in which the Collector 
instead of naking payment shall deposit the 
amount of compensation in court. The cir- 
cumstances are— (a) if the awardees do not 
consent to receive it, (b) if the person con- 
cerned was not competent to alienate the 
land, and <c) if there be any dispute as to 
the title to receive the compensation or as 
to the apportionment of it. But a person in- 
terested, under first proviso to sub-section (2), 
may receive payment under protest as to the 
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sufficiency of the amount. According to the 
petitioner, ner application under Section 18 
for making a reference was still pending be- 
fore the Land Acqn. Collector, Calcutta. 
Therefore, she had prayed that the payment 
may be made to her under protest. In the 
jnstant matter, it is nobody’s case that the 
petitioner had a limited interest or there was 
any dispute about apportionment. Therefore 
the sub-section (3) of S. 31 is not attracted. 

6. Rule 10 of the Rules issued by 
the Government of West Bengal under Sec- 
tion 55 of the Land Acquisition Act, 1894 
inter alia provides that in giving notice oi 
the Award under sub-section (2) of S. 12 
and tendering payment under Section 31 (1) 
to such of the persons interested as were noi 
present personally or by representative when 
the Award was made the officer shall re- 
quire them to appear personally or by re- 
presentative by a ceriain date to receive pay- 
ment of the compensation awarded to them. 
If they do not appear and do not apply for 
a reference to the civil court under Sec. 18 
the officer shall after any further endeavour 
to secure their attendance cause the amounts 
due to be paid into the treasury as revenue 
deposits payable to the persons to whom they 
are respectively due and vouched for in the 
form (marked ʻE’). The Officer is also re- 
quired to give notice to the payees of such 
deposits. When the payees ultimately claim 
payment of sums placed in deposit, the 
amounts will be paid to them in the same 
manner as ordinary revenue deposits. When- 
ever payment is claimed through a represen- 
tative whether before or after deposit of the 
amount awarded such representative must 
show legal authority for receiving compensa- 
tion on behalf of the. principal. Presumably 
in accordance with the above Rule 10, the 
First Land Acquisition Collector in his notice 
under Section 12 (2) had informed the peti- 
tioner that on her failure to promptly receive 
payment interest will cease on the awarded 
sum. The executive instructions regarding 
payment of compensation are contained in 
Chapter X of the Land Acquisition Manual, 
1951. Paragraphs 92-93 and 94 respectively 
provide for conditions under which payment 
can be made, competence to receive com- 
pensation money and payment into treasury 
as revenue deposit; paragraph 95 prescribes 
the methods of payment; paragraph 99 of the 
said executive instructions expressly provides 
that the Collector should see that there was 
no avoidable delay in the matter of payment 
of compensation, 


7. I have set out the above provisions 
at some length to indicate that the reasons 


put forward by the First Land Acquisition - 


Collector in his affidavit in opposition filed in 
this case do not come within the four cor- 
mers of the said provisions of the Act, Rules 
and executive instructions. The First Land 
Acquisition Collector is under a statutory duty 
to make payment of the sum awarded in ac- 
cordance with law to the persons interested 
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and cannot withhold payment on extraneous 
grounds. Mr. Sen Gupta, learned Advocate 
for the respondents, has drawn my atten- 
tion to Section 16 of the Land Acquisition 
Act which inter alia provides that even after 
an Award is made the. Collector may take pos- 
session of the land which shall thereupon vest 
absolutely in the Government free from all 
encumbrances. Mr. Sen Gupta pointed out 
that in case the Government ultimately does 
not take possession of the land acquired under 
the aforesaid scheme, the petitioner will not 
be entitled to receive any compensation. But, 
Section 16 does not empower the State Gov- 
ernment to inordinately and indefinitely delay 
its decision whether or not possession should 
be taken and whether the acquisition should| 
be proceeded with. It may be also pointed 
out that Section 48 (1) of the Land Acquisi- 
tion Act provides that except in cases pro- 
vided in Section 36, the Government shall be 
at liberty to withdraw from acquisition any 
land of which possession had been taken. 
Under sub-section (2) when the Government 
so withdraw the Collector is required to deter- 
mine the amount of compensation due for 
the damage suffered by the owner in con- 
sequence of service of notice or of any pro- 
ceeding thereunder and shall pay such com- 
pensation to the person interested. Therefore, 
the payment of the compensation which was 
already tendered to the petitioner cannot be 
indefinitely withheld and the Government 
should, at a very early date, decide whe- 
ther it proposes to withdraw the acquisition 
proceedings. 


8. Mr. Sen Gupta himself did not 
overemphasize the fact that an alleged Vigil- 
ence enquiry was pending in the matter of 
assessment of compensation. It is hardly 
necessary to say that such Vigilence enquiry 
if not already concluded ought to be expedi- 
tiously finished. Further such enquiry can- 
not be a ground for denying payment of 
compensation to those who are not suspected 
of any malpractice or irregularity. It is also 
up to the Government to promptly take pos- 
session of the acquired lands in order to 
avoid damage to the structures in question. 
If it itself inordinately delays taking over of 
possession the persons in whose favour com- 
pensation has been awarded cannot be 
deprived of the award money. It may be 
noted that according to the notice given by - 
the First Land Acquisition Collector the in- 
terest on the Award sum was likely to cease 
in case the compensation money was not 
withdrawn promptly. Therefore, the respond- 
ents are not entitled to withhold payment of 


` the sum Awarded and at the same time sus- 


pend payment of interest of the said sum on 
the ground of delay on the part of the per- 
sons interested in receiving such payment. In 
the instant case, therefore, I propose to direct 
the respondents to discharge their statutory 
duties in the matter of payment of compen- 
sation money awarded in accordance with 
law within the period mentioned hereinafter. 
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In case the land in question is released from 
acquisition, obviously, the question of pay- 
ment of the awarded sum should not arise. 
9. I accordingly make the Rule ab- 
solute in part. Let a writ of mandamus issue 
commanding the respondents to dispose of the 
application filed by the petitioner for receiv- 
ing compensation money within a period of 
four months from this day in terms of the 
notice under Section 12 (2) of the Land 
Acquisition Act, dated January 18, 1974 and 

in accordance with law. 
10. There will be no order as to costs. 
Rule made absolute in part. 
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BANKIM CHANDRA RAY, JJ. 
Union of India, Petitioner v. Bararashi 
Lal Agarwaila, Opposite Party. 
a Rule No. 1023 of 1961, DJ- 15-1- 


(A) Limitation Act (1908), Art. 31 -- 
Suit against railway for damages for non- 
delivery of goods entrusted to it — Starting 
point of limitation. 

The starting point of limitation for a 
suit for compensation for non-delivery of 
goods entrusted to a public carrier (in this 
case the Railway) is, where there is an agreed 
date for delivery, the date so agreed, and 
where there is no such agreed date, the date 
after the lapse of a reasonable time for deli- 
very. The starting point is not the date of 
the final refusal, after correspondence by the 


carrier of the claim for compensation. AIR 
1962 SC 1716, Rel. on. (Para 7) 


(B) Railways Act (1890), S. 77 — Notice 

— Suit for compensation for non-delivery of 

goods entrusted to Railway for carriage — 

Notice under S. 77 is necessary — In the ab- 

sence of such notice the suit is not maintain- 
able. AIR 1961 SC 725, Rel. on. 

@ara 8) 


Cases Referred : Chronological Paras 


AIR 1962 SC 1716 = (1963) 1 SCR 70 7 
AIR 1961 SC 725 = (1961) 3 SCR 647 8 


Ajoy Kumar Basu, for Petitioner. 


ORDER :— This Rule is at the instance 
of the defendant Railway administration and 
is directed against an appellate decree where- 
by the lower appellate court reversing the 
decision of the trial court decreed the money 
claim of the opposite party as against the 
Railway administration. 


2. Undisputedly the plaintiff opposite . 


party booked a consignment of coal with the 
Railway administration on June 28, 1951. 
Jt was so booked at the Barakar Railway 
Station in the Eastern Railway. According 
to the plaintiff-opposite party the consignment 
Should have reached the consignee at Chapra 
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within 15 days but it did not do so. After 
a long correspondence between the parties the 
suit was instituted for realisation of damages 
for non-delivery assessed at Rs. 767/-. This 
suit having been contested by the Railway 
administration was dismissed by the trial court 
on two-fold grounds namely the claim was 
barred under Article 31 of the Old Limita- 
tion Act and on the ground that no such 
claim is maintainable in the absence of a 
notice under Section 77 of the Indian Rail- 
ways Act. The fact that there was no such 
notice under Section 77 is also not in dispute. 


3. On an appeal by the plaintiff-op- 
posite party this decision of the trial court 
was reversed and the suit was decreed. On 
the question of limitation, the lower appel- 


' late court accepted the position that the case 


would be governed by Article 31 of the old 
Limitation Act and the limitation would be 
one year from the date when the goods ought 
to be delivered. But according to the lower 
appellate court the date of such delivery is 
to be proved by the carrier defendant and 
the defendant not having discharged that 
burden it cannot be said positively what would 
be the date when the goods in suit ought to 
have been delivered. In addition thereto, the 
lower appellate court took the view that the 
limitation was to run only from the date of 
final refusal to deliver and as such refusal 
should be construed to be the last of the cor- 
respondence dated March 10, 1956; the suit 
which was instituted on April 22, 1957 must 
be considered to be well within the period 
of limitation calculated from that date ex- 
cluding the period of notice under Sec. 80 
of the Code of Civil Procedure. On the ques- 
tion of the effect of absence of notice under 
Section 77 of the Indian Railways Act, the 
court of appeal below took the view that the 
said section can have no application to the 
present case where the claim is based on 
non-delivery and the carrier defendant has 
not proved that such non-delivery is due to 
any loss incurred by the Railway administra- 
ion, i 


4. Being aggrieved by such a decree 
of reversal the Railway administration has 
now come ‘1p in revision to this Court the 
judgment and decree being not appealable in 
nad of the provision of Section 102 of the 

ode. 


5. This Rule is not being contested 
at the hearing by the plaintiff-opposite party 
although the said opposite party did enter 
appearance at one stage, 


6. Mr. Bose, learned Advocate for the 
Railway administration has contended that 
the lower appellate court was in error on both 
the points as to limitation and maintainability 
of the claim in the absence of notice under 
Section 77 of the Indian Railways Act. Ac- 
cording to him, both the points are covered 
by two decisions of the Supreme Court. In 
our considered opinion, the contention raised 
by Mr. Basu has ample merits, 
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7. It cannot now be disputed that in 
a suit of the present nature, the limitation 
for the claim would be governed by Art. 31 
of the Act and the period prescribed is one 
year from the date when the goods ought 
to be delivered. The significance of the terms 
when the goods ought to be delivered pre- 
viously led to some diversion of judicial 
opinion which has been set at rest by the 
Supreme Court decision in the case of Boota- 
mal v. Union of India, AIR 1962 SC 1716. 
Jt has been held that the limitation under 
Article 31 should run from the date where 
there is an agreed date for delivery from the 
date so agreed and in the absence of any such 
agreed date from the date after the lapse of 
reasonable time for the delivery. Now, in 
the present case admittedly there was no 
agreed date for delivery and upon the plain- 
tiff’s own case reasonable time for delivery is 
15 days from the date of the consignment. 
The consignment having been booked on June 
28, 1951 the date of delivery would be about 
the middle of July 1951 so that the period 
of limitation when counted from that date 
would expire in or about the middle of 
July 1952. The suit having been filed long after 
such a date the claim is clearly barred under 
the provisions of the Limitation Act. The 
learned Judge in the lower appellate court is 
clearly in error when he thought that in the 
absence of-any proof by the carrier defendant 
. jas to the date when the goods ought to 
bave been delivered the limitation would not 
run or that the limitation should run only 
from the date of final refusal. Neither of 
these two elements is to be found on the 
language of Article 31 of the old Act which 
corresponds to Article 11 of the new Act. 
In this view, we must accept the contention 
of Mr. Basu and hold that the claim being 
ex facie barred even on the allegations made 
in the plaint, the court of appeal below acted 
illegally in the exercise of its jurisdiction in 
decreeing the suit of the plaintiff. While 
on this point we must, however, make it clear 
that there is no question of saving the limita- 
tion by virtue of any acknowledgement arises 
in the present case on the correspondence be- 
tween the parfies in view of the fact that 
there had been no acknowledgment before the 
expiry of one year from the middle of July 


8. So far as the other point of main- 
tainability of the claim is concerned, the claim 
being a claim of damages for non-delivery of 
the goods must be held to be governed by 
Section 77 on the decision of the Supreme 
Court in the case of Governor-General in 
Council v. Musaddi Lal, AIR 1961 SC 725. 


The Supreme Court has clearly pointed out ` 


that non-delivery is the consequence of loss 
or destruction and the non-delivery itself can- 
not be distinguished as a separate cause of 
action for a suit of the like nature. Loss is 
- not only loss to the administration but also 
to the owner of the goods. As such, it has 
been definitely held that it cannot be said 
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that a suit for compensation for loss because 
of non-delivery of the goods does not fall 
within Section 77. This being the position, 
the finer distinction sought to be made by 
the lower appellate court is clearly unsustain- 
able in law and it must be held that the suit 
not being instituted on a prior notice under 
Section 77 of the Act the claim itself was 
not maintainable. The lower appellate court, 
therefore, equally acted illegally in the ex- 
ercise of its jurisdiction in decreeing a claim 
which was not otherwise maintainable in law. 

9, For reasons as above, this applica- 
tion succeeds and the Rule is made absolute. 
The judgment and decree of the lower ap- 
pellate court is set aside and that of the trial 
court restored. 


10. There will be no order as to costs. 


Application allowed. 
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Nirmalendu Basu and others, Appellants 
v. Sm. Nilima Chatterjee, Respondent, 


Second Appeal No. 1609 of 1966, D/- 
2-9-1975. 

(A) Transfer of Property Act (1882), 
S. 108, clauses (b) and (c) — Suspension of 
rent — Doctrine — Applicability — Dispos- 
session of tenant from leased property —- 
Physical force, coercion, threat or fraudulent 
process used — Tenant is entitled to suspen- 
sion of rent — Cannot be treated as defaulter. 


A tenant is entitled to suspension of rent 
in a case where the landlord dispossesses his , 
tenant from any portion of the leased pro- 
perty by exercising physical force, coercion, 
threat or any other trick or means or any 
fraudulent or mala fide process against the 
wish or will or natural inclination of the latter 
or where the- landlord connives with or assists 
others directly or indirectly to dispossess the 
tenant or does something which is responsible 
for the dispossession of the tenant from any 
portion of the tenancy or by his acts or 
omission leads the tenant to part with pos- 
session of any portion of the property in 
lease against his will or consent or depriving 
him of the benefit or use of such property, 
the tenant so dispossessed shall be entitled 
to suspension of the entire rent if he so likes 
so long as he does not get back the portion 
from which. he is dispossessed. AIR 1932 
Cal 385 and AIR 1925 PC 97 and AIR 1951 
Cal 338 and (1899) ILR 23 Bom 510, Ref.; 
AIR 1966 SC 1361, Disting. 
i (Paras 15 and 16) 
Cases Referred : Chronological Påras 
AIR 1966 SC 1361 = (1966) 3 SCR 458 14 
AIR 1960 Cal 346 = 63 Cal WN 922 10, 14 
AIR 1951 Cal 338 13 
AIR 1948 PC 24 = 70 Ind App 18 14 
AIR 1932 Cal 385 = 36 Cal WN 72 11 
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Dilip Kumar Banerjee, for Appellants; 
Madhusudan Banerjee, for Respondent. 


JUDGMENT :— This appeal bas been 
directed against the judgment and the 
decree passed by an Additional District 
Judge, Howrah in Title Appeal No. 495 of 
1965 setting aside the dismissal of the ori- 
ginal suit by a Munsif at Howrah in Title 
Suit No. 61 of 1963. The appellants are the 
successors-in-interest of the original defend- 
ant duly substituted during the appellate 
stage. 


2. The respondent before this Court 
Nilima Chatterjee started the original suit for 
eviction and for mesne profits against the 
defendant Nandlal Bose, a tenant of hers in 
respect of the suit premises. The plaintiff 
purchased the suit property from her vendor. 
under whom Nandalal Bose was a tenant in 
respect of the suit properties at a monthly 
rental of Rs. 27/- payable according to 
English Calendar month. . During the time 
of the plaintiff’s vendor, the defendant be- 
came a defaulter in payment of rent from 
the month of May, 1961 onwards. After 
purchase in December, 1962, the plaintiff 
served a notice upon the defendant to quit 
on tke expiry of the month of February, 
1963. The ground of eviction was the default 
in payment of rent on the part of the de- 
fendant-tenant from May, 1961 till the end of 
‘February, 1963. The defendant appeared and 
filed a written statement denying all material 
allegations, In particular, the defence was 
that the notice to quit was invalid and insuf- 
ficient as the entire premises under the ten- 
ancy was not described in the notice. It 
has also been pleaded that as the defendant 
was dispossessed from the first floor of the 
premises under threat of criminal prosecu- 
tion and coercion by the vendor of the plain- 
tiff with the help of the Howrah Munici- 
pality, the landlady is not at all entitled to 
any rent unless the defendant is put into 
possession of the major portion of the suit 
premises from which the tenant has been 
dispossessed. The defendant has characterised 
the dispossession of the tenant from the por- 
tion of the suit premises as a mala fide action. 
According to the defendant, the suit is liable 
to be dismissed. 


_. 3. The learned trial court on con- 
sideration of the evidence found that the 
defendant had to vacate the first floor rooms 
of the premises under the tenancy as the said 
room became ruinous and precarious and 
were in urgent need of repair. It has also 
been found by the learned _Munsif that the 
rooms on the first floor have not yet been 
repaired and restored to the defendant. The 
learned trial court has further found that the 
arrears of rent during the regime of the 
plaintiff's vender cannot be: made use of by 
the plaintiff. The findings of the trial court 
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are that the defendant was not a defaulter 
and that the suit is bad for partial eviction 
because the entire premises under tenancy has 
not been included in the suit. At the. dis- 
missal of the suit by the trial court, an appeal 
was taken by the plaintiff which was ulti- 
mately disposed of by the Additional Dis- 
trict Judge, Howrah. According to the first 
appellate court below, the evidence on record 
has proved that the entire tenancy has been 
included in the suit and that the suit was not 
bad for partial eviction. On the question of 
default, the learned Additional District Judge 
on consideration of several decisions has come 
to the finding that the plaintiff will be en- 
titled to get the benefit of default made by 
the tenant in respect of payment of’ rents 
during the time of her vendor, the previous 
landlady of the defendant. On the question 
of dispossession of the tenant by the previous 
landlady, the learned Judge has come to the 
conclusion that there is evidence on record 
that the first floor rooms required repairs and 
that it has been established that the res-- 
pondent does not possess those first floor 
rooms. According to the learned Judge 
below, when the tenant became unable to 
possess a portion of the premises under ten- 
ancy, as the same became unfit for use: for 
want of repairs, he is not entitled to suspen- 
sion or abatement of rent. On the above 
findings, the court below found that the 
defendant was a defaulter in payment of rent 
from May, 1961 onwards. The appeal was, 
therefore, allowed and the suit was decreed. 
Against this decision of the appellate court 
below, the instant appeal has been filed. 

4. I have heard Mr. Dilip Kumar 
Banerjee, appearing on behalf of the appel- 
lants and also Mr. Madhusudan Banerjee, ap- 
pearing on behalf of the respondent. 

5. From the side of the appellants, it - 
has been first contended that the learned 
Additional District Judge below erred in law 
to hold that the tenant was not entitled to 
suspension of rent overlooking the material 
facts and circumstances and also misreading 
the evidence on record. The decision as to 
default arrived at in the court below was 
illegal and without evidence. Secondly, it 
has been argued that the notice served upon 
the defendant was insufficient and illegal ac- 
cording to the evidence. In this connexion 
it has been submitted that the plaintiff’s suit 
should have been held bad for partial evic- 
tion and for non-joinder of essential parties. 

6. The most important point to be 
decided in this appeal is whether in the in- 
Stant case the defendant-tenant was entitled 
to the suspension of rent. For this: purpose 
my attention has been drawn to several pieces 
of evidence which, according to the learned 
Advocate appearing on behalf of the appel- 
lants, are material and were not considered 
by the appellate court below. In this case 
it is admitted before me by both the parties 
that the plaintiff purchased the suit premises 
from Aukhoy Kumar Mukherjee and Nantu- 
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bala Devi. There is no dispute that there 
are rooms on the first floor as well as on 
the ground floor which were in the occupa- 
tion of the defendant from the time of the 
plaintiff's predecessor-in-interest Nantubala. 
It has been specifically alleged in the written 
statement that due to the mala fide conduct 
of the vendor of the plaintiff, there were 
several litigations and ultimately she succeed- 
ed to dispossess the defendant who was 
forced to vacate the first floor rooms of the 
suit premises on the threat of criminal pro- 
secution and coercion on the part of the land- 
lady with the help of the municipality and 
that since: then the defendant is deprived of 
the possession of the major portion of the ten- 
anted house. It is also stated that the said 
dispossession is high handed action of the land- 
lady and that the landlady or her successors 
are not entitled to claim any rent for not 
allowing the defendant to hold the entire pre- 
mises peacefully. The plaintiff, according to 
the defendant, is not entitled to claim for rent 
‘due to the substantial interference by the 
landlady with the defendant’s peaceful enjoy- 
ment of the suit premises. I have already 
indicated earlier that the learned first ap- 
pellate court below has come to the finding 
that the respondents who were the appellants 
before me did not possess the first floor rooms 
and that :he first floor rooms require repairs. 
Tt has also been found that the tenant became 
unable to possess a portion of the suit pre- 
mises because the same became unfit for use 
due to want of repairs. The grievance of 
the appellants is that the learned court below 
did not at all consider the material evidence 
which will support the defendant’s claim for 
suspension of rent for being out of posses- 
sion due to the mala fide and coercive con- 
duct of the landlords and not for inhabit- 
_ able condition. of the first floor rooms. 


7. Let us now consider the evidence 
on record. Plaintiff herself has not given 
evidence. Her husband is P. W. 4. He has 
simply stated that the defendant has not been 
dispossessed trom any portion of the suit pre- 
mises. In spite of the specific allegation made 
by the defendant in the written statement 
about dispossession by the plaintiff’s vendor, 
no attempt has been made to examine the 
vendor of ihe plaintiff. As the defendant was 
indisposed at the time of hearing, his son 
gave evidence. He is D. W. 3. 
evidence, we get that previously the defend- 
ant used to occupy all the rooms of both the 
floors but when a notice from the Howrah 
Municipality was received, the first floor was 
vacated and the defendant started occupying 
only one room on the ground floor. It has 
been stated that at the instance of the land- 
lady, the rooms of the first floor were vacat- 
ed. It has been also stated that the landlady 
started possessing the said rooms for repairs 
and that the defendant had not been reinstat- 
ed in the former position. We also get from 
the evidence. of D. W. 3 that after taking pos- 
session of the first floor rooms, the previous 
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landlady kept the. said rooms vacant. It has 
been clearly stated that since May, 1961, the 
tenant has not been paying rent sometime 
after the dispossession from the rooms on 
the first floor. In support of the evidence of 
D. W. 3, we get evidence. of another witness 
D. W. 2 who says. that the defendant oceupies 
only one room on the ground floor of the 
suit premises and that previously he saw the 
defendant occupying all the rooms on the 
ground and the first floors. He has stated 
that the defendant vacated the first floor at 
the request of the landlady for the- pur- 
pose of repairs. 


8. In addition to the oral evidence, 
we have got documentary evidence about 
which there is no dispute between the parties. 
Ext. B is a notice from the Howrah Munici- 
pality dated 20-1-1960 served upon the ten- 
ant-defendant, Nandalal Bose under Rule 4 
(1) of Schedule XVIII of Calcutta Municipal 
Act of 1923 as extended to the Municipality 
of Howrah. By this notice the tenant was 
required within seven days from the service 
of the notice to secure, repair or demolish 
the ruinous and dangerous building namely, 
the suit premises. It was stated in that notice 
that failing compliance, steps would be taken 
by the Chairman under Section 510 to execute 
the works required without prejudice to the 
tight of the Commissioners to take proceed- 
ings against the defendant under Section 488 
read with Rule 4 (1) of the Schedule XVIII 
of the Act. Ext. A6 is a letter of the defend- 
ant in reply to Ext. B written to the. Assis- 
tant Engineer, Howrah Municipality on 28-1- 
1960. On receipt of the threat, the defend- 
ant wrote to the Engineer that he had shifted 
to the ground fioor rooms for facilitating 
repairs of the upper storey rooms. The de- 
fendant requested the Engineer so that the 
landlady might be required to repair the 
rooms at the earliest convenience. Next, we 
get another letter from the Howrah Munici- 
pality to the defendant regarding the dangerous 
building. Ext. A5 shows that the defendant 
was informed by a memo issued on 16-5- 
1960 that prosecution had already been 
started for the notice under Rule 4 (1) Sche- 
dule XVIII which has already been referred 
to. On 3-8-1960 the defendant wrote to the 
Vice-Chairman, Howrah Municipality asking 
for expeditious repairs of the first floor por- 
tion of the suit premises to be made by the 
landlady as he had been suffering very much 
for scanty accommodation. The defendant 
further complained that although he had 
vacated the first floor portion for repairs, the 
landiady -took no steps in the matter. This 
letter has been marked Ext. A3. Ext. A2 is 
a letter written to the previous landlady, 
Nantubala Devi by the: Howrah Municipality 
and issued on 21-11-1960 requesting her to 
repair the building at once failing which 
action would be taken under Section 512 of 
the Calcutta Municipal Act. Another letter 
was issued io the previous landlady on 
24-3-1961 by the Howrah Municipality asking 
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her to make repairs of the Ist fioor walls 
the staircase and the roof of the first -floor 
within seven days. Ext. C is the judgment in 
the Non-Judicial Case No. 22 of 1960 in 
which the previous landlady Nantubala Devi 
started a proceeding under Section 527 of the 
Calcutta Municipal Act against the tenant, 
Nandalal Bose for getting vacant possession 
of the entire suit premises for the purpose of 
repairs. This judgment was passed on 8-2- 
1961. The learned Munsif in this case found 
that the plea for a direction upon the tenant 
for vacating the entire suit premises set up 
by the landlady was not a bona fide one being 
intended to cause needless inconvenience and 
harassment to the tenant. The learned Mun- 
sif has further noted that the evidence shows 
that with ihe intention of affording facilities, 


Nandalal Bose, the defendant even vacated. 


the rooms on the first floor. This evidence 
given by D. W. 1 could not be denied by the 
son of the vrevious landlady. But, he wanted 
to say that the entire premises had to be 
vacated for repairs. The learned appellate 
court below did not consider the material and 
important facts and evidence. I have just 
mentioned to appreciate the defendant’s case 
and thus his decision became erroneous. 
From the evidence on record and circum- 
stances, it is quite clear that the previous 
landlady wanted to evict the defendant and 
for that purpose she deliberately avoided to 
make essential repairs of the first floor por- 
tion of the suit premises which was ruinous 
and dangerous. The Howrah Municipality 
in order to avoid serious mishap and collapse 
of the: building served a notice upon the pre- 
vious landlady-owner and also upon the de- 
fendant who was occupying the suit premises 
as tenant. The defendant was in a precarious 
position. The landlady did not make repairs 
of the dangerous building but wanted to 
keep the defendant in apprehension of danger 
of loss of human life. Due to the threat of 
proceedings from the municipality and due 
to mala fide action of the landlady to put 
pressure upon the defendant for vacating the 
suit premises, the defendant vacated the en- 
tire first floor portion of the suit premises 
so that the landlady could effect necessary 
repairs. ‘The landlady was not satisfied at 
that. She started proceedings to get posses- 
sion of the entire suit premises but that 
attempt has failed as evidenced by Ext. C. 
Substantial portion of the suit premises 
though vacated by the defendant, the land- 
lady remained callous and indifferent so that 
the defendant. might be compelled to vacate 
the suit premises and leave the place. The 
aim of the landlady could not be fulfilled. 
The defendant ultimately decided to stop pay- 
ment of rent and in fact no rent was paid 
from the month of May, 1961 onwards. The 
evidence clearly shows that the previous land- 
lady although got possession of the first floor 


portion of the- suit premises, did not attempt 
to make repairs but ultimately sold the suit 
premises to the present plaintiff without giving 
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that possession of the first floor portion of 
the suit premises to the defendant. It is not 
unreasonable to hold that the present plain- 
tiff purchased the suit properties and took a 
chance for speculation for getting possession 
of the entire suit premises by evicting the de- 
fendant after starting an ejectment suit on the 
ground of default in payment of rent. The 
defendant-tenant in this case being threa- 
tened with litigations and proceedings vacated 
the first floor portion. of the suit premises 
in favour, nf the previous landlady but the 
said portion has not been returned to him. 


9. Coming to the rule of ‘suspension 
of rent on account of dispossession by the 
landlord, we should remember that ordi- 
narily it follows from the principles of natu- 
ral justice, equity and good conscience. This 
doctrine of suspension of rent emanates from 
clauses (b) and (c) defining rights and liabi- 
lities of the lessor as stated in Section 108 
of the Transfer of Property Act, 1882. The 
learned Advocates of both the sides have 
relied upon several decisions. 


10. From the side of the respondent 
reliance has been placed: on the Bench deci- 
sion of this Court in the case of Surendra- 
nath v. Stephen Court Ltd., 63 CWN 922 = 
(AIR 1960 Cal 346). The facts of that case 
are different. There ‘the lessor failed to 
deliver a portion of the leased property to 
the lessee initially when the lease started. The 
question arose if the non-delivery of the por- 
tion of the property leased out would give 
any right for suspension of the rent. It was 
held as follows : 


“In the view that we take, we are defini- 

tely of opinion that the doctrine of suspen- 
sion of rent has no application in India in 
cases of failure of the landlord to give pos- 
session to the tenant of a part of the demised 
premises. Whether the doctrine has applica- 
tion to cases of eviction of the lessee by the 
lessor from a part of the property leased, we 
do not decide.” 
In all cases we are to see whether suspension 
of rent is .vailable to the tenant if he is 
dispossessed from any part of the suit pre- 
mises. This point has not been decided in 
the case just mentioned as indicated by the 
last sentence quoted. 


11.- The decision in Krishna Chandra 
Ray v. Surendranath Bandopadhya, 36 Cal 
WN 72 = <AIR 1932 Cal 385) is by a Divi- 
sion Bench of this Court consisting of 
Suhrawardy and Graham, JJ., Suhrawardy, J., 
has spoken about-suspension of rent in the 
following words, 


“If a landlord by force or otherwise 
keeps the tenant out of possession of a por- 
tion of a holding, he thereby forces the tenant 
to accept the tenancy different from what he 
originally stipulated for. Moreover, it will 
create a new tenancy against the will of the 
tenant. I do not think that any Court of 
justice should encourage the landlord to dis- 
possess his tenant and by keeping him out 
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of possession for some time succeed in creat- 
ing a different tenancy. There is nothing to 
prevent the tenant profiting by the tortuous 
act of the landlord and holding the portion 
left to him without payment of rent. If the 
rent is suspended under the law, it is suspend- 
ed not for a particular period but until the 
tenant is restored to possession of the original 
tenure saisis: 7 


Graham, J. in his separate judgment also sup- 
ported the principle of suspension of rent so 
that there might not be any incentive to 
landlords to keep their tenants out of pos- 
session. According to the principle laid down 
in this case suspension of rent will be avail- 
able when the landlord by force or other- 
wise, meaning resorting to various other 
means, dispossesses a tenant from any por- 
tion of the leased property. 


12. The Privy Council in the case of 
Katyayani Debi v. Uday Kumar Das, 30 
Cal WN 1 = (AIR 1925 PC 97) had occa- 
sion to deal with the question of suspension 
of rent. It was a case of land leased out but 
not any house premises. But that does not 
matter as we are concerned with the prin- 
ciples of law relating to any immovable pro- 
perty leased ont either land or house. Here 
the Judicial Committee held as follows: 


“The doctrine of suspension of payment 
of rent, where the tenant has not been put 
in possession of part of the subject leased, 
has been applied where the rent for the whole 
land leased treated as an indivisible subject. 
It has no application to a case where the 
stipulated rent is so much per acre or bigha.” 


13. In this connexion I am to refer to 
another relevant decision of a Division Bench 
of this Court in the case of Nilkhantha Pati 
v. Kshitish Chandra Satpati, reported in ATR 
1951 Cal 338. The judgment was delivered 
by R. P. Mukherjee, J. on behalf of the 
Court agreed to by Lahiri, J. In that case 
it was found that the tenant was dispossessed 
by the landlord from a portion of the ten- 
ancy. Here on the question of dispossession, 
it has been stated as below: 

“The Court has to consider whether the 
act of the landlord in dispossessing the ten- 
ant was a tortuous or a mala fide one or an 
inadvertent one. Are the facts such as to 
attract equitable rules for granting relief?” 
The judgment goes on to say— 


“The mere fact that the area disposses- 
sed is a small one is not of an overriding 
importance so as to dissuade the Court from 
applying the principles of justice, equity and 
good conscience if the Court finds that the 
act of the landlord was definitely a tortuous 
one.” 

Lastly the decision asserts in the following 
language: : 

“If and when the landiord chooses to put 
the tenant in possession of the portion from 
which the latter had been dispossessed, he 
will be entitled to the rent and not till then.” 
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14. The decision of the Supreme 
Court in the case of Surendra Nath v. Stephen 
Court Ltd. appearing in AIR 1966 SC 1361 
which came up in appeal against the decision 
already referred to as mentioned in 63 Cal 
WN 922 = (AIR 1960 Cal 346) should also 
be noted. 

The Supreme Court has said— 


“On the one hand it does not seem equit- 

able that when a tenant enjoys a substantial 
portion of the property of the landlord, leas- 
ed to him, without much inconvenience, he 
should not pay any compensation for the use 
of the property; in other words to borrow 
the language of Sir George Rankin, that he 
should enjoy a windfall. On the other hand 
it is unfair that if a tenant is not given pos- 
session of a substantial portion of the pro- 
“perty, he should be asked to pay any com- 
pensation for the use of the property which 
he is taking appropriate measures for specific 
performance of contract. It seems to us 
that it will depend on the circumstances of 
each case whether a tenant would be entitled 
to suspend payment of rent or whether he 
should be held liable to pay proportionate 
part of the rent. On the facts of this case 
we are of the opinion that the tenant is not 
entitled to suspend the payment of rent but 
he must pay a proportionate part of the 
rent.” 
In the next paragraph of the judgment the 
Supreme Court made it quite clear about the 
application of the principle laid down in this 
particular case quoted below: ` 


_ “We may make it clear that like the 
Privy Council, In Ram Lal Dutt’s case, 70 
Ind. App 18 = (AIR 1948 PC 24). We are 
not deciding that the doctrine of suspension 
of rent should or should not “be applied 
at all to cases of eviction of the lessee by 
the lessor from a part of the land, and if 
so, whether it is limited to rents reserved as 
a lumpsum and whether it is a rigid or dis- 
cretionary rule — these questions will call 
for careful review when they are presented 
by the facts of a particular case,” 


It is quite clear, therefore, that the princi- 
ples adopted in the case of Surendranath can- 
not be applied in the case before me, where 
the possession of a substantial portion of the 
tenanted house was taken by the Jandlady 
from the tenant-defendant on a plea of*re- 
pairs but the tenant has not been restored 
to possession deliberately and compelling him 
to squeeze in only one room of the ground 
floor for so many years. Moreover, the pre- 
sent case is not a case, as I have already indi- 
cated earlier, where in spite of lease, the 
lessee has not been given possession of the 
demised premises as per contract and where 
other remedies may lie. This is not a case 
for recovery of rent or compensation from 
the defendant for the use of occupation of 
any property. The Supreme Court has not 
Jaid down any principles to be followed in 
a suit for eviction of the lessee by the lessor 
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on account of arrears of rent when the 
defendant has been dispossessed by the land- 
lord from a substantial part of the tenancy 
to a great hardship to the latter during the 
continuance of the tenancy. 

15. In view of the decision above on 
the question of suspension of rent, it cannot 
be held that only in case of dispossession of 
the tenant from a portion of tenancy by land- 
lord by physical force, such tenant can get 
advantage of suspension of rent. The. prin- 
ciple is that in a case where the landlord dis- 
possesses his tenant from any portion of the 
leased property by exercising physical force, 
coercion, threat or any other trick or. means 
or any fraudulent or mala fide process against 
the wish or will or natural inclination of the 
latter or where the landlord connives with of 
assists others directly or indirectly to dis- 
possess the tenant or does something which 
is responsible for the dispossession of the 
tenant from any portion of the tenancy or by 
his acts or omission leads the tenant to part 
with possession of any portion of the pro- 
perty in lease against his will or consent or 
depriving him of the benefit or use of such 
property, the tenant so dispossessed shall be 
entitled to suspension of the entire rent if he 
so likes so long as he does not get back the 
portion from which he is dispossessed. The 
question of proportionate reduction of rent 
in case of partial dispossession by the land- 
lord does «uot arise on the ground of the 
rent being fixed in lump or indivisible because 
the present suit is not one for recovery of 
arrears of rent or compensation but one for 
ejectment of the tenant on ground of arrears 
of rent fixed mutually for a particular pre- 
mises clearly defined. 


16. — In the present case before me it 
has: been proved by evidence that the suit 
premises became ruinous and dangerous. The 
local municipality gave notice to the owner 
landlady for repairs- or demolition but to 
no effect. Notice was also served on the 
tenant in occupation under threat of proceed- 
ings. The tenant had to part with possession 
of the first floor portion of the suit premises 
so that. repairs might be effected. The land- 
lord got possession of the said portion but 
made no repairs. He started proceeding to 
get possession of the entire suit premises but 
it was found that there was no necessity for 
the tenant to vacate it as he had already 
vacated the first floor. The previous land- 
Jord did not do any repair works though she 
got possession of the first floor portion. On 
the other hand she sold the suit premises 
to the present plaintiff who also did not 
restore the possession of the- first floor to the 
defendant. On the contrary she started the 
action in ejectment on ground of non-pay- 
ment of rent. Clearly both the plaintiff and 
the previous landlady acted fraudulently to 
keep the defendant-tenant out of pos- 
session of the portion of the suit pre- 
mises and they are responsible for the con- 
tinued dispossession of the tenant. Their ac- 
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tions are mala fide and tortuous. The defen- 
dant-tenant, therefore, was justified to sus- 
pend payment of rent from May, 1961. Con- 
sequently the defendant cannot be held as 
a defaulter in payment of rent. There was 
no necessity to file any application under Sec- 
tion 17 (1) and (2) of the West Bengal Pre- 
mises Tenancy Act, 1956. 


17. Before I leave this point of law, 
I should mention a decision of a Single Judge 
of Bombay High Court in the Original Side 
in the case of Merwanji Mancherji Cama v. 
Syed Sirdar Ali Khan, (1899) ILR 23 Bom 
310. In that case there was a lease for ten 
years. Before the expiry of the lease the 
defendant was obliged to vacate the pre- 
mises under notices from the- plague autho- 
tities. In this suit for arrears of rent, the 
defendant pleaded that he was not liable for | 
rent for the period he was out of possession 
due to the notice of plague authorities as he 
was interfered with quiet enjoyment of the 
leased property. Fulton, J. held that when 
under the provisions of Act HI of- 1897 it 
became unlawful for the tenant to occupy the 
premises in the manner contemplated by the 
lease, there was no breach of the lessor’s con- 
tract for quiet enjoyment by the lessee. ‘The 
learned Judge, therefore, did not relieve the 
tenant of the rent nor did he pass any decree 
for damages against the plaintiff as claimed. 
The facts of the case are different from those 
appearing in the case before me. In the 
Bombay case there was no question of dis- 
possession of the tenant by the landlord. 
There the landlord was in no way interested 
in the matter of dispossession. Neither did 
he get the possession of the tenanted pre- 
mises. In the instant case the landlady got 
possession of the portion of the suit pre- 
mises in fraudulent and mala fide manner and 
the defendant has not been restored to pos- 
session thereof quite deliberately in order to 
compel the defendant to vacate the suit pre- 
mises in a high handed manner. Without ex- 
pressing my views on the principle accepted 
in the Bombay case, I should only say that 
it is not applicable in the present case. 


18. In the view I have taken on the 
question of suspension of rent as indicated 
above, I should hold that the :appellate court 
below erred to find that the defendant-tenant 
was a defaulter in payment of rent. It should 
have been held that the tenant was not a 
defaulter and that no case had been made 
out for his eviction. As the main point as 
to the question of payment of rent has been 
decided by me against the plaintiff-respond- 
ent, I do aot propose to deal with other 
points raised. 

19. In the result, the appeal succeeds. 
The judgment and the decree of the learned 
Additional District Judge in the appellate 
court below are set aside and the dismissal 
of the suit by the trial court is hereby aflirm- 
ed. The appellant shall get from the plaintiff 
respondent’ the costs in this appeal as well 
as in the appellate court below. 
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[Pr. 1] 
Mr. Banerjee, on behalf of the 


respondent, verbally prays for leave to file- 


appeal under Letters Patent. It is refused. 
21. 

and the same is dismissed:. without costs. 
Appeal allowed. 
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SABYASACHI MUKHARII, J. 

The Offcial Trustee of West Bengal, Peti- 
tioner v. Manichoor Ghosha and others, Res- 
pondents. 

Originating Summons Suit No. 389 of 
1972, DJ- 30-5-1975. 


(A) Succession Act (1925), S. 74 — Will 


— Construction — Bequest of income from 
residuary estate to several beneficiaries for life 
in defined shares — Clause providing for 


devolution on death of any beneficiary — 
Devolution per stirpes or per capita. 


Clause i6 of the will read, “I give and 
bequeath the rest and residue of my estate 
referred to as ‘my residuary estate’ unto my 
Executor and Trustee upon Trust to collect 
the whole of the Income thereof and pay the 
same to the following persons (hereinafter re- 
ferred to as the ‘beneficiaries’) for and dur- 
ing the term of their respective natural lives 
according to the shares mentioned against 
their respective names.” Clause 17 read, “I 
will and direct that upon the death of any 
of the ‘beneficiaries’ hereinbefore mentioned 
my Executor and Trustee shall make over the 
share in the corpus in my residuary Estate 
represented by the income payable to him as 
mentioned in the last preceding clause hereof 
to his lineal male descendants then living per 
stirpes and not per capita absolutely and for 
ever provided nevertheless that if such bene- 
ficiary or- beneficiaries shall die without leav- 
ing any lineal\male descendants him or them 
surviving the benefit hereby intended to be 
conferred on his or their lineal male descend- 
ants shall be taken by the surviving bene- 
ficiaries and the lineal male descendants of 
such of the beneficiaries as may have died 
leaving such descendants absolutely and for 
ever.” Sometime after the death of the testa- 
tor one of the beneficiaries died without leav- 
ing lineal male descendants. The question 
was whether the deceased beneficiary’s share 
in the corpus of the residuary estate of the 
testator should be distributed per stirpes- or 
per capita. Held, if the proviso is treated 
as merely a proviso and part of the main 
clause then there being clear expression of 
the testator the principle of per stirpes and 
not per capita should be the guiding factor. 
Tf on the other hand, the proviso is construed 
as an independent provision though contain- 
ed in a proviso to guide- a different situation 
then contemplated by the main part of the 
clause, then there béing:no expression of the 
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testator that the said situation would also be 
guided by the principle of per stirpes and not 
the normal principle of per capita, it should 
be governed by the principle of per capita. 
In construing the entirety of clause 17 it 
appears that the situations contemplated by 
the main substantive part of clause 17 and 
the proviso are really two independent pro- 
visions of the Will and the latter provision 
should not be construed as merely a proviso 
to the first provision though couched in the 
expression of the proviso. If these two are 
intended to be two substantive provisions, then 
there being no express will of the testator 
that the principle of per stirpes should govern 
the principle of per capita which is the nor- 
mal rule should govern. There is a further 
aspect to be borne in mind. The descendants 
are now the beneficiaries upon whom the in- 
terest has devolved upon the death of a bene- 
ficiary. It would be more equitable to con- 
strue that the testator intended that they 
should share equally in the contingency that 
has happened. (Para 3) 
Cases Referred : Ckronological Paras 
(1949) 1 Ch 49 = (1928) 2 All ER 961 2 
(1948) 2 All ER 131 = 92 SJ 377 2 
(1913) 41 Ind App 51 (PC) 3 

K. S. Roy with N. Mitter, for Petitioner; 
P. K. Roy with J. Pugzlia, for Respondents. 

ORDER :— This is an originating sum- 
mons for construction of the will of one Rai 
Bahadur Ganendra Chandra Ghosh, since 
deceased. Jt appears that he executed a Will 
on the 3rd February, 1934 in respect of mov- 
able and immovable assets. By the said will 
the testator had revoked his previous dis- 
positions and the predecessor-in-interest of 
the plaintiff, that is to say, the Official Trustee 
of Bengal became the sole executor and the 
trustee. Clauses 16 and 17 of the said Will 
provide as follows: 


“16. I give, devise, and bequeath the 
rest and residue of my estate and effects of 
whatsoever natural and wheresoever situated 
which I shall be seized and possessed of and 
not hereby or otherwise disposed of herein- 
after referred to as “my residuary estate” unto 
my Executor and ‘Trustee upon Trust to 
collect the whole of the Income thereof and 
pay the same to the following persons (here- 
inafter referred to as the ‘beneficiaries’) for 
and during the term of their respective natural 
lives according to the shares mentioned against 
their respective names: 

My nephew Asoke Sri Ghosha 1/6th 
(one sixth) 


2. My aephew Krishna Kishore Ghosha 
1/6th (one sixth) 

3. My nephew Jovatsen Ghosha 1/6th 
(one sixth) 

4. My nephew Ranzatsen Ghosha 1/6th 

p (one sixth) 


My grand nephews Debabrata Ghosha, 
and Bhagabati Charan Ghosha in equal 
shares 1/9th (one ninth) 

6. My Grand nephews Debabrata Ghosha, 
Satyabrata Ghosha, Priyabrata Ghosha 
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and Sibabrata Ghosha in equal shares 
2/9th (two ninth). 

17. I will and direct that upon the death 
of any of the ‘beneficiaries’ hereinbefore men- 
tioned my Executor and Trustee shall make 
over the share in the corpus in my residuary 
Estate represented by the income payable to 
him as mentioned in the last preceding clause 
hereof to his lineal male descendants then 
living per stirpes and not per capita abso- 
lutely and for ever provided nevertheless that 
if such beneficiary or beneficiaries shall die 
without leaving any lineal male descendants 
him or them surviving the benefit hereby in- 
tended to be conferred on his or their lineal 
male descendants shall be taken by the sur- 
viving beneficiaries and the lineal male des- 
cendants of such of the beneficiaries as may 
have died leaving such descendants absolutely 
and for ever,” 

(Contd. on Col. 2) 
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Thereafter in October, 1934, first- of several 
codicils was: executed by the testator. By 
clause 8 it revoked clause 17 and substituted 
another bequest and added one Sm. Nalini 
Ghosha. On the 9th February, 1935, the 
testator executed another 3rd codicil whereby 
he revoked the said clause 8 of the first codi- 
cil and restored the bequest contained in 
clauses 16 and 17 of the said will. None of 
the several codicils touched clauses 16 and 
17 of the will. On the 17th May, 1942 the 
testator died. On the 18th May, 1942 the 
said will of the testator along with the seve- 
tal codicils was probated by this Court and 
since the grant of the probate the plaintiff 
being the Official Trustee of West Bengal has 
been administering the estate in terms of the 
provisions contained in the said will. Some 
of the beneficiaries have died which will be 
clear from the genealogical table which is as 
follows : 


Hare Chandra Ghosh (Dead) 





























Commissioner, 
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died in or 
after 1964 
D — Daughter 


S — Other sons. 


On the 17th December, 1961, Durgagati died 
leaving two daughters and his widow. On the 
ist July, 1971, Krishna Kishore died leaving 
him surviving three daughters and his widow 
and no lineal.male descendants. The surviv- 


ing beneficiaries were claiming payment of 
Durgagati’s share in the corpus of the resi- 
duary estate of the testator. In the pre- 
mises, the Administrator General has taken 
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out this originating. summons for considera- 
tion of the three following questions: 

“(a) In the facts and circumstances of the 
case are the defendants herein and the 
legal representatives of the said Asit 
Kumar Ghosha deceased and Krishna 
Kishore Ghosha deceased to the ex- 
clusion of all others entitled to the 
distribution among themselves of the 
share of Durgagati in the corpus of 
the said residual estate. 

If so, is such distribution to or 
devolution upon the said defendants 
and the said legal representatives of 
the -said Ashit Kumar Ghosha and 
Krishna Kishore Ghosha both since 


(b) 


deceased governed by the principle of - 


per stirpes? 

(c) If not, should such distribution be 
made or devolution take place as per 
capita and/or in equal shares amongst 
the said defendants and the said legal 
Tepresentatives of the said Ashit 
Kumar Ghosha and Krishna Kishore 
Ghosha both since deceased.” . 


On the first question there is no dispute that 
the answer should be in the affirmative. It 
is also apparent on the construction of the 
relevant clauses of the Will and in the facts 
and circumstances the answer to the first 
question must be by saying ‘yes’. 


2. The main question, however, is 
whether such distribution or devolution in the 
facts and circumstances of the case that 
happened, should be governed by the prin- 
ciple of per stirpes or not. That will depend 
on the construction of clause 17 of the Will 
set out before. The testator has provided 
that upon the death of any of the beneficiaries 
mentioned the executor-trustee shall make 
over the share in the corpus represented by 
the income payable to him in clause 16 to 
his lineal male descendants then living per 
stirpes and not by per capita. By a proviso 
he has stipulated that if such beneficiary or 
beneficiaries should die without leaving any 
lineal male descendants, him or them surviv- 
ing, the benefit thereby intended to be con- 
ferred on his or their lineal male descend- 
ants should be taken by the. surviving benefi- 
ciaries and the lineal male descendants of 
such beneficiaries as might have died leaving 
such descendants absolutely for ever. If the 
two situations, that is to say, the situation 
contemplated by the main clause of the said 
clause 17 and the situation contemplated 
by the proviso are treated as part of the same 
- clause and the proviso being treated only as 
an exception to the main clause, then it was 
argued that as the testator had mentioned that 
the lineal male descendants then living should 
take by per stirpes and not by per capita, that 
intention should also guide the proviso. It is 
indisputable that normally if there is no 
specific or clear expression, the devolution 
should take place by principle of per capita 
and not by principle of per stirpes. These 
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principles are well settled. Reliance» in this 
connection may be placed on the observa- 
tions in the case’of In ze: Jeeves — Morris 
— Williams v. Haylett, (1949) 1 Ch 49; in 
the case of Jeffrey (deceased) Welch v. Jeffrey, 
(1948) 2 All ER 131; and Jarman on Wills, 
8th Edition 1583. Therefore, here in this case 
the testator was obviously aware of the: nor- 
mal rule and, therefore, by use of clear ex- 
pression in the. first part of clause 17 he, has 
eliminated the operation of the principles of 
per capita and has provided for the principle 
of per stirpes. The question, is, whether the 
proviso should be guided by that principle 
of the substantive provision. 


3. If the proviso is treated as merely 
a proviso and part of the main clause then 
there being clear expression of the testator 
the: principle of per siirpes and not per 
capita should be the guiding factor. -If on 
the other hand, the proviso is construed as 
an independent provision though contained in 
a proviso to guide a different situation then 
contemplated by the main part of the clause, 
then there seing no expression of the testator 
that the: said situation would also be guided 
by the. principle of per stirpes and not the 
normal principle of per capita, in my opinion, 
it should be governed by the principle of per 
capita. In construing the entirety of Cl. 17 
it appears to me that the situations contem- 
plated by the main substantive part of Cl. 17 
and the proviso are really two independent 
provisions of the Will and the latter provi- 
sion should not be construed as merely a pro- 
viso to the first provision though couched in 
the expression of the proviso. If these two 
are intended to be two substantive provisions, 
then there being no express will of the testa- 
tor that the principle of per stirpes should 
govern, in my opinion, the principle of per 
capita which is the normal rule should gov- 
ern. There ıs a further aspect to be borne 
in mind. The descendants are now the bene- 
ficiaries upon whom the interest has devolved 
upon the death of Durgagati. It would be 
more equitable to construe that the testator 
intended that they should share equally in 
the contingency that has happened. Reliance 
in this connection may be placed on the ob- 
servations of the. Judicial Committee in the 
case of Venkata Narasimha Row v. Parthasa- 
tathy Appa Row, (1913) 41 Ind App 51 at 
p. 70 (PC). In the aforesaid view of the 
matter I answer question (b) in the negative 
and question (c) in the: affirmative. 


4. Therefore, I answer question (a) — 
yes,- question (b) — no and question (c) — 
yes. 


5. Cost assessed at 30 GMs. to each 
of the appearing parties. to come out of the 
assets. i 

Questions answered. 
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Sm. Sukla Chowdhury, Petitioner v. Miss 
Manjolyn Tweedie -and another, Respondents. 

Suit No. 491 of 1974, Dj- 28-4-1975. 

(A) Civil P. C. (1968), O. 2, R. 3 — 
Court-fees Act (1870), S: 7 (xi) (cc) — West 
Bengal Couri-fees Act (10 of 1970), S. 7 (iv) (a) 
— West Bengal Premises Tenancy Act (12 of 
1959), S. 20 — Suit by A fo evict B from 
premises on basis that B was tenant filed in 
Calcutta High Court — Subsequently C im- 
pleaded as trespasser and possession claimed 
against him also — Joining of several causes 
of action on same set of facts held was per- 
missible — Value of suit for High Court’s 
jurisdiction would be value of aggregate sub- 
ject-matter of suit — High Court held had 
jurisdiction under S: 20, W. B. Premises Ten- 
ancy Act. 

Where A instituted a suit in the Calcutta 
High Court to evict B from the suit pre- 
mises on the basis that B was a tenant on 
a monthly rent of Rs. 225/- and subsequ- 
ently by amendment of the plaint C was im- 
pleaded ‘on the. ground that he occupied the 
premises as a trespasser in violation of the 
agreement between A and B and possession 
was claimed against C also, it was held that 
the joining of several causes of action against 
B and C was permissible because the causes 
of action were based on the same set of 
facts and by virtue of Order 2, Rule 3 the 
High Court’s jurisdiction would depend on 
the amount of value. of the aggregate subject- 


- matter of the suit which under Section 7 (xi) 


(cc) of Court-fees Act 1870 and Section 8, 
Suits Valuation Act 1877 read with Sec- 
tion 7 (iv) (a), W. B. Court-fees Act would 
exceed Rs. 54,000/- as claimed by the piain- 
tiff in the plaint and therefore the High 
Court under Section 20, W. B. Premises Ten- 
ancy Act had jurisdiction to entertain the 
suit. AIR 1972 Cal 313, Rel. on; AIR 1922 
Cal 500 and AIR 1951 Pat 364, Dist.; (1965) 
69 Cal WN 469, Ref. (Paras 1, 2, 6) 
Cases Referred : Chronological Paras 
AIR 1972 Cal 313 = 1973 Ren CJ 84 6 


(1965) 69 Cal WN 469 6 
AIR 1951 Pat 364 6 
AIR 1922 Cal 500 = 27 Cal WN 82 6 


K. J. John, for Petitioner; R. K. Lala, 
for Respondents. 

ORDER:— On the iith of October, 
1974 Srimati Sukla Chowdhury claiming to be 
the owner of premises No. 5, Kyd Street, 
Calcutta instituted Suit No. 491 of 1974 
against the two defendants originally, name- 
ly, Miss Manjolyn Tweedie and Miss Shamin 
Tweedie. It is the case of the plaintiff that 
on or about 14th March, 1973 at the request 
of one Mrs. Sofie Tweedie, mother of the 
said defendants the plaintiff agreed to let out 
one room attached with bath room and the 
kitchen on the south-east corner of the ground 
floor of premises No. 5, Kyd Street, Calcutta 
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to the ‘said defendants on certain terms, inter 
alia, contained in paragraph 1 of the plaint 
filed. The said terms permitted the said de- 
fendants only to stay and occupy the said 
room and provided that the defendants should 
pay Rs. 225/- per month as rent on the 6th 
of every month according to English calendar, 
and the said defendants would have exclu- 
sive control and possession of the said room. 
It is further stipulated that the said defend- 
ants would return to the fiat by 10 P. M. 
every night and that they should not create 
any nuisance nor carry on any illegal or im- 
moral activities in the said flat. It was also 
stipulated that the said defendants would 
leave the flat when requested to do so by 
the plaintiff. It is the case of the plaintiff 
that pursuant to the agreement dated the 14th 
of March, 1973 the plaintiff delivered posses- 
sion of the portion of the ground floor of 
the south-east corner of premises No. 5, Kyd 
Street, Calcutta. The said defendants took 
possession of the said flat and became a 
monthly tenant under the West Bengal Pre- 
mises Tenancy Act. Then a few. days after 
taking possession of the portion of the said 
premises, the defendants started coming late 
and creating nuisance and certain alleged acts 
of nuisance and alleged immoral activities are 
mentioned in the plaint. It is further stated 
that the said defendants failed and neglected 
to pay to the plaintiff rent since February, 
1974 until the institution of the suit, as a 
result whereof, according to the plaintiff, the 
said defendants are defaulters for more than 
four months in the course of twelve months 
and became liable to be evicted from the 
portion of the said premises under the provi- 
sions of the West Bengal Premises Tenancy 
Act. It is alleged that on the jst December, 
1973 the said defendants informed the plain- 
tiff that they would vacate the flat on the 
expiry of the month of December, 1973, but 
in spite thereof they have not vacated the 
said premises. It is further alleged that they 
are staying in the said portion of the flat in 
violation of the terms of the agreement as 
trespassers. The plaintiff stated that the said 
defendants violated the provisions of Cl. (m), 
Cl. (0) and Cl. (b) of Section 108 of the 
Transfer of Property Act, 1882 as a result 
whereof the said defendants and each of 
them became liable to be evicted from the 
said premises. The plaintiff has claimed rent 
@ Rupees 225/- per month from February, 
1974 to September, 1974, The plaintiff has 
further claimed interest @ 12 per cent. per 
annum on the rent due from the respective 
due dates as and by way of damages. In the 
premises, the plaintiff has claimed Rs. 1,800/- 
on account of arrears of rent and Rs. 90/- 
on account of mesne profits and possession. 
The plaintiff has claimed decree for posses- 
sion and mesne profits as mentioned in the 
plaint. 


2. After the institution of the suit the 
plaintiff made an application for amendment 
and by an order passed by this Court on the 
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24th of March, 1975, the plaint has been 
amended by adding defendants Nos. 3, 4 
and 5 as parties to the suit. Defendant No. 3 
iis the mother of the first two defendants and 
defendant No. 4 is the husband of the said 
defendant No. 3. It is stated in the amended 
plaint that defendants Nos. 3, 4 and 5 have 
‘wrongfully and illegally occupied a portion 
of the said premises as trespassers in viola- 
tion of the agreement as aforesaid between the 
iplaintiff and the defendants Nos. 1 and 2. 
The plaintiff has therefore claimed also pos- 
session from the said defendants. The plain- 
tiff has valued the portion of the said pre- 
mises and the suit at Rs. 54,000/- for the pur- 
pose of jurisdiction. 


3. This is an application by the de- 
fendants Nos. 1 and 2 for several reliefs, 
namely — that the plaint be returned to the 
plaintiff for presentation to the proper court, 
alternatively relief be given under Section 17 
(2) and 17 (2-A) (b) of the West Bengal Pre- 
mises Tenancy Act, 1956, time be allowed to 
ask for particulars and file the written state- 
ment. In this petition the defendants Nos. 1 
and 2 have set out the fact and have alleged 
that there is no relationship of landlord and 
tenant between the plaintiff and the defendants 
and that the suit according to the said de- 
fendants, did not disclose material particulars 
and was a gross abuse of the process of the 
court and was not maintainable in law. It 
is further stated that the legal tenant was the 
mother .of the defendants who was regularly 
depositing the rent with the Rent Controller, 
Calcutta since February, 1974. It is further 
stated that this Court has no jurisdiction tak- 
ing into account the provisions of Section 7 
(xiti) (d) of the West Bengal Court-fees Act, 
1970 read with Suits Valuation Act. Accord- 
ing to the said petitioners the value of the 
suit would ve Rs. 4590/- and inasmuch as the 
same was: not within the jurisdiction of this 
Court, this plaint should be returned. In 
the alternative, it has been stated that this 
application should be treated as an applica- 
tion for extension of time for the deposit or 
payment of the amount as determined by this 
Court under Section 17 (2) and Section 17 
(2-A) (b) of the Act. 


4. The first question, therefore, is 
whether the suit is within the jurisdiction of 
this Court. Under the Calcutta City Civil 
and Sessions Courts Acts, after the amend- 
ment effected by Section 5 of the City Civil 
and Sessions Courts (Amendment) Act, 1969, 
the High Court will have only the jurisdiction 
to entertain the suit if the value of the suit 
exceded Rs. 50,000/-. Prior to the amend- 
ment it was provided that the- jurisdiction 
would attract provided the value of the suit 
or value of the premises exceeded Rupees 
10,000/-. Now by the amendment the value 
of the premises is no longer relevant. What 
is relevant is the value of the suit. 


5. Under Section 20 of the 
Bengal Premises Tenancy Act, 1956, 
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with the schedule thereto, the value of the 
suit must exceed Rs. 5(,000/- only then the 
High Court will have jurisdiction to try and 
entertain the same. 


6. The notional valuation of a suit for 
ejecting a tenant on the basis of preceding 
12 months’? rent under the Court-fees Act, 
1870 is for computation of the Court-fees 
payable. That notional value and the value 
for purposes of jurisdiction shall be the samej _ 
under Section 8 of the Suits Valuation Act, 
1877. But the Court-fees Act is also applic- 
able in Calcutta High Court now. Therefore, | 
if it was a suit against the tenant, then the! 
relevant question would have been the value 
of the suit which would have been valued on 
the basis of 12 months* rent and which in 
this case would be far below Rs. 50,000/- and 
this Court will not havz jurisdiction to en- 
tertain the suit. But under Section 7 (vi) (a) 
of the West Bengal Court-fees Act, 1970 for 
recovery of possession of the immovable pro- 
perty against a trespasser where no decfaration 
of title to property is either prayed for or 
necessary, value of the suit for court-fees pur- 
poses must: be the amount to which relief is 
sought and as valued in the plaint subject, 
to the provisions of Section 11 of the said 
Act. Now the value of the suit has been 
valued in this case in the plaint at Rupees 
54,000/-. As mentioned hereinbefore, the 
plaint was originally against the defendants 
Nos. 1 and 2 on the basis that they were 
the tenants of the plairtiff. That cause of 
action has subsequently been amended to in- 
clude the- defendants Nos. 3, 4 and 5 on the 
basis that they are trespassers and therefore, 


. recovery in this suit based on the same set 


of circumstances both against the tenants as 
well as against the. trespassers. The ques- 
tion is in such a case what would 
be the basis of valuation. Counsel for 
the applicant contended before me that 
the suit should be considered as against 
the original defendant and should be 
held to be incompetent. We drew my. 
attention to the decision in the case of 
Girdharlal Govindji v. Pravin Chandra 
Ochhavlal, (1965) 69 Cal WN 469 and con- 
tended that in view of The West Bengal Court- 
fees Act, 1970 the ratio of the said decision 
would not be applicable any longer. In this 
connection reliance may be placed on the 
decision of this Court in the case of Ram- 
dayee v. Dhanraj, ATR 1972 Cal 313 where 
it was held that where a suit was filed for 
recovery of possession of Schedule A pre- 
mises against tenant defendant No. 1 and for 
possession of B Schedule premises against 
defendants 1 and 2 as a trespasser for a dec- 
laration of title in repect of B Schedule pre- 
mises and for damages, the suit was not bad 
for multifariausness as common questions of 
fact and law would arise if suits in respect 
of A and B Schedules were filed separately. 
Therefore, in this connection reference may 
be made to the provisions of Order 2, Rule 3 
(1) which provides the plaintiff might unite 
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in the same suit several causes of action 
against the same defendant or the same de- 
fendants jointly and any plaintiffs having 
causes of action in which they are jointly in- 
terested against the same defendant or the 
s.me defendants might unite such causes of 
action in the same suit. Sub-rule (2) of 
Rale 3 provides that where causes of action 
are united the jurisdiction of the Court as 
regards the. suit should depend on the amount 
or value of the aggregate subject-matters at 
the date of the institution of the suit. I am 
therefore of the opinion that the combina- 
tion of the several causes of actions against 
the defendants Nos. 1 and 2 as well as the 
defendants Nos. 3, 4 and 5 on the same set 
of facts was permissible as was done by the 
amendment of the plaint because the causes 
of action against these defendants are on the 
same set of facts. If that is the position then 
by virtue of Order 2, Rule 3 the jurisdiction 
cf the Court will depend on the amount of 
value of the aggregate subject-matter of the 
suit. Now the amount or value of the aggre- 
gate subject-matter of the suit after the 
amendment would be over Rs. 54,000/- as 
claimed by the plaintiff by virtue of Sec- 
tion 7 (vi) ia) of the West Bengal Court-fees 
Act, 1970. After the amendment of the plaint 
the amendment would relate back to the date 
of the institution of the suit and on that 
date therefore the Court would have juris- 
diction. In the premises I am unable to ac- 
cept the contention that this suit is not main- 
tainable on the ground of jurisdiction. Coun- 
sel for the applicant drew my attention te 
the decision in the cases of B. N. W. Railway 
v. Sadram, AIR 1922 Cal 500 and in Sri 
Ram v. Bindeshwari, AIR 1951 Pat 364. In 
my view the ratio of the said decisions are 
not applicable to the problem that I have to 
decide: in this case. In the premises I need 
not discuss: the said decisions in detail. The 
first prayer of the petition therefore fails. 


7. The second prayer of the petition 
is that relief be given under Section 17 (2) 
and under Section 17 (2-A) (b) of the West 
Bengal Premises Tenancy Act, 1956. Under 
sub-clause {b) of Section 2-A of Section 17 
it is stated having regard to the circum- 
stances of ihe tenant the Court might per- 
mit the tenant to deposit or pay rent in such 
instalments as the Court might fix. There- 
fore it is necessary to determine in order to 
entitle to this right there must be circum- 
stances entitling the tenant to obtain such 
relief. No circumstances indeed have been 
mentioned in the petition. In the premises I 
am of the opinion that the petitioner is not 
entitled to alernative relief as asked for. In 
the premises this application fails. The ap- 
plication is dismissed. Costs cost in the cause. 
Certified for counsel. 


Application dismissed. 
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CHITTATOSH MOOKERIJEE AND 
S. K. BHATTACHARYYA, JJ. 


Manindra Nath Ghose, Appellant y. Sra. 
Ashalata Mitra and -others, Respondents. 

Letters Patent Appeal No. 185 of 1974, 
Dj- 17-4-1975. ` 


(A) Tenancy Laws — Calcutta Thika 
Tenancy Act (1949), 5S. 2 (5) — Thika tenant 
— Who is. (Decision of M. M. Dutt, 7- 
(Cal), Reversed). 

A person in order to establish thika ten- 
ancy must fulfil the following conditions : 

(ü) He holds under a registered lease 

or otherwise land. 


Gi) he has either erected or acquired 
by purchase or gift any structure 
on such land for residential, manu- 
facturing or business purposes. 


Section 2 (5) also makes thika tenancy 
heritable and transferable. Three categories 
of persons are expressly excluded frora the 
ambit of definition of a ‘thika tenant’ viz. 
{a) person holding a lease in perpetuity, (b) 
a person holding under a registered lease 
for a duration expressly stated to be for a 
period of not less than 12 years and (c) a 
person. holding land under another person 
and using and occupying the land as a khatal. 
Section 30 of the Act also bars application 
of the Act to certain lands. 

(Para 9) 

In the instant case after the term of the 
registered lease had expired the lessee admit- 
tedly held over i.e. a new tenancy was crea- 
ted in accordance with the provisions of Sec- 
tion 116 of the T. P. Act. It cannot be said 
that the lessee was not a thika tenant merely 
because the structures were erected by him 
prior to the date of the new tenancy by hold- 
ing over. (1962) 66 Cal WN 338 (352, 353), 
Held obiter. (Para 10) 

If it was held that only those. who erect- 
ed or acquired structures after obtaining a 
lease of the land would be thika tenants with- 
in the meaning of S. 2 (5), same would have 
the effect of excluding a large number of 
thika tenants who might otherwise fully 
satisfy the requirements of Section 2 (5) and 
thereby ameliorativé provisions of the Act 
would be unjustly denied to them. The 
statute was enacted to give protection to 2 
class of tenants of land who had erected 
structures but had only precarious right in 
land. This interpretation is likely to defeat 
the objects of this social legislation. _ Decision 
of M. M. Dutt, J. (Cal), Reversed. 

(Para 13) 


Cases Referred: Paras 


Chronological 


AIR 1965 Cal 55 = 68 Cal WN 1036 3, 8 
(1962) 66 Cal WN 338 = ILR (1962) 1 Cal 

1 5, 6, 7, 8 
AIR 1949 FC 124 = 1949 FCR 262 3 


AIR 1927 Cal 725 = 31 Cal WN 973 3 
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M. N. Ghose and J. R. Ganguli, for Ap- 
pellant; R. P. Bagchi and Subrata Roy, for 
Respondents. 


CHITTATOSH MOOKERJEE, J. :— 
This Letters Patent Appeal is at the instance 
of the defendant. On August 9, 1954, Kali 
Charan. Mitra and Shyama Charan Mitra, 
predecessors-in-interest of the plaintiff-res- 
pondents had granted a registered Indenture 
of Lease in favour of the appellant in res- 
pect of a vacant land measuring more or less 
two cottahas comprised in premises No. 32/2, 
Chakraberia Road for a term of twelve years 
certain with effect from 9th day of August 
1954 at a monthly rental of Rs. 25/- only 
excluding all Corporation taxes payable on or 
before the 7th day of every succeeding month. 
The lessors and the lessee inter alia agreed 
that the lessee would be allowed to construct 
a two-storied masonary building with corrugat- 
ed iron/absestos roof according to pian sanc- 
tioned by the Calcutta Corporation but no 
permanent structures would be raised. The 
lessors further allowed the lessee to construct 
a permanent privy with drainage system at 
his own cost according to Manicipal rules. 
Under Cl. 10 of the said Indenture of lease, the 
entire structures including privy, water taps, 
electricity connection if built by the lessee 
and if not removed by him within a reason- 
able time after the expiry of the lease, were 
to be treated as the property of the lessors, 
who in that case, before taking possession of 
the land and structures would have to pay 
an amount equivalent to the cost price of 
the structures, privy, water taps, drainage, 
electricity connection and all developments 
made for the land after deducting deprecia- 
tion of twenty per cent: of the costs. It is 
unnecessary for our present purpose io refer 
to the other provisions contained in the In- 
denture of lease. ` 


2. It is not disputed that in view of - 


tbe provisions of Section 2 (5) (b) of the 
Calcutta Thika Tenancy Act, 1949, the above 
Indenture of lease in favour of the defend- 
ant appellant was not governed by the said 
Act, but it is admitted that after the expiry 
of the terms of the lease of 12 years certain 
provided in the said Indenture of lease, the 
defendant-appellant had held over and the 
lessors had assented to continuance of his 
possession. The plaintiff respondents in para- 
graph 6 of the plaint have themselves plead- 
ed that after the expiry of the aforesaid 
lease, the defendant lessee had ‘held over’ 
within the meaning of Section 116 of the 
transfer of Property Act under the same 
terms and conditions. In the eye of law 
the said term ‘holding over’ after the expiry 
of the term of the lease created a new ten- 
ancy in favour of the defendant appellant. 
3. Tt is settled law now that when a 
tenancy is created by holding over under Sec- 
tion 116 ef the Transfer of Property Act, 
although the old possession may continue 
under the terms of the lease which had ex- 
pired, in the eye of law a new tenancy arises. 


Manindra Nath v. Ashalata (C. Mookerjée J.) — 


. 1st July, 1937. 


A.L. R. 


See the cases of Bengal National Bank Ltd. 
v. Raja Janaki Nath Roy, 31 Cal WN 973 = 
(AIR 1927 Cal 725); Kai Khushroo Bezonjee 
Capadia v. Bai Jerbai Hirjibhoy Warden, 
1949 FCR 262 = (AIR 1949 FC 124) and 
other cases considered by P. N. Mookerjee 
and T. P. Mukherji, JJ. in the case of Satadal 
Basini Dasi v. Lalit Mohan Dey, reported in 
1968 Cal WN 1036 = (AIR 1965 Cal 55). - 
It may be noted in the instant case the lease 
in favour of the appellant was not renewed in 
terms of any clause in the Indenture of lease 
providing for exercise of option of renewal. 


4. The principal point in this appeal 
is whether or not the said tenancy of the 
defendant appellant would be governed by 
the provisions of the Calcutta Thika Tenancy 
Act, 1949. In the event the defendant ap- 
pellant became a thika tenant after a new 
tenancy was created as a result of his holding 
over, then the suit for .ejectment and for 
other reliefs brought by Kali Charan Mitra, 
since deceased, the predecessor in interest of 
the respondents was plainly not entertainable 
in civil court. On the other hand, if the 
defendant’s tenancy was not governed by the 
Calcutta Thika Tenancy Act the decree for 
eviction passed against him must be sustained. 


5. M. M. Dutt.'J. dismissed the se- 
cond appeal of the defendant lessee, appel- 
lant before us, because he felt himself bound 
by the observations of P. B. Mukherji, J. (as 
he then was) in the case of Annapurna Seal 
v. Tincowrie Dutt, reporied in (1962) 66 Cal 
WN 338 at pp. 352-353. 


6. We have given our anxious con- 
sideration to the matter but we are unable to 
hold that the decision in Annapurna Seal’s 
case (supra) has any manner of application 
to the facts of the present case. In Anna- 
purna Seal v. Tincowri2 Dutt, (1962) 66 Cal 
WN 338 (supra) originally in the year 1925 
an indenture of lease had ‘Seen granted in 
favour of the predecessor in interest of the 
lessees who were respondents-in that appeal 
for a term of twelve years. In the year 
1925-26 the lessees had built certain structures 
on the said land. After the said lease had 
expired, in the year 1937 a fresh lease was 
granted for another period of 12-years from 
On these facts“the question 
that arose for determination in the case of 
Annapurna Seal (supra} was whether the de- 
fendants under the second lease of 1937 could 
be called thika tenants within the meaning and 
interpretation of that expression under the 
Calcutta Thika Tenacy Act (vide the judgment 
of P. B. Mukherji, J. (as he then was), at 
pege 342, right-hand column, second para- 
graph). Both P. B. Mukherji, J. (as he then 
was) and Bachawat, J. (as he then was) found 
that after the determination of the second 
lease of 1937 there was neither any holding 
over nor was there any renewal of lease. 
Their lordships further found that the second 
lease of 1937 was not only in respect of a 
bare land but the same included structures. 
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(See the judgment of P. B. Mukherji, J. 
at p. 352, second paragraph). Similarly, 
Bachawat, J., at page 359, of the Reports, left- 
hand column, 4th paragraph, held that when 
the lease ‘dated the 5th July, 1937 was ex- 
ecuted the lessees had already built a two- 
storeyed building and structures with cor- 
rugated sheet roofing for residential and busi- 
ness purposes. Bachawat, J. agreed with the 
conclusion of P. B. Mukherji, J. (as he then 
was) that as the registered lease dated July 
5, 1937 was for a term of 12 years certain 
the lessees were not thika tenants in view of 
Section 2 (5) (b) of the Calcutta Thika Ten- 
ancy Act. These findings accordingly were 
sufficient for disposal of the said case. 
Bachawat, J. did not consider the further 
question which appeared to be of an academic 
nature as to whether a person who was ori- 
ginally excluded under Section 2 (5) (b) from 
becoming a thika tenant, could claim to have 
become a thika tenant during the period he 
held over under Section 116 of the Transfer 
of Property Act. 


7. Thus the passage quoted by the 
learned Judge sitting singly in his judgment 
under appeal (at page 8 of the paper-book) 
represented. only the views of P. B. Mukherji, 
J. (as he then was) and it does not appear 
that Bachawat, J., had concurred with these 
observations. Further, having regard to the 
facts and circumstances of the case these ob- 
servations appear to be in the nature of an 
obiter as they were not necessary for the 
determination of the points which arose be- 
fore the Division Bench in the case of 
Annapurna Seal v. Tincowrie Dutt, (1962) 66 
Cal WN 338 (supra). Further, we are inclined 
to think that P. B. Mukherji, J. in the above 
passage did not endeavour to lay down any 
general proposition of law inasmuch as he 
had clearly indicated that in the facts and 
circumstances of the said case it was impos- 
sible to discover how and by what legal -pro- 
cess the respondent had become a thika ten- 
ant. We have already pointed out that in 
the said case the demise made in July, 1937 
was not in respect of bare land but land 
adorned with structures. Secondly, the said 
lease- itself was covered by Section 2 (5) (b) 
and the lessees were accordingly excluded 
from becoming thika tenants. 


8. P. N. Mookerjee and T. P. 
Mukherji, JJ. in their judgment in the case 
of Satadal Basini Dasi v. Lalit Mohan Dey, 
reported in 68 Cal WN 1036 = (AIR 1965 
Cal 55) (supra) (at p. 1041 of Cal WN)=(at 
p. 57 of AIR) had noticed the submission 
made before them that the two learned Judges 
who constituted the Division Bench in 
Annapurna Seal’s case, (1962) 66 Cal WN 338 
(supra) had followed different lines of rea- 
sonings although they reached the same con- 
clusion. The Division Bench in Satadal 
Basini Dasi’s case (supra) deemed it unneces- 
sary to consider the said submissions regard- 
ing the apparent inconsistencies in the modes 
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of approaches of the leatned Judges who 
decided Annapurna Seal’s case (supra). 

9, In our view, in the facts and cir- 
cumstances of the case the defendant, during 
the period he held over, ought to be con- 
sidered a ‘thika tenant’ within the meaning 
of Section 2 (5) of the Calcutta Thika Ten- 
ancy Act. A person in order to establish 
thika tenancy must fulfil the following con- 
ditions : 

(i) He holds under a registered lease or 

otherwise land. 


(ii) he has either erected or acquired by 
purchase or gift any structure on 
such land for residential, manufactur- 
ing or business purposes. 

Section 2 (5) also makes thika tenancy herit- 
able -and transferable. Three categories of 
persons are expressly excluded from the ambit 
of definition of a ‘thika tenant’ viz. (a) per- 
son holding a lease in perpetuity, (b) a person 
holding under a registered lease for a dura- 
tion expressly stated to be for a period of 
not less than 12 years and (c) a person hold- 
ing land under another person and using and 
occupying the land as a khatal. Section 30 
of the Act also bars application of the Act 
to certain lands. 


10. In the instant case, afer the term 
of the registered lease in his favour had ex- 
pired the lessee admittedly held over. In 
other words, a new tenancy had been creat- 
ed in accordance with the provisions of Sec- 
tion 116 of the Transfer of Property Act. 
The said lease, it is not disputed, was from 
month to month. The defendant appellant 
also owned the structures which stood on 
the land in question. But he erected such 
structures during the currency of the register- 
ed lease in his favour and not after the date 
he began to hold over under Section 116 of 
the Transfer of Property Act. We are wn- 
able to hold that the defendant appellant can- 
not*be considered a thika tenant merely be- 
cause the structures were erected by him 
prior to the date of the commencement of 
his new tenancy by holding over. So long as 
the term of the registered lease subsisted. Sec- 
tion 2 (5) (b) of the Calcutta Thika Tenancy 
Act had precluded the present appellant from 
claiming the status of a thika tenant. But as 
already stated, after the expiry of the said 
registered lease a new: monthly tenancy hav- 
ing arisen by holding over in his favour and 
he being still the owner of the structures 
erected by him he fulfilled all the necessary 
conditions of Section 2 (5). Thus he had 
become a thika tenant. 

11. At this stage we may consider the 
submission of Mr. Bagchi, learned Advocate 
for the respondents, that these structures im- 
mediately after the registered lease expired 
by efflux of time had vested in the lessor. We 
have already referred to clause 10 of the 
Indenture of lease under which the lessee was 
entitled to remove the structures privy, water 
tap and other installations erected by him 
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within a reasonable time after the expiry of 
the lease and only on his failure to do so 
the lessors would be entitled to claim rights 
over the same subject to the payment of 
an amount equivalent to the cost price of 
the said structures and other installations. 
In the instant case, presumably, immediately 
upon the determination ‘of the registered 
lease, by efflux of time, a new tenancy by hold. 
ing over -was created in favour of the defen- 
dant-appellant as a result of payment and ac- 
ceptance of rent. According to the plaintiffs 
themselves the said new tenancy was subject to 
same terms and. conditions as those embodi- 
ed in the said registered Indenture of lease. 
Accordingly clause 10 was still applicable to 
the new tenancy. It may be pointed out that 
in the rent receipts granted during the said 
period the plaintiff-respondents described the 
defendant appellant ‘as ‘thika proja’ (vide 
Exhibits (B1) and (B2)). Further, it appears 
that Kali Charan Mitra, since deceased, the 
predecessor-in-interest of the respondents, in 
his application under Order 40 of the Code 
of Civil Procedure filed in Title Suit No. 34 
of 1961 for partition with his co-sharers 
described the item of property No. 32/2, 
Chakraberia Road as under occupation of 
two thika tenants, according to the particulars, 
the present appellant was one of them (vide 
Exhibit ‘N’). 


12. The learned Munsif in decreeing 
the suit out of which this appeal arises in 
favour of the plaintiffs directed the defendant 
to deliver vacant possession after removing 
the standing structures therein within two 
months from the date of the judgment. In 
ease the defendant failed to remove the 
structures within the said period, then stand- 
ing structures were to vest in the plaintiffs 
and the plaintiffs would be entitled to take 
possession of the same after payment of the 
cost price of the same: less twenty per cent., 
as per lease deed dated August 9, 1954, 
Directions were given also regarding deter- 
mination of the price. The plaintiffs did not 
prefer any appeal against the said part of 
the decree of the trial court and did not also 
file any cross-objection in the appeal prefer- 
red by the defendant appellant against the 
said decree for recovery of possession. For 
all these reasons we are unable to hold that 
immediately after the expiry of the term of 
the registered deed the structures which were 
admittedly erected by the defendant during 
the terms of the above registered lease had 
vested in the lessor. This was not the position 


under the general law of this country nor- 


did the contract between the parties provide 
for the same. In the result, we hold that 
the defendant appellant must be considered 
to be the owner of the structures, 


13. We have already observed that 
merely because the structures were erected 
by the defendant appellant during the term 
of the lease for twelve years-and during the 
currency of which he was excluded from the 
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operation of the Calcutta Thika Tenancy 
Act, he was not. precluded from claiming the 
status of thika tenant offer a new lease had 
arisen by operation of S. 116 and ‘such new 
lease admittedly was not covered by 
Section 2 (5) (b) of the Calcutta Thika 
Tenancy Act. We find nothing in Sec- 
tion 2 (5) to indicate that in all cases of 
thika tenancy a person must first take lease 
of the land and only thereafter either erect 
the structures or acquire the same by pur- 
chase or gift. The law contemplates a thika 
tenant must be owner of the structures either 
by erecting them or by acquiring the same 
and at the same time must be holder of a 
subsisting lease of land other than lease 
covered by clauses (a), (b) and (c) of sub- 
section (5). If it was held that only those 
who erected or acquired structures after ob- 
taining a lease of the land would be thika 
tenants within the meaning of Section 2 (5), 
same would have the effect of excluding a 
large number of thika tenants who might 
otherwise fully satisfy the requirements of 
Section 2 (5) of the Calcutta Thika Tenancy 
Act and thereby ameliorative provisions of 
the Thika Tenancy Act would be unjustly 
denied to them. We are unable to read this 
statute in such a manner. The statute was 
enacted to give protection to a class of ten- 
ants of land who had erected structures but 
had only precarious right in land. This in- 
terpretation 1s likely to defeat the objects of 
this social legislation. It -can be very well 
visualised that a person may first acquire 
structure by purchase from the owner and 
thereafter obtain a lease of the land. Simi- 
larly, in expectation of granting of a lease 
of the land, one may erect structures. But 
once lease of the land is granted in favour of 
a person who has acquired the structures by 
sale or gift or has erected the structures he 
would be clothed with all the rights of a 
thika tenant. Ownership of the structures 
unaccompanied by tenancy right in land 
would fall short of the definition of a thika 
tenant. Similarly, a tenancy right in bare 
land without ownership of the structures either 
by erection or by acquiring the same by sale 
or gift would not make a person thika ten- 
ant. But where both the conditions are pre- 
sent viz. tenancy of land and ownership of 
structures a person would be a thika tenant 
within the meaning of Section 2 (5) subject to 
exception in clauses (a), (b) and (c). It is 
immaterial whether or not the act of obtain- 
ing such tenancy right preceded the erection 
of structures or acquisition of the same by 
purchase or gift. 


14. For the aforesaid reasons we hold 
that the defendant appellant after he began 
to hold over in terms of Section 116 of the 
Transfer of Property Act, had become a thika 
tenant and, therefore, the instant suit brought 
in the civil court by the plaintiff respondents 
for recovery of possession was not maintain- 
able and the civil court had no jurisdiction 
to pass any decree. 
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15. The orders passed in this pro- 
ceeding, however, will not preclude the plain- 
tiff-respondents from instituting proceedings, 
if any, under appropriate provisions of law 
and the decision made in this case would be 
without prejudice to the rights and conten- 
tions of the parties therein. It is, however, 
made clear that the status of the defendant 
appellant was that of a thika tenant and his 
tenancy was governed by the Calcutta Thika 
Tenancy Act. 


16. Subject to these observations, we 
allow the appeal, set aside the judgment and 
decree passed in the second appeal and also 
those of the trial court and the lower ap- 
pellate court. As the civil court has no 
jurisdiction, the plaintiff respondents would 
be at liberty to take back the plaint for ‘filing 
a proper application in appropriate forum 
within a period of four months from the date 
of the arrival of the records in the trial 
court, in default of which the plaint shall 
stand rejected. The parties would bear their 
respective costs throughout. 

S. K. BHATTACHARYYA, J.:— I 
agree. 

Order accordingly. 
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Mrs, Ajit Kumar Ray,” Petitioner v. 


Jnanendra Nath Dey and others, Opposite 
Parties. 
C. R. No. 2253 of 1974, D/- 5-9-1975. 
(A) Civil P, C. (1908), O. 21, R. 97 — 
Resistance or obstruction. to delivery of 
possession of property by third party — 
Whether judgment-debtor should be join- 
ed as a party to application by decree- 
holder depends on allegations made aga- 
inst him — At any rate third party 
obstructor cannot make a grievance about 
non-joinder of judgment-débtor. 
(Paras 5, 6) 
(B) Calcutta High Court Civil Rules 
and Orders, R. 208 — Application under, 
for police help in execution of decree — 
Powers of Court — When to be exercised. 
The prayer for police help may be 
made by the decree-holder either in an 
application under Rule 97 and/or 98 of 
Order 21, C. P. Code or separately with- 
out filing such application or before any 
specific obstruction made by a particular 
person, But Rule 208 can be used only in 
exceptional cases and not too readily, 
when the court will be of opinion that 
unless police help is given there will be 
danger to the public peace on account of 
the execution of the decree. This applica- 
tion for police help is a discretionary 
matter to the judicial officer who deals 


with it. i (Paras 7, 8) 
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(C) Civil P, C. (1908), S. 115 — Appli- 
cation by decree-holder for police help in 
execution of decree alleging resistance by 
judgment-debtor’s wife — Order granting 
police help without applying mind to alle- 
gations and without giving reasons set 
aside in revision. (Paras 9, 10) 


Barun Kumar Roy` Chowdhury, for 
Petitioner; Amarendra Narayan Bagchi, 
for Opposite Parties Nos. 1, 2 and 4. 


ORDER :— This revisional application 
has been filed by one Mrs. Ajit Kumar 
Roy, the alleged resister, in execution 
case of a decree for recovery of khas pos- 
session of the suit premises against the 
order dated 20-4-74 passed by the 9th 
Bench of the City Civil Court, Calcutta, 
in Miscellaneous Case No. 553 of 1972 
allowing a prayer for police help at the 
time of delivery of possession by the 
court’s bailiff as prayed for by the decree- 
holders Jnanedra Nath Dey and others, 
the opposite parties before this Court. 


2. The relevant facts to be stated 
in brief are simple. The decree-holder- 
petitioners obtained a decree for eviction 
against the judgment-debtor Ajit Kumar 
Roy in respect of the Suit No, 8 at premi- 
ses No, 79/28, Lower Circular Road, Cal- 
cutta. The decree in question was put in 
execution. According to the allegation of 
the decree-holders, on 22-6-72 the bailiff 
of the court accompanied by one of the 
decree-holders, Amal Kumar Dey, went 
to the suit premises for effecting delivery 
of possession, One lady representing her- 
self to be the wife of the judgment-deb- 
tor stated that the judgment-debtor was 
absent and on hearing the contents of the 
writ for delivery of possession refused to 
comply with the direction in the writ and 
offered resistance and obstructed the bai- 
liff in the matter of delivery of possession. 
It is alleged that the bailiff apprehending 
breach of peace had to come back with- 
out executing the decree. Thereafter, an 
application was filed in court by the de- 
cree-holders: under Order 21, Rules 35, 
97 and 98 of the Code of Civil Procedure. 
It was stated in the petition further that 
Mrs. Ajit Kumar Roy had no right to 
offer resistance to the bailiff in executing 
the writ for delivery of possession and 
that it was very much necessary to pass 
an order for police help at the time of 
execution of the writ for delivery of pos- 
session, In that application Mrs. Ajit 
Kumar Roy was made the opposite party. 
A notice was served upon Mrs. Roy after 
the application was registered as Miscel- 
laneous Case No, 553 of 1972. Mrs. Roy 
appeared and ultimately filed objection. 
On the date when the matter came up for 
ultimate hearing there was a prayer for 
adjournment from the side of Mrs. Roy 
and it was refused. The matter was, there- 
fore, heard ex parte, The learned: Judge 
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of the City Civil Court on perusal of the 
petition supported by affidavit found that 
the decree-holders ‘obtained a decree 
against the judgment-debtor Mr. Ajit 
Kumar Roy in respect of the Suit No. 8 
as already stated and that on 22-6-72 
when the court’s bailiff went to take deli- 
very of possession-in execution of the de- 
cree the said judgment-debtor, Mr, Roy 
refused to deliver vacant possession and 
résisted the bailiff so that he could not 
enter into the suit premises for giving 
delivery of possession, The learned Judge 
accepted the allegations about resistance 
made in the petition on the ground that 
the judgment-debtor did not adduce any 
evidence to deny resistance, Ultimately, 
the learned Judge allowed the application 
and passed orders for police help for the 
delivery of vacant possession of the suit 
premises. Against this order the instant 
revisional application has been filed, 


3. I have heard Mr. Roy Chow- 
dhury, the learned Advocate appearing on 
behalf of the petitioner and Mr. Bagchi 
for the decree-holders-opposite parties. 

4, Mr. Roy Chowdhury first con- 
tended that the order of the learned Judge 
` is bad because in the Miscellaneous Case 
started upon the application under Order 
21, Rule 97 for police help the judgment- 
debtor was not a party. Secondly, it has 
been urged by Mr. Roy Chowdhury that 
in a case for police help the learned Judge 
ought to have followed the provisions 
contained in Rule 208 of the Civil Rules 
and Orders framed by this High Court for 
the guidance of the Subordinate Courts. 
His grievance is that the learned Judge 
did not follow the mandatory provision 
indicated in that rule, Lastly, Mr. Roy 
Chowdhury’s contention is that the learn- 
ed Judge below did not apply his mind to 
the facts and circumstances as also to the 
allegations made by the petitioner-decree 
holders and that his decisions are without 
any material or basis. 

5. With regard to the first ques- 
tion whether the judgment-debtor should 
` be made a party or not it depends, in my 
view, upon the allegations made by the 
decree-holders on the question of resist- 
ance or obstruction as the case may be. 
Rule 97 of Order 21 of the Code of Civil 
Procedure says that where the decree- 
holder for possession of immovable pro- 
perty, as in the present case, is resisted or 
obstructed by any person in obtaining 
possession of the property he may make 
an application complaining about such re- 
sistance or obstruction, According to sub- 
rule (2) on receipt of such application the 
court shall fix a date for investigating the 
matter and shall summon the party 
against whom the application is made, to 
appear and answer the same. Rule 97 
speaks about resistance or obstruction 
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made by any person. It does not specify 
the judgment-debtor alone to be the re- 
sister. The elementary principles of natu- 
ral justice is that whenever any allegation 
is made against a particular person or 
persons it is the duty -of the court to give 
an opportunity to that person or persons 
to be heard about the allegations made. 
There may be cases where the decree-hol- 
der makes some allegations against a 
third party without reference to the judg- 
ment-debtor. In that case, I think, it is 
not necessary for the court to call upon 
the judgment-debtor to answer or to show 
cause against the allegations made against 
the third party, The third party is the 
proper person to be impleaded in the pro~ 
ceedings so that he may get an opportu- 
nity to be heard. There may also be cases 
where the allegation is that the third 
party at the instance of the judgment- 
debtor or with his connivance made the 
obstruction. In that case not only the 
third party but also the judgment-debtor 
should be made parties and be given in- 
formation about the allegations and op- 
portunity to place their cases. Therefore, 
in my view, as already indicated, it can- 
not be universally stated that in all cases 
of allegations of obstruction the judg- 
ment-debtor must be made a party. 

6. In the present case, the decree- 
holders’ allegation is that Mrs. Roy offer- 
ed resistance and obstructions to the bai- 
liff in the matter of execution of the writ 
of delivery of possession, In paragraph 6 
of the application it has been further 
stated that the opposite party has been 
set up by the defendant judgment-debtor 
to illegally and wrongfully deprive the 
decree-holders of enjoying the benefits of 
the decree. It has been also stated in para- 
graph 5 that at the instigation of the judg- 
ment-debtor Mrs Roy, his wife, without 
any just cause offered obstruction and re- 
sistance. On the very face of the allega- 
tions there can be no doubt whatsoever 
that the judgment-debtor should have 
been given notice about the application 
of the decree-holders giving him an op- 
portunity to submit proper reply. But 
here Mr. Roy Chowdhury does not repre- 
sent the judgment-debtor. Mrs. Roy can 
have no grievance for non-joinder of the 
judgment-debtor. She could have relied 
on her own case and statement made in 
the petition of objection. This ground of 
non-joinder of judgment-debtor would 
have been a good defence from the side 
of the judgment-debtor himself. However, 
in the present facts ard circumstances. I 
do not think that the petitioner before 
me can have any grievance for the non- 
joinder of the judgment-debtor. Of course, 
even in the absence of any representa- 
tion from the judgment-debtor it was the 
duty of the learned Judge below to make 
the judgment-debtor a party and a notice 


+ 


1975 


should have been served upon him for 

proper adjudication of the dispute. How- 

ever, in view of my discussion above, I 

do not think that the petitioner can have 

any assistance from the non-joinder of the 

qudesncat-delooas in the Miscellaneous 
se, 


4. The. next contention of Mr. Roy 
Chowdhury is that in view of Rule 208 of 
the Civil Rules and Orders framed by this 
Court, the order passed by the learned 
Judge was illegal and without jurisdic- 
tion as the mandatory provision contained 
therein has not been followed. The rele- 
vant portion of Rule 208 namely, sub-rule 
(1) says that if.any decree-holder prays 
for police help in execution of a decree, 
he shall state in his application the full 
reasons thereof supported, if required, by 
an affidavit. The court after the submis- 
sion of that application in spite of the 
affidavit filed by the decree-holder may 
further examine the decree~holder or 
such other person as it thinks fit for com- 
ing to a decision as to whether or not 
there is any necessity for police help. 
Upon consideration of all the facts and 
circumstances when the court will be 
clearly of opinion that unless police help 
is given the execution will not be effect- 
ed without serious danger to the public 
peace, he will then record his reasons for 
allowing such police help and request the 
police authority for extending help at the 
time of execution of the decree. It has 
been made quite clear that only in case 
of grave situation this extreme step 
should ‘be taken by the court. This provi- 
sion contained in Rule 208 can be used 
only in exceptional cases and not too readi- 
ly, when the court will be of opinion that 
unless police help is given there will 
be danger to the public peace on account 
of the execution of the decree. This ap- 
plication for police help is a discretionary 
matter to the learned judicial officer who 
deals with it. 

8. In this connexion Rule 98 of 
Order 21 of the Code of Civil Procedure 
should also be noted. There is no doubt 
that Rules 97, 98 and 99 are to be read 
collectively. Upon the filing of an appli- 
cation under Rule 97 and upon hearing 
the parties and considering the materials 
before it when the court is satisfied that 
there was resistance or obstruction with- 
out any just cause by the judgment-deb- 
tor or by some other person at his insti- 
gation or on his behalf, according to the 
Calcutta Amendment, it shall direct that 
the decree-holder be put into possession 
of the property, But in spite of the direc- 
tion, if the decree-holder still resisted or 
obstructed then according to Rule 98 of 
Order 21, C. P. Code the person resisting 
or obstructing may be detained in civil 
prison as indicated therein. This is the 
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ordinary procedure in case of obstruction 
or resistance by the judgment-debtor or 
any other person as contained in Rules 97 
and 98. The prayer for police help may 
be made by the decree-holder either in an 
application under Rule 97 and/or 98 of 
Order 21, C. P. Code or separately with- 
out filing such application or before any 
specific obstruction made by a particular 
person. There may be cases where the 
decree-holder may pray for police help 
due to the general disturbance in the loca- 
lity for which execution without police 
help cannot be possible. Then without 
filing any application under Rule 97 of 
Order 21 an application may be filed 
direct before the court for police help. 
There may be cases where in spite of re- 
peated obstruction by the judgment-deb- 
tor or any person at bhis instance the 
decree-holder cannot get possession, ‘but 
the court’s bailiff or the decree-holder 
faces serious breach of peace or personal 
danger at the time of execution of the 
decree. In that case also the court will 
consider whether police help will be 
essential for the execution of the court’s 
decree to see that such decree is respect- 
ed and executed. However, in the present 
case before me, I do not find any allega- 
tion made by the decree-holder that there 
was any serious breach of peace or appre- 
hension of danger to the person of the 
decree-holder or the court’s bailiff at the 
time of execution. Courts should remem- 
ber that they should not readily grant 


‘police help whenever there would be any 


application for such relief, As clearly 
stated earlier only in case of grave situa- 
tion or in cases where for the execution 
of the decree police help is essential such 
prayer should be granted. In the instant 
case undoubtedly no such case has been 
made out by the decree-holder. 


. 3 The last contention of Mr. Roy 
Chowdhury is that the learned Judge of 
the City Civil Court did not apply his 
mind to the allegations made in the peti- 
tion of the decree-holder. He has drawn 
my attention to the finding of the court. 
The. finding is that at the time when the 
court’s bailiff went to the premises for 
execution of the writ for delivery of pos- 
session the judgment-debtor Mrs. Roy 
made obstructions. “Mrs. Roy” is not a 
slip of pen. The very order indicates that 
from the start to the finish, the learned 
Judge had the impression that Mrs. Roy 
was the judgment-debtor and that she 
resisted the execution. There can be no 
doubt, therefore, that the learned Judge 
did not apply his mind at least to see who 
the actual resister was, According to the 
decree-holders, the wife of the judgment- 
debtor was the resister but the learned 
Judge found that the wife of the judg- 
ment-debtor was the judgment-debtor 
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herself. Mr. Roy Chowdhury’s contention 
is no doubt acceptable specially in view 
of the fact that there is no reason given 
in the order that there was any grave 
jsituation created by the resister or that 
ithe police help was very much necessary. 
10. In view of my findings above, 
this revisional application must succeed. 
T hereby, set aside the order of the learn- 
ed Judge below passed on 20-4-74, The 
Rule is thus made absolute but without 
costs in the circumstances of this case. 
1i. Send down the records to the 
lower Court as quickly as possible and 
the learned Judge will proceed according 
to law with the execution case, 
Revision allowed. 
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Chotalal Shaw, Appellanti v. Ram 
Golam Shaw and others, Respondents. 

Second Appeal No. 1436 of 1973, D/- 
31-7-1975. 

(A) Evidence Act (1872), S. 115 — 
Waiver — Party can waive even a manda- 
tory provision in his favour. 

Even if there is any mandatory pro- 
vision which confers any right or privi- 
lege or advantage to any of the parties to 
the litigation, such right, privilege or ad- 
vantage may be waived by the party in 
whose favour the provision of law stands, 

(Para 6) 

Waiver may be express or implied. 
It may be intentional or due to inaction 
or gross carelessness or absence of deli- 
gence on the part of the party having the 
tight or advantage in his favour. The 
party having such right or privilege has 
a discretion to exercise the same. 

à (Para 6) 

© (B) West Bengal Premises Tenancy 

Act (12 of 1956), S. 17 (3) — Plaintifi’s 

right to have defence struck off under the 

sub-rule can be waived — Right must be 

exercised in the trial Court and not m 
appellate Court, 


The procedure referred to in S. 17 (3) 
is to be followed and complied with in 
the trial court where the suit is pending 
for hearing and decision and the plaintiff- 
landlord, if willing to exercise his right 
under sub-section (3) for getting the de- 
fence struck out, must do so in the trial 
court and not in the appellate court where 
the appeal awaits decision. That right 
again must be exercised before the defen- 
dant starts leading evidence in support of 
his defence against the grounds of evic- 
tion under Section 13 of the West Bengal 
Premises Tenancy Act. Once the trial 
nt at neh tg N a 
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Court decides the case on merits on con- 
sideration of the evicence on record in- 
cluding that of the defendant adduced 
without any objection by the landlord and 
the suit or proceeding is disposed of, it 
will have no jurisdiction after the judg- 
ment to recall the same for the purpose 
of striking out the defence of the defen- 
dant which has alreedy been considered 
for the decision of the case. (Para 8) 
After the disposal of the suit by trial 
Court on merits, the suit comes to an 
end and in the appellate court there can 
be no question of striking out of the de- 
fence and proceeding with the hearing of 
the suit which has already been decided. 
(Para 9) 
Cases Referred: Chronological Paras 
(1963) 67 Cal WN 501 
(1913) 17 Cal WN 64 = 16 Ind Cas 849 6 


Saktinath Mukherjee, Bhaskar Ghosh, 
Bimal Kumar Chatterjee, for Appellant; 
Pramatha Nath Mitter, Chandidas Roy- 
chowdhury and Dipankar Chakraborty, 
for Respondents. 


JUDGMENT :— This second appeal 
by the defendant is against the decision 
of the Additional District Judge, Baraset 
reversing the judgment and the decree 
passed by the Munsif dismissing the suit 
of the plaintiff for ejectment against the 
defendant. 

2. The plaintiff Ram Golam Shaw 
brought the suit against the defendant 
Ramdas Chotelal, a monthly tenant in 
respect of the suit premises at a rental 
of Rs, 23 payable according to English 
Calendar month. The allegations made in 
the plaint are that he has been carrying 
on a cloth business at a rented house. Due 
to the business at the rented house, the 
plaintiff is suffering inconvenience and 
wastage of money in spite of his having 
a house of his own. Moreover, the suit 
premises is very much suitable for his 
business. ' His landlord is demanding ex- 
cessive rent for the room where he is 
carrying on business, He asked the defen- 
dant to vacate the premises but his re- 
quest has been fruitless. The plaintiff, 
moreover, requires the suit premises for 
building and rebuilding as the house has 
become old and delaridated. It has fur- - 
ther been alleged that the defendant has 
peen a defaulter in payment of rents from 
the month of October, 1970 to April, 1971. 
The plaintiff after service of notice of 
ejectment on the defendant filed the suit 
for eviction on the ground that he re- 
quires the suit premises for his own use 
and occupation and fer building and re- 
building and also on the ground that the 
defendant has been in arrears of rent for 
seven months. 


3. The defendent filed a written 
statement stating that he has been wrong- 
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ly described as Ramdas Chotelal Shaw, 
his name is Chotelal Shaw. The defen- 
dant has denied the allegation about non- 
payment of rent and challenged the cor- 
rectness of the allegations that the plain- 
tiff requires the suit premises either for 
reasonable requirement for his own use 
and occupation or for the purpose of 
building and rebuilding. 


4, The learned Munsif upon consi- 
deration of the evidence came to the 
finding that in a previous suit the defen- 
dant signed his name as Ramdas Chotelal 
and that deposits of rents were made by 
the defendant describing himself as Ram- 
das Chotelal, He found that the defendant 
was correctly described. Regarding the 
arrears of rent, the learned Munsif found 
that the defendant duly deposited the 
rents for the alleged period of default and 
on hearing the parties upon an application 
filed under Section 17 (2) of the West Ben- 
gal Premises Tenancy Act, he was satis- 
fied that there was no amount due to be 
deposited towards any alleged default and 
that the current rents were being depo- 
sited ‘by the defendant month by month. 
The learned Munsif, therefore, found that 
there was no necessity for the defendant 
to deposit anything towards arrears of 
rent, On the question of reasonable re- 
quirement for the plaintiff's own use and 
occupation of the suit premises, the learn- 
ed Munsif did not find any requirement 
as alleged by the plaintiff. There was a 
detailed discuSsion on the question of re- 
quirement and the plaintiff's plea was 
rejected. The issue relating to require- 
ment of the suit premises for building and 
rebuilding was abandoned by the plaintiff 
in the trial court and not pressed. The 
suit of the plaintiff was, therefore, dis- 
missed, 


5. Against the dismissal of the 
suit by the trial court an appeal was 
taken by the plaintiff before the District 
Judge and the same was disposed of by 
the Additional District Judge, Baraset. 
Regarding the misdescription of the de- 
fendant, the learned Additional District 
Judge held that the defendant had been 
correctly described. Regarding the gues- 
tion of reasonable requirement of the 
plaintiff for use and occupation, the learn- 
ed Judge concurred with the trial court 
that the plaintiff had not been able te 
make out a case for reasonable require- 
ment for use and occupation. As for the 
ground of default in payment of rent, the 
learned Judge held that as during the 
pendency of the suit the defendant depo- 
sited the amount at the rental rate for the 
month of June, 1971 on 26th of July, 1972 
beyond the 15th of the following month, 
the said deposit was not valid and there- 
fore there had been a violation of the 
provision of Section 17 (1) and on the sub- 
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mission of the plaintiff-appellant the de- 
fence against delivery of possession was 
struck out and the finding of the trial 
court on the question of default was over- 
ruled. Accordingly, the first appellate 
court below allowed the appeal decreeing 
the suit after setting aside the decision of 
the trial court. Against the said judgment 
of the learned Judge, the instant appeal 
me been preferred by the tenant-defen- 
ant. 


6. The first point that has been 
urged by the learned Advocate appearing 
on ‘behalf of the appellant is that the 
learned Judge below erred in law in 
allowing the first appeal and decreeing 
the suit on the ground that there had been 
no valid deposit for the month of June, 
1971 during the pendency of this suit and 
that there had been delay in making such 
deposit, It has been argued that the learn- 
ed Judge below ought not to have struck 
out the defence in the appeal when no 
such prayer was made at any time in the 
trial court or during the trial of the suit. 
The contention of the appellant is that 
the right of the plaintiff-landlord to have 
the defence struck out for invalid deposit 
of any amount under Section 17 (1) was 
waived, To appreciate this submission on 
the part of the appellant, we are to note 
the relevant facts of the present case. 
Along with the appearance in the suit, the 
tenant-defendant filed a petition under 
Section 17 (1) and (2) of the West Bengal 
Premises Tenancy Act and an objection 
was filed by the plaintiff to that applica- 
tion. The defendant was permitted by the 
Court to deposit rents month by month 
during the pendency of the suit. The peti- 
tion relating to the prayer under Section 
17 (2) of the West Bengal Premises Ten- 
ancy Act was heard and on 18-3-71 
the learned Munsif found that the chal- 
lans filed by the defendant showing depo- 
sit of rents proved that all the rents from 
October, 1969 onwards had already been 
deposited in time and as such it was 
ordered that the defendant was not to 
deposit any further amount towards 
arrears of rent. Subsequent to this order, 
admittedly, there was a delay of about 11 
days on the part of the defendant to de- 
posit the amount at the rental rate for 
the month of June, 1971. Deposits in res- 
pect of other months were within time. 
The suit was heard in August, 1971 and 
during trial evidence was adduced on 
both sides. At no point of time in the 
trial court, the plaintiff exercised his 
right to have the defence struck out 
under Section 17 (3) of the West Bengal 
Premises Tenancy Act for non-deposit or 
invalid deposit of an amount equivalent 
to rent for any particular month during 
the pendency of the suit under Section 17 
(1). Now the question arises whether 
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there was waiver on the part of the plain- 
tiff as to his right under Section 17 (3) in 
respect of the invalid deposit of the ren- 
tal amount for the month of June, 1971. 
According -to the learned Judge below, the 
provision under Section 17 (3) is manda- 
tory and therefore, it leaves no discretion 
to the Court to condone any delay in de- 
positing the amount. Even if there is any 
mandatory provision which confers any 
right or privilege or advantage to any of 
the parties to the litigation, such ` right, 
privilege or advantage may be waived by 
the party in whose favour the provision 
of law stands. For citing an example, we 
may refer to the provision contained in 
Section 80 of the Code of Civil Procedure 
for service of notice upon the Govern- 
ment or the Collector of the District as 
mentioned therein before the institution 
of the suit. That provision is no doubt 
mandatory. The object of the notice is to 
give an opportunity to the Officers con- 
cerned as mentioned in the section to in- 
vestigate the cause of the complaint or to 
make amends if thought ‘fit before the 
Government is impleaded, This is a special 
advantage or privilege given to the au- 
thority of the State. This advantage or 
privilege given by law, can certainly be 
waived, that is to say the authority or the 
officers mentioned in Section 80 of the 
Civil Procedure Code are competent to 
waive the notice and they may be estop- 
ped by their conduct from pleading the 
want of notice even at a late stage of the 
trial if not already pleaded earlier. In this 
connexion the decisions of this Court in 
Bhola Nath Roy v. The Secretary of State 
for India in Council, (1913) 17 Cal WN 64 
may be looked into. Waiver may be ex- 
press or implied. It may be intentional or 
due to inaction or gross carelessness or 
absence of deligence on the part of the 
party having the right or advantage in his 
favour. The party having such right or 
privilege has a discretion to exercise the 
same, The landlord-plaintiff has under 
Section 17 (3) of the West Bengal Premi- 
ses Tenancy Act a right to have the de- 
fence against delivery of possession struck 
out in case the defendant does not comply 
with the provisions of Section 17 (1) and 
(2) of the West Bengal Premises Tenancy 
Act but the plaintiff may or may not ex- 
ercise that right. By acquiring such right 
the plaintiff may apply to exercise such 
right before the Court to put the tenant- 
defendant in precarious position. In case 
of non-compliance of Section 17 (1) and 
(2) the plaintiff, if he so chooses, may not 
file any application under Section 17 (8) 
of the West Bengal Premises Tenancy 
Act. Whatever the case may be, if the 
right under Section 17 (3) is not exercised 
by the plaintiff. the suit shall be decided 
on merits at the time of trial-and the de- 
fendant at that time may not get re- 
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dress or' benefit. In the present case, ad- 
mittedly, the plaintiff knew that the de- 
fendant filed-an application under Section 
17 (1) and (2) of the West Bengal Pre- 
mises Tenancy Act and that the Court 
allowed the defendant to deposit rental 
amounts month by month under Section 
17 (1). The plaintiff was conscious of his 
own right given under Section 17 (3), The 


. plaintiff before the starting of the hearing 


of the suit or before the defendant start- 
ed leading evidence at the time of trial or 
at any point of time before the judgment 
was delivered, could have exercised the 
right to have the defence of the defen- 
dant against delivery of possession struck 
out, He could have asked the defendant to 
produce all the challans showing deposit 
of amounts equivalent to rent which were 
to be deposited ‘by the defendant. But this 
was not done by the plaintiff, He made no 
attempt to exercise his right, He was not 
prevented by the defendant in any man- 
ner from exercising his right under Sec- 
tion 17 (3). No objection was raised 
during the trial by the plaintiff as 
to any illegal deposit made by the defen- 
dant for the month of June, 1971. On the 
other hand at the time of trial the defen- 
dant in due course entared into defence 
and adduced evidence on his side and exa- 
mined witnesses without the least objec- 
tion from the side of the plaintiff. With 
full knowledge of his right to have the 
defence against delivery of possession 
struck out, the plaintiff raised no objec- 
tion to the defendant’s evidence, The con- 
duct on the part of the plaintiff and the 
facts and circumstances of this case clear- 
ly indicate that the plaintiff did waive 
his right given to him under Section 17 
(3) of the West Bengal Premises Tenancy 
Act. There is no material to show that the 
plaintiff did not intentionally waive his 
right. His inaction to exercise his right or 
his gross carelessness or absence of dili- 
gence in the matter of taking action under 
Section 17 (3), even if there (sic) would 
amount to waiver when by such conduct 
the defendant has gained some advantage 
in his favour and when judgment had 
fone against the plaintiff, After the judg- 
ment had been passed against the plain- 
tiff, he should not be heard for exercising 
the right under Section 17 (3) of the West 
Bengal Premises Tenancy Act in the ap- 
pellate stage. If such right is allowed to 
be exercised’ by the plaintiff at the appel- 
late stage to the prejudice of the defen- 
dant, when such right was not previously 
exercised by the plainviff in spite of suffi- 
cient opportunity, it would be unjust, in- 
equitable and against the principles of 
natural justice. This attempt to exercise 
right under Section 17 (3) of the West 
Bengal Premises Act at this late stage, 
cannot ‘be regarded as ‘bona fide and per- 


` 
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missive. I should hold that the. learned: 
Judge below acted illegally causing great 
injustice by directing on the prayer „of 
the appellant during argument, to strike 
out the defence of the defendant against 
delivery of possession. It is to be noted 
that in the memorandum of appeal filed 
by the plaintiff before the first appellate 
court, there was no ground touching Sec- 
tion 17 (3) of the West Bengal Premises 
Tenancy Act. 


q. In the case before me, the find- 
ing of the trial court is that there was no 
arrear of rent at the time of hearing of 
the suit, The arrears as alleged by the 
plaintiff were all deposited in time in- 
cluding the amounts at the rate of month- 
ly rent during the pendency of the suit 
except for the month of June, 1970. The 
plaintiff could be entitled to get a decree 
for eviction on the ground of arrears of 
rent as alleged by him but the allegations 
‘proved incorrect. When the suit was filed 
by the plaintiff, the defendant was not in 
arrear of rent for any -month and there- 
fore, the suit could not succeed even if 
there was any default in deposit of 
amounts at the rate of the rent per month, 
during the pendency of the suit. At best 
that could give the plaintiff a right to 
have the defence against delivery of pos- 
session struck out, But, simply by getting 
the defendant’s defence against delivery 
of possession struck out, the. plaintiff can- 
not succeed in his case on the ground of 
default if the arrears of rent as contem- 
plated in Section 13 of the West Bengal 
Premises Tenancy Act ‘be not proved. 
Even if the plaintiff could get the bene- 
fit under Section 17 (3) of the West Ben- 
gal Premises Tenancy Act, that would not 
have given any decree on the ground | of 
default in payment of rent unless the 
ground is proved, The learned Additional 


District Judge below erred in law to strike . 


out the defence against delivery of pos- 
session of the defendant, He ought to have 
held that the appellant had already waiv- 
ed his right under sub-section (3) of Sec- 
tion 17 of the West Bengal Premises Ten- 
ancy Act during the pendency of the suit. 
He cannot in the appeal after the suit had 
been decided on merits, pray for striking 
out the defence of the defendant to undo 
a judgment passed against him. The ap- 
pellate court should not encourage such 
unjust, illegal and unreasonable demand 
of the plaintiff. 


8. From another standpoint, the 
action taken by the appellate court below 
to strike out the defence cannot be held 
to be legal and sustainable. Sub-section 
(1) of Section 17 of the West Bengal Pre- 
mises Tenancy Act says that within the 
period mentioned therein after appear- 
ance in the suit or proceeding filed by 
the landlord for ejectment of the tenant 
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on any ground mentioned in Section 13 of 
the Act, the latter shall subject to 
sub-section (2) of Section 17 deposit 
arrears of rent if any with interest as 
indicated and shall go on depositing 
amount at the rate of rent month by 
month, Sub-section (2) of Section 17 says 
among other things that in any suit or 
proceeding referred to in sub-section (1), 
if the tenant disputes as to amount of rent 
payable by him, he shall within the time 
mentioned deposit the amount admitted 
by him along with an application for de- 
termination of the rent payable by him. 
The Court shall then determine the 
amount and the tenant shall deposit the 
same in the manner and within the time 
to be specified in the order of the court. 
Sub-section (2A) speaks about the exten- 
sion of time for deposit as mentioned in 
sub-section (1) or (2). The next relevant 
sub-section is (3) which says that if the 
tenant fails to deposit or pay any amount ` 
or instalment, as the case may be refer- 
red to in sub-sections (1), (2) and (2A) of 
Section 17, the Court shall order the de- 
fence against delivery of possession to be 
struck out and shall proceed with the 
hearing of the suit. From the reading of 
sub-sections (1), (2), (2A) and (3) of Sec- 
tion 17 of the Premises Tenancy Act, 

have no doubt to hold that the procedures 
referred to therein are to be followed and 
complied with in the trial court “where 
the suit is pending for hearing and deci- 
sion and that the plaintiff-landlord, if 
willing to exercise his right under sub- 
section (3) for getting the defence struck 
out, must do so in the trial court and not 
in the appellate court where the appeal 
awaits decision. That right again: must be 
exercised ‘before. the defendant starts 
leading evidence in support of his defence 
against the grounds‘of eviction under Sec- 
tion 13 of the West Bengal Premises 
Tenancy Act. Once the trial court decides 
the case on merits on consideration of the 
evidence on record including that of the 
defendant adduced without any objection 
by the landlord and the suit or proceed- 
ing is disposed of, it will have no jurisdic- 
tion after the judgment to recall the same 
for the purpose of striking out the de- 
fence of the defendant which has already 
been considered for the decision of the 
ease. Such interference is unthinkable if 
the judgment has been passed in favour 
of the defendant. The language of Section 
17 clearly says that the landlord can have 
the defendant's defence against delivery 
of possession struck out under sub-section 
(3) in the trial court alone and that such 
right cannot be claimed for the first time 
before the appellate court. Besides the 
scheme of Section 17 and the language in 
sub-sections (1), (2), (2A) and (3), we get 
at the end of sub-section (3), '......... the 
Court shall order the defence against deli- 
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very of possession to, be struck out and 
shall proceed with the hearing of the 
suit”. The word ‘suit’ is significant. There 
is no indication anywhere to suggest that 
in the appellate stage the court can strike 
out the defence to dismiss the suit. Rather 
the very language in sub-section (3) 
clearly indicates that the defence shall be 
struck out before the hearing of the suit 
in the trial court is concluded. The word 
‘suit? does not include or imply appeal in 
sub-section (3). There is no provision in 
the Act giving any power to the appellate 
court to strike out defence at the instance 
of the landlord. Had there been any such 
intention it would have been clearly stat- 
ed that the appellate court would proceed 
with the hearing of the appeal by strik- 
ing out defence. In the West Bengial Pre- 
mises Tenancy Act, 1956 there is re- 
ference to appeals and appellate jurisdic- 
tion of the Court for doing certain func- 
tion. For example, to mention one in- 
stance, there is such reference to appel- 
late jurisdiction in Explanation under 
sub-section (1) of Section 17-D., 


9. In this connexion I have al- 
ready noticed that the provision of sub- 
section (1) of Section 17 of the Premises 
Tenancy Act is a procedure to be follow- 
ed during the pendency of the ‘suit’ as in 
the case of other sub-sections (2), (2A) 
and (3) observed hereinbefore. Regarding 
sub-section (1), R. N.-Dutt, J. in the case 

- of Radharani v. Angurbala, (1963) 67 Cal 
WN 501, held as follows:— 


EA Lastly the suit may be dis- 
posed of after trial on merits. The suit 
may either be dismissed or decreed, If the 
suit is dismissed, the tenant continues to 
bea tenant but if decreed, he ceases to 
be a tenant, But in any case the suit 
ceases to be pending after such disposal 
and operation of sub-section (1) comes to 
an end. There may be an appeal against 
the decision of the trial court. During the 
pendency of the appeal there is no liabi- 
lity to deposit rent under sub-section (1) 


Cece rcevaeerene 


In the same line of thought it may also 
be said that after the disposal of the suit 
by trial court on merits, the suit comes 
to an end and in the appellate court there 
can be no question of striking out of the 
defence and proceeding with the hearing 
of the suit which has already been decid- 
ed. In the view, I have taken as discussed 
earlier, I should hold that the appellate 
court below acted illegally ‘by striking 
out the defence as stated in the judg- 
ment and decreeing the suit on that 
ground although it did not disturb the 
findings of the trial court that the plain- 
tiff had failed to prove the grounds of his 
reasonable requirement for the suit pre- 
mises and of default in payment of rent 
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as required under law. The evidence on 
record justifies the dismissal of ‘the suit. 
10. In view of my finding above, 
the appeal is allowed with costs. The 
judgment and the decree- of the learned 
Subordinate Judge in the appeal below 
are set aside and the judgment and the 
decree of the trial court are restored. The 
appellant shall also get the costs in the 
courts below. 
Appeal allowed. 
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M/s. Hoare Miller & Co. Ltd., Peti- 
tioners v. The Assistant Collector of Cus- 
toms and others, Respondents, 

Matter No. 677 of 1967, D/- 7-7-1975. 

(4) Imports and Exports (Control) 
Act (1947), S. 3 (1) — Scope. 

The authority under S. 3 (1) is given 
to impose restrictions in all cases and also 
in specified classes of cases. The expres- 
sion “all cases” is wide enough to cover 
cases of both direct and indirect exports. 
Thus, an order under S. 3 cannot be said 
to be without jurisdiction merely because 
it restricts export indirectly. (Para 6) 

(B) Imports and Exports (Control) 
Act (1947), S. 3 — Effect of deeming pro- 
vision in S. 3 (2) — Order under S. 3 (1), 
if can be deemed to. have been made for 
purposes of S. 11 (2) of Customs Act. 

The legislature does not enjoin that 
the purposes of S. 11 of the Customs Act, 
1962 should be engrafted to an order 
made under S. 3 (1) of Imports and Ex- 
ports (Control) Act. S. 11 (1) of the Cus- 
toms Act empowers the Central Govern- 
ment to prohibit export or import of 
goods for the purposes mentioned in Sec- 
tion 11 (2), By virtue of S. 3 (2) of the 
Imports and Exports (Control) Act, the 
goods prohibited by S. 3 (1) shall also be 
deemed to have been prohibited under 
S. 11 of the Customs Act. The role of the 
deeming provision in a leigslation is often 
to bring within the scope of legislation 
something which normally is not within 
its scope, but unless the legislation so en- 
joins the causation or the motivation of 
thing which is not within the scope of 
legislation does not come within the deem- 
ing provision. (Para 7) 


The effect of the deeming provision, 
in S, 3 (2) is not that the order made 
under S. 3 (1) should be deemed to have 
been made for the purposes enjoined 
under S. 11 (2) of the Customs Act, There- 
fore, the principle which should guide the 
interpretation of the expression. of an 
order made under S, 11 of the Customs 
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Act, cannot, -be applicable to an order 
made under S, 3 (1) of the Imports and 
Exports (Control) Act. (Para 8) 


(C) Imports and Exports (Control) 
Act (1947), S.3 (1) — Expression. “ali 
cases” — Meaning — Order prohibiting 
export of “all goods” to a country held to 
be beyond the authority given by S. 3. 

The expression “all cases” in S, 3 (1) 
has to be read in conjunction with speci- 
fied classes of cases. The expression “all 
cases” canmot be so construed as to mean 
the goods of specified description to mean 
goods identified by destination of the 
goods. “Description” is here an adverb 
relating to the goods, that is to say, to the 
qualities of the goods and not to the iden- 
tification of the goods. When by any pro- 
vision authority is given to impose restric- 
tion on the. trade that provision must ac- 
cordingly be construed strictly. Thus, an 
order under S. 3 (1) prohibiting export of 
“all goods” to a country is beyond the 
authority given by S. 3 ‘because there is 
- no specification of the goods intended -to 
be prohibited (Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1967 Punj 174 = 1967 Cri LJ 581 5 
AIR 1961 SC 1762 = (1961) 2 Cri LJ 828 5 
AIR 1957 SC 637 = 1957 Cri LJ 1014 7 
AIR 1957 Cal 88 = 1957 Cri LJ 1238 4 
AIR 1955 SC 661 = 1955 SCR 603 7 
AIR 1952 SC 317 = 1952 Cri LJ 1269 5 
1939 AC 468 = (1939) 3 All ER 98 -` 7 
ATR 1915 Bom 232 = 17 Bom LR 1087 11 


ORDER :— In this application under 
Article 226 of the Constitution Messrs. 
Hoare Miller & Co. challenges the notice 
dated 5th Octobeř, 1967 issued by the 
Assistant Collector of Customs to the peti- 
tioner to show cause why the goods cove- 
red by the three shipping bilis mention- 
ed in the said notice should not be confis- 

' cated under Section 113 (d) of the Cus- 
toms Act, 1962 and why penal action 
should not be taken against the petitioner 
under Section 114 of the Customs Act, 
1962. After setting out the facts of those 
three shipping bills the notice stated, inter 
alia, as follows: 

"3. The facts detailed in para. 2 tend 
to show that the contracts in respect of 
the subject goods have been entered into 
between Messrs. Union Agencies (Distri- 
butors) Pvt. Ltd. Rhodesia and the expor- 
ters, The name of their Zambia Associates 
Messrs, Factors Zambia Ltd., had been 
utilised as a cover and Messrs. J. N. Bar- 
nett & Co. Beirs as their Agent for diver- 
sion of the goods to Rhodesia. 

Exports to Rhodesia are prohibited in 
terms of the Government of India order 
No, 9/65 dated 17-11-65 issued under Sec- 
tion 3 of the Imports & Exports (Control) 
Act. 1947. As it appears that Messrs. 
Hoare Miller & Co. Ltd., have filed the 
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shipping bills under reference in an at- 
tempt at exporting the goods to Rhodesia 
in contravention of the aforesaid prohibi- 
tion, the goods under reference appear to 
be liable to confiscation under Section 113 
(d) of Customs Act and Messrs. Hoare 
Miller & Co. Ltd. is liable to penal action 
under Section 114 ibid, for attempting to 
contravene Section 11, Customs Act read 
with Sec. 3, Imports & Exports (Control) 
Act, 1947, ; 

Messrs, Hoare Mills & Co. Ltd. are 
hereby directed to explain in writing 
and to show cause within a week hereof 
why the goods should not be confiscated 
under Section 113 (d), Customs Act. 1962 
and why penal action should not be taken 
against them under Section 114, Customs 
Act, 1962, They should also produce docu- 
mentary evidence if any in support of 
their explanation. They may also inform 
this office in writing if they would like 
to avail of any personal hearing in this 
matter. 

If no reply is received within the sti- 
pulated time, the case will be adjudicated 
on the basis of evidence on record with- 
out any further reference to them. 

This is without prejudice to any other 
action that may be taken under any other 
law for the time being in force in India. 

They may take inspection of the 
documents and copies thereof by prior ap- 
pointment with the undersigned.” 

2. In effect, the notice stated that 
the goods covered by the shipping bills 
were indirectly meant for Rhodesia ex- 
port to which country was prohibited and 
as such the petitioner has contravened the 
provisions of law, In this connection, it is 
relevant to refer to the Notification of 
the Ministry of Commerce prohibiting ex- 
port of goods to Rhodesia. The said noti- 
fication was to the following effect:— 

“S, O. 3613.— In exercise of the pow- ` 
ers conferred by Section 3 of the Imports 
and Exports (Control) Act, 1947 (18 of 
1947). the Central Government hereby 
prohibits the import and export of all 
foods, whether directly or indirectly, into 
or from any port or place in India, from 
or to any place in Rhodesia. 

“No. IPC (Genl. 44)/65 
P. Sabanayagam, 

Chief Controller of Im- 
ports & Exports.” 

3. In this application under Arti- 
cle 226 of the Constitution the petitioner 
has challenged the said show cause notice. 
For the purpose of this application the 
petitioner has confined the challenge to 
three grounds. It was contended, firstly,- 
that the prohibition of export was by the 
Controller and not by the Central Gov- 
ernment. It was contended that under the 
Imports and Exports (Control) Act, 1947 
it was the Central Government which was 
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competent to impose any prohibition and 
not the Controller. Secondly, it was urged: 
that there was no juirsdiction under Sec- 
tion 3 of the Imports and Exports (Con- 
trol) Act, 1947 to restrict export indirect- 
ly. It was submitted that such a restric- 
tion amounted to vague restriction. It 
was, thirdly, urged that the order in ques- 
tion was not valid inasmuch as there was 
no specification of the goods intended to 
be prohibited, I will examine the validity 
of the each one of the aforesaid three con- 
tentions. In this connection, it may be 
relevant, first to refer to the provisions of 
the Imports and Exports (Control) Act, 
1947. Section 3 of the said Act provides as 
follows :— 

“3. Powers to prohibit or restrict im- 
ports and exports.— (1) The Central Gov- 
ernment may, by order published in the 
Official Gazette, make provisions for pro- 
hibiting, restricting or otherwise control- 
„ling, in all cases, or in specified classes of 
cases and subject to such exceptions, if 
any, as may be made by or under the 
order; 

(a) the import, export, carriage coast- 
wise or shipment as ships, stores of goods 
of any specified description; 

(b) the bringing into any port or 
place in India of goods of any specified 
description intended to be taken out of 
India without being removed from the 
ship or conveyance in which they are be- 
ing carried. 

(2) All goods to which any order 
under sub-section (1) applies shall be 
deemed to be goods of which the import 
or export has been prohibited under Sec- 
tion 11 of the Customs Act, 1962 (52 of 
1962), and all the prohibitions of that Act 
shall have effect accordingly. 


(3) Notwithstanding anything con- 
tained in the aforesaid Act, the Central 
Government may, by order published in 
the Official Gazette, prohibit, restrict or 
impose conditions on the clearance, whe- 
ther for home consumption or for ship- 
ment abroad, of any goods or class of 
goods imported into India.” 


4, The first contention, therefore, 
was as mentioned before the Central Gov- 
ernment was authorised to impose prohi- 
bition, if any, and the prohibition in this 
case was not by the Central Government. 
It was contended that under the Imports 
and Exports (Control) Act, 1947 the Chief 
Controller being himself an authority 
created by the Act, could not himself ex- 
ercise the powers under the Imports and 
Exports (Control) Act, 1947. In this con- 
nection reference was made to the provi- 
sions of clause 6 of the Imports (Control) 
Order, 1955 and clause 8 of the Exports 
(Control) Order, 1968. On behalf of the 
respondents learned counsel however con- 
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tended that it was wrong to contend that 
the Chief Controller had made the im- 
pugned order, It was submitted that the 
order in question had been made by the 
Central Government and the said order 
had been merely authenticated by the 
Chief Controller of Imports and Exports. 
In this connection reliance was placed on 
the decision of this court in the case of 
C. T. A. Pillai v. H. P. Lohia, AIR 1957 
Cal 83. There it was held that under the 
Imports and Exports (Control) Act (1947), 
a Joint Secretary or Deputy Secretary 
and also assistant and under secretaries 
were entitled to authenticate the order 
of the Government and there was no rea- 
son to think that the orders authenticated 
by them were not orders by the Govern- 
ment. Reliance was also placed on Article 
77 of the Constitution. My attention was 
also drawn on behalf of the respondents 
to the Authentication (Orders and Other 
Instruments) Amendment Rules, 1965 
which amended the Authentication 
(Orders and Other Instruments) Rules, 
1958. The relevant provisions of Authen- 
tication 1958 Rules provided, inter alia, 
as follows:— 

“(2) Orders and other instruments 
made and executed in the name of the 
President shall be authenticated............ v 

5. In 1965 the Amendment Rules 
provided as follows: 

“In Rule 2 of the Authentication 
(Order & Other Instruments} Rules, 1958. 

(i) in clause (aa) the word ‘or’ shall 
be added to the end— 

(ii) After clause (aa) the following 
clause shall be inserted namely: 

(aa) (sic) in the case of orders and 
other instruments relating to the office of 
the Chief Controller of Imports and Ex- 
ports. by the Chief Controller of Imports: 
and Exports.” 

It was, therefore, contended on behalf of 
the respondents that by virtue of the said 
Authentication (Order and Other Instru- 
ments) Rules, 1958 as amended in 1965, 
the impugned order which was signed by 
the Chief Controller of Imports and Ex- 
ports should be deemed to have been 
passed by the Central Government. In 
view of the provisions of the General 
Clauses Act and in view of the said am- 
ended Rules I would have been inclined 
to accept this contention on behalf of the 
respondents and to hold that the impugn- 
ed order was really passed by the Cen- 
tral Gevrnment and was properly authen- 
ticated by the Chief Controller of Im- 
ports and Exports. The controversy is not 
whether the order was properly authenti- 
cated but whether the Chief Controller 
was duly authorised to make the order on 


behalf of the Central Government. 
But unfortunately on behalf of 
the respondents no documents had 
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been produced before me showing the 
authority of the Chief Controller. My at- 
tention was drawn to a decision of the 
Supreme Court in the case of E. G. Bar- 
say v. State of Bombay, AIR 1961 SC 1762 
and counsel drew my attention to the ob- 


servations of the Supreme Court in para- . 


graphs 25 and 26 of the said judgment. 
There the Supreme Court upheld the 
order as there was evidence that the order 
made by the Deputy Secretary was on 
behalf of the Central Government in ex- 
ercise of the powers conferred on him 
under the Rules, But the Supreme Court 
observed in respect of an order which was 
couched in more or less similar terms, 
that in legal position the order in ques- 
tion in that case did not comply with the 
provisions of Article 77 (2) of the Consti- 
tution. It does not, however, appear that 
the attention of the Supreme Court was 
drawn to the relevant provisions of the 
General Clauses Act. Be that as it may, 
I need not in the view I have taken on 
other aspects of this matter, express my 
opinion on this point urged by on behalf 
of the petitioner. In this connection coun- 
sel also drew my attention to the obser- 
vations of the Supreme Court in the case 
of State of Bombay v. Purushottam Jog 
Naik, AIR 1952 SC 317 and P. B, Parda- 
sani v. The State. AIR 1967 Punj 174. But 
as I have mentioned hereinabove, in the 
view I have taken, it is not necessary for 
me to go into the question any further. 


6. The next question, is, whether 
Section 3 of the Imports and Exports 
(Control) Act, 1947 authorises imposition 
of restriction as to cover exports made 
indirectly. I have noticed the language 
used in Section 3, It authorises the Cen- 
tral Government to make provisions by 
prohibiting and restricting or otherwise 
controlling “in all cases or in specified 
class of cases” the import, export etc. 
Therefore. the authority is given to im- 
pose restrictions in all cases and also _in 
specified classes of cases. In my opinion 
the expression “all cases” is wide enough 
to cover cases of both direct and indirect 
exports, Therefore, I am unable to accept 
the contention that the impugned order 
was without jurisdiction and as such the 
show cause notice was bad. 


7. The third ground which was 
urged in this case was that the authority 
given to the Central Government by Sec- 
tion 3 of the Imports and Exports (Con- 
trol) Act, 1947 was to restrict or to put 
restrictions on imports and exports of 
goods “of specified description”. It was 
contended that the section did not autho- 
rise the Central Government to put an 
embargo against all exports to a particu- 
lar country The quetsion, therefore, is 
whether identification of goods as being 
destined for a particular country can be 
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said to fulfil the requirement of “goods 
of specified description” in Section 3 of 
the aforesaid Act. Whether identification 
is the specification that was required to 
be made under clause (a) of Section 3 of 
the Act, Counsel on behalf of the respon- 
dents contended that the expression ‘in 
all cases or in specified classes of cases” 
in the section was wide enough to cover 
the impugned notification. He urged that 
the Court should take into consideration 
the fact that it was the Government 


. Policy to ban trade with Rhodesia because 


of the colour policy followed by that 
country. Therefore, in order to maintain 
international peace and harmony this res- 
triction had been imposed and I should 
construe the provision of the Act liberally 
having regard to the mischief which thé 
Act was intended to avoid and having re- 
gard to the purposes contemplated to be 
fulfilled by the Act. It is in those lights 
the counsel for the respondent contended 
that the expression ‘all cases or specified , 
classes of cases’ should be construed and 
if such a construction was made it would 
be sufficient specified description of goods 
if the goods were merely identified as be- 
ing goods meant for import or export to 
a particular country. Counsel in this con~ 
nection drew my attention to several deci- 
sions in aid of the proposition that the 
Courts should take into consideration the 
state of affairs before the legislation was 
passed, and the mischief intended to be 
removed by the legislation in order to find 
out the true meaning of the expressions 
used in a particular statute, In aid of that 
Submission reliance was placed on the 
decision in the case of Bengal Immunity 
Co. Ltd. v. State of Bihar. AIR 1955 SC 
661; Sarwan Singh Rattan Singh v. State 
of Punjab, AIR 1957 SC 637; and Ladore 
v. Bennet, 1939 AC 468. Section 11 of the 
Customs Act gives power to the Central_ 
Government to prohibit importation or 
exportation of goods for certain purposes. 
The goods, however, must be of specified 
description. The purposes for which such 
prohibition can be made are provided 
under sub-section (2) of Section 11 of the 
Customs Act, 1962 and one of the purpo- 
ses is in clause (q), namely. “the fulfil- 
ment of obligation under the Charter of 
the United Nations for the maintenance 
of international peace and security”, The 
purposes also include the implementation 
of a treaty agreement or covenant with 
another country. Therefore, counsel for 
the respondents contended that having 
Tegard to the use of the language “in all 
eases or in-specified classes of cases” in 
Section 3 of the Act and in view of the 
fact that establishment of international 
amity and peace and the obligations under 
the Charter of the United Nations are 
purposes to be served this Court should 
hold that the specification of goods can be 
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by mere identification of goods by desti- 
nation to a particular country. While 
there is no dispute that if there is ambigu- 
ity the Court in order.to resolve that am- 
biguity in a particular statute, or if any 
question of construction arises, is entitled 
to take into consideration the state of 
law prior to the introduction of the law 
and the mischief which the law intended 
to remedy, I am not concerned with any 
prohibition issued under Section 11 of the 
Customs Act, 1962. The expression, ‘speci- 
fied description’ is used in Section 11 of 
the Customs Act, 1962 and if a question 
arises as to whether the aforesaid re- 
quirement of description would be suffi- 
ciently fulfilled by identification of goods 
as being destined for a particular coun- 
try, I need not express any opinion at 
this stage. But it has to be borne in mind 
that I am concerned with Section 3 of the 
Imports and Exports (Control) Act, 1947 
and that Act does not refer to any of the 
purposes mentioned in sub-clause (2) of 
Section 11 of the Customs Act, 1962. My 
attention, however, was drawn to sub-sec- 
tion (2) of Section 3 of the Imports and 
Exports (Control) Act, 1947 which I have 
noted before. By the said sub-section if 
there is a prohibition under sub-section 
(1) of the Imports and Exports (Control) 
Act, 1947, the legislature requires the said 
prohibition should be deemed to have 
been made under Section 11 of the Cus- 
toms Act, 1962. But can it be said that by 
that deeming provision it has also to be 
deemed that when a prohibition is impos- 
ed under sub-section (1) of the Imports 
and Exports (Control) Act, 1947, the same 
was also for the purposes of Section 11 of 
the Customs Act, 1962? The deeming pro- 
visions in legislations are occasions when 
very often pent up legal romance is al- 
lowed its full play. But I am of the opin- 
ion that while it is improper to boggle 
one’s imagination it is not proper either 
simply because there is a deeming provi- 
sion to deem further than what the legis- 
lature enjoins the Courts to do. The legis- 
lature in this case, in my opinion, does 
not enjoin that the purposes of Section 11 
of the Customs Act, 1962 should be en- 
grafted to an order made under sub-sec- 
tion (1) of Section 3. Sub-section (1) of 
Section 11 of the Customs Act, 1962 em- 
powers the Central Government to prohi- 
bit export or import of goods for the pur- 
poses mentioned in sub-section (2) of that 
section. By virtue of sub-section (2) of 
Section 3 of the Imports and Exports 
(Control) Act, 1947 the goods prohibited 
by sub-section (1) of that section shall 
also be deemed to have been prohibited 
under Section 11 of the Customs Act, 1962. 
The role of the deeming provision in a 
legislation is often to bring within the 
cope of legislation something which nor- 
mally is not within its scope, but unless 
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the legislation so enjoins the causation or 
the motivation of thing which is not with- 
in the scope of legislation does not come 
within the deeming provision. 


8. The effect of the deeming pro- 
vision, in this case in my opinion, is not 
that the order made under sub-section (1) 
of Section 3 of the. Imports and Exports 
(Control) Act, 1947 should be deemed to 
have been made for the purposes enjoin- 
ed under Section 11 (2) of the Customs 
Act, 1962. Therefore, the principle which 
should guide the interpretation of the 
expression of an order made under Sec- 
tion 11 of the Customs Act, cannot, in my 
opinion, be applicable to an order made 
under sub-section (1) of Section 3 of the 
Imports and Exports (Control) Act, 1947. 


9. Quite apart from this, it appears 
to me that the construction which is be- 
ing contended for on behalf of the res- 
pondents cannot be accepted. The effect 
of the construction would be to make the 
section read as follows (leaving aside the 
non-essential part). i 

“The Central Government may, by 
order published in the Official Gazette, 
make provisions for prohibiting, restrict- 
ing or otherwise controlling. in all cases, 
or in specified classes of cases......... the 
import, export......... of goods of any spe- 
cified description.” 


10. Therefore, the expression ‘all 
cases’ has to be read in conjunction with 
specified classes of cases. The expression 
‘all cases’ cannot be so construed as to 
mean the goods of specified description to 
mean goods identified by destination of! 
of the goods. ‘Description’ is here an ad-, 
verb relating to the goods, that is to say, 
to the qualities of the goods and not to 
the identification of the goods. It should: 
be borne in mind that by this provision, 
authority is given to impose restriction 
on the trade and must accordingly be 
strictly construed. q 


11. In this connection, a similar 
question arose in the case of Karl Ettlin- 
ger & Co. v, Chagandas & Co., AIR 1915 
Bom 232. In that case under Section 19 of 
the Sea Customs Act, 1878 the Govern- 
ment was empowered to prohibit export 
of specified articles or things. The defen- 
dant in that case by a contract made on 
July 24, 1914 had agreed to supply to the 
plaintiffs one thousand tons freight at 11s. 
6d. per ton, the material to be carried 
being manganese, from Bombay to Ant- 
werp, shipment in September. On the 7th 
September. 1914 the defendants telegra- 
phed to the plaintiffs that owing to force 
majeure the contract was cancelled. The 
plaintiffs refused to accept cancellation 
and sued for damages It was contended 
that the Government of India’s notifica- 
tion of 7th August. 1914 prohibiting ex- 
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port of all materials used for manufac- 
ture of ammunition and explosives cover- 
ed the case and had rendered the contract 
impossible of performance. It was held 
that under the Sea Customs Act the. Gov- 
ernment was only empowered to prohibit 
export of specified article and it was not 
enough to describe different commodities 
ejusdem generis in vague description. In- 
asmuch as the notification in that case did 
not specifically prohibit the export of 
manganese, performance of the contract 
had not become unlawful and the con- 
tract not having become impossible the 
defendants were held to be liable. I am 
in respectful agreement with the ratio of 
the said decision and I am of the opinion 
that the said ratio is applicable to the 
facts of this case. If that is the position 
then the order dated 17th April, 1964 
which prohibited export of ‘all goods’, in 
my opinion, was beyond the authority 
given by Section 3 of the Imports and 
Exports (Control) Act, 1947. As such the 
show cause notice based on the alleged 
violation of the said order, in my opinion, 
is without jurisdiction. In the premises, 
on this ground I would hold that the 
notice was issued without jurisdiction 
and, therefore, the respondents had no 
authority to issue the show cause notice 
dated the 5th October, 1967. 

12. The notice dated 5th October, 
1967 is therefore, quashed and appropri- 
ate- writ in the nature of certiorari de 
issue and the. respondents are restrained 
from proceeding under the said notice and 
a writ in the nature of mandamus do 
issue, The Rule: is made absolute to the 
extent indicated above. 

13. In the facts and circumstances 
of this case, there will be-no order as to 
costs. 


14. There will be a stay of opera- 


tion of this order for a period of six 
weeks. 


Rule made absolute. 
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Hiralal Agarwala, Appellant v. Bhagi- 
rathi Gore and others, Respondents. 

A. F., A, D. No. 929 of 1969, D/- 17-8- 
1975. 

(A) Specific Relief Act (1963), S. 15 — 
Decree for specific performance — Scope 
of right of decree-holder under. 


A decree for specific performance 
passed on the basis of a contract for sale 
of immovable property does not create 
any interest in the property in favour of 
the decree-holder. It only super-adds the 
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sanction of the Court to enforce it 
through the medium of court. As such the 
decree-holder can enforce the said con- 
tract and get it enforced through court, 
subject to whatever interest the judg- 
ment-debtor had at the time of execution. 
AIR 1922 Cal 412 (2), Distinguished. 
(Para 16) 
(B) Trusts Act (1882), S. 91—Scope— 
Equitable right under — Enforceable in a 
suit for specific performance, 


Section 91 of the Indian Trusts Act, 
1882, creates an equitable right to be en- 
forced in a suit for specific performance. 

G aras 20 and 22) 

(C) T. P. Act (1882), S. 53-A — Plea 
under — Cannot be raised for first time in 
second appeal — (Civil P. C. (1908), Sec- 
tion 100). 

The plea under S. 53-A being a mix- 
ed question of law and fact cannot be 
allowed to be raised for the first time in 
the second appeal by the respondent to | 
support the judgment on this plea which 
was never raised at the earlier stages. AIR 
1934 PC 235, Relied on. (Para 23) 

(D) Registration Act (1908), S. 17 (2) 
Explanation — Registration of. document 
not requiring registration: — No scope for 
constructive notice, 


If the document requires no registra- 
tion, registration of such a document will 
not raise a constructive notice against the 
purchaser of such a property, as under 
the law he was not bound to search the 
registration office, to find out whether the 
property proposed to be purchased was 
the subject-matter of a contract and whe- 
ther the same was registered, (Para 25) 

(E£) T. P. Act (1882), S. 54 — Sale at a 
reduced price — Not sufficient to show 
that it is not bona fide. 


Merely showing the difference in 
price between the two sale deeds relating 
to the same property, executed at dif- 
ferent times, it cannot be said that the 
subsequent purchase at a reduced price 
must be collusive and as such it cannot be 
said to be a bona fide one. On the con- 
trary, the mala fide purchaser generally 
inflates the price. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1934 PC 235 = 60 Cal LJ 370 23 
AIR 1922 Cal 412 (2) = 34 Cal LJ 79 15 

Bhabesh Chandra Mitra and Para- 
mesh Chatterjee, for Appellant; Sudhir 
Kumar Acharya, D. N. Chatterjee and 
Sudhangsu Kumar Hazra, for Respon- 
dents. 

SEN GUPTA, J.:— This appeal is at 
the instance of the plaintiff who has chal- 
lenged the judgment and decree passed by 
Sri P, Chatterjee, Addl. District Judge, 
5th Court at Alipore in Title Appeal No. 
1411 of 1967 reversing the decision of Shri 
L. K. Pal, Subordinate Judge, 9th Court 
at Alipore in Title Suit No, 78 of 1965. 
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2. The plaintiff brought the suit 
in the Subordinate Judge’s Court on the 
allegation that he purchased the suit pro- 
perty from defendant No. 1 by a register- 
ed kobala dated 18-11-55; on the same day 
defendant No. 1 executed a registered 
kabuliyat in favour of him and the defen- 
dant No, 1 became a tenant under the 
plaintiff at a monthly rental of Rs. 40-8-0 
in respect of the suit premises, 


3. The plaintiff filed Title Suit 
No. 357 of 1956 in the 2nd Court of Mun- 
sif at Baraset for ejfectment of defendant 
No 1 from the suit premises and for 
mesne profits. Defendant No. 1 contested 
the said suit and for the first time dis- 
closed that he executed a registered deed 
of agreement on February 24, 1953 in 
favour of defendant No, 2 wherein it was 
stated that defendant No. 2 agreed to pur- 
chase the suit property at a sum of 
Rs. 4001 out of which the earnest money 
already paid was Rs. 3001, On coming to 
know about the said fact the plaintiff im- 
pleaded defendant No, 2 as a party in 
that. suit. The said defendant No. 2 assert- 
ed that on the strength of the deed of 
agreement dated 24-2-53 he filed Title 
Suit No. 13 of 1956 in the 9th Court of 
Subordinate Judge at Alipore for specific 
performance of contract against defen- 
dant No. 1. That suit was decreed on 10th 
April, 1956. Defendant No. 2 got posses- 
sion in the suit premises on 16th Decem- 
va 1956 in Title Execution Case No, 8 of 


4, The plaintiff got the decree for 
mesne profits against defendant No. 1 in 
Title Suit No, 357 of 1956 but his prayer 
for khas possession of the premises in 
suit was refused. In the second appeal 
against the judgment and decree passed 
in Title. Suit No. 357 of 1956 all questions 
involved as between the plaintiff and de- 
fendant No. 2 in respect of the suit pro- 
perties were left open. 


5. The plaintif next filed Title 
Suit No. 78 of 1965 for evicting the defen- 
dants from the suit premises and for get- 
ting khas possession as well as mesne pro- 
fits from them. Defendant No. 2 Bhagi- 
rathi Gore contested the claim of the 
plaintiff in this suit. According to him, 
the plaintiff was the purchaser of the suit 
property with notice of his agreement 
with defendant No. 1 for the purchase of 
the suit premises at a sum of Rs. 4001 
dated 24th April, 1953; the plaintiff thus 
could not be said to be a bona fide pur- 
chaser for value without notice: he fur- 
ther contended that the sale in favour of 
the plaintiff by defendant No, 1 was a 
collusive one which was created only to 
defeat and delay his claim in respect of 
the property in question, Other conten- 
tions which were raised in the said suit 
are not relevant for the purpose of consi- 
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deration in this appeal. The contentions 
of defendant No. 2 were not accepted by 
the trial court who decreed the suit in 
favour of the plaintiff. Against the said 
decision defendant No. 2 preferred Title 
Appeal No. 1411 of 1967. The court of ap- 
peal below allowed the said appeal and 
dismissed the suit, Against the said judg- 
ment and decree this second appeal has 
been preferred by the plaintiff. 

6. It will be convenient to refer to 
the parties in their original characters of 
plaintiff and defendants, bearing in mind 
that the plaintiff is now the appellant and 
the defendants Nos, 1 and 2 are now res- 
pondents Nos. 2 and 1 respectively. 

7. Mr. Bhabesh Chandra Mitra, 
learned Advocate for the plaintiff-appel- 
lant has challenged the said finding of 
the court of appeal below on the ground 
that on the materials on record the said 
finding was not justified and also bad in 
law, Mr. Mitra went so far as to argue 
that even if all the averments of defen- 
dant No. 2 as made in his written state- 
ment be accepted still then as the plaintiff 
was not made a party in Title Suit No, 13 
of 1956 of the 9th Court of Subordinate 
Judge for specific performance of con- 
tract brought by defendant No. 2, he can- 
not resist the claim of the plaintiff in the 
suit; whether the plaintiff was a bona fide 
purchaser for value with notice or not is 
immaterial in this case as he was not 
made a party in Title Suit No. 13 of 1956. 
According to Mr. Mitra, this is a claim 
or this is a competition for establishing 
the right of the respective. parties on the 
basis of two title deeds—one dated 18-11- 
55 and another dated 24th September, 
1956; the plaintiff’s kobala being earlier in 
time would prevail as, according to the 
plaintiff, the deed of agreement even as- 
suming to be a bona fide one did not 
create any charge on the property in 
question. 

8. Mr. Acharya, learned Advocate 
for Bhagirathi Gore defendant No, 2 (res- 
pondent No. 1), on the other hand, con- 
tends that since the: purchase of the pro- 
perty by Bhagirathi he has been possess- 
ing the same; that he-being the purchaser 
of the suit property on the basis of the 
prior deed of agreement, Ext. M dated 
24-2-53, his title will relate back from 
that date; in any case he has acquired an 
equitable right on the basis of that agree- 
ment to avoid the plaintiffs sale deed 
dated 18-11-55 by which he purchased the 
suit property. Before we enter into the 
discussion of the respective points raised 
in this case, we like to state certain ad- 
mitted facts to show how defendant No. 1 
dealt with the property. He first sold the 
same to one Mangilal. 

9. Sitaram brought the Title Suit 
No. 87 of 1953 against the heirs of Mangi- 


1975 


lal for specific performance of contract on 
25-2-53 and got the decree on 11-5-54. 
He got the sale deed in his favour on 
15-3-55 in Title Execution Case No. 76 of 
1954. His posssession in the same continu- 
ed throughout as he was holding the pro- 
perty under Mangilal as a monthly ten- 
ant in terms of a separate deed executed 
ön 9-3-49, the same date when Sitaram 
sold the property to him, and got another 
deed for reconveyance. 


10. Just one day before the insti- 
tution of the Title Suit No. 87 of 1953, 
that is on 24-2-53, the defendant No, 1 
agreed to sell that property to defendant 
No, 2 his brother-in-law and executed a 
registered deed of agreement in favour of 
defendant No. 2. 


il. That deed of agreement was 
followed by a suit for specific perform- 
ance of a contract brought by defendant 
No, 2 against defendant No. 1 Sitaram. 
That suit was registered as Title Suit No. 
13 of 1956 in the Court of 9th Subordi- 
nate Judge at Alipore, on 11-2-56. That 
suit was decreed on 10-4-56. He got the 
sale deed in his favour through court on 
24-9-58 in Title Execution Case No. 8 of 
1956. 


12. Another pertinent fact need be 
stated here: Sometime before the Title 
Suit No. 13 of 1956 was filed Sitaram (de- 
fendant No. 1) again sold the property to 
ione Kanai Shaw on 23-6-55, who again 
resold the same to Sitaram on 18-11-55, 
the day, when plaintiff purchased the 
same trom Sitaram, 

13. The following facts, therefore, 
emerge for our consideration: That in 
the Title Suit No. 13 of 1956 brought by 
defendant No. 2, against defendant No. 1, 
the plaintiff was not a party, that the 
plaintiff's sale deed by which he purchas- 
ed the property is prior in time, as it was 
executed on 18-11-55, whereas defendant 
No, 2’s sale deed was executed on 24-9-56. 
The point for our consideration is, in a 
competition between these two kobalas 
which will prevail, 


14, There is no dispute that the 
deed executed earlier will prevail over 
the one executed subsequently. 

15. Mr. Acharya, learned Advo- 
cate for the defendant No. 2 submits that 
- as the contract for sale of the property in 
question was entered into on 24-2-53 the 
sale deed in favour of defendant No. 2 
by defendant No. 1 will relate back from 
the date of the agreement. This conten- 
tion is sought to be established by the 
decision in the case of Johur Mull Bhur- 
tra v, Jatindra Nath Bose, reported in 34 
Cal LJ 79 = (AIR 1922 Cal 412 (2)). Their 
Lordships held: 

“When a suit for specific performance 
of a contract for transfer of immovable 
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property is ended by a final decree trans- 
ferring the title, that title relates back to 
the date of the agreement on which suit is 
‘based, and the court will not permit its 
decree to be rendered nugatory by inter- 
mediate conveyances, Such a suit operates 
as lis pendens.” 

That decision is based on the principle of 
lis pendens as the transfer took place dur- 
ing the pendency of the suit for specific 
performance of contract. In the instant 
case the sale in favour of the plaintiff 
took place long before the suit for speci- 
fic performance of contract was instituted 
by defendant No. 2 against defendant No. 
1, Moreover in that Title Suit No. 13 of 
1956, the plaintiff was not made a party. 
For that reason, the decree passed in that 
suit cannot be binding on the’ plaintiff, 
and in consequence whereof the decision 
referred to by the respondent cannot 
apply in the facts of this case. 


16. Our attention has been drawn 
to the decree passed in Title Suit No. 13 
of 1956, wherein defendant No. 2 is the 
decree-holder, The effect of such a decree 
for specific performance of contract re- 
quires our consideration, In our view a 
decree for specific performance passed on 
the basis of a contract for sale of immov- 
able property does not create any inte- 
rest in the property in favour of the de- 
cree-holder. It only super-adds the sanc- 
tion of the court to enforce it through the 
medium of court, As such the decree- 
holder can enforce the said contract and 
get it enforced through court, subject to 
whatever interest the judgment-debtor 
had at the time of execution. 

17. Let us now turn to the rele- 
vant provision of Section 54 of the Trans- 
fer of Property Act. Reference may be 
made to the following part of that sec- 
tion. It is as follows:— 

“A contract for the sale of immov- 
able property is a contract that a sale of 
such property shall take place on terms 
settled between the parties. 

It does not, of itself, create any inte- 
rest in or charge on such property.” 

18. The above provision clearly 
lays down that the contract for sale does 
not create any interest in the property in 
favour of the person contracting to pur- 
chase the same. In this view of the mat- 
ter. the agreement dated 24-2-53 (Ext. M) 
by itself is of little assistance to defen- 
dant No. 2. 


19. To obviate that difficulty, Mr. 
Acharya has drawn our attention to Sec- 
tion 91 of the Indian Trusts Act, 1882. To 
understand, the implication of the sub- 
missions of Mr. Acharya in this regard, 
we quote that section here:— 

“Where a person acquires property 
with notice that another person has enter- 
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ed into an existing contract affecting that 
property, of which specific performance 
could be enforced, the former must hold 
the property for the benefit of the latter 
to the extent necessary to give effect to 
the contract.” 

20. The words “to the extent ne- 
cessary to give effect to the contract” are 
very significant. Ii means a particular 
right which the contracting party had, to 
enforce the said contract, namely a suit 


for specific performance. The plaintiff 
held that property subject to the said 
equity. The defendant No 2, on other 


condition being satisfied could have en- 
forced his contract against this plaintiff 
provided he was impleaded a party in his 
suit for specific performance. The only 
mode to enforce that trust was by means 
of that suit. The defendant No. 2 having 
failed to avail of that opportunity cannot 
resist the claim of the plaintiff, who has 
acquired a better title in the property, his 
purchase being prior in time. 

21. Mr. Acharya next contends 
that the plaintiff having purchased the 
property with notice, of the prior con- 
tract, cannot get a decree for khas posses~ 
sion of the suit premises and that such 4 
plea can be taken as a defence to defeat 
the claim of the plaintiff who is a pur- 
chaser with the notice of the prior agree- 
ment for sale. This submission . resolves 
into two parts, namely whether such a 
plea can be taken by way of defence and 
secondly whether the plaintiff can be said 
to have purchased -the property with 
notice. 

22, We have already referred to 
the provisions of Section 91 of the Indian 
Trusts Act, 1882. The said provision 
creates an equitable right to be enforced 
in a suit for specific performance, 

23. Last clause of Section 54 of 


the Transfer of Property Act clearly indi- - 


cates that by such a contract for sale, no 
interest is created. In this respect it dif- 
fers from the English law which recog- 
nises that a contract for sale recognises an 
equitable estate to the purchaser. A per- 
son can protect himself in a suit by tak- 
ing some defence, if otherwise available. 
under Section 53-A of Transfer of Pro- 
perty-Act, but apart from that such a plea 
by way of defence cannot be taken. Such 
a question was raised in the case of Khan 
Bahadur Mian Pir Bux v. Sardar Maho- 
med Tahar reported in 60 Cal LJ 370 = 
(AIR 1934 PC 235) wherein it has been 
held by their Lordships of the Judicial 
Committee that apart from Section 53-A 
an averment of possession following upon 
the contract, is not a relevant defence to 
an action for ejectment in India. We 
shall presently discuss whether the provi- 
sion of Section 58-A of Transfer of Pro- 
perty Act, is available to the defendant 
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No. 2, on the facts and materials on re- 
cord, Such a plea is not available to the 
defendant No. 2, as the same was not 
raised in the trial court. The said point 
being a mixed question of law and fact 
cannot be allowed to be raised for the 
first time in the second appeal by the res- 
pondent to support the judgment on this 
plea which was never raised at the earlier 
stages, 


24. The principles of part perfor- 
mance has been incorporated in Section 
53-A of Transfer of Property Act. When 
an instrument is defective and not com- 
pleted in the manner as prescribed there- 
for by the law for the time being in 
force, the transferor or any person claim- 
ing under him shall be debarred from 
enforcing against the transferee any right 
in respect of the property of which the 
transferee has taken or continued in pos- 
session. In the instant case, the 
defendant No. 2 actually got a sale deed 
in his favour through court. Accordingly, 
his possession, even if any, can now be 
traced on the basis of a valid deed. The 
deed of agreement, Ext. M, even if not a 
collusive one, did not create any title in 
him in the property proposed to be pur- 
chased, As such in the competition be- 
tween two title deeds— one in favour of 
plaintiff and another in favour of defen- 
dant No. 2, the former one being prior in 
time will prevail. 


25. Let us now consider whether 
the plaintiff can at all be said to be a pur- 
chaser with the notice of prior contract. 
It is not the case of the defence that the 
fact of prior contract was actually 
brought home directly to the plaintiff, ra- 
ther his case is that the plaintiff, from 
the circumstance and materials on record, 
should be presumed to have constructive 
notice of the existence of the prior con- 
tract. Mr. Acharya wants to establish his 
case that the plaintiff had constructive 
notice of the prior contract on two 
grounds, namely, that registration of such 
a deed was a sufficient notice to those 
persons intending to deal with such pro- 
perty and secondly that the defendant 
No. 2 was in actual possession of the same 
at the time when plaintiff purchased it. 
While dealing with the. first point, it is 
seen that the explanation to Section 17 
(2) has been added by Section 2 of the 
Indian Registration (Amendment) Act, 
1927. The said explanation clearly pro- 
vides that such a document requires no 
registration, In that view of the matter 
registration of such a document will not 
raise a constructive notice against the 
purchaser of such a property. as under 
the law he was not bound to search the 
registration office, to find out whether the 
property proposed to be purchased was 
the subject-matter of a contract and 
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respondents. If this be so, we do not see 
why the subsequent application should not 
be regarded as an application for the amend- 
ment of the original application, Instead of 
lumping the two together and hearing the 
parties on both of them together, the sup- 
plementary allegations made in the second 
application may be more conveniently in- 
corporated in the original -application by way 
of amendment. This power is conterred on 
the Commission both by Section 18 (1) (a) 
which enables the Commission to regulate its 
own procedure and the conduct of its busi- 
ness as also by regulation 22 which em- 
owers the Commission to amend a notice of 
earing, 

12. What is a notice of hearing? Re- 
gulation 6 states that an application made 
under Section 10 (a) (üi) by the Registrar 
shall contain the facts which constitute the 
restrictive trade practices. Regulation 7 req- 
uires a notice to be given to the person ag- 
ainst whom allegations of restrictive trade 
practices are made stating that the Commiss- 
ion proposed to hold an inquiry into the pra- 
ctices. It follows, therefore, that a notice 
must specify the allegations constituting the 
restrictive trade practices. Unless the notice 
states the allegations of restrictive trade prac- 
tices, it will be meaningless. The party on 
whom it is served will not know the very 
reason for the issue of the notice and will 
not be able to draft a statement ot case to 
meet the allegations which were to be con- 
veyed by the notice. The power to amend 
the notice thus includes the power to amend. 
the allegations conveyed by the notice. Re- 
gulation 27 also gives the Commission the 
por to give a direction that the notice of 

earing be amended. 

13. The provisions for the amend- 
ment of ‘notice contained in the Regulations 
of 1974 are even more explicit. Regulation 
72 (8) empowers the Commission to allow 
an amendment even before a notice of in- 
quiry is served on the respondent. The Com- 
mission, however, must give a notice of the 
application for amendment to the respondents 
before allowing the amendment. Before the 
issue of the notice, the only document which 
would be before the Commission in a pro- 
ceeding pending before it under Section 37 
of the Act would be the complaint or the 
reference or the information received by it 
under Section 10 (a). Each of these docu- 
ments could be amended after notice to res- 
pondents and after the respondents are heard 
even before the notice of the filing of the 
complaint or the report or the information 
is issued to the respondents. The com- 
laint under Section 10 (a) (iii) is thus capa- 
le of being amended by the Commission on 
the application of the complainant. 


14, Regulation 72 (1) enables the- 
Commission to amend any defect or error in 
any proceeding including the notice of in- 
quiry. As already observed above, the 
notice has to contain the allegations of restric- 


[Prs, 11-18] 


tive trade practices made against 
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the res- 


Commission 


pondents, The amendment of the notice 
would thus include the amendment of these 
allegations. 

15. Since clauses (8) and (l) of re- 


gulation 72 cover the amendment of the 
notice, clause (2) thereof does not cover it. 
Learned counsel for the petitioner argued 
that the amendment could be made only 
under clause (2) and since it does not inchide 
the complaint under Section 10 (a) (iii) the 
said complaint cannot be amended at all. He 
further argued that only a pleading could be 
amended under regulation 72 (2) read with 
regulation 70. This argument ignores regula- 
tions 72 (1) and 72 6). Even if, therefore, 
this argument were correct by itself, it is 
answered by pointing: out that the power of 
amendment of the complaint is given to the 
Commission by regulations 72 (1) and 72 (8). 

16. . Another argument put forward by 
the learned counsel for the petitioner against 
the impugned order was that at one stage the 
Registrar had stated that the additional allega- 
tions would be only to support the allega- 
tions made in the original complaint, But 
the applicanon for amendment seeks to add 
new allegations to the allegations made in 
the original complaint. But there is no 
estoppel against the Registrar in making addi- 
tional allegations even if he had thought at 
one stage that the additional allegations 
would support only the original allegations 


and would not make out new restrictive trade 
practices, 
17. Tt was then argued that having 


once filed a complaint on specitic allega- 
tions and having asserted that the additional 
material will be only to strengthen those al- 
legations, the Commission cannot allow the 
amendment of the original complaint by the 
introduction of totally new allegations. This 
would amount to making out a new case. 
We are unable to appreciate this argument. 
The complaint is that the respondents are 
resorting to restrictive trade practices, Whe- 
ther the restrictive trade practice is only one 
or they are numerous, the object of the com- 
plaint is to invite inquiry by the Commis- 
sion under Section 87. Each restrictive trade 
practice may be connected with another or 
may pe quite different from the others. The 
popan nature of restrictive trade practices 
is like separate causes of' action, Just as se- 
parate causes of action can be joined in one 
civil suit similary different allegations of: 
restrictive trade practices can also be made 
in one complaint. They can be introduced 
by an amendment of the original complaint 
just-as they can be introduced by an amend- 
ment of the plaint or an application. This 
question has been decided by a Full Bench 
of this Court in Smt. Abnash Kaur v. Dr. 
Avinash Nayyar, ILR (1974) 2 Delhi 188 = 
(AIR 1975 Delhi 46 FB). 

18. The acceptance of the argument 
that once a notice of hearing is given in res- 
pect of certain restrictive trade practices only, 
other restrictive trade practices cannot be 
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introduced by way of. amendment in the said 
notice of hearing would allow technicality to 
defeat “justice, For if such an amendment is 
not allowed and a decision is given as to the 
allegations made in the unamended notice of 
hearing, a subsequent complaint by the Re- 
gistrar praying the Commission to inquire in- 
to additional restrictive trade practices would 
be resisted on the ground that it is barred 
by the principle of constructive res judicata. 
Tt would be arguable that these additional 
restrictive trade practices might and ought to 
have been alleged in the tirst complaint it- 
self and that the failure of the Registrar to 
do so operated -against him as constructive 
res judicata. It appears from the order of 
the Commission that the Registrar was new 
and not very experienced. He, therefore, 
omitted to allege certain restrictive trade 
practices in the first complaint made by him. 
To prevent him from moving the Commission 
by amending the notice of inquiry, that is, 
the complaint «annexed to the notice of in- 
quiry, would give to the petitioners before 
us an undeserved advantage. Such a con- 
sequence could not have been contemplated 
by the framers of the Regulations. 


19. For the above reasons, the writ 
petition is dismissed after hearing both the 
parties but before it was admitted with no 
order as to costs. 


20. Civil Writ 1528 of 1974 has 
been dismissed by a reasoned order deliver- 
ed today. Shri Ashok Desai, learned counsel 
for the petitioner, orally prays that a certi- 
ficate may be granted under the amended 
Article 188 of the Constitution that the case 
is a fit one for appeal to the Supreme Court. 
The three requirements for the: grant of such 
a certificate are that the case should involve 
(1) a substantial question of law, (2) of gene- 
ral importance, .and (3) which needs to be 
decided by the Supreme Court. Taking the 
last requirement first, we are of the view 
that the question of law in this case is not 
capable of two equally persuasive different 
views to be taken and also does not involve 
any conflict of decisions. As the last condition 
is rot satisfied, it is not necessary to consider 
whether the first two conditions are -satisfied. 
The certificate cannot, therefore, be granted. 

Petition dismissed. 
Leave refused. 
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(A) Civil P, C. (1908), S. 37 — Import 
of S. 87 explained — Subject-matter ot de- 
cree transferred to jurisdiction of another 
court— That court can entertain application 
for follow-up action with reference to de- 
cree, 

Section 87 gives a wider meaning to the 
expression “the court which passed the de- 
cree” for the purpose of executing the decree 
and empowers the court which could have 
passed the decree atthe time when the execu- 
tion application 1s made to execute the decree 
in case the court which actually passed the de- 
cree ceased to exist or ceased to have juris- 
diction to execute it and where the subject- 
matter of the decree is transferred to the 
jurisdiction of another court that court ac- 
quires inherent jurisdiction over the same by 
reason of such transfer and if it entertains 
an execution application with reference 
thereto it would at the worst be an irregular 
assumption of jurisdiction and not a total 
absence of it. AIR 1944 Sind 173 and AIR 
1948 Mad 449 and AIR 1956 SC 87 and 
(1908) ILR 35 Cal 974 and AIR 1962 Punj 
894 (FB) Rel. on; (1901) ILR 23 All 88 an 
(1900) ILR 28 Mad 521 and (1909) ILR 31 
All 828 Dist. (Paras 16, 19) 
(B) Delhi High Court Act (1966), Sec- 
tion 16 and Section 5 (2) — Civil P. C. 
(1908), Order 34 Rr. 7 and 8 — Property 
mortgaged for Rs. 70,000/ — Suit for re- 
demption filed in Court of Sub Judge Delhi 
dismissed in 1962 — Delhi High Court al- 
lowing appeal and passing preliminary de- 
cree for redemption in 1972 — Suit held 
stood transferred to Delhi High Court under 
Section 16 — Application .for final decree 
was entertainable by High Court. 

Where the suit for redemption of pro- 
perty mortgaged in lieu of Rs. 70,000/- filed 
in the court of. Sub-Judge Delhi was dismiss- 
ed in 1962 and the appeal against the trial 
Court’s decree was heard and allowed by the 
Delhi High Court and a preliminary decree 
for redemption was passed by it in 1979, it 
was held that even after the passing of the 
preliminary decree the suit must be taken to 
be pending in the trial Court on the date of 
enforcement of the Delhi High Court Act 
namely 31-10-1966 and the same stood trans- 
ferred to the Delhi High Court by virtue of 
Section 16 of the Act and therefore the a 
Couzt had jurisdiction to entertain the appli- 
cation for fina] decree and even otherwise 
the application was entertainable by the High 
Court by reason of Section 5 (2).since the 
High Court -also had ordinary original Civil 
jurisdiction in every -suit in respect of the 
Union Territory of Delhi the value of, which 
exceeded fifty thousand rupees. AIR 1927 
All 305 and (1882) 20 Ch. D. 637 Rel. on. 

(Paras 20, 22) 
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Appellant, D. R. Dhamija, D. D. Sharma 
and J. N. Saxena, for Respondents. 


JUDGMENT:— This Regular First A, 
peal under Section 10 of the’ Delhi Hi 
Court Act, 1966, (herein to be called ‘the 
Act’) has been filed against the judgment 
dated 26th March, 1974, passed by a learn- 
ed Single Judge passing fina] decree for re- 


demption of the suit property in favour of 
the respondents. 
2. Relevant facts necessary for dis- 


posal of the appeal are as under. One 
Bakshi Mohan Lal Sason, husband of Sars- 
wati Devi, was the owner of property bear- 
ing No. 18, Keeling Road, New Delhi, Mohan 
Lal in his lifetime created a mortgage in 
respect of this property in favour of the ap- 
pellant by deed dated May 81, 1966, in lieu 
of the sum of Rs. 70,000/- that he borrow- 
ed from him, The deceased had earlier 
created two mortgages against the property 
in favour of two other persons, namely, Smt. 
Lajya Wati and Malwa Devi with which 
mortgages we are not concerned in this ap- 
peal. Failing to get the property redeemed 
because of the stand of the appel 
lant that he (Mohan Lal Sason) hav- 
ing not paid the debt within four 
years from the date of execution of the 
mortgage deed the transfer made in favour 
of the appellant had become an absolute sale 
in his favour, the mortgagor filed suit No. 65 
of 1961 (Monan Lal Sason v. Gulab Chand 
Sharma) for redemption of the suit prope: 
alleging that he had approached the appel- 
lant to take the mortgage money and get the 
property redeemed but the appellant refused 
to receive the money and release the mort- 
gage. The appellant resisted the suit, mee 
others, on the ground that the mortgage stoo 
converted into a sale on the failure of Mohan 
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Lal Sason to redeem the property within the 
period of four years from the date of the 
mortgage deed. The appellant during the 
pendency of the above suit, tiled a suit (No. 
154 of 1961 — Gulab Chand Sharma v. 
Mohan Lal Sason) for the grant ot perman- 
ent injunction restraining Mohan La] Sason 
from alienating or in any manner dealing 
with the property, the subject-matter of the 
mortgage. 


In the result, the other 
appeal No, 157-D of 1968 arising out of the 
suit filed by the appellant was also allowed 
and his suit for injunction was dismissed. 
4, The respondent Saraswati Devi in 
January 1973 pursuant to the aforesaid de- 
cree of the Division Bench filed an applica- 
tion (I. A. No. 469 of 1978) under Onler 84 
Rules 7 and 8 and Section 151 of the Code 
of Civil Procedure (herein called ‘the Code’) 
stating that she had deposited the sum of 
Rs. 70,000/- in the Court in terms of the 
decree; that she consequently is entitled to 
receive back the title deeds of the mortgag- 
ed property and the possession from the ap- 
pellant and that she could seek the said re- 
lief from this Court in pursuance of the 
provisions of Section 5 (2) and Sec- 
tion 16 of the Act, The appellant 
resisted the application on a host of grounds 
which need not be recapitulated as they are 
not relevant for the purpose of the disposal 
of this appeal. An objection, however, was 
raised regarding the jurisdiction of this Court 
to entertain the application on the ground 
that on the day the Act came into operation 
viz., Bist October, 1966, the suit filed by 
Mohan Lal Sason was pending in the trial 
Court. the same having not been transferred 
to this Court, the proper forum to seek the 
relief was the trial Court. The appellant by 
a separate application (1. A. No. 1070 of 
1974) prayed that he had filed a civil suit 
in this Court in March 1974 against Shrimati 
Saraswati Devi seeking declaration that he 
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had become full owner of the proeprty in 

uestion and that he cannot be dispossessed 
therefrom by any means whatsoever. He 
accordingly contended that proceedings in 
I. A No. 469 of 1978 be stayed till the de- 
cision in the :above-said suit, ; 


5. The learned Single Judge repell- 
ing the contention regarding jurisdiction of 
this Court to entertain the application under 
Order 84 Rules 7 and 8 (I. A. No. 469 of 
1973) held that there was no defence to the 
said -application and allowed the same and 
by judgment -and decree dated, 26th March, 
1974, passed a final decree in favour of Smt. 
Saraswati Devi. In the result, I. A. No. 1070 
of 1974 filed by the appellant was dismissed. 


6. The appellant feeling aggrieved 
by the aforesaid judgment has filed the pre- 
sent appeal. 


7. Before us on behalf of the appel- 
lant only two contentions were raised, firstly, 
that this Court had no jurisdiction to enter- 
tain the application (I. A. 469 of 1973) filed 
bv Saraswati Devi and secondly, that in 
view of the pendency of the civil suit (No. 
145 of 1974) filed by the appellant seeking 
declaration that he had become full owner 
of the property in question, the said applica- 
tion was liable to be stayed. 

& In support of the first contention 
-it was submitted that the decree passed by 
the Division Bench must be taken to be the 
decree which the Court of first instance 
should have passed if it had decided the case 
correctly. The application (I. A. No. 469 of 
1978) was required to be moved in the trial 
Court regardless’of the fact that at the time the 
said application was made a change had oc- 
curred in its pecuniary jurisdiction because a 
Court does not cease to exist by the pecuni- 
ary limits of its jurisdiction being altered. 
Strenuously contending that when a decree 
for redemption is passed by an appellate 
Court, execution application is required to be 
made not to that Court but to the Court of 
first instance and urging that the more re- 
asonable view would be that the proceedings 
in the appellate Court stood terminated wi 
its decree ‘and any further order which the 
parties required in order to give effect to 
their rights as settled by the decree, should 
be obtained from the Court of first instance 
on which would devolve the duty of making 
such an order if a correct decree had been 
passed in the first instance. Strong reliance 
was placed on Sheonarain v. Chuni Lal (1901) 
ILR 28 All 88, Venkata Krishna Ayyar v. 
Thiagaraya Chitti (1900) ILR 28 Mad 521 
and Ram Dhani Sahu v. Lalit Singh (1909) 
ILR 81 All 328. Jt was contended that the 
Court of first instance taking note of the 
change in its: pecuniary jurisdiction would 
have forwarded the application to this Court 
for execution in compliance with the provi- 
sions of! Sec. 89 of the Code. The said pro- 
cedure having not been adopted, the proceed- 
ings taken in this Court, goes the argument, 
stood vitiated and the final decree passed 
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was of no consequence to base a follow-up 
action on it. 

9. With a view to appreciating the 
contention of the appellant, it would be ap- 
propriate to note the provisions of Sections 
87, 38 and 39 of the Code. 

10. Section 37 defines 
which passed a decree”. It envisages that 
the said expression or words to that effect, 
shall, in relation to the execution of decrees, 
unless there is anything repugnant in the 
subject or context, be deemed to include— 

(a) where the decree to be executed has 
been passed in the exercise of appellate 
jurisdiction the Court of first instance, and 

(b) where the Court of first instance 
has ceased to exist or to have jurisdiction to 
execute it, the court which, if the suit where- 
in the decree was passed was instituted at the 
time of making the application for the execu- 
tion of the decree, would Have jurisdiction to 
try such suit, 

11. Section 38 provides that a de- 
cree may be executed by the Court which 
pasad it, or by the Court to which it is sent 
or execution. 

12. Section 39 provides for transfer 
of decree and is as follows:— 


“89(1). The Court which passed a decree 
may, on the application of the decree holder, 
send it for execution to another Court— 

(a) if the person against whom the de- 
cree is passed actually and voluntarily resides 
or carries on business, or personally works for 
gain within the local limits of the jurisdic- 
tion A sach nar ere, or 

such person has not property with- 
in the local limits of the juristicHion of the 
court which peared the decree to satisfy such 
decree and has proper:y within the local 
limits of the jurisdiction of such other court, 


“Court 


_  (c) if the decree directs the sale or de- 
livery of immovable property situate outside 
the local limits of the jurisdiction of the court 
which passed it, or 

(d) if the court which passed the decree 
considers for any other reason, which it shall 
record in writing, that the decree should be 
executed by such other Court. 

(2) The Court which passed a decree 
may of its own motion send it for execution to 
any subordinate court of competent jurisdic- 
tion, Pa 
13. A reading of clause (a) of Sec- 
tion 87 of the Code admits of no difficulty. 
The question, however, arises what is meant 
by the expression “where the court of first 
instance has ceased to exist" contemplated 
by clause (b) of the said section, The said 
ak ene without doubt, envisages the 
“abolition or total extinguishment” of the 
court which passed the decree. In other 
words, what is required to attract the first 
part of clause (b) of Section 87 is the com- 
plete abolition of the court and not the mere 
alteration in its pecuniary or territorial juris- 
diction. The expression “where the - Court 
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of first instance has ceased to have jurisdic- 
tion to execute the decree” envisaged by the 
second part of clause (b) of Section 87, ob- 
viously refers to such a decree where the 
Court loses jurisdiction to execute the decree 
according to its tenor. In other words where 
the court has lost jurisdiction to execute the 
decree in the manner prayed for, such as if 
the decree is sought to be executed against 
a person who actually and voluntarily re- 
sides or carries on business or personally 
works for gain within the local limits of the 
jurisdiction of another court, or the person 
against whom the decree is sought to be ex- 
ecuted has not property within the local 
limits of the jurisdiction of the court which 
passed the decree to satisfy such decree but 
as property within the local limits of the 
jurisdiction of another court or in a case 
where the decree directs the sale or delivery 
of immovable property situate outside the 
local limits of the jurisdiction of the court 
which passed the decree. In such cases 
provision is made in Section 89 ot the Code 
empowering the Court which passed the 
decree to send it for execution to another 
Court. A combined reading of Sections 37 
and 88 of the Code makes it clear that a 
decree may be executed by the court which 
pred it or by the court to which it is sent 
or execution, That being the position in 
law, the court which actually passes the de- 
cree does not lose its jurisdiction to entertain 
execution petition by reason of the subject- 
matter thereof being transferred subsequent- 
ly to the jurisdiction of another Court in 
which event normally resort has to be made 
to the procedure contemplated by Section 39 
of the Code. However, with a view to safe- 
guarding the rights acquired under the decree 
passed by a court which ceases to have 
jurisdiction to execute it according to its 
tenor provision has been made in clause (b) 
of Section 87 of the Code enabling the de- 
cree-holder to make an application for ex- 
ecution either to that court or to the Court 
which, if the suit wherein the decree was 
passed was instituted at the time of making 
application to execute it, would have juris- 
diction to try the suit. 


14, There are authorities in support 
of the proposition that the Court which ac- 
tually passed the decree does not lose its 
jurisdiction to entertain the execution petition 
notwithstanding the fact that its pecuniary 
jurisdiction has been altered. The court does 
not cease to exist merely because of the 
change in its pecuniary jurisdiction (See 
Abdus Sattar v, Mohini Mohan Dass, AIR 
1933 Cal 684; Suryanarayan Aggarwal v. 
Maheshwar Keot, AIR 1950 Assam 115; 
Chaudhri Maphnaandan Singh v. Narain Dass, 
AIR 1960 All 730 and Masrab Khan v. Deb- 
nath Mali, AIR 1942 Cal 321). 

15 Further, the consensus of the 
judicial opinion is that where a decree iş 
passed in respect of a certain property and 
subsequent thereto, the area within which 
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the property is situate is transferred to the 
jurisdiction of another Court, the court which 
actually passed the decree nevertheless does 
not cease to have jurisdiction to entertain 
an application for execution of the decree. 
(See Koduru Lalithamba v. Borra Mangamma, 
AIR 1958 Andh Pra 768; G. Hanumayya v. 
R. Venkata Subbayya, AIR 1964 Andh Pra 
68; V. Gopalakrishna v. T. Gavi Sandaraya, 
AIR 1964 Mys 34 and Shah Shiv Lal Bhogi 
Lal v. Shah Vadi Lal Dip Chand. AIR 1969 
Guj 141). 


16. The question, however, is what 
is the correct import of the provisions of 
clause (b) of Section 87 ot the Code which 
enables a decree-holder to make an applica- 
tion for execution either to the Court which 
actually passed the decree or to the court 
which, if the suit wherein the decree was 
passed was instituted at the time of making 
the application to execute it, would have 
jurisdiction to try the suit. Section 87 gives 
a wider meaning to the expression “the court 
which passed the decree” tor the purpose of 
executing. the decree. The section empowers 
the court, which could have passed the de- 
cree at the time when the execution applica- 
tion is made, to execute the decree in case 
the court which actually passed the decree 
ceased to exist or aer d to have jurisdiction 
to execute it. The view that we have taken 
finds support from a Division Bench decision 
of the High Court of. Sindh in case, Narain- 
das v. Saindas AIR 1944 Sindh 178, wherein 
it was observed that “manifestly, a court 
other than the court which passed the decree 
is se bial ait by Sec. 87” of the Code, 
It cannot be debated that the procedure laid 
down in the Code is intended to facilitate 
and not to frustrate the execution of decrees. 
What will be. the position if a decree-holder 
in a decree, on the court which actually pass- 
ed the decree ceasing to have jurisdiction to 
execute it, directly files the execution appli- 
cation in the transferee court having power 
to execute the decree. This question cropped 
up before a Division Bench of: the Madras 
High Court in case, V. Balakrishnayya v, 
N. Linga Rao, AIR 1948 Mad 449. In that 
case the territorial jurisdiction in respect of 
the properties involved in the decree was 
transferred from the Bapatta Sub-Court to 
the new Subordinate Judge’s Court at Tenali. 
The decree-holder filed the execution appli- 
cation directly in the court of the Subordinate 
Judge Tenali. In that connection it was ob- 
served, 

“the true effect of Section 89 (of the 
Code) is to recognise the transferee court as 
having inherent jurisdiction, to sell or de- 
liver properties situate within its territorial 
limits, but only that the jurisdiction is to be 
invoked by the machinery provided by the 
section. From this it follows that the ab- 
sence of an order of transfer is merely an ir- 
regularity in the assumption oftjurisdiction by 
the Tenali Sub-Court when proceedings were 
commenced in it”. 


a 
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The Supreme Court in case Merla Ramanna 
v. Nallaparaju, AIR 1956 SC 87, approved 
the view taken by the Madras High Court in 
V. Balakrishanayya’s case: (supra). Their Lord- 
ships observed that it is settled law that the 
court which actually passed the decree does 
not lose its jurisdiction to execute it, by re- 
ason of the subject-matter thereof being 
transferred subsequently to the jurisdiction 
of another Court. The court to whose juris- 
diction the subject-matter of the decree is 
transferred acquires inherent jurisdiction 
over the same by reason of such transfer and 
that if it entertains an execution application 
with reference thereto it would at the worst 
be an eres assumption of jurisdiction and 
not a total absence of it. 

17. In Udit Narain Chaudhri v. 
Mathura Pershad, (1908) ILR 35 Cal 974, 
it was held that the application for execution 
can be entertained either by the court which 
passed the decree or the Court which at the 
time of the application had jurisdiction with 
respect to the subject-matter of the suit. 

18. Reference may also be made here 
to a decision of the Full Bench of the erstwhile 
Punjab High Court in Mehar Singh v. Kas- 
turi Ram AIR 1962 Punj 394. In that case 
one ‘A’ instituted two separate suits for pos- 
session and mesne profits of two separate 
pieces of land against one ‘B’ and his sons in 
the court of Sub-Judge Wind Class, Sangrur. 
The suits were decreed. Both the villages in 
which the lands were situate at the time of 
filing the suits and at the time they were de- 
creed fell within the territorial jurisdiction of 
the Sub-Judge IInd Class, Sangrur, On the 
formation of the Patiala and East Punjab 
States Union in 1948, consequent to the 
readjustment of the boundaries of the various 
Tehsils of the Sangrur District, the two 
villages, in which the land in suits was situat- 
ed, were attached to Sunam Tehsil under 
Government notification with the conse- 
quence that the said villages ceased to be 
within the territorial jurisdiction of Sangrur 
Courts and fell within the territorial 
jurisdiction of the Sunam Courts. After 
the aforesaid changes were made, the de- 
eree-holder filed execution applications in the 
Sunam court where judgment debtors plead- 
ed that the court had no jurisdiction to ex- 
écute the decree. The plea was upheld. The 
decree-holder remained unsuccessful before 
the District Judge. In appeal, a learned Single 
Fudge ofthe High Court held that Sunam 
Court had jurisdiction to execute the decree, 
With his leave the judgment-debtors filed 
Letters Patent Appeal. The Division Bench re- 
ferred the matter to a larger Bench in view of 
the conflicting decisions of the various High 
Courts. Before the Full Bench the question 
canvassed was whether or not the court to 
which the local area had been transferred 
after the passing of the decree can directly 
entertain an application for execution with- 
out an order of transfer by the Court which 
in fact passed the decrees. Taking note of 
the observations of the Lordships of the 
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Supreme Court in Merla Ramanna’s_ case 
AIR 1956 SC 87 (supra) and the provisions 
of Sections 37, 88 and 39 of the Code the 
Full Bench observed, “in all cases of loss 
of jurisdiction whether territorial, pecuniary 
or on the subject-matter, after a decree has 
been passed empowers the decree-holder to 
file an application direct to the Court that can 
execute it and he is not limited to seek his re- 
lief from the decreeing court only” in which 
event it is not necessary for the decree-holder 
to comply with the provisions of Section 39 
of the Code. We are in respectful agreement 
with the view taken by the Full Bench of 
the Punjab High Court, We, however want 
to make it clear that we have considered the 
above authorities because of the submission 
made by the appellant on the above lines 
but we may not be misunderstood in equat- 
ing the present I. A. (No. 469 of 1978) with 
an execution application. The present ap- 
plication is entirely by way of independent 
roceeding for passing a final decree which 
ies to this Court because of the provisions 
of the Act to which aspect we will advert to 
in a subsequent part of this judgment, The 
first contention advanced on behalf of the 
appellant has to be negatived in view of the 
settled law that the Court in whose jurisdic- 
tion the subject-matter of the decree is trans- 
ferred acquires inherent jurisdiction over the 
same by reason of such transfer and in en- 
tertaining an application for follow-up action 
with reference thereto it would at the worst 
be an irregular assumption of jurisdiction and 
not a total absence of it. No help accordingly 
can be drawn by the appellant from cases 
of Sehonarain (1901) ILR 98 All 88: Venkata 
Krishna Ayyar, (1900) ILR 28 Mad 521; and 
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Ram Dhani Sahu (1909) ILR 81 All 328 
(supra). 
19. Coming to the provisions of the 


Act, Section 16 thereof prescribes that 

“all proceedings pending immediately 
before the appointed day in any subordinate 
court in the Union Territory of Delhi in or 
in relation to any such civil suit as is refer- 
red to in sub-section (2) of Section 5 shall on 
that day stand transferred to the High Court 
of Delhi which shall proceed to try, hear and 
determine the matter as if it had been pend- 
ing therein”, 

Sub-section (2) of Section 5 envisages 
that “Notwithstanding enything contained in 
any law for the time being in force, the High 
Court of Delhi shall also have in respect of 
the said territories ordinary original civil 
jurisdiction in every suit, the value of which 
exceeds twenty-five thcusand rupees”. 

It may be noted here that by the Amending 
Act (Act No. 87 of 1969) the said value has 
been raised to rupees fifty thousand. 

20. In a suit for redemption or fore- 
closure on the basis of a mortgage. the pro- 
ceedings do not terminate with the passing 
of the preliminary decree. The suit con- 


tinues to pend and the lis terminates with 
the passing of the final decree. In Abdul 


ie, 
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Karim v. Durga Prasad AIR 1927 All 305 it 
was observed that 


“from the date fixed for payment by the 
preliminary decree, the suit for redemption 
continues, and during that period the rights 
of the mortgagor and the mortgagee are 
governed by the preliminary decree”. 


21, In re: Clagett’s Estate Fordham 
v. Clagett, Vol. 20 Law Reports Chancery 
Division 45 Vict. (1881-82) page 637, Jassel 
M. R. observed that the words “pending 
matter in any Court” mean a cause when 
any proceedings can be taken in it. The test 
applied was, if one can take any proceedings 
in a matter it is “pending”, 


22. On. behalf of the appellant it 
was contended that the preliminary decree 
assed by the Division Bench of this Court 
hee to be deemed the decree of the Court 
of the first instance which in fact was 
required to be passed by it had it decided 
the case correctly, That being so, the suit 
continued to be pending in the Court of first 
instance as the rights and liabilities of the 
arties were pra by the preliminary 
ecree. The lis did not come to an end 
between the parties, the final decree was yet 
to be passed. Since the suit was pending in 
the trial Court on the enforcement of the Act, 
the same stood transferred to this Court by 
virtue of the provisions of Section 16 of Act. 
Even otherwise sub-section (2) of section 
5 of the Act envisages that mnotwithstand- 
ing anything contained in any law for the 
time being in force the High Court of Delhi 
shall also have in respect of the Union 
Territory of Delhi ordinary original civil juris- 
diction in every suit, the value of which ex- 
ceeds twenty-five thousand rupees (now fifty 
thousand rupees). Since this Court also has 
ordinary original civil jurisdiction in every 
suit in respect of the Union Territory of 
Delhi, the value of which exceeds fifty thou- 
sand rupees, the application (I. A. 469 of 
1978) was otherwise also entertainable by 
this Court. Examined from any angle con- 
tention sought to be urged by the appellant, 
being without any merit, has to be rejected, 


23. We do not find any substance in 
the other contention that a fina] decree 
should not have been passed and that the 
proceedings should have been stayed because 
the appellant has chosen to file a suit (No. 
145 of 1974) seeking declaration that he had 
become full owner of the property in ques- 
tion, 


24. In view of our discussion on 
the various points, noted above, the appeal 
is dismissed with costs. 


Appeal dismissed. 


Jeevan Industries v. H. B. Madhusudan 


Delbi, 215 


AIR 1975 DELHI 215. 
V, S. DESHPANDE AND B. C. MISRA J]. 
Jeevan Industries (P) Ltd., Appellant v. 
Haji Bashiruddin Madhusudan Dayal, Mer- 
chants and Commission Azents, Respondent, 
F. A. O. (O. S.) No. 34 of 1969, D/- 
8-11-1974. 


(A) Arbitration Act (1949), Sch. I Para 
8, Section 14 (2) and Section 38 — Fees of 
arbitrator or umpire — Mode of fixation in- 
dicated — Demand of fees before award — 
Validity of — Objection of misconduct when 
can be raised stated. 


The fees of the Arbitrator or umpire 
must ordinarily be fixed by an agreement be- 
tween the parties and the arbitrator or um- 
pire and that should preferably be in writing. 
There is nothing illegal in the arbitrator or 
umpire demanding fees before award provid- 
ed they are reasonable and not extravagant 
and are demanded from both parties equitably 
within the knowledge of both the parties and 
it would not be illegal if on failure of one of 
the parties to make the payment he either 
stays the proceedings or directs the other 
party to pay the whole amount pending the 
decision of the dispute by arbitration and the 
arbitrator or umpire would also be justified 
in waiting till the making of the award and 
then have the matter of fees determined by 
court under Section 14 (2) or Section 38. He 
can be charged with misconduct if he accepts 
money on any account from one ot the par- 
ties without the knowledge of the other party 
orifthe amount of fees demanded before 
award is exorbitant or the manner of de- 
mand is exceptional or prejudicial. To avoid 
such a charge the best course for the arbitra- 
tor or umpire is to make a record about his 
fees and the reasons therefor, if: any, in the 
record of proceedings itself within the know- 
ledge of both the parties and if he does not 
do so he will be involved in defending him- 
self against the allegations of ‘misconduct, i 
made. (1968) 2 QB 827 and (1734) 94 ER 
620 and AIR 1935 Cal 359 and AIR 1956 
Punj 239 and AIR 1955 All 666 Rel. on. 

(Paras 7, 10) 


(B) Arbitration Act (1940), Section 14 
(2) and Section 88 — Recovery of arbitra 
tors fees — Remedies provided by Sec 
tions 14 (2) and 38 are not the only reme- 
dies —- Voluntary mode of payment is ac- 
cepted mode. AIR 1956 Punj 239 Dissented. 


It is not correct to say that Sections 14 
(2) and 88 provide only two remedies for 
recovering arbitrators fees because voluntary 
mode of payment is an accepted mode and 
the aforesaid provisions do not militate 
against voluntary payments made by parties 
to the arbitrator so long as they are not 
objected to and are reasonable and have not 
caused any bias in favour of or against any 
party. 1957 PLR 572 Rel. on; R 1956 
Punj 239, Dissented. (Paras 7, 9) 
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(C) Arbitration Act (1940), Sch. I Para 
8 and Section 38 — Delhi High Court Rules 
and Orders, Vol. V. Chap. 6-1 — Arbitrators 
or Umpire’s fees — Quantum indicated. 


The Scale of fees payable tc a legal 
practitioner by his client laid down in Chap. 
6-1 and the scale of fees fixed by the Govt. 
to be paid to arbitrators and umpires ap- 
pointed to adjudicate upon disputes between 
the Supply Department of the Govt. and the 

rivate parties afford a satisfactory guidance 
or the payment of fees to the arbitraror or 
umpire and though the aforesaid scales are 
not absolutely binding and may in appro- 
priate cases be departed from but conformity 
with them will raise a presumption that the 
fees demanded are not excessive or extrava- 
gant. (Para 8) 


(D) Arbitration Act (1940), Section 30 
— Arbitrator not giving reasons for his con- 
clusion —- Court cannot speculate about re- 
asons. 


It is not open to the court to speculate 
where no reasons have been given by the 
arbitrator as to what impelled him to arrive 
at his conclusion and on the assumption that 
the arbitrator must have arrived at his con- 
clusion by a certain process of reasoning the 
court cannot proceed to determine whether 
the conclusion was right or wrong and the 
court cannot attempt to probe the mental 

rocess by which the arbitrator has reached 
his conclusion when it was not disclosed by 
the terms of his award — 1968 DLT 98 and 
AIR 1965 SC 214 and AIR 1923 PC 66 and 
AIR 1960 SC 588 Rel. on. (Para 18) 
Cases Referred: Chronological Paras 
1968 DLT 98 = (1968) 70 Pun LR ©) 

118 l 


AIR 1965 SC 214 = (1964) 5 SCR 480 18 
(1963) 2 QB 827 = (1963) 2 AI ER 1 7 
AIR 1960 SC 588 = (1960) 2 SCR 798 14 
(1957) 59 Pun LR 572 = ILR (1957) Punj 


1210 
AIR 1956 Punj 239 = ILR (1956) pni 
8 


42, 
AIR 1955 All 666 9 
AIR 1985 Cal 359 = 88 Cal WN 784 9 
AIR 1923 PC 66 = 50 Ind App 824 13 
(1734) 2 Barn KB 463 = 94 ER 620 9 
Bawa Shiv Charan Singh, far Appellant; 
T, N. Sethi and Y. K. Sabharwal, for Respon- 

dent. 


MISRA, J:— This first appeal from 
order has been filed by the objector M/s. 
Jeevan Industries Pvt. Ltd. against the judg- 
ment and order of the learned single judge 
of this Court (S. N, Andley, J.), D/- 19-5- 
1969 by which the learned single judge has 
dismissed the objections of. the appellant and 
made the award of the umpire dated 8th 
March, 1966, a rule of the Court, The 
award has been made by Shri P. N. Khanna 
who was then an advocate of this court, and 
later was elevated to the Bench of the High 
Court and has since retired, and the award 
directs the appellant herein to pay a sum of 
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Rs. 39,942/- to Haji Bashiruddin Madhusu- 
dan, the respondent. 

2. The material facts of the case 
briefly stated are that the appellant runs a 
cold storage in which the respondent kept his 
potatoes amongst others. The agreement for 
storage is exhibit R-1, dated 10th March, 
1955. This agreement contains terms and 
circumstances in which the liability for dama- 
ges to the goods stored would arise and it 
also contains the provisions tor reference of 
disputes to arbitration, Some of the potatoes 


pie ad to the respondent which had been 


stored in cold storage were spoiled and the 
disputes arose between the parties. Even- 
tually the disputes were referred under order 
of Mahajan, J. dated 26th November, 1962, 
passed in Civil Revisions Nos. 222-D of 1959 
and 179-D of 1960, to the arbitration of two 
arbitrators, one of whom was nominated by 
each party. On 5-12-1968 they appointed 
Shri P. N. Khanna, as an umpire. On 6th July 
1965, there was difference of opinion be- 
tween the arbitrators and the matter was re- 
ferred to the decision of the previously 
made umpire. The umpire Shri P, 

Khanna, commenced his proceedings on 27th 
August, 1965 and made and published the 
award dated 8th March, 1966 within the 
time extended by the Court. Out of a claim 
for about Rs. 2,01,524/11/6 preferred by the 
respondent and a counter-claim of Rupees 
41,516/- preferred by the appellant the ar- 
bitrator in full and final settlement directed 
a payment of Rs. 89,942/- by the appellant 


tc the respondent. The award was 
filed by the umpire in court and 
notices were issued to the parties and 


the appellant herein filed objections on 7th 
May, 1966. A reply to the objections was 
filed and the following four issues were 
framed by the Senior Subordinate Judge, who 
was then dealing with the matter, namely, 

1, Whether the award was made after 
the expiry of due time? If so to what effect? 

2, ether the Umpire was not pro- 
perly appointed? If so, to what effect? 

8. Whether the award is liable to be set 
aside for the grounds mentioned in the ob- 
jection petition 

4. Relief. 

3. On the advent of the Delhi High 
Court Act, this case was transferred to the 
original side of this Court and was registered 
as an arbitration suit No. 426 of 1966. The 
appellant produced evidence and the umpire 
was himself examined as a witness and the 
respondent did not appear in the witness box. 
All the issues have een decided by the 
learned single judge by the impugned order. 
He found that the award had been made 
within the extended time and he decided the 
first issue against the objector. The second 
issue was also decided against the objector. In 
answer to the third issue the objections of 
the objector were repelled and the award 
has been made a rule of the Court. Aggriev- 
ed by this decision the appellant has filed 
an appeal in this Court. In the appeal he 
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has not pressed issues Nos. 1 and 2, As a 
matter of fact a C. M. No, 940/69 was moved 
on 2lst August, 1969 to add a ground to 
challenge the appointment of the umpire, but 
Mr. S. C. Singh has not pressed the said ap- 
plication and, has, therefore, abandoned the 
grounds covered by issues Nos. 1 and 2. His 
main attack is directed against issue No. 3. 
The counsel for the appellant has raised the 
following contentions: 


(1) The umpire had misconducted him- 
self in demanding his fees from stage. to stage 
unrelated to the work in hand instead of 
stating the same at the outset and that after 
receiving the payment of Rs, 1500/- his fur- 
ther demand for Rs. 500/- prejudiced the 
umpire against the appellant and the award 
is therefore biased and vitiated. 


2. The second contention is that the 
notes A and B attached to the award although 
not formally incorporated in the award state 
the reasons which show an error of law ap- 
parent on the face of the record and the 
award is therefore invalid. 


4, The Material facts bearing on the 
first contention are that the two arbitrators 
appointed the umpire at the commencement 
of the proceedings subject to obtaining his 
consent and then on the date they discussed 
the case and recorded a disagreement, and 
referred the case to the umpire. In this 
order they stated that the fees of the umpire 
was fixed at Rs. 200/- provisionally, each 
party being liable to pay Rs. 100/- to the 
umpire, The record of the proceedings does 
not bear out any reference to the demand or 
payment of any fees to the umpire. Jivan Lal 
Virmani, Managing Director, of the objector 
appellant made a statement in the court on 
Ist August, 1967 and stated his case thus: 

“The fee of the Umpire was not fixed 

by the arbitrators after consulting us. On 
18-9-1965 each of the 2 parties paid Rupees 
250/- to the umpire as his fees. on 17-11- 
1965 each of the 2 parties paid an additional 
amount of Rs. 250/- to the Umpire as his 
fees. On 4-2-1966 each of the 2 parties 
paid Rs. 250/- as additional fees to the Um- 
pire. Additional amount of Rs, 500/- was 
demanded by the Umpire as his fees there- 
after, I then declined to pay the fees of the 
Umpire and he got offended on that account. 
The Umpire also told me that I would have 
to bear consequences. The fee was paid 
on 8 occasions to the Umpire by me. Pay- 
ment of cross Cheques.” 
In the later part of his statement in answer 
to the cross-examination he stated that he 
never objected in writing to the payment of 
fees to the Umpire. ’ 

“When the last amount of fees to the 
extent of Rs. 500/- was demanded as the wit- 
ness told the Umpire not to ask for the fees, 
the amount was not paid either by me or b 
the opposite party. No application was fil 


-ed before the Umpire objecting to the de- 


mand of Rs. 500/-. 
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5. The umpire Mr. P. N. Khanna 
was examined as R. W. 1. Facts about the 
demand in payment of fees are deposed by 
him as follows: 


“My fees as an umpire was paid by the 
parties in three instalments; before starting 
the case, fees agreed to by the parties pro- 
visionally was Rs. 500/- to be paid by them 
in equal shares; thereafter as the work pro- 
ceeded they agreed to pay another Rs. 500/- 
again in equal shares; the proceedings still 
continued and at the third stage they again 
agreed to pay me Rs. 500/- for the work 
and the payments were all through made by 
the parties at different stages. It is entirely 
wrong that I ever gave any threat to Mr. 
Virmani that in case the payment was not 
made the consequences were likely to be 
serious.” 

Tn cross-examination Mr. 
stated: 


“It is not correct that I demanded an- 
other sum of Rs. 500/- thereafter and the 
respondent declined to make the payment, 
The facts of the matter is that when I had 
entered on the reference as an umpire I had 
told the pares that the fees would not come 
to less than Rs. 1,500/- but they said that 
they should be allowed to start with Rupees 
500/- provizione. It is correct that at the 
time when I made assessment of Rs, 1500/- 
I had on the record the arbitrator's estimate 
of Rs, 200/- provisionally which I have re- 
ferred to above. I do not think I put down 
in writing on the record that my fees would 
be to the extent of Rs. 1500/-.” 

6. The above is the entire material 
on the record from which the appellant wants 
to find support for his objection, The rele- 
vant provisions of law may be examined. 
Paragraph 8 of the Ist Schedule attached to 
the Arbitration Act 1940 provides that : 

“The costs of the reference and award 
shall be in the discretion of the arbitrators or 
umpire who may direct to, and by whom, 
and in what manner, such costs or any part 
thereof shall be paid, and may tax or settle 
the amount of costs to be so or any part 
thereof and may award costs to be paid as 
between legal practitioner and client.” 
Sub-section (2) of Section 14 of the Act pro- 
vides: 

“The arbitrators or umpire shall, at the 
request of any party to the arbitration agree- 
ment or any person claiming under such 
party or if so directed by the Court and upon 
payment of the fees and charges due in res- 
pect of the arbitration and award and of the 
costs and charges of filing the award, cause 
the award or a signed copy of it, together 
with any depositions and documents which 
may have been taken and proved before 
them, to be filed in Court, and the Court 
shall Thereupon give notice to the parties of 
the filing of the award.” 

Section 88 of the Act provides that if in any 
case an arbitrator or umpire refuses to de- 
liver his award except on payment of the 
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fees demanded by him, the Court, may, on 
an application in this behalf, order that the 
arbitrator or umpire shall deliver the award 
to the applicant on payment into court b 

the applicant of the fees demanded, an 

shall, after such inquiry, if any, as it thinks 
fit, er order that out of the money so 
paid into the court there shall be paid to 
the arbitrator or umpire by way of fees such 
sum as the Court may consider reasonable 
and that the balance of the money, if any, 
shall be refunded to the applicant. Sub-sec- 
tion (2) provides that any party to the refe- 
rence may make an application under sub- 
section. (1) unless the fees demanded have 
been fixed by written agreement between 
him and the arbitrator or umpire. 


7, In our opinion, the scheme of the 
Arbitration Act is that the fees of the arbi- 
‘trator and/or umpire must ordinarily be 
fixed by an agreement between the parties 
and the arbitrator and that should preferably 
.be in writing. In this discussion we would 
jinclude the umpire within the expression ‘ar- 
‘bitrator’ as the same provisions apply. The 
arbitrator has the power to award costs of 
the arbitration including the fees of the ar- 
bitrator between the parties. So far as the 
payment of fees to the arbitrator is concern- 
ed, he is entitled to withhold the filing of 
the award unless and until his fees are paid. 
The court, however, has the power to order 
the arbitrator to file the award on deposit of 
the amount which was demanded by the ar- 
. bitrator in the court, and thereafter the court 
has the jurisdiction and power to determine 
the dispute with regard to fees between the 
arbitrator on the one hand and the parties on 
the other hand and the court will decide 
what amount of" fees is reasonable to be paid 
to the arbitrator and the balance 
money, if any, is to be refunded to the par- 
ties. These provisions however, do not mili- 
tate against the voluntary payments made by 
the parties to the arbitrator so long as they 
are not objected to and are reasonable and 
have not caused any bias, in favour of or 
against any party. Bishan Narain J. in Union 
of India v. Bakshi Ram, (1957) 59 Pun LR 
572, observed at p. 574 that: 


f “I see nothing objectionable in his en- 
deavours to realise his fees from the Govern- 
ment and his efforts for that purpose do not 
- even suggest that he was biased against the 
Government.” 
The demand and payment of the fees before 
the making of the award may, however, in- 
vite the objection of misconduct, if the quan- 
tum of the fees demanded were extravagant 
or the manner of the demand were excep- 
tional or prejudicial. The Court of Appeals 
observed in Government of Ceylon v. Chan- 
dris, (1963) 2 QB 327 at p. 384: 

“In my judgment, the court would not 
normally intervene in a motion such as this 
unless (i) it is satisfied that the fees can pro- 
perly be described as extravagant; or (ii) it 
is apparent that the umpire has seriously 


of the- 
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misunderstood his duty as regards the as- 
sessment of fees which he demands by his 
award, whether for himself or, through him- 
self, for the. arbitrators, or for both.” 

It further observed that: 


“Absence of proper assistance from the 
umpire, in the way of adequate information 
to the court when the fees prima facie ap- 
pear to be out of relation to the work in- 
volved and are challenged as being grossly 
excessive, may be treated as leading to the 
conclusion that the umpire has misunderstood 
his duty...... (and therefore) it would be 
desirable that an umpire or arbitrator, in 
fixing his fees, should do so by reference to 
considerations which he can put forward and 
except to justify as being reasonable.” 


8. In the instant case Bawa S. C. 
Singh has not challenged the quantum of the 
fees realised by the umpire. Chapter 6-I of 
Volume V of the Rules and Orders of the 
Delhi High Court lays down the scale of fees 
payable to a legal practitioner by his client 
in a taxation between the party and party. 
That scale is in the absence of special] cir- 
cumstances to the contrary normally accept- 
ed and acted upon as a safe guide for pay- 
ment of fees to an arbitrator in an ordinary 
case and the payment in conformity with 
the Schedule can scarcely be called excessive, 
The Government has also fixed a scale of 
fees to be paid to arbitrators and umpires ap- 
pointed to adjudicate upon the disputes be- 
tween the Supply Department of the Govern- 
ment and the private parties. They lay 
down a ceiling and a scale for work done 
by arbitrators or umpires with regard to the 
time spent and they also afford a satisfactory 
guidance for the payment of the fees to the 
arbitrator or umpire. These scales either fix- 
ed by the High Court or by the Government 
are not absolutely binding and may in appro- 
priate cases be departed from. But confor- 
mity with them will raise a presumption that 
the fees demanded are not excessive or ex- 
travagant. In the instant case the amount 
that would be taxable as payment to legal 
practitioner in a suit of the same valuation, 
as was the dispute decided by the umpire, 
would amount to more than Rs. 2000/-. Con- 
sidered from any point of view, the amount 
of Rs. 1500/- eal to the umpire in the in- 
stant case cannot be said to be exhorbitant 
or extravagant. The arbitration proceedings 
were held before him on eight or nine hear- 
ings, Although, there is no record of the 
time spent at each hearing, yet whatever 
time was spent the payment made is justified 
and no objection had rightly been taken by 
the ad for the appellant against the 
quantum paid. 


9. Bawa Shiv Charan Singh has 
severely criticised the mode of demand, He 
contends that the arbitrators had provisionally 
fixed the umpire’s fees at Rs. 200/- and the 
umpire was in error in continuing to raise 
his demand after every two months and in ° 
collecting Rs. 1500/-. It is unfortunate that 
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the umpire did not record in the proceeding} 
his demand of the fees and its payment by, 


the parties. The amounts have, however, 
been paid by both the parties simultaneously 
within the knowledge of each other and 


whatever inference or prejudice was sought to 
be drawn from the absence of the mention- 
ing of the demand and payment of fees in 
the proceedings is not available to the parties 
in the present case. In an old case Shepherd 
v. Brand, (1784) 2 Barn. K. B. 463, reprinted 
in 94 ER at p. 620, the court found that the 
arbitrators insisted upon payment by the par- 
ties for their trouble ce i expenses and the 
defendant refused to this upon which the 
plaintiff paid the whole money and there- 
upon the court held that it may be someth- 
ing dangerous. to suffer one side only to give 
money to arbitrators. This rule of Jaw quot- 
ed by Costello J. In Akshoy Kumar Nandi v. 
S. C. Dass and Co. AIR 1985 Cal 359, and the 
learned judge proceeded to observe 

“the principles underlined in the said 
decision still hold good and it was impera- 
tive that -arbitrators should always  scrupu- 
lously -avoid any course of -action which even 
remotely bears the complexion of their hav- 
ing put themselves into a position where it 
may be said against them that they had re- 
ceived a pecuniary inducement which might 
have had some effect on their determination 
of the matters submitted to the adjudication.” 
The observations of Costello J. are certainly 
a wise and prudent ‘saying worthy of note. In 
the case before him he, however, held that 
the question of payment was a matter of 
mutual arrangement between the parties and 
so he rejected the objection, A learned 
single Judge of the High Court of Punjab in 
the First National Bank Ltd. Ambala v. Beri 
Brothers AIR 1956 Punj 289, lent his sup- 
port to the aforesaid observations of Costello 
J. Harnam Singh J. in First National 
Banks case. AIR 1956 Punj 239 
however, ting rk to observe that from the 
scheme of the Act it appeared that Sections 
14 (2) and 38 provided only two remedies 
for recovering arbitrator’s fees, With respect 
we are unable to agree with this observation 
of Harnam Singh J. In our opinion, voluntary 
mode of payment, which is unexceptionable 
and reasonable, is an accepted mode, Harnam 
Singh J. in the said case, however found that 
the arbitrator had accetped the fees from one 
of the parties without the knowledge of the 
other and that constituted misconduct. Pay- 
ment by one without the knowledge of the 
other is, in our opinion, certainly misconduct. 
Raghubar Dayal J. as he then was, while 
delivering the judgment for the Division 
Bench of the High Court in Teja Singh 
Soorma v. Union of India, ATR 1955 All 666, 
observed in paragraph 8, that the law did 
not contemplate that an -arbitrator must pro- 
ceed with arbitration proceedings without 
payment of his fees in case he wanted them 
to be paid before acting in the _ arbitration 
priecetings and that the demand of fees 
from only one party by the arbitrator and 
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refusing. to act further on failure to pay did 
not amount to misconduct on the part of the 
arbitrator, 


10. As a result of the analysis of’ the 
provisions of law and the relevant authori- 
ties, our conclusion is that there is nothing 
illegal or improper in the demand made be-, 
fore the award by the arbitrator or umpire of 
fees and expenses from the parties provided 
they are fair and reasonable and are not ex-, 
travagant or excessive and they are made on, 
both the parties equitably within the know-| 
ledge of both the parties, It would not be 
illegal and improper if on the failure of one 
of the parties to make the payment, he either 
stays the proceedings or directs the other 

arty to pay the whole amount pending the| 
Tecielon of the dispute by arbitration, The, 
arbitrator would also be justified in waiting 
tlt the making of the award and then pro-| 
ceed in accordance with Section 14 (2) or, 
Section 38 of the Act and have 
the matter determined by the court. The 
arbitrator, in our opinion, however, is likely 
to be charged with misconduct for having 
been ilegelly induced to make an award if 
he accepts any money on any account what-, 
soever Poa one of the parties without the’ 
knowledge. of the other party. Such a charge: 
would also be open, if the amount demanded 
is exhorbitant having no relation to the work 
done or anticipated, nor to the standard of 
fees normally payable to arbitrators for such’ 
a work. In oe to avoid such a charge and 
also to avoid having to give evidence before ° 
the court to justify the payment of fees, the 
best course to adopt for the arbitrator is to 
make a record about his fees .and, the reasons 
therefor if any, in the record of the proceed- 
ings itself within the knowledge of both the 
parties. If he does not do so he will be ip- 
volved in defending himself against the alle- 
gations of misconduct, if made, 


11. Luckily in the instant case, the 
objector has himself stated that the. payment 
was made in three instalments of Rs, 250/- 
each by each of the parties and the total 
sum paid was Rs. 1500/-. This amount we 
have found to be reasonable in view of the 
valuation of the claim, the number of hear- 
ings and the amount of work done. The 
charge of partiality and misconduct comple- 
tely fails, when it is admitted that the amount 
had been demanded from both the parties 
equally and had been equally paid by both 
the parties at the same time, though it is a 
matter of regret that the same was not re- 
corded by the umpire in the proceedings. 

12. The last argument of. Bawa S. C. 
Singh is that the umpire demanded an addi- 
tional sum of Rs. 500/- from the objector. 
This has not been believed by the Jearned 
single Judge and we are unable to differ from 
him and place any reliance on the statement 
of the objector. The umpire has candidly 
admitted the other demands and payments 
and has denied this demand. We accept the 
statement of the umpire in agreement with 
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the learned single Judge. Non-appearance of 
the respondent is a matter of no consequence 
in this context. There is no corroborative 
evidence to support the alleged making of 
the demand or the inference that failure to 
make this payment enraged the umpire. 
Surely the umpire who had already received 
Rs. 1500/- and who could, if he was so in- 
clined, demand any other reasonable fees by 
withholding the award, could not be angered 
by non-payment of Rs. 500/- only and then 
make an award only for Rs. 89,000/- and 
odd against a claim of more than 2 lakhs 
rupees preferred by the respondent. The 
contention of the appellant is baseless and is 
rejected. 


18. The second contention again has 
no force. The award after making the 
recitals does not give any reasons and sim- 
ply directs the payment of Rs. 39,962/- by 
the appellant to the respondent, The coun- 
sel, however, relies on two notes A and B 
which are attached to the award. These notes 
have not been incorporated in the award but 
they are accompanying the same. Notes A 
and B appear to contain only some private 
calculations made by the umpire before he 
made the award. They do not give nor can 
we discover from them any reasons at all: The 
note A states the claim of the respondent 
herein and says that the cost price of the 
potatoes was Rupees 130873/- and out of 
which he ‘deducted the resale price of the 
damaged potatoes and an amount of Rupees 
8500/- on account of balance on _ pronote, 
which is fortunately not in dispute beorfe us. 
No other charge or profit was allowed. In 
respect of the claim of the appellant the sto- 
rage charges of Rs. 38146/- have been al- 
lowed and no cartage or interest has been al- 
lowed. Difference between the two figures, 
namely, the amount of damage allowed to the 
respondent and the storage charges has been 
determined as the amount payable by the ap- 
pellant to the respondent, In other words, 
against the total claim of the respondent, the 
umpire has deducted the resale value of the 
damaged potatoes and the storage charges 
and instead of allowing the whole of the claim 
of the respondent has reduced it by the 
charges for the storage. We asked the learned 
counsel to explain what are the reasons that 
he could discover out of the notes A and 
B from which an error of law could be ap- 
parently found. He failed to give us any 
satisfactory answer except stating that if the 
umpire was allowing the appellant full sto- 
rage charges he negatived the claim of negli- 
gence on the part of the appellant as a plain- 
tiff. This argument is really very far fetch- 
ed. There is no reason or finding given 
about the negligence but this would be im- 
plicit in the award as damages have been 
awarded to the respondent but their quantum 
has been reduced. No legal infirmity can 
therefore be found in the award on the face 
of the record. The learned single Judge in 
the impugned judgment has relied upon a 
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passage from.a division bench authority of 
this court in M/s. The Salween Timber and 
Construction Co. (India) v. Union of India, 
1968 D. L. T. 93, wherein Tatachari J., (as 
he then was) sitting with I. D. Dua, J. ob- 
served in paragraph 38: ; 

“It is not open to the Court to speculate 

or to go into the evidence and try to find 
out as to what impelled the Umpire to arrive 
at his conclusion, or to attempt to prove the 
mental process by which the Arbitrator re- 
ached his conclusion.” 
With respect we agree with the said state- 
ment of Jaw. The Supreme Court in Jiva- 
rajbhai Ujamshi Sheth v. Chintamanrao 
Balaji, (1964) 5 SCR 480 = (AIR 1965 SC 
214) observed at page 493 that: 


“An award made by an arbitrator is con- 
clusive as -a judgment between the parties 
and the Court is entitled to set aside an 
award if the arbitrator has misconducted 
himself in the proceedings or when the award 
has been made after the issue of an order 
by the Court superseding the arbitration or 
after arbitration proceedings have become 
invalid under Section 35 of the Arbitration 
Act or where an award has been improperly 
procured or is otherwise invalid. An award 
may be set aside by the Court on the ground 
of error on the face of the award, but an 
award is not invalid merely because by a 
no of inference and argument it may be 

emonstrated that the arbitrator has com- 
mitted some mistake in arriving at his con- 
clusion.” 

The Supreme Court further observed that it: 
was not open to the Court to speculate where 
no reasons have been given by the arbitrator 
as to what impelled the arbitrator to arrive 
at his conclusion and on the assumption that 
the arbitrator must have arrived at his con- 
clusion by a certain aaa of reasoning, the 
court cannot proceed to determine whether 
the conclusion was right or wrong. It was 
not open to the court to attempt to probe the 
mental process by which the arbitrator has 
reached his conclusion where it was not dis- 
closed by the terms of his award. The follow- 
ing rule of law laid down by the Judicial Com- 
mittee in Champssey Bhara Co v. Jivraj Baloo 
Spinning and Weaving Co. Ltd. AIR 1923 
PC 66 was reaffirmed. 

“The law has for‘meny years been settl- 
ed, and remains so at this day, that where 
a cause or matters in difference are referred 
to an arbitrator, a lawyer or a layman, he is 
constituted the sole and final judge of all 
questions both of law and of fact...... The 
only exceptions to that rile are cases where 
the award is the result of corruption or fraud. 
and one other, which though it is to be re- 
gretted is now, I think firmly established 
viz. where the question of law necessarily 
arises on the face of the award or upon some 
paper accompanying and forming part of the 
award.” 

According to Judicial Committee “an error in 
law on the face of the award means that one’ 
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could find in the award or a document ac- 
tually incorporated thereto, as for instance, a 
note appended by the arbitrator stating the 
reasons for one’s judgment, some legal pro- 
position which was the basis of the award 
and which one could say was erroneous; it 
did not mean that if in a narrative a refe- 
rence is made to a contention of one party 
that opened the door to seeing first what 
that contention was and then going to the 
contract on which the parties rights depend- 
ed to see if that contention was sound.” 


. 14 This rule of Jaw also found ap- 
proval of the Supreme Court in M/s. Alopi 
Parshad and Sons, Ltd. v. Union of India, 
AIR 1960 SC 588, The rule is therefore 
firmly established. ' 


15. On the facts and the circum- 
stances of the case we are in entire agree- 
ment’ with the learned single Judge who pass- 
ed the impugned order that there- is no error 
of Jaw apparent on the face of the record in 
the instant case. The contention of the ap- 
pellant therefore fails. 


16. The appeal is consequently dis- 
missed and the impugned order is affirmed 
The learned single Judge in the impugned 
order left the parties to bear their own costs 
and we would do likewise. There will be no 
order as to costs. 


Appeal dismissed, 
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S. RANGARAJAN, J. 
Shori Lal Jain, Petitioner v. Lt. Gov~ 
ernor, Delhi and others, Respondents. 
i Writ No. 1162 of 1971, D/- 13-8- 


(A) Land Acquisition Act (1894), S. 6 
— Declaration — Satisfaction that land 
is required for public purpose. — Satis- 
faction must be personal satisfaction of 
Lt. Governor — Delegation is not per- 
missible. 

The duty of being satisfied cannot 
be delegated to any Secretary. In the 
instant case, there was no delegation 
even by the Lt. Governor to the Secre-~ 
tary. The Secretary had seen the file and 
the declaration was made without even 
placing it before the Lt. Governor, The 
notification was quashed. 1957 AC 488 
and (1948) 1 All ER 780, Relied on. 

(Paras 4, 5, 7) 
Cases Referred: Chronological Paras 
1957 AC 488 = (1956) 3 All ER 939 5 
(1948) 1 All ER 780 = 64 TLR 290 6 


P. N. Lekhi, for Petitioner; Arum 
Kumar (for Nos. 1, 2 and 11), Mohd. Mian 
(for Nos. 7 to 10), S. S. Chadha with 
P. N. Sethi (for No. 12) and Keshav Dayal 
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with R. K. Khanna {for No. 13), for Res- 
pondents. 


ORDER :— This judgment will dis- 
pose of Civil Writ Petitions 48 to 57 of 
1972 also. The petitioner in Writ Petition 
No. 1162 of 1971 is one of the three part- 
ners of the. firm known as Messrs. Jain 
‘Optical Industries, carrying on business 
of optical goods as a tenant in shops Nos. 
2395/1, 2397 to 2400, Ballimaran, Delhi. 
The petitioners in the other petitions are 
tenants in other shops, all housed in 
building known as Kothi Nawab Loharo~ 
wali, Bazar Balimaran, Delhi (Nos. 2376 
to 2382, 2395 to 2402), which has been 
acquired for the purpose of running two 
Government Girls Higher Secondary 
Schools, The first and second floors of the 
building were taken on rent by the Gov- 
ernment in May, 1957 at a rent of Rupees 
1,150 per month for running the school. 
The ground floor of the property com- 
prises 19 shops/godowns, one of which 
has been rented to the Government. The 
annual rental income to the owners from 
these shops/godowns in the ground floor 
is stated to be Rs. 1,135 per month. The 
acquisition of the properties of the entire 
building was suggested by the Directo- 
rate of Education on the ground that 
there was no prospect of the Government 
constructing Higher Secondary Schools in 
that area owing to non-availability of a 
suitable site and there being no possibi- 
lity of shifting the schools outside the 
area since the same were meant to serve 
the minority community (Muslims) which 
comprises quite a large population in this 
densely populated locality. It was point- 
ed out that the Directorate of Education, 
Delhi Administration had paid, until 
April, 1968, when the proposal to acquire 
was made by the Directorate, Rs. 1,51,800 
as rent to the owners of the building for 
the School. The school is being run in 
two shifts; one in the morning and the 
other in the afternoon. It was also sug- 
gested that it will be profitable for the 
Government to acquire the entire build- 
ing with the shops and godowns in the 
ground floor not only because of the rend 
it was fetching but also the saving that 
would result to the Government in not 
having to pay so much by way of rent. 


2. The notification under Section 
4 of the Land Acquisition Act, 1894 
(hereinafter called the Act) was made on 
11-12-1968. The Land Acquisition Collec- 
tor made a report, on 11-3-1969, under 
Section 5A of the Act that no objections. 
had been received to the notification 
under Section 4 (1) of the Act and that 
in the absence of any objection the acqui- 
sition proceedings may be processed fur- 
ther. It was further suggested by the 
Collector that a notification under Sec- 
tion 6 of the Act may be made. Such a 


rs 
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notification, under Section 6 of the Act, 
ye issued on 24-4-1959 stating as fol- 
ws: 


“Whereas it appears to the Lt. Gov- 


ernor, Delhi that land is required to be 
taken by Government at the public ex- 
pense for a public purpose, namely, for 
Government school, it is hereby declared 
that the land described in the specifica~ 
tion below is acquired for the above 
purpose,” 

(emphasis added} 

3. The present Writ Petition as 
well as the connected Writ Petitions have 
been filed attacking notifications under 
Sections 4 and 6 of the Act on various 
grounds. The delay in the filing of the 
petitions has been explained on the 
ground that the petitioners came to 
know about the acquisition only after the 
notice under Section 9 of the Act was 
served in July, 1971. The petitions were 
filed without any loss of time having re- 
gard to the time taken to ascertain the 
true facts. The award having not been 
yet passed the petitions cannot be de- 
feated on the ground of delay when, as 
the present discussion will show, the 
notification under Section 6 is seen to be 
illegal. 

4, The objection in C. W. 1162 of 
1971 is the most comprehensive and the 
same was argued by Shri P. N. Lekhi, 
learned counsel for the petitioner, at 
great length, his arguments being merely 
adopted in the other petitions. It was 
contended by Shri Lekhi, inter alia, that 
there had been no inquiry under Section 
5-A of the Act and for that reason itself 
the acquisition was bad. In the affidavit 
of return filed by Shri R. N. Puri, Deputy 
Secretary, Land and Building Depart- 
ment on behalf of Delhi Administration 
(Respondent 11) it was only mentioned 
that the allegation in paragraph 35 of the 
petition concerning the absence of report 
- under Section 5-A was not admitted, it 
was further stated that “satisfaction” for 
issuing the said notification was arrived 
at after due consideration and that no 
objection under Section 5-A of the Act 
was received from any quarter. There 
was a categorical assertion in paragraph 
35 of the petition that there was no re~ 
port, as contemplated by law, on the 
basis of which the Lt. Governor (Respon~ 
dent 1) could express his satisfaction. In 
view of the above allegation and the 
manner in which it had been traversed, 
I directed the concerned land acquisition 
file to be produced. When it was produc- 
ed it transpired that there was a report 
by the Land Acquisition Collector, as 
noticed above, but an even more serious 
lacuna was seen to exist on a perusal of 
the file. By a strange coincidence the file 
does not appear to have been put up at 
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all before the Lt. Gcvernor for his satis~ 
faction to be expressed under Section § 
of the Land Acquisition Act. Such satis- 
faction of the ‘appropriate Government’ 
is a condition precedant for the issue’ of 
the declaration under Section 6 of the 
Act. It is not disputed for the purpose of 
Section 6 the Lt. Governor is the “appro- 
priate Government” and that he has to 
express his satisfaction before a declara- 
‘tion under that section is made. The file 
shows that when the above said report 
was received from the Collector stating 
‘that no objection had been received 
against acquisition a note was put up that 
permission may be accorded. Only the 
Secretary had seen the file; the file does 
not appear to have even been placed be- 
fore the Lt. Governor at all. In view of 
this serious lacuna there seems to be no 
other option but to quash the notification 
issued in respect ‘of she above building 
under Section 6 of the Act on 24-4-1969; 
(copy of which is Annexure 4 to the 
petition). 


5. The Lt. Governor has to be 


satisfied; not any of his Secretaries to 
whom, under Rule 7 of the Rules of Busi- 
ness of Delhi Administration only the 
power to authenticate notifications made 
with his approval and consent are dele~ 
gated. The Lt. Governor himself could 
not delegate to any of his Secretaries the 
duty of being satisfied that any particu- 
lar property requires to be acquired for 
a public purpose; the satisfaction has to 





-be by him personally. A similar question 


arose before the House of Lords in Vine 
v. National Dock Labour Board (1957 AC 
488), In that case the Board had lawfully 
delegated its disciplinary powers over 
registered dock workers to local boards. 
The local board, with the approval of the 
national board, had in turn sub-delegat~ 
ed those powers to a disciplinary com- 
mittee. In the event Vine was dismissed 
by -that committee. The question was 
whether the sub-delezation was valid; if 
it was not Vine’s dismissal was wrongful 
and ultra vires. The House of Lords 
pointed out that in deciding whether it 
is an implied power to delegate one has 
to consider (a) the nature of the duty, 
(b) the character of the person on whom 
the duty is put. As to (a) the House of 
Lords observed as follows: 


“Judicial authority normally cannot 
of course be delegated...... There are, on 
the other hand, many administrative 
duties which cannot be delegated. Ap- 
pointment to an office or position is plain- 
ly an administrative act. If under a sta- 
tute a duty to appoirt is placed on the 
holder of an office, whether under the 
Crown or not, he would normally have 
no authority to delegate. He could take 


se 
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advice of course but he could not autho 
rise some one to make the appointment 
without further reference to him......... 
am clear that disciplinary powers, whe-~ 
ther judicial or not, cannot be delegated.” 


6. The same question also arose 
earlier in Allingham v. Minister of Agri+ 
culture and Fisheries, 1948-1 All ER 780. 
The Minister in that case had by regu- 
lations lawfully delegated to an agricul; 
tural committee his powers to give direc- 
tions concerning the use for agricultural 
purposes of land specified in the notice 
of direction. The committee decided that 
eight acres of sugar beet should be grown 
‘by the occupier of certain land but left 
it to its executive officer to select the 
acres to which the direction should 
apply. The officer consulted a local sub- 
committee appointed to make recommen- 
dations to the committee; acting on its 
advice he served a notice on the occupier 
specifying the acres. The notice was held 
to be invalid as the committee had left 
to the officer the duty of deciding some- 
thing they had to decide for themselves. 

T, In the present case it is not 
even suggested that there has been any 
such delegation, as a fact, by the Lt. 
Governor to the Secretary concerned; 
even if there was such delegation it 
would be invalid. 


8. Since the notification under 
Section 4 was made as early as in the 
year 1968 and more than 3 years have 
elapsed since then (even the notification 
under Section 6 was more than 3 years 
old) it is not possible in law to issue any 
further notification under Section 6 in 
pursuance of the abovesaid notification 
under Section 4 of the Act. In view of 
this lacuna it is realised on all hands that 
the other questions which have been de~ 
‘bated before me at length in this Writ 
Petition, do not fall for decision as the 
notification under Section 6 will have to 
‘be quashed. If the Government wishes to 
proceed further with the acquisition of 
this building it will have to be necessa~ 
rily by means of a fresh notification 
under Section 4 of the Act. 


9. Shri P. N. Lekhi, however, re~ 
quested that at least the more important 
contentions which he put forward against 
the acquisition may be briefly set out 
though it has become unnecessary to con~ 
sider them in the above view of the pre~- 
sent case. Shri Lekhi urged, inter alia, 
the following: [After setting out the con- 
tentions his Lordship proceeded:] 


10. It seems proper to repeat that 
the above contentions of Shri Lekhi have 
only been set out, at his request, but 
that no opinion is expressed on all or 
any of them. 
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11. In the circumstances the noti- 
fication under Section 6 of the Act (copy 
of which is Annexure 4 to the petition) 
is alone quashed. The Writ Petition is 
accepted to the above extent. There will 
be no order as to costs. 

Order accordingly. 
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The State of Andhra Pradesh, Peti- 
tioner y. New Delhi Municipal Commit- 
tee, Respondent. 
Civil Writ No. 342 of 1969, D/- 14-3- 


75. 

(A) Constitution of India, Article 289 
(1) — Union taxation — Test to deter- 
mine — House tax levied bv virtue of 
Punjab Municipal Act (1911) as applicable 
to the Union territory of Delhi — Nature 
of — Properties belonging to the States 
and situated in the Union territory of 
Delhi — Whether exempt. 


The true test to determine if a tax 
is a Union tax or not is to see the legis- 
lative competence so that if such a tax 
could be imposed by the authority of 
Parliament it could be a Union tax while 
if it could be imposed by the authority of 
the Staite legislature. it would be a tax 
imposed by the State. The test as to the 
fund to which the proceeds go or the 
entity which ultimately gets such funds 
would, therefore, be wholly irrelevant. 
The body which collects these taxes 
would also not determine the nature of 
the tax. (Para 26) 


The form of Government in i911 
when the Punjab Municipal Act came into 
force was purely unitary and the concept 
of State of provincial legislative field as 
distinct from Central legislative field was 
unknown to the Constitutional law of 
India, All statutes then had their source 
in the Central legislative authority. It 
would, therefore, be. a misnomer to call 
an Act of 1911 as being a State or a pro- 
vincial enactment in its inception except 
that it bore the name of a State or a pro- 
vince and dealt with a part of the geo- 
graphic territory of the then India known 
as Punjab. It is true that the continua- 
tion of this Act subsequently after the 
Government of India Act. 1935 gave it 
the stamp of State legislative enactment 
and it is the State legislature which am- 
ended it from time to time and it may, 
therefore, be true to say that what was 
initially a central enactment became. as 
it were, a provincial enactment after the 
Government of India Act. 1935 and a 
State enactment after the promulgation 
of the Constitution of India. The posi- 
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tion of this enactment, however, in rela- 
tion to Delhi would be different. The Act 
was applicable to Delhi initially by virtue 
of the fact that until the vear 1912. Delhi 
was only a district of the then Province 
of Punjab and it is only in 1912 that the 
Governor General, with the prior ap- 
proval of the Secretary of State for India. 
took the territory of Delhi under his im- 
mediate authority, and it became a pro- 
vince to be administered by a Chief Com- 
missioner, The various Punjab enact- 
ments which were then in force in the 
territory of Delhi continued to be in force 
by virtue of the Delhi Laws Act of 1912 
and later by the Part C States Laws Act 
of 1950 and the Union Territories Laws 
Act of 1950. The application and the 
later extension of this law to the Union 
Territory of Delhi was. therefore. not by 
the authority of the State legislature but 
that of the Central legislature, that is. the 
Central legislature under the Government 
of India Act followed by the Central 
legislature, under the Constitution of 
India, that is, the Parliament of India. 
Thus although at no stage was the Act 
as such enactment by Parliament still on 
the extension of the Act to the Union 
Territory of Delhi by the various Central 
legislative enactments referred to above. 
it became a Central Act or an Act of 
Parliament as if made by virtue of power 
of Parliament to legislate for the Union 
Territory of Delhi by virtue of clause (4) 
of Article 246 of the Constitution of India. 

(Para 24) 


Hence the levy of house tax under 
the provisions of the Punjab Municipal 
Act (1911) as extended to the Union Ter- 
ritory of Delhi is a piece of Union taxa- 
tion and hence the properties of the seve- 
ral States situated in the Union territory 
of Delhi are exempt from such tax by 
virtue of Article 289 (1). 

(Paras 25 and 36) 


(B) Constitution of ‘India, Article 246 
(4) — “State” whether includes Union 
territories. 

The answer to the question whether 
the expression “State” in clause (4) of 
Article 246 would include the territory 
comprised in the Union Territories would 
be the same whether or not the modified 
definition of the expression “State” under 
the General Clauses Act would or would 
not apply to the interpretation of the 
Constitution of India. If the amended 
definition does not, and the Union terri- 
tory is not included in the expression 
“State” as held by the Supreme Court in 
AIR 1970 SC 2097 no difficulty arises. 
Even if the other view is to be preferred, 
the expression “State” under Article 246 
would not include Union territories be- 
cause there would be an obvious repugn- 
ancy in the context in which the expres- 
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sion “State” is used throughout in Arti- 
cle 246 of the Constitution of India. as 
was pointed out in AIR 1970 SC 1126. 
Even though the expression “State” 
would be regulated by the new definition 
pursuant tothe modification in Art. 372-A 
of the Constitution of India as including 
the Union Territory of Delhi there were 
a number of Articles of the Constitution 
in which the expression “State” would 
not be given that meaning. Article 246 
was one of such Articles, After the Con- 
stitution (Seventh Amendment) Act. 1956, 
India became a Union of States and the 
territories thereof specified in the First 
Schedule. Clause (2) of Article 1 then 
provided for the Union territories which 
are mentioned separately. There is. thus, 
a distinction between a “State” and 
“Union territory” which cannot be lost 
sight of. It was pointed out that when 
the definition could rot be made applic- 
able owing to the context or the subiect, 
the word “State” wculd refer to States 
in the First Schedule only. (Para 35) 


Cases Referred: Chronological Paras 
1975 Lab IC 1265 (Delhi) 34 
AIR 1974 SC 1596 = (1974) 2 SCC 365 34 
AIR 1970 SC 1126 = (1970) 3 SCR 881 


32, 35 
AIR 1970 SC 2097 = (1971) 2 SCR 197, 
AIR 1969 Delhi 246 = 1969 Lab IC 974 
AIR 1969 Delhi 330 = ILR (1969) Delhi 

426 31 


AIR 1968 SC 637 = (1968) 2 SCR 103 35 
AIR 1958 SC 682 = 1959 SCR 445 24 


P. Ram Reddy. Sr. Advocate with 
P. Parameshwara Rao, Santosh . Chatterji 
Sr. Advocate with G. S. Chatterii. O. N. 
Tikku, Advocate General of J. & K. with 
M. K. Ramamurty, Sr. Advocate with 
a Uma Mehta and Vineet Kumar and 

L. Jain, for Petitioner; Bikramjit 
Maysur, for Respondent. 


H. L. ANAND, J.:— The principal 
question that those petitions under Arti- 
cle 226 of the Constitution of India by the 
States of Andhra Pradesh, Jammu and 
Kashmir and Punjab. in one of which the 
State of Orissa was allowed to intervene, 
raise is whether the immovable property 
belonging to a state situated in the Union 
Territory of Delhi is immune from house 
tax leviable under tke provisions of the 
Puniab Municipal Act, 1911, as applicable 
to Delhi (hereinafter to be referred to as 
“the Act’) by virtue of the exemption 
granted to the property of a State from 
Union Taxation by Article 289 (1) of the 
Constitution of India. 


2. Certain subsidiary questions 
also arise in the several petitions as to the 
basis on which house -zax should be levied, 
the method of computation of the annual 
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value and the quantification of the house 
tax but in the view that I have taken of 
the constitutional question. none of the 
other questions would survive and it is, 
therefore, unnecessary to give the factg 
or the circumstances Jeading to the pre- 
sent petitions save to mention that the 
properties in dispute were hithereto being 
assessed to house-tax by the New Delhi 
Municipal Committee, the respondent 
herein. and the house-tax was being paid 
until the States challenged its constitu- 
tionality. 


3. On behalf of the various States 
it was argued that by virtue of Art. 289 
(1) of the Constitution, the property of a 
State was exempt from Union taxation 
subject to the exception incorporated in 
clause (2) of Article 289; that clause (2) 
of Article 289 would not operate because 
the operation of the exception is depen- 
dant on legislation by Parliament in that 
behalf and no such law has been made 
by Parliament: that “Union taxation” 
would mean taxes which the Union is em- 
powered to impose; that by virtue of 
Article 265 of the Constitution of India, 
every tax must have its genesis in law 
and that the Union taxation must, there- 
fore þe co-extensive with the power of 
Parliament to make laws: that by virtue 
of Article 246 (4) of the Constitution „of 
India the power of Parliament to make 
laws extends not only to the subjects 
enumerated in the Union List, and the 
concurrent List but also to matters in- 
cluded in the State List in relation to 
any part of the territory of India not in- 
cluded in a State as also in respect of re- 
siduary subjects by virtue of Art. 248 of 
the Constitution of India; that by virtue of 
Part VIII of the Constitution of India, the 
Union Territory of Delhi is to be ad~ 
ministered by the President and the laws 
of Parliament and any taxation which has 
its genesis in such a law or in law which 
is deemed to have been made by Parlia- 
ment would be “Union taxation”: that 
the agency through which taxes are col- 
lected or the funds to which the proceeds 
go or the entity to which the funds are 
ultimately allocated are wholly irrelevant 
for the determination of the question as 
to whether a particular tax was part of 
Union taxation; that tax on property 
leviable in the Union Territory of Delhi 
by virtue of the provisions of the Act, 
though relating to a matter ‘that falls 
within the State List, would nevertheless 
be deemed to be Union Taxation because 
by virtue of the application of the Act to 
the Union Territory of Delhi. it would be 
deemed to have been incorporated in law 
made by Parliament and. therefore, be 
treated as law made by Parliament by 
virtue of its power under clause (4) of 
Article 246 of the Constitution of India; 
and that properties of the various States 
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situated in the Union Territory of Delhi 
would, therefore, be exempt from tax on 
property, 

4. On the other hand. it was con- 
tended on behalf of the New Delhi Muni- 
cipal Committee (hereinafter to be re- 
ferred as “the Committee”) that the test 
to determine if a tax formed part of 
Union taxation within the meaning of 
Article 289 (1) was if the proceeds from 
it formed part of the Consolidated Fund 
of [India under Article 266 (1). of 
the Constitution of India: that the 
proceeds of tax on property under the 
Act did not form part of the Consolidated 
Fund of India but were kept by the Com- 
mittee for its own purpose: that the tax 
on property was enumerated as one of 
the subjects in the State List; that the 
Act was a piece of State legislation and 
did not, by virtue of its application to the 
Union Territory of Delhi. become a piece 
of Central legislation: that by virtue of 
Article 246 of the Constitution of India 
the Union legislation and the State legis- 
lation are two different fields of legisla- 
tive action and taxation which has its 
genesis in any of the matters enumerated 
in List I or List III alone would form part 
of Union taxation; that the Act was not 
made by Parliament by virtue of power 
under Article 246 (4) of the Constitution 
of India; that Union had no power to 
impose tax on property and that the pro- 
perty of the various States in the Union 
Territory would. therefore, not be exempt 
from this tax. It was. however, not dis- 
puted that clause (2) of Article 289 would 
not be attracted because Parliament had 
not made anv law in that behalf and that 
the scope of exemption would depend on 
the true interpretation of Article 289 (1) 
of the Constitution irrespective of the use 
to which the property was being put. 


5. What then is the true meaning 
of the expression “Union Taxation” in 
Article 289 (1) of the Constitution and 
what is the precise scope and limit of the 
exemption provided by it? 


6. Article 289 and its complemen- 
tary Article 285 read as under:— 


“289 (1) The property and income of 
a State shall be exempt from Union taxa- 
on, 


(2) Nothing in clause (1) shall pre- 
vent the Union from imposing. or autho- 
rising the imposition of, any tax to such 
extent, if any. as Parliament may by law 
provide in respect of a trade or business 
of any kind carried on by. or on behalf 
of, the Government of a State. or anv 
operations connected therewith. or any 
property used or occupied for the pur- 
poses of such trade or business, or any 
income accruing or arising in connection 
therewith. 
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(3) Nothing in clause (2) shall apply 
to any trade or business, or to anv class 
of trade or business. which Parliament 
may by law declare to be incidental to 
the ordinary functions of Government.” 

"285 (1) The property of the Union 
shall, save in so far as Parliament mav by 
law otherwise provide. be exempt from 
all taxes imposed bv a State or by any 
authority within a Staże. 

(2) Nothing in clause (1) shall, until 
parliament by law otherwise provides, 
prevent anv authority within a State 
from levying any tax on anv property of 
the Union to which such property was 
immediately before the commencement 
of this Constitution liable or treated as 
liable, so long as that tax continues to be 
levied in that State.” 


7, The expression “Union taxation” 
is not defined in the Constitution and is 
only used in Article 289. Even Art. 285. 
which is the corresponding provision giy- 
ing exemption to the property of the 
Union. is differently worded: and uses the 
expression “all taxes imposed by a State 
or by any authority within a State” but 
does not use the expression “State taxa- 
ee in contradistinction to “Union taxa- 
ion,” 


8. Article 265 of the Constitution 
‘of India provides that every tax shall be 
jlevied or collected only by the authority 
of law with the result that the power of 
ithe Union and the States to impose taxes 
within their respective spheres of per- 
missible taxation must be relatable to laws 
which they are competent to make with 
ithe result that the powers of the Union 
‘and the States to impose tax must be co- 
extensive with the powers of their res- 
‘pective legislatures with reference to the 
distribution of legislative business provid- 
‘ed in Part XI of the Constitution read 
‘with the Union, the State and the con- 
current Lists. Incidentally while the 
Union and State Lists enumerate matters 
which deal with taxation, the Concurrent 
List does not except with certain duties 
and fees. Article 248, however, when it 
refers to the residuary powers of legisla- 
tion and vests it in Parliament, not only 
provides for Parliament’s exclusive 
powers to make laws with respect to any 
matter not enumerated in the Concurrent 
List or State List but takes care to add 
by clause (2) that “such power shall in- 
clude the power of making anv law im- 
posing a tax not mentioned in either of 
those Lists,” ` 


9. It would, therefore, be neces- 
sary to examine the scheme of the Con- 
stitution with regard to the demarcation 
of legislative powers between the Union 
Legislature and the State Legislatures to 
determine the true meaning and import 
of the expression “Union taxation.” 
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, 18. India is a Union of States and 
its territories comprise the territories of 
the “States” and the Union territoried 
specified in the First Schedule, including 
the Union Territory of Delhi, and such 
other territories as may be acauired by 
it. This is what Article 1 of the Constitu- 
tion provides. The Constitution is fede- 
ral in character and is based on a rigid 
division of executive powers between the 
Union and the States executives and a 
corresponding demarcation of legislative 
functions of the Union Legislature. that 
is, the Parliament and the Legislatures of 
the States, Article 245 provides that 
subject to the provisions of the Constitu- 
tion, Parliament may make laws for the 
whole or any part of the territory of India 
and the Legislature of a State mav make 
laws for the whole or any part of the 
State. Article 246. as indeed Chapter I 
of Part XI of the Constitution, in which 
this Article occurs. deals with the distri- 
bution of legislative powers. Clause (1) 
of this Article provides that Parliament 
would have exclusive power to make 
laws with respect to any of the matters 
enumerated in the Union List in the 
Seventh Schedule of the Constitution, 
Clause (2) provides for the concurrent 
power of Parliament and State legislatures 
with regard to matters enumerated in the 
Concurrent List, in the Seventh Schedule 
to the Constitution. Clause (3) deals with 
the power of the Legislature of a State 
to make laws for such a State or any part 
of it with respect to matters enumerated 
in the State List in the Seventh Schedule. 
Article 248 provides for the power of 
Parliament to make laws with respect to 
residuary matters, that is, matters not 
enumerated in any of the two Lists—- the 
concurrent and the State, 

it. Chapter I further provides for 
exceptions to the general rule of demar- 
cation of legislative powers provided in 
clauses (1). (2) and (3) of Article 246 and 
Article 248. One of these exceptions is 
contained in clause (4) of Article 246 
while the other categories of exceptions 
are contained in Articles 249 to 253 of the 
Constitution, 

12. The exception provided, for in 
clause (4) of Article 246 deals with “any 
part of the territory of India not includ- 
ed in a State” and extends to such. terri- 
tories power of Parliament to make laws 
with respect not only to matters enume- 
rated in the Union and the Concurrent 
List but also to matters eumerated in the 
State List. The Union Territory of Delhi 
is one such territory and a provision with 
regard to its administration, as indeed the 
other Union territories, is made in 
Part VIII of the Constitution. Article 239 
in this Part provides that every Union 
Territory shall be administered bv the 
President acting, to such extent as he 
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thinks fit, through an administrator to 
be appointed by him with such designa- 
tion as he mav specify. Articles 239-A. 
239-B and 240 deal with certain Union 
territories other than Delhi while Art. 241 
deals with the constitution of High Courts 
in the various Union territories of India, 
It so happens that of the various Union 
territories enumerated in the First Sche- 
dule to the Constitution, the Union Ter- 
ritory of Delhi does not have a Levisla- 
ture and it is for this reason that apart 
from the administration of the Union Ter- 
ritory, which is. provided in Part VIII of 
the Constitution, provision had to be 
made for the enactment of laws with re- 
gard to such a territory and Clause (4) of 
Article 246 of the Constitution of India is 
that provision. 


13. The exceptions provided for 
in Articles 249 to 253 of the Constitution, 
however. are by and large intended to 
deal with extra ordinary stituations. Arti- 
cle 249, for example extends the power of 
Parliament to make laws with respect of 
any matter enumerated in the State List 
if the Council of States declares by a re- 
solution by a requisite majority that such 
a course would be “necessary or expedient 
in the national interest,” Article 250 
however, empowers Parliament to make 
laws with respect to whole or part of 
India “with respect to any of the matters 
enumerated in the State List while a Pro- 
clamation of Emergency is in operation.” 
Article 252 then empowers Parliament to 
make laws with respect to matters enu- 
merated in the State List if the legisla- 
tures of two or more States resolve that 
such a course appears “to be desirable”. 
Article 253 reserves to Parliament exclu- 
sive power to make laws for the whole or 
any part of the territory of India “for 
implementing any treaty. agreement or 
convention with any other country or 
countries or any decision made at any 
international conference, association or 
other body.” 


14, A picture of distribution of 
legislative powers and demarcation of 
fields of taxation between the Union and 
the States and of their corresponding 
legislatures would be incomplete without 
a reference to the provisions in Chap. I of 
Part XII of the Constitution with regard 
to the financial matters notably Arti- 
cles 266 to 275. Article 266 provides that 
all revenues received by the Govenment 
of India, all loans raised by that Govern- 
ment and all moneys received by that 
Government in repayment of loans shall 
form one consolidated fund to be entitled 
“the consolidated Fund of India,” and all 
revenues received by the Government of 
a State, all loans raised by that Govern- 
ment and all moneys received by that 
Government in repayment of loans shall 
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form one consolidated fund to be entitled 
“the Consolidated Fund of the State.” 
Article 267 then provides for the Con- 
tingency Fund of India and the Conting- 
ency Fund of the State. Article 268 pro- 
vides for the distribution of the revenues 
between the Union and the States. Arti- 
cle 268 provides that stamp duties and 
such duties of excise on medical and toilet 
preparations as are mentioned in the 
Union List shall be levied by the Govern- 
ment of India but shall be collected where 
they are leviable within any Union terri- 
tory by the Government of India while 
in other cases by the State within which 
such duties are respectively leviable and 
that the proceeds of any such duties levi- 
able within any such State shall not form 
part of Consolidated Fund of India but 
shall be sent to that State, Article 269 
makes provision with regard to taxes 
levied and collected by the Union but 
which would be assigned to the States 
while Article 270 provides for taxes levied 
and collected by the Union and distributed 
between the Union and the States. Arti- 
cle 271 provides for surcharge on certain 
duties and taxes for purposes of the Union 
and Article 272 provides for taxes which 
are levied and collected by the Union and 
mav be distributed between the Union 
and the State. Article 273 makes provi- 
Sion for grants in lieu of export duty on 
jute products. Article 275 provides for 
grants from the Union to certain States, 
Article 280 provides for appointment by 
the President of a Finance Commission 
periodically to make recommendations to 
the President as to— 

“(a) the distribution between the 
Union and the States of the net proceeds 
of taxes which are to be. or mav be divid- 
ed between them ............... and the al- 
location between the States of the respec- 
tive shares of such proceeds; 

(b) the principles which should govern 
the grants-in-aid of the revenues of the 
States out of the Consolidated Fund of 
India.” 

15, It may be useful to mention 
that the Constitution provides for exemp- 
tion of income and property of a 
State from Union taxation and the pro- 
perty of a Union from all taxes imposed 
by a State or by any authority within a 
State on a near reciprocal basis. While 
Article 289 exempts “the property and 
income of a State” from “Union taxation” 
except in case the Parliament authorises 
the imposition of anv tax in respect of a 
trade or business of any kind carried on 
by. or on behalf of, the Government of a 
State, or any operations connected there- 
with or any property used or occupied 
for the purposes of such trade or business, 
or any income accruing or arising in con- 
nection therewith. “Article 285 ‘provides 
for exemption to the “property of the 
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Union” from all taxes imposed by a State 
or by any authority within a State.” 
Clause (2) of Article 285, however. ex- 
empts from the operation of clause (1) of 
‘ that Article anv levy of tax on anv pro- 
perty of the Union within a State to 
which-such property was immediately be- 
fore the commencement of the Constitu- 
tion liable or treated ag liable so long as 
that tax continues to be levied in that 
State until Parliament by law otherwise 
provides, 


16. On a review of the various 
provisions in Part XII of the Constitu- 
tion, Sinha, C, J.. as he then was, summed 
up the position thus in Re. The Bill to 
Amend Section 20 of the Sea Customs 
Act, 1878 and Section 3 of the Central 
Excises and Salt Act, 1944. 1964 (3) SCR 
787: 


“It will thus appear that Part XII of 
the Constitution has made elaborate pro- 
visions as to the revenues of the Union 
and of the States, and as to how the 
Union will share the proceeds of duties 
and taxes imposed by it and collected 
either by the Union or by the States. 
Sources of revenue which have been al- 
located to the Union are not meant en- 
tirely for the purposes of the Union but 
have to be distributed according to the 
principles laid down by Parliamentary 
legislation as contemplated by the Arti- 
cles aforesaid, Thus all the taxes and 
duties levied by the Union and collected 
either by the Union or bv the States do 
not form part of the Consolidated Fund of 
India but many of those taxes and duties 
are distributed amongst the States and 
form part of the Consolidated Fund of 
the States. Even those taxes and duties 
which constitute the Consolidated Fund: 
of India may be used for the purposes of 
supplementing the revenues of the States 
in accordance with their needs. The ques- 
tion of the distribution of the aforesaid 
taxes and duties amongst the States and 
the principles governing them, as also the 
principles soverning grants-in-aid of re- 
venues of the States out of the Consoli- 
dated Fund of India. are matters which 
have to be decided by a hish powered 
Finance Commission. which is a respon- 
sible body designated to determine those 
matters in an objective way. It cannot, 
therefore. be justly contended that the 
construction of Article 289 suggested on 
behalf of the Union will have the effect 
of seriously and adversely affecting the 
revenues of the States, The financial ar- 
rangement and adjustment suggested in 
Part XII of the Constitution has been de- 
signed by the Constitution-makers in such 
a way as to ensure an equitable distribu- 
tion of the revenues between the Union 
and the States, even though those reve- 
nues may be derived from taxes and 


duties imposed by the Union and collecta 
ed by it or through the agency of the 
States, On the other hand, there may 
be more serious difficulties in the wav of 
the Union if we were to adopt the very 
Wide interpretation suggested on behalf 
of the States. It will thus be seen that 
the powers of taxation assigned to the 
Union ‘are based mostly on considerations 
of convenience of imposition and collec- 
tion and not with a view to allocate them 
solely to the Union: that is to say. it was 
Not intended that all taxes and duties im- 
posed by the Union Parliament should be 
expended on the activities of the Centre 
and not on the activities of the States. 
Sources of revenue allocated to the States, 
like taxes on land and other kinds of im- 
movable property, heve been allocated to 
the States alone. The Censtitution-makers 
realised the fact that those sources of re- 
venue allocated to the States may not be 
sufficient for their purposes and that the 
Government of India would have to sub- 
sidise their welfare activities put of the 
revenues levied and collected by the 
Union Government. Realising the limita- 
tions on the financial resources of the 
States and the growing needs of the com- 
munity in a welfare State, the Constitu- 
tion has made. as already indicated, 
specific provisions empowering Parliament 
to set aside a portion of its revenues, 
whether forming part of the Consolidat- 
ed Fund of India or not. for the benefits 
of the States, not in stated proportions 
but according to their needs. It is clear, 
therefore, that considerations which may 
apply to those Constitutions which re- 
cognise water-tight compartments þe- 
tween the revenues of the federating 
States and those of the federation do not 
apply to our Constitution which does not 
postulate any conflict of interest between 
the Union on the one hand and the 
States on the other. The resources of 
the Union Government are not meant ex- 
clusively for the benefit of the Union ac- 
tivities; they are also meant for subsidis- 
ing the activities of the States in accord- 
ance with their respective needs, irrespec- 
tive of the amounts collected by or 
through them. In other words, the Union 
and the States together form one organic 
whole for the purposes of utilisation of 
the resources of the territories of India 
as a whole.” 

17. Bearing in mind the scheme 
of distribution of legislative powers and of 
taxation between the Union and States 
and the provision with regard to alloca- 
tion of funds for the purpose of the 
Union and the States it becomes obvious 
that when Article 289 (1) refers to 
“Union taxation.”, it means taxes which 
are leviable by the Union or to put it 
differently taxes which can be levied by 
the authority of Parliament and pertain- 
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ing to matters on which Parliament is 
empowered. to legislate by virtue of the 
various constitutional provisions. The au- 
thority which collects the taxes or the 
entity to which the proceeds or part of 
the proceeds from such taxes is eventual- 
ly allocated either under the Constitution 
or under the machinery set up by the 
Constitution would, therefore, be wholly 
irrelevant for the purpose of a decision 
as to the true meaning of the expression 
“Union taxation’. It is, therefore, not 
possible to accept the contention that the 
test would be as to whether the proceeds 
would form part of the Consolidated 
Fund of India. 


18. This conclusion is fully borne 
out by certain observations of the 
Supreme Court in Re: The Bill to Amend 
Section 20 of the Sea Customs Act 
(supra). In that case the provision of 
Article 289 (1) of the Constitution of 
India fell for consideration before the 
Supreme Court as a result of a pro- 
posal to introduce in Parliament a bill to 
amend Section 20 of the Sea Customs 
Act and Section 3 of the Central Excises 
and Salt Act with a view to applying pro- 
vision of the said two Acts to goods þe- 
longing to the State Governments in re- 
gard to which certain doubts arose as to 
whether the provisions of the Bill were 
incosistent with Article 289 of the Con- 
stitution of India. The President of 
India referred under Article 143 of the 
Constitution of India certain questions for 
the opinion of the Supreme Court to 
ascertain if the proposed amendment 
would be constitutional. The question 
for the consideration of the Supreme 
Court was whether the provisions of Arti- 
cle 289 of the Constitution precluded the 
Union from imposing: or authorising the 
imposition of custom duties on import or 
export or excise duties on the production 
and manufacture in India on the property 
of a State used for purposes other than 
those specified in clause (2) of the Arti- 
cle. By majority it was held that the 
provisions of Article 289 (1) the Consti- 
tution of India were in the nature of an 
exception to the exclusive field of legis- 
lation reserved to Parliament and were 
limited to taxes “on property” and on 
income of a State: 
granted in favour of States had to be re- 
stricted to taxes levied directly on pro- 
perty .and income and that even though 
import and export duty or duties of ex- 
cises had reference to goods and com- 
modities, they are not taxes on property 
directly and were not within the exemp- 
tion under Article 289 (1) of the Consti- 
tution. The contention before the 
Supreme Court on behalf of the Union 
was that Article 289 (1). properly 
interpreted. would mean that the immu- 


that the immunity - 


nity from taxation granted by it to the 
State was only in respect of tax on pro- 
perty and on income and that the immu- 
nity did not extend to all taxes and 
should not be interpreted so as to in- 
clude taxation “in relation to property.” 
The contention on behalf of the States 
was that in interpreting Article 289 of 
the Constitution, it must be held that the 
immunity was extended from “al” 
Union taxation whether “on property” 
or “in relation to property”. The con- 
tention of the Union prevailed and Sinha 
C. J., as he then was, and who spoke for 
the majority, observed, “We are, there- 
fore, of opinion reading Art. 289 and its 
complementary Article 285 together that 
the intention of the Constitution-makers 
was that Article 285 would exempt all 
property of the Union from all taxes on 
property levied by a State or by any au- 
thority within the State while Article 289 
contemplates that all property of the 
States would be exempt from all taxes 
on property which mav be leviable by the 


Union.” (emphasis supplied). The term 
“Union taxation” was, therefore, con- 


sidered to be synonymous with taxes 
“leviable” by the Union so that the de- 
termining factor was the competence of 
the Union to levy the taxes and the cor- 
responding competence of Parliament to 
make laws incorporating such a tax. 

19. It must. however. be pointed 
out that from what. has been said above it 
does not necessarily follow that taxes 
having their foundation in. laws made by 
Parliament by virtue of what may con- 
veniently be described as its extraordi- 
nary powers provided for in Articles 249 
to 253 of the Constitution must be treat- 
ed as forming part of “Union taxation”. 
This is sọ because it could be said with 
some justification that while legislating in - 
exercise of those powers Parliament 
would not be exercising its own legisla- 
tive functions but would, as it were, act+ 
ing as a delegate of the State legislatures 
concerned or be deemed as if it was 
functioning as a State Legislature. In 
such cases different considerations may 
perhaps apply. It is unnecessary to 
carry this matter any further as being 
beyond the scope of the controversy be- 
fore us. 

A 20. The question that then arises 
is whether tax on property leviable under 
the Act could be said to be a tax leviable 
by the Union. The answer is both in the 
affirmative and the negative depending on 
the territory to which it relates and the 
legislature which authorises its imposi- 
tion, In so far as tax on property may 
be imposed in the various States in India 
by virtue of Entry 41 in the State List 
by _the State legislatures or by statutes 
which could be deemed to have been 
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made by such a legislature it could not 
be considered a Union taxation by any 
stretch of imagination. The same is, 


however. not true where such a tax is. 


levied: by virtue of the authority of Par- 
liament and, therefore, of the Union to 
impose a tax as in the case of Union ter- 
ritory of Delhi. It has been noticed above 
that by virtue of Article 239 of the Con- 
stitution of India every. Union territory 
has to be administered by the President 
through an administrator. Bv virtue of 
clause (4) of Article 246 of the Constitu- 
tion, Parliament has power to make laws 
with respect to the Union territories and 
where tax is imposed. on property in such 
territories it would be Union taxation be- 
cause such a tax would have its genesis 
in Parliament’s power to make laws. In 
such a case, the Union taxation would not 
have relation to any particular List but 
to a particular territory and once it re- 
lates to a tax in that territory. it could 
encompass all the Lists and this is so be- 
cause the whole scheme of demarcation of 
taxing power between the Union and the 
States has relevance between the Union 
on the one hand and the various States 
on the other. No such demarcation exists 
or could be conceived in case of territo- 
ties which are administered by the Union 
itself. The demarcation then becomes 
irrelevant. In such a case, the Union ex- 
ecutive, as indeed the Union Legislature, 
that is the Parliament. becomes a reposi- 
tory of all executive and legislative 
powers respectively in relation to that 
territory and all taxation imposed in that 
territory would have to be under the au- 
thority of the Union and by virtue of 
laws made by Parliament and would, 
therefore, be the tax of the Union and 
hence “Union taxation”. 


21, This conclusion also finds sup- 
port from the conclusion arrived at by the 
Supreme Court in the above case. An 
argument was raised on behalf of the 
States that Article 289 could not have 
provided for exemption with regard to 
tax.on property because tax on property 
legitimately belongs to the field of State 
Legislation by virtue of Entry 41 in List II 
and that, therefore, the interpretation 
canvassed on behalf of the Union could 
not prevail. This argument was dispelled 
by the Supreme Court and it was pointed 
out that such an argument ignored the 
provision of Article 246 (4) of the Con- 
stitution of India. This is how Sinha, C. J. 
dealt with the argument: 


“But it is said that there is no specific 
tax on property in List I and it is there- 
fore contended on behalf of the States 
that when property of a State was ex- 
empted from Union taxation. the inten- 
tion of the Constitution-makers must have 
been to exempt it from all such taxes 
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which are in any way related to pro- 
perty. Therefore, it is urged that the 
exemption is not merely from taxes 
directly on property as such but from all 
taxes which impinge on property of a 
State even indirectly. like customs duties, 
or export duties or excise duties, It is 


true that List I contains no tax direct- ~ 


ly on property like List II, but it does 
not follow from that that the Union has 
No power to impose a tax directly on pro- 
perty under any circumstances. Art. 246 
(4) gives power to Parliament to make 
laws with respect to any matter for any 
part of the territory of India not includ- 
ed in a State notwithstanding that such 
matter is a matter enumerated in the 
State List. This means that so far as 
Union territories are concerned Parlia- 
ment has power to legislate not only with 
respect to items in List I but also with 
respect to items in List II. Therefore, so 
far as Union territories are concerned, 
Parliament has power to impose a tax 
directly on property as such. It cannot 
therefore, be said that the exemption of 
States’ property from Union taxation 
directly on property under Article 289 (1) 
would be meaningless as Parliament has 
No power to impose any tax directly on 
property. If a State has any property in 
any Union territory that property would 
be exempt from Union taxation on pro- 
perty under Article 289(1). The argu- 
ment therefore that Article 289 (1) cannot 
be confined to tax directly on property 
because there is no such tax provided in 
List I cannot be accepted.” 


22. This decision is, therefore, a 
clear authority for the proposition that 
Union taxation under Article 289 (1) of 
the Constitution of India means tax levi- 
able by the Union by virtue of the com- 
petence of Parliament to make laws and 
would include laws which Parliament was 
competent to make for the Union Terri- 
tory of Delhi by virtue of clause (1) of 
Article 289 (sic) (clause (4) of Article 246) 
of the Constitution including laws autho- 
rising imposition of tax. 


_ 23. Some of the other contentions 
raised on behalf of the Committee may 
now be considered. 


24. The first contention of the 
Committee is that the Act was a State 
enactment. in anv event, it could not be 
Said to have been made under Article 246 
(4) of the Constitution and the tax im- 
posed by it could not be said to be a 
Union.tax. This contention is based. on 
a fundamental misconception as to the 
nature of the enactment and the effect of 
its application and later extension to the 
Union Territory of Delhi. A reference to 
the constitutional history of India would 
show that it is the Government of India 
Act, 1919 which for the first time declar- 
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ed “responsible Government as an inte- 
gral part of the British empire” to be the 
goal of constitutional development of 
India and it is this Act which for the first 
time placed certain subjects under the 
control of elected ministers and gave to 
the provinces, also for the first time. a 
quasi-independence of the Centre by al- 
lotting to them sources of revenue of their 
own and assigning to them separate ad- 
ministrative and legislative spheres. The 
separation of legislative sphere effected 
subsequently under the Act was to fur- 
nish the basis for the distribution of 
legislative powers for the Federal Con- 
stitution which was introduced later by 
the Government of India Act, 1935 and 
still later by the Constitution of India. 
The form of Government in 1911. there- 
fore, when the Punjab Act came into force 
as Punjab Act No. 3 of 1911. was purely 
unitary and the concept of State or pro- 
vincial legislative field as distinct from 
Central legislative field was unknown to 
the Constitutional law of India, All sta- 
tutes then had their source in the Central 
legislative authority. It would, therefore, 
be a misnomer to call an Act of 1911 as 
being a State or a provincial enactment 
at its inception except that it bore the 
name of a State or a province and dealt 
with a part of the geographic territory of 
the then India known as Punjab. It is 
true that the continuation of this Act 
subsequently after the Government of 
India Act, 1935 gave it the stamp of state 
legislative enactment and it is the State 
legislature which amended it from time to 
time and it may, therefore. be true to say 
that what was initially a central enact- 
ment became, as it were a provincial en- 
actment after the Government of India 
Act, 1935 and a State enactment after the 
promulgation of the Constitution of India. 
The position of this enactment. however. 
in relation to Delhi would be different. 


The Act was applicable to Delhi initially. 


by virtue of the fact that until the vear 
1912, Delhi was only a district of the then 
Province of Punjab and it is only in 1912 
that the Governor General, with the 
prior approval of the Secretary of State 
for India, took the territory of Delhi 
under his immediate authority, and it 
became a province to be administered by 
a Chief Commissioner. The various Pun- 
jab enactments which were then in force 
in the territory of Delhi continued to be 
in force by virtue of the Delhi Laws Act 
of 1912 and later by the Part C States 
Laws Act of 1950 and the Union Territo- 
ries Laws Act of 1950. The application 
and the later extension of this law to the 
Union Territory of Delhi was. therefore, 
not by the authority of the State Legisla- 
ture but that the Central Legislature, that 
is, the Central Legislature under the 
Government of India Act followed bv the 
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Central Legislature under the Constitu-/ 
tion of India, that is, the Parliament of: 
India. This was by virtue of the powers 
of Parliament under Article 246 (4) of the 
Constitution of India. It ig true that at 
no stage was the Act as such enacted by 
Parliament and the provision of Cl. (4) of 
Article 246 of the Constitution of India 
was not invoked but that would not 
change the character of the Statute in 
relation to the Union Territory of Delhi. 
This is so because the Act was extended 
to the Union Territory of Delhi under the 
various Statutes which were central Sta- 
tutes. The Delhi Laws Act, 1912, the 
Union Territories (Laws) Act, 1950 as in- 
deed the Part C States (Laws) Act, 1950 
were all central statutes and when a 
provincial Act or an Act which may be 
treated as a provincial Act or State Act 
was extended to a territory by a parti- 
cular legislature. it would be deemed to 
be the enactment of such a legislature 
and this principle is clearly recognised by 
the Supreme Court in the case of Mithan 
Lal v. State of Delhi, 1959 SCR 445 = 
(AIR 1958 SC 682). where the Supreme 
Court was concerned with the constitu- 
tionality of the Bengal Sales Tax. The 
contention before the Supreme Court in 
that case was that Section 2 of Part C 
States (Laws) Act, 1950 must be held to 
be bad as being repugnant to Art, 248 (2) 
of the Constitution of India in so far as 
it conferred on the Government authority 
to extend a taxation Law to Part C States. 
Tt was pointed out that this argument 
proceeded on a misapprehension of the 
true scope of Article 246. It was further 
pointed out that Article 248 had reference 
to the distribution of legislative powers 
between the Centre and the States 
mentioned in Parts A and B in the three 
Lists in Seventh Schedule and it provid- 
ed that in respect of matters not en- 
umerated in Lists including taxation, it 
was Parliament that had power to enact 
Laws and that it has no application to 
Part. C States for which the governing 
Provision was Art. 246 (4). It was also 
Pointed out that when a notification was 
issued by the appropriate Government 
extending a law of a Part A State to a 
Part C State, “the law so extended. derives 
its force in the State to which it is ex- 
tended from Section 2 of Part C State 
(Laws) Act enacted by Parliament, The 
result of a notification issued under that 
Section is that the provisions of the law 
which is extended becomes incorporated 
by reference, in the Act itself, and there- 
fore, a tax imposed thereunder is a tax im- 
posed by Parliament.” It is, thus, clear that 
on the extension of the Act to the Union 
Territory of Delhi by the various Central 
Legislative enactments referred to above, 
it became a Central Act or an Act of 
Parliament as if made by virtue of power 
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of Parliament to legislate for the Union 
Territory of Deihi by virtue of clause (4) 
of Article 246 of the Constitution of 
India. This contention must, therefore, 
be rejected, 


25. It is next contended on behalf 
of the Committee that it does not func- 
tion under the supervision or control of 
the Central Government but functions 
under the Delhi Administration or the Ad- 
ministrator of the Union Territory of 
Delhi and that this would take the tax 
in question out of the class of Union tax. 
This argument betrays total ignorance of 
the origin of the Committee, the entity 
which administers the Union Territory of 
Delhi and amounts, if I may use the ex- 
pression, to constitutional atheism cn the 
part of the local body. The local bodv is 
a nominated body constituted under Sec- 
tion II of the Act and by virtue of S. 12 
of the Act. this could be done by the State 
Government. By virtue of Section 3 (60) 
of the Genera] Clauses Act, the State 
Government as respects anything done 
before the commencement of the Consti- 
tution in a Part C State shall be the Cen- 
tral Government, in respect of anvthing 
done after the commencement of the Con- 
stitution but before the commenc2ment 
of the Constitution (Seventh Amendment) 
Act, 1956 for the purpose of a Part C 
State, the Central Government and as 
respects anything done or to be done after 
the commencement of the Constitution 
(Seventh Amendment) Act, 1956 for a 
Union territory means the Central Gov- 
ernment. At all the three relevant stages, 
therefore, the State Governmnet for the 
Union Territory of Delhi both after or 
before it was a Part C State, the State 
Government means the Central Govern- 
ment. It is the Central Government, 
therefore, that had brought the local body 
into existence and the local body is. there- 
fore, a statutory creature of the Central 
Government, By virtue of the provisions 
contained in Part VIII of the Constitu- 
tion of India, the Union Territory of Delhi 
is to be administered by the President of 
India through an Administrator and this 
is what Article 239 provides. The Ad- 
ministrator of the Union Territory of 
Delhi has no independent constitutional 
or a legal existence of his own but is only 
an agent of the President and acts within 
the scope of such authority as may be 
conferred on him by the President. It is, 
therefore, the President or the Union 
Government which administers the Union 
Territory of Delhi. To say. therefore. that 
the local body is administered or is under 
the administrative control of the Adminis- 
trator of the Union Territory of Delhi 
and not the Central Government is to 
deny the obvious. This contention must, 
therefore. fail. 
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26. It is next contended on behalf 
of the Committee that the various taxes 
imposed by the local body do not form 
part of the Consolidated Fund of India 
but are retained by the local body to meet 
the budgetary requirements and that the 
purpose for which these funds are spent 
would indicate the nature of the tax and 
be determinative of the question as to 
whether house tax is the Union tax. This 
argument is equally unconvincing. It has 
already been pointed out above that the 
true test to determine if a tax is a Union 
tax or not is to see the legislative com- 
petence so that if such a tax could be im- 
posed by the authority of Parliament it 
could be a Union tax while if it could be 
imposed by the authority of the State 
legislature, it would be a tax imposed by 
the State. The test as to the fund to 
which the proceeds go or the entity which 
ultimately gets such funds would, there- 
fore. be wholly irrelevant. The body 
which collects these taxes would also not 
determine the nature of the tax. 


27. There is, however. an aspect 
of the interpretation of clause (4) of Arti- 
cle 246 of the Constitution which involves 
an interesting controversy as to the true 
meaning of the expression “State” used 
in Article 246 (4) as indeed in various 
other Articles of the Constitution, the exa- 
mination of which has led to some inte- 
resting results. The question was not 
raised before us but in view of the im- 
portance of the point I have thought it 
proper to deal with it as well. 


28. Clause (4) of Article 246 of the 
Constitution of India empowers Parlia- 
ment to make laws with respect to any 
matter “for any part of the territory of 


India not included in a State.” Prior to 
ito amendment by the Constitution 
(Seventh Amendment) Act, 1956 the 


clause read differently and bv the clause 
as then worded, Parliament had been em- 
powered to make laws with respect to any 
matter for any part of the territory of 
Indie “not included in Part A or Part B 
of the First Schedule.” It would be use- 
ful to remember here that the Constitu- 
tion as it stood before the reorganisation 
of States. provided for Part A States, 
Part B States and Part C States. The 
Union territories then did not figure in the 
Constitution. Clause (4) of Article 246 as 
then worded. therefore, empowered 
Parliament to make the laws with respect 
to the territories of India comprised. 
amongst others in Part C States. The ex- 
pression “State” is not defined by the 
Constitution but the definition of the ex- 
pression in the General Clauses Act, as it 
stood before the aforesaid constitutional 
amendment, alSo defined “State” as mean- 
ing “a Part A State, a Part B State or a 
Part C State.” After the aforesaid con- 
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stitutional amendment, however. S. 3 (58) 
of the General Clauses Act was also modi- 
fied pursuant to the Adaptation of Laws 
Order, 1956 issued by virtue of the provi- 
sions of Article 372-A of the Constitution 
of India and the amended definition tas 
two parts. Part I deals with the mean- 
ing of “State” before the commence- 
ment of the aforesaid constitutional am- 
endment as meaning a Part A State. a 
Part B State or a Part C State while the 
Part II of the definition, which deals with 
the period after the aforesaid constitu- 
tional amendment, the term “State” 
means “a State specified in the First 
Schedule to the Constitution and shall 
include a Union territory”. It may also 
be useful to remember that the aforesaid 
constitutional amendment swept away 
the hitherto known Part A, Part B and 
Part C States and instead substituted for 
that the States and the Union territories 


and Article 1 of the Constitution was ac- 


cordingly amended by the said constitu- 
tional amendment, 


29. The question that, therefore, 
arises is whether the expression “State” 
used in clause (4) of Article 246 of the 
Constitution would be regulated by the 
amended definition of the expression 
under the General Clauses Act or not. If 
the expression “State” under Article 246 
(4) is to be regulated by the amended de- 
finition of the expression “State” by the 
General Clauses Act, the State shall in- 
clude a Union territory with the result 

: that the expression “the territory of India 
“ not included in a State” in clause (4) of 
Article 246 would exclude the Union Ter- 
ritory of India and by virtue of Cl. (4) 
of Article 246 of the Constitution of India, 
Parliament would have no power to make 
laws with respect to the Union territories 
including the Union Territory of Delhi. 
If, however, the amended definition under 
the General Clauses Act would not re- 
gulate the expression “State”. then the 
Union Territories would be excluded be- 
cause the State in that event would mean 
Part A. Part B or Part C States and since 
the Union territories have ceased to be 
Part C States those territories would be 
excluded from the expression “territory 
of India not included in a State” with the 
result that Parliament would be compe- 
tent to make laws with respect to such 
territories with regard to all matters. It 
So happens, however, that the expression 
“State” though conceptually well-known 
is left undefined by Article 366 of the 
Constitution of India, which is the con- 
stitutional lexicon incorporated in the 
Constitution itself. Article 367 of the 
Constitution, however, provides that. un- 
less the context otherwise provides, the 
General Clauses Act, 1897 shall “subject 
jbo any adaptations and modifications that 
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may be made therein under Article 372 
apply for the interpretation of this Con- 
stitution” as it applies for the interpreta- 
tion of an Act of the Legislature of the 
Dominion of India. Article 372, inter alia, 
provides that for the purpose of bringing 
the provisions of any law in force in the 
territory of India into accord with the 
provision of the Constitution. the Presi- 
dent may by order make such adaptations 
and modifications of such law, whether 
by wav of repeal or amendment or other- 
wise. The power to make these modifica~ 
tions was, however. confined by Cl. (3) of 
Article 372, as it originally stood, to twa 
years but by the Constitution (First Am- 
endment) Act, 1951 was extended to three 
years with the result that this power of 
the President expired on the expiry of 
three years from the date of the com- 
mencement of the Constitution. Since the 
Constitution (Seventh Amendment) Act, 
1956 brought about changes in the Con- 
stitution which in term would have to be 
translated into the existing laws, power 
had to be found to make adaptations and 
modifications in those laws since the 
modification and adaptation could not 
then be made under Article 372. Arti- 
cle 372-A was, therefore, added to the 
Constitution which empowers the Presi- 
dent to make such adaptations and modifi- 
cations in the existing laws as may be 
necessary for the purposes of bringing 
any provision of anv law in force in India 
and in any part of it immediately before 
the commencement of the Constitution 
(Seventh Amendment) Act, 1956 into ac- 
cord with the provisions of the Constitu- 
tion as amended by that Act. By Adapta- 
tions of Laws Orders, 1956 and 1957, the 
Provisions of the various statutes were 
accordingly adapted and modified includ- 
Ing Section 3 (58) of the General Clauses 
Act to the effect referred to above. It 
was, however. ignored that the General 
Clauses Act was made applicable for the 
interpretation of the Constitution by Arti- 
cle 367 only to the extent it adapted and 
modified under Article 372 so that adapta- 
tion or modification of any law including 
the General Clauses Act for purposes of 
Article 372-A would perhaps not enure 
for the purpose of interpretation of the 
Constitution under Article 367 of the 
Constitution because that Article specifi- 
cally envisages only such adaptations and 
modifications as may be made by virtue 
of the provisions of Article 372. This has 
resulted in a near anomalous position. 


30. In the case of H. L. Radhey v. 
Delhi Administration, AIR 1969 Delhi 
246, the question before a Division Bench 
of this Court was whether the President 
had „Power to make rules for Central 
services in Delhi. The answer to the 
question in turn depended on the deci- 
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sion of the question if the Union Terri- 
tory of Delhi was or was not State. The 
contention was that after the Constitution 
(Seventh Amendment) Act. 1956. Section 3 
(58) (b) of the General Clauses Act, as 
modified by the Adaptation of Laws Order 
issued under Article 372-A of the Con- 
stitution of India pursuant to the said Act 
defines the term “State” as including the 
Union Territory of Delhi and that Delhi 
was, therefore, a State with the result 
that the President had no power to make 
rules for- the Central Services in Delhi. 
The contention was repelled by the Divi- 
sion Bench on the ground that the defini- 
tion of the term “State” by Section 3 (58) 
(b) of the General Clauses Act as adapted 
under Article 372 by the Adaptation of 
Laws Order, 1950 could be used to inter- 
pret the word “State” used in the Con- 
stitution only when a State was a Part A. 
Part B or Part C State and the Union ter- 
ritory did not figure there at that time and 
that the definition of the term “State” 
introduced by the General Clauses Act 
by the Adaptation of Laws Order, 1956 
issued under Article 372-A of the Con- 
stitution after the ‘Constitution (Seventh 
Amendment) Act, 1956 could not apply to 
the interpretation of the Constitution 
inasmuch as Article 367 (1) permitted the 
use of the General Clauses Act as adapt- 
ed under Article 372 only for such pur- 
poses, and that the adaptation under Arti- 
cle 372-A of the Constitution could . not 
enure for the purpose of interpretation of 
the Constitution. It was. therefore, held 
that Union Territory of Delhi was not a 
state. It was further observed that be~ 
fore a Union territory could be said to 
be a legal entity it must possess the 
chief attributes of a legal person. name- 
ly, the power to enter into contracts 
and institute suits in its own name and 
that the Union Territory of Delhi did not 
possess any of these attributes. It was 
further observed that the Union Terri- 
tory of Delhi has been excluded from the 
definition of the term “Union territory” 
under Section 2 (1) of the Union Territo- 
ries Act, 1963 with the result that those 
provisions did not apply to Delhi. It was 
also noticed that while some of the Union 
territories had their Legislative Assemb- 
lies with limited legislative powers, Delhi 
did not have any and that Delhi was, 
therefore, devoid of this feature of a legal 
personality. It was, therefore, held that 
the Union Territory of Delhi was not a 
State with the result that the President 
had power to make rules for Central Ser- 
vices in Delhi. 


31. In the case of Management of 
the Advance Insurance Co. Ltd. v. Guru- 
dasmal. AIR 1969 Delhi 330. the same 
Division Bench reiterated the above legal 
position in the following words: 


-~ 
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“In our recent judgment in C. W. No. 
543 of 1968 = (AIR 1969 Delhi 246). H. L.. 
Radhey ete. v. Delhi Administration etc, 
delivered on the 14th August 1968. we 
had oecasion to Point out that the General 
Clauses Act as adapted under Article 372 
of the Constitution only applied to the 
interpretation of the Constitution. The 
changes introduced in the said Act by the 
subsequent adaptation made under Arti- 
cle 372-A consequent on the Constitution 
(7th Amendment) Act, 1956, were not 
applicable to the interpretation of the 
Constitution. Consequently. the defini- 
tion of a “State” in Section 3 (58) (b) of 
the Generel Clauses Act whereby a Union 
Territory is included in the definition of 
“State’ after the commencement of the 
Constitution (7th Amendment) Act, 1956, 
ig not applicable to the interpretation of 
the Constitution.” 


32. However, in the case of 
Management of Advance Insurance Co. 
Ltd. y. Shri Gurudasmal, AIR 1970 SC 
1126. >n appeal from the decision of the 
Division Bench of this Court in the case 
referred to above, the Supreme Court 
took the contrary view and held that the 
new definition of the expression “State” 
in the General Clauses Act pursuant to 
the Adaptation of Laws Order issued by 
the President under Article 372-A of the 
Constitution of India, being appropriate 
to the purpose applied to the interpreta- 
tion cf the Constitution and the word 
“State” in Entry 80 of the Union List, 
therefore, applied to Union territories as 
well. The contention that the provisions 
of the General Clauses Act would apply 
to the interpretation of the Constitution 
by virtue of Article 367 of the Constitu- 
tion af India only to the extent it was 
adapted and modified under Article 372 so 
as to exclude anv adaptation or modifica- 
tion under Article 372-A was repelled on 
the ground that the argument overlooks 
the provision of a fresh power of adapta- 
tion conferred on the President by Arti- 
cle 372-A and that “this was a fresh 
power equal and analogous to Arti- 
cle 372 (2).” It was accordingly held that 
“wher: the President adapted the General 
Clauses Act by giving new definition of 
“State” the new definition appropriate to 
the purpose applied to the interpretation 
of the Constitution. The word “State” in 
Entry 80 of Union List. therefore. applied 
to Union Territories also.” 


33. In the case of Shiv Kirpal 
Singh v. V. V. Giri, AIR 1970 SC 2097, the 
question whether the Union Territory of 
Delhi was a “State” and whether the ex- 
pression “State” would be regulated by 
the original definition under the General 
Clauszs Act or the one that emerged aften 
the Adaptation of Laws Order. 1956 pur- 
suant to Article 372-A of the Constitution 
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of India, was, however, answered by the 
Supreme Court in the negative and it was 
held that the new definition which was a 
result of modifications and adaptations 
under Article 372-A would not apply to 
the interpretation of the Constitution be- 
cause Article 367 was not amended and 
it was not laid down that the General 
Clauses Act, as adapied or modified under 
any Article other than Article 372, will 
also apply to the interpretation of the 
Constitution. Since, until its amendment 
in 1956, Section 3 (58) of the General 
Clauses Act did not define “State” as in- 
cluding Union Territories for purposes of 
interpretation of Article 54. the Union 
Territories cannot be treated as included 
in the word “State.” It must, however, 
be pointed out that Bhargava, J. alone 
adverted to this matter which was not 
discussed in the other opinions in that 
ease, 

34. We are, thus, faced with two 
conflicting decisions of the Supreme Court 
both by Benches comprised of 5 learned 
Judges and the question would, there- 
fore, be which of the two views should 
prevail] with us. A Full Bench of this 
Court in the case of The Management of 
M/s. Patiala Iron Works v. Union of India, 
C. W. P. No. 1495 of 1973, decided on 
27-1-1975 = (reported in 1975 Lab IC 
1265) (Delhi). was concerned with the 
question, in the context of a reference to 
an industrial dispute under Section 10 of 
the Industrial Disputes Act. as to whe- 
ther the Union Territory of Delhi was a 
“State” or not on a reference of the ques- 
tion by this Bench. The Full Bench 
noticed the aforesaid conflict of opinion 
and invoked the principle laid down by 
the Supreme Court in the case of Mattu 
Lal v. Radhey Lal. AIR 1974 SC 1596, 
and feeling itself free to express its own 
opinion on what appeared to the Court 
to be the true meaning of the provision, 
expressed the view that the decision of 
this Court in Radhey’s case (Supra) that 
Delhi was not a State appeared to be in 
accordance with the reasoning of Bhar- 
gava, J. in the case of Shiv Kirpal Singh, 
AIR 1970 SC 2097 (Supra). The matter 
was, however, not carried further because 
in the view that the Full Bench took of 
the interpretation of the provisions of the 
Industrial Disputes Act, the constitutional 
question did not survive. 

3 To my mind the answer to the 
question whether the expression “State” 
in clause (4) of Article 246 of the Con- 
stitution of India would include the ter- 
ritory comprised in the Union Territories 
would be the same whether or not the 
modified definition of the expression 
“State” under the General Clauses Act 
would or would not apply to the interpre- 
tation of the Constitution of India. If the 
amended definition does not, and the Union 
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territory is not included in the expression 
“State” as held by the Supreme Court in 
one of the two judgments above, no diffi- 
culty arises. Even if the other view is 
to be preferred, the expression “State” 
under Article 246 would not include 
Union territories because there would be 
an obvious repugnancy in the context in 
which the expression “State” is used 
throughout in Article 246 of the Constitu- 
tion of India, as was pointed out by 
Hidayatullah, C. J., as he then was. In 
the case of Advance Insurance Co.. AIR 
1970 SC 1126 (Supra) even though the 
expression “State” would be regulated by 
the new definition pursuant to the modifi- 
cation in Article 372-A of the Constitu- 
tion of India as including the Union Ter- 
ritory of Delhi there were a number of 
Articles of the Constitution in which the 
expression “State” would not be given 
that meaning. Article 246 was one of the 
Articles pointed out by his Lordship. It 
was also pointed out that after the Con- 
stitution (Seventh Amendment) Act, 1956 
India became a Union of States and the 
territories thereof specified in the First 
Schedule. Clause (2) of Article 1 then 
provides for the Union territories which 
are mentioned separately. There is, thus, 
a distinction between a “State” and 
“Union territory” which could not be 
lost sight of. It was pointed out that 
when the definition could not be made 
applicable owing to the context or the 
subject, the word “State” would refer to 
States in the First Schedule only. Such 
an occasion arose in the case of T. M. 
Kanniyan v. Income-tax Officer, AIR 
1968 SC 637. wherein Bachawat, J, ex- 
Plained at page 640 that the definition of 
the word “State” in two parts in the 
adapted Section 3(58) of the General 
Clauses Act was repugnant to the subject 
and context of Article 246. The new de- 
finition would, therefore. not regulate the 
provisions of Article 246 of the Constitu- 
tion of India and that being so, in inter- 
preting clause (4) of Article 246 the dis- 
tinction between the “States” and the 
“Union territories” cannot be lost sight 
of. There is another reason why the ex- 
pression “State” in clause (4) of Art. 246 
of the Constitution of India must be read 
as excluding the Union territories because 
Cl, (4) as it stands today was amended by 
the Constitution (Seventh Amendment) 
Act, 1956. Before the said amendment 
the expression “Part A, Part B States” 
was used which was later substituted. by 
the expression “states”. ‘The territories 
then comprised in Part C States were. 
therefore, excluded from the expression 
Part A and Part B with the result that 
in clause (4) as it then stood, Parliament 
Was competent to make laws for the ter- 
Yitories forming part of Part C States of 
The’ amendment was consistent 
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with it because while using the expression 
“State”. it excluded the expression “Union 
territories of India” so that the Parlia- 
ment may continue to be competent to 
make laws with regard to the territories 
forming part of the Union territories. 


36. In the result, the petitions 
succeed. The assessment and demands of 
house-tax in respect of properties of the 
petitioners are quashed and the Commit- 
tee is restrained from levying or claim- 
ing any house-tax in relation to the said 
properties. The petitioners would also 
have their costs. Counsel’s fee ig fixed 
at Rs. 500/- in each case. 

S. N. SHANKAR, J. :— I agree. 

Petitions allowed. 
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T. V. R. TATACHARI, C. J., 
V. S. DESHPANDE AND 
YOGESHWAR DAYAL. JJ. 

M. N. Soi, Petitioner v. New Delhi 
Municipal Committee, and another, Res- 
pondents. 

Civil Writ No. 374-D of 1966. D/- 
30-5-1975, 

(A) Evidence Act (1872). S. 90 — Old 
document — Presumption as to — Valua- 
tion of property for realisation of house 
tax — Order of Rent Controller fixing fair 
rent produced by A'— Document 30 vears 
old and purports to have been sent to A’s 
father — A’s custody has to be consider- 
ed proper and a presumption under Sec- 
tion 90 can be raised, : (Para 15) 


(B) New Delhi Rent Control Order, 
1939, Clauses 3, 4 and 5 — Fixation of fair 
rent under Clause 5 — Question of re- 
cording any finding that the existing rent 
was excessive does not arise. (Para 19) 


(C) Defence of India: Rules, 1939, 
Rule 81 (2) (bb) — New Delhi Rent Con- 
tro] Order, 1939 — Order is operative 
even after ending of war. 


The Rent Control Order could be for 
maintaining supplies and services essen- 
tial to the life of the community, and not 
necessarily for only securing the defence 
of British India or the efficient prosecu- 
tion of the war. There is no provision in 
the New Delhi Rent Control Order limit- 
ing its own operation or the operation of 
the fixation of fair rent thereunder to 
the duration of the war. It cannot, there- 
fore. be said that the order passed bv the 
Controller fixing fair rent of premises 
under the New Delhi Rent Conirol 
Order ceased to be valid on the ending of 
the war. (Para 21) 
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(D) Punjab Municipal Act (3 of 1911), 
Sections 3 (1) (b) and 3 (1) (c) — Annual 
value of building — Computation of — 
(Delhi Rent Control Act (59 of 1958). Sec- 
tion 6). 


Where fair rent is fixed in respect of 
a house under the New Delhi Rent Con- 
trol Order, 1939 it should be the “original 
rant”. and the “basic rent” would be the 
said “original rent” increased by certain 
percentage as specified in paragraph 3 or 
paragraph 4 or paragraph 5. as the case 
may be. According to Section ‘6 (1) (A) 
(1) (b) of Delhi Act, the aforesaid basic 
rant together with 10% of such basic rent 
would be “standard rent” for the peti- 
tioner’s house or building. Thus, Sec- 
tion 6 (1) (A) (1) (>) read with the para- 
graphs in the Second Schedule statutorily 
determined the standard rent for the peti- 
tioner’s house or building. ‘Therefore, it 
is a case in which agreed rent is not legal- 
ly recoverable, as the standard rent has 
been statutorily determined. Consequent- 
ly the Committee had to fix the annual 
value on the basis of the aforesaid stan- 
dard rent statutorily determined under 


- Section 6 (1) (A) (1) (b) read with the Se- 


cond Schedule of the Delhi Rent Control 
Act, 1958. and on the basis of the actual 
or agreed rent between the petitioner and 
his tenant. In doing so, the Committee 
would not be fixing the standard rent 
under the Act as between the landlord 
and the tenant taking up the function of 
the Controller, but would only be asses- 
sing the annual value. and for that assess- 
ment it would merely be adopting the 
standard rent which had been statutorily 
determined as a basis. (Paras 35. 36) 
Further, the omission on the part of 
the petitioner to rely upon the order of 
the Controller and take the benefit of it 
during some years, does not and cannot 
estop him from relying upon the same in 
subsequent year, (Para 40) 
Cases Referred: Chronological Paras 
ILR (1973) 1 Delhi 363 = 1973 Ren CR 93 
(FB) 27, 28, 30, 32. 33. 35, 36, 38 
(1972) Civil Revn. No, 31 of 1966. D/- 
14-7-1972 = ILR (1972) 2 Delhi 665 
28, 30 
AIR 1971 SC 353 = (1970) 2 SCC 803 28 
AIR 1970 SC 1417 = (1970) 2 SCC 44 28 
(1970) 2 SCR 390 = (1970) 1 SCC 14 
30, 31, 32. 37 
(1970) 72 Bom LR 461 = 1970 Mah LJ oF 
3 


AIR 1962 SC 151 = (1962) 3 SCR 49 ; 

26. 27, 28. 30. 37 

F. C. Bedi. for Petitioner: Bikramaii# 
Nayvar. for Respondents. 


T. V. R. TATACHARIL C. J.:— This 
Civil Writ Petition came up initially for 
hearing before B. C. Misra, J. who con- 
sidered that it should be heard by a lar- 
ger Bench. The Civil Writ Petition then 
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came up before a Division Bench consist- 
ing of V. S. Deshpande and B. C. 
Misra. JJ. who referred it to a Full Bench. 
Although the Division Bench framed cer- 
tain questions, which will be referred to 
later, for consideration by the Full Bench. 
the counsel are agreed that the entire 
Writ Petition has been referred for being 
heard and decided by the Full Bench, 


2. The Civil Writ Petition has 
been filed by the petitioner, M. N. Soi. 
praying that certain orders passed by the 
Naw Delhi Municipal Committee assessing 
the annual value of the petitioner’s house 
for purposes of house-tax for the vears 
1863-64, 1964-65 and 1965-66 be quashed. 
The respondents to the Writ Petition are 
(1) The New Delhi Municipal Committee, 
and (2) Shri S. C. Vaish, Additional Dis- 
trict Magistrate, Delhi. 


3. It is necessary at this stage to 
state the facts in a chronological order 
gathered from the Writ Petition, the 
cecunter-affidavit filed on behalf of the 
first respondent, the annexures to the said 
Writ Petition and counter-affidavit, and 
certain documents which the petitioner 
was allowed to place on record subject 
tc just exceptions by an order, dated 
August 27. 1974, in C. M. No. 1441 of 
1974, filed by him. 


4, The petitioner is the owner of 
House No. 15. Prithvi Raj Road, New 
Delhi, bearing Municipal No, IlJ-P/H/46 
(cld number being M. C. 8389). which de- 
volved on him from his father, late Rai 
Bahadur M. R. Soi. The petitioner stated 
ir his application, C. M. 1441 of 1974, that 
prior to 1939, the house was let out to 
the Reserve Bank of India for the resi- 
dence of its Manager at Rs. 200/- per 
month inclusive of house-tax and charges 
for unfiltered water supply. that in May, 
- 1939, a new arrangement was entered into 
with the Reserve Bank of India by his 
father, who was the then landlord, by 
which the house was taken bv the Re- 
serve Bank of India on lease for a period 
of three years with effect from Septem- 
ber 1, 1939. with an option for extension 
for another two years, and the rent was 
reduced from Rs. 200/- per month to 
Es. 185/- per month including house-tax 
and unfiltered water charges, that the 
retitioner’s father, in reply to a letter, 
dated October 26. 1940. from the Control- 
ler enquiring about the rate of rent for 
the house in question, wrote a letter (An- 
nexure N) dated November 1. 1940, to the 
Controller, mentioning the reduced rate 
cf rent of Rs. 185/-, that the petitioner’s 
father thereafter received a letter (An- 
nexure O), dated August 8, 1941, from 
the Controller with which was forward- 
ed an extract from the list of rents pub- 
lished under clause 10 (1) of the Notifica- 
tion No. B, 52. (i.e. the New Delhi Rent 
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Control Order, 1939). showing the fair 
rent that had been fixed for the house in 
question, that the petitioner’s father was 
required by that letter to make a repre- 
sentation if he had any objections to the 
fair rent fixed, and was also informed that 
any rent charged in excess of the said fair 
rent would make the npetitioner’s father 
liable to prosecution under Rule 81 (4) 
read with Rule 5 of the Defence of India 
Rules. but the petitioner’s father did not 
do anything further as he had already 
supplied the information regarding the 
rate of rent, that it was on the basis of 
the rate of rent of Rs. 185/-, that the then 
Controller fixed the fair rent for the house 
under clause 10 (1) of the New Delhi Rent 
Control Order, 1939, at Rs. 170/- per 
month exclusive of house-tax and irrisa- 
tion water charges, and that thereafter 
the petitioner’s father was sent an order, 
dated September 25. 1941, to that effect, 
According to the petitioner, the original 
order, i.e. a copy of the order of the 
Controller signed by the Controller was 
shown to the second respondent and also 
to B. C. Misra, J. On our asking for the 
same, he produced before us the copy of 
the order signed by the Controller. We 
directed the same to be kent on the re- 
cord of this Writ Petition for reference, 


5. According to the petitioner, the 
New Delhi Municipal Committee (herein- 
after referred to as the Committee) which 
came into existence in 1957, assessed the 
building at an annual value of Rupees 
2,673.75 np. for purposes of house-tax for 
the years 1956-57, 1957-58 and 1958-59, 
and the tax levied on the basis of that 
value was paid by the petitioner. 
ever, the Committee later issued three 
notices, dated December 4, 1958. under 
Section 67 of the Punjab Municipal Act, 
proposing to increase the annual value of 
the building from Rs. 2.673.75 to Rupees 
24,000/. for each of the periods, Novem- 
ber 1, 1956 to March 31, 1957, April 1. 
1957 to March 31. 1958. and April 1, 1958 
to „March 31, 1959. The petitioner filed 
objections to the said proposal to increase 
the value with retrospective effect. and 
also pleaded that in any case the tenant 
at the time of the objections, M/s. Mit- 
subishi Shoji Kaisha Ltd.. was paying 
rent at the rate of Rs. 1.500/- per month, 
and on that basis the annual value would 
be Rs. 18,000/- minus 10% on account of 
repairs, i.e. Rs. 16,200/-. The Committee, 
by three separate resolutions Nos. 95. 96 
and 97. for the three aforesaid periods 
respectively. passed in its Ordinary Meet- 
ing held on February 20, 1959. fixed the ` 
annual value at Rs. 22,008/- for each of 
the three periods. 


6. Against the said assessment, the 
petitioner preferred appeals to the Court 
of Shri Yousuf Zai, Additional District 


How- . 
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Magistrate, under Section 84 of the Pun- 
jab Municipal Act. The appeals were 
dismissed by the Additional District 
Magistrate on February 24, 1959. The 
Committee assessed the annual value at 
Rs. 22,008/- for the next two years 1959-60 
and 1960-61 and levied a house-tax of 
Rs. 2,023.92 np. The petitioner then 
filed a suit No. 64 of 1960, in the Court of 
the Senior Subordinate Judge, Delhi, 
challenging the validity of the assessment 
and levy and praving for a permanent in- 
junction restraining the Committee from 
realising the tax demands at the en- 
hanced rate for the aforesaid periods 
from April 1. 1956 to March 31. 1961. By 
his judgment, dated July 29, 1961. Shri 
Joginder Singh Mander. Subordinate 
Judge ist Class, Delhi. held (1) that he 
had jurisdiction to try the suit and the 
suit was not barred by Section 86 of the 
Punjab Municipal Act, (2) that the Com- 
mittee had no jurisdiction to assess the 
annual value with retrospective effect, 
and (3) that the gross annual rent of the 
building was Rs. 18.000/- and not Rupees 
24,000/- as assessed by the Committee. 
The Subordinate Judge accordingly issued 
an injunction restraining the Committee 
from realising the house-tax at the en- 
hanced rate for the years 1956-57, 1957-58 
and 1958-59. As for the vears 1959-60 
and 1960-61, the Subordinate Judge order- 
ed that house-tax be realised for those 
two years also on an annual value of 
Rs, 18,000/- less 10% on account of re- 
pairs, 


T: Against that judgment and de- 
cree, the Committee filed Regular Civil 
Appeal No. 375 of 1961 in the Court of 
the Senior Subordinate Judge, Delhi. By 
his judgment, dated December 26. 1963, 
Shri K. S. Sidhu. Senior Subordinate 
Judge, Delhi, held that except for the 
years 1956-57 and 1957-58, the Commit- 
tee was entitled to realise house-tax from 
the petitioner at the increased value of 
Rs. 22,008/-. and accordingly allowed the 
appeal in part. 


8. There is no material on the re- 
cord to show what the TO were 
for the years 1961-62 and 1962-63 


9. The assessments for the years 
1963-64, 1964-65 and 1965-66 are the sub- 
ject-matter of the present Writ Petition. 
Acting under Section 3 (1) (b) of the Pun- 
jab Municipal Act. 1911, the Committee 
assessed the annual value at Rs. 24,000/- 
for the years 1963-64 for the purposes of 
house-tax by a resolution passed on 
March 30, 1963, and levied a tax of Rupees 
2,529.90 np. It is stated in the Writ Peti- 
tion that the said assessment was made 
without notice to the petitioner. The 
petitioner filed an appeal against the said 
assessment order in the Court of the Ad- 
ditional District Magistrate, Delhi. Again, 
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the Committee assessed the annual value 
at Rs. 24,000/- for the year 1964-65 by 
resolution No, 110 passed on March 20, 
1964, and levied a tax of Rs. 2,259.90 np. 
The petitioner filed objections to the said 
assessment and later filed an appeal 
against the said assessment order in the 
Court of the Additional District Magis- 
trate, Delhi. Similarly, for the vear 
1965-66 also, the Committee assessed the 
annual value at Rs. 24.000/- by a resolu- 
tion passed on March 15, 1965, and levied 
a tax of Rs. 2,529.90. The petitioner filed 
objections, and later an appeal against the 
said order of assessment in the Court of 
ue Additional District Magistrate. Delhi. 
a cammon order, dated February 11. 
oA Shri S. €. Vaish, Additional Dis- 
trict Magistrate. Delhi, allowed the three 
appeals partly, and held that in view of 
the fact that the house was admittedly let 
out during the vears in question for rent 
at Rs, 1,500/- per month, the annual value 
of the house in question would be Rupees 
18,000/- minus 10% for maintenance. 


10. According to the petitioner. by 
an order, RC/1361, dated September 25, 
1941, the Controller. New Delhi, had fix- 
ed the fair rent for the house in question 
under the New Delhi Rent Control Order, 
1939, at Rs. 170/- per month exclusive of 
house-tax and irrigation water charges, 
and the Committee could not fix the an- 
nual value for purposes of house-tax at 
a figure determined otherwise than on 
the basis of the fair rent fixed for the 
house under the Rent Control legislation 
applicable to Delhi. It is stated in the 
Writ Petition that the original order of 
the Controller fixing the fair rent at 
Rs. 170/- per month was shown to the 
Additional District Magistrate during the 
course of the arguments in the appeals. 
and the Court asked the petitioner to 
place a copy of the said order on the re- 
cord in the appeals, It is stated in the 
Writ Petition that on the next date of 
hearing the Additional District Magistrate 
called upon the petitioner to file an affi- 
davit in support of the fair rent and the 
actual rent received by him, and accord- 
ingly the petitioner filed an affidavit, dated 
September 1, 1965. A typed copy of the 
order of the Rent Controller, dated Sep- 
tember 21. 1941, and a copy of the affi- 
davit, dated September 1, 1965, have been 
filed with the Writ Petition as An- 
nexures D and F. The petitioner stated 
in that affidavit (a) that the fair rent was 
fixed for the house by Mr. F. T. Jones. 
the then Controller. under the New Delhi 
House Rent Control Order, 1939, at 
Rs, 170/- per month. a copy of which was 
filed along with the affidavit, and that the 
name of the landlord was shown in that 
copy as R. B. M. R. Soi. father of the 
petitioner, who was the then owner of 
the house, and (b) that on the date of the 
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affidavit. the house had been let out to 
M/s. Mitsubishi Shoji Kaisha Ltd. at a 
rental of Rs. 1.500/- per month, that the 
tenant wrote a letter to the Committee 
stating the said fact, and that a letter ob- 
tained by the petitioner from the tenant 
shewing the rate of rent had been filed 
with the affidavit. In his common order, 
dated February 11. 1966. passed in the 
appeals, the Additional District Magis- 
trate observed that the appellant before 
him (the petitioner herein) had pressed 
upon him an order alleged to have been 
issued by the Court of the Controller, 
Delhi, on September 25. 1941, assessing 
the fair rent of the premises at Rs. 170/- 
per month, that it was a mere typed 
copy, and that he could not rely upon it. 

11. Aggrieved by the said com- 
mon order in the three appeals. the peti- 
tioner has filed the present Writ Petition 
praying 

(1) that the three orders of the Com- 
mittee assessing the annual value at 
Rs, 24,000/- for purposes of house-tax for 
the years 1963-64, 1964-65. and 1965-66, 
ang the common order of the Additional 
District Magistrate assessing the annual 
value at Rs. 18.000/-, be quashed, and 

(2) that the respondents i.e. the Com- 
mittee and the Additional District Magis- 
trate, Delhi, be directed to assess the an- 
nual value of the said house at the rate 
ibe standard rent, viz. Rs. 2,818/- minus 

0. 

12. In opposition to the Writ Peti- 
tion, the first respondent filed a counter- 
affidavit of Mr. P. S. Saxena, Secretary. 
New Delhi Municipal Committee. -It was 
stated in the counter-affidavit that prior 
to the year 1963-64; the building of the 
petitioner was assessed at an annual value 
of Rs. 22,008/- for the vears. 1958-59. 
1959-60 and 1960-61, calculating on the 
basis of a monthly rent of Rs. 2.000/-, 
and that the same was confirmed by the 
Court of the Senior Subordinate Judge 
ir his judgment, dated December 26. 1963, 
in Appeal No. 375 of 1961. It was also 
stated that in the suit No. 64 of 1960, 
filed by the petitioner against the Com- 
mittee challenging the assessments for 
the years 1956-57, 1957-58 and 1958-59, 
1959-60 and 1960-61, the petitioner did not 
plead or agitate that the standard rent of 
the premises had been fixed by the com- 
petent authority. It was further stated 
that in all his objections filed before the 
Committee up to the vear 1964-65. the 
petitioner never agitated the question of 
standard rent. and had been only point- 
ing out that the annual value be calcu- 
lated at the rate of Rs. 1,500/- per month 
as per his letters, dated September 8, 
1962, April 24. 1963 and July 17, 1963, and 
that even while filing the objections þe- 
fore the Committee for the vear 1965-66. 
the petitioner never filed the certified 
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copy of the alleged order of the Control- 
ler al never showed the original order 
of the Controller to the Committee, and 
the same was, therefore. not taken into 
consideration by the Committee. It was 
pleaded that since the petitioner never 
substantiated his allegation with respect 
to the fixation of the standard rent by 
any cogent proof before the appellate au- 
thority (respondent 2). and since the 
petitioner had been admittedly getting a 
rent of Rs. 1,500/- per month, he was 
estopped from agitating the matter re- 
garding the standard rent for the pur- 
pose of the assessment for the vears up 
to 1965-66. It was submitted that the 
alleged order of the Controller on which 
the petitioner wanted to rely was not in 
consonance with the provisions of law and 
was without jurisdiction. and, therefore, 
not binding on the respondents, and. that 
the petitioner was not entitled to anv of 
the reliefs prayed for in the Writ Peti- 
tion, 


13. The questions framed bv the 
Division Bench for consideration by this 
Full Bench are as follows:— 


“] Whether standard rent fixed by 
the Rent Controller under the Delhi Rent 
Control Order, 1939. is a decisive or only 
a persuasive consideration in determin- 
ing the gross annual rent at which the 
premises are reasonably expected to be 
let within the meaning of Section 3 (1) of 
the Punjab Municipal Act, 1911. in the 
same way as standard rent fixed under 
the Delhi Rent Control Act, 1958? 


9. Whether the actual rent paid by a 
willing lessee to a willing lessor is a con- 
sideration which prevails over the stan- 
dard: rent in determining the fair letting 
value of the premises ? 

3. Whether the standard rent will 
prevail over the agreed rent in the de- 
termination of the fair letting value only 
if either the tenant or the landlord wishes 
to avail himself of it? 

_ 4. What is the effect of the illegality 
of the agreement to pay rent in excess 
of standard rent on the determination of 
fair letting value? 

5. Whether the order of Mr. Jones, 
Rent Controller, was in the circumstances 
of the case without jurisdiction, void and 
ineffective ? 

6. Whether the petitioner is in the 
circumstances of the case: particularly in 
view of their failure to raise this plea be~ 
fore the Municipal authorities, entitled ta 
have the annual letting value assessed on 
the basis of the order. of Mr. Jones?” 

We shall consider these questions in the 
course of our dealing with the conten- 
tions of the parties in the Writ Petition. 

14, As stated earlier. the case of 
the petitioner is that the Controller, by 

pl 
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his order. R. C./R/1361, dated September 
25, 1941, had fixed the fair rent for the 
house in question under the New Delhi 
Rent Control Order, 1939, at Rs. 170/- per 
month exclusive of house-tax and irriga- 
tion water charges, and the Committee 
could not, therefore, ‘fix the annual value 
for purposes of house-tax at a figure de- 
_ termined otherwise than on the basis of 
the fair rent fixed for the house under 
aoe A ale Control legislation applicable to 
elhi, 


15. The first question that arises 
for determination is as to whether the 
Controller had in fact fixed the fair rent 
at Rs. 170/- per month under the New 
Delhi Rent Control Order, 1939. As 
pointed out in the course of the narration 
of the facts, the petitioner’s counsel has 
produced a document which purports to 
be a copy of the order passed by the Con- 
troller on September 25. 1941. and for- 
warded to the father of the petitioner. It 
reads as under :— 


“RENT CONTROL OFFICE 


No. RC/1361 
Dated, New Delhi. the 
25th Sept. °41, 
ORDER 
After the consideration of all the 
facts and circumstances a fair rent of 
Rs, 170/- (Rupees one hundred and 
seventy P. M. (unfurnished) on annual 
tenancy, exclusive of House Tax and Ir- 
rigation Water charges, is hereby fixed 
for House No. 15, Prithvi Rai Road, New 
Delhi, under clause 5 of the Rent Control 
Order, 1939. 
Sd/- F. T. Jones, 
Rent Controller. 
Copy forwarded to R. B. M, R. Soi. 22, 
Roe Gani, Delhi, with reference to his 


Oiii dated the 14th August. 1941, in 
continuation of this office letter No. 
RC/......... dated the 8th August, 1941. 

Sd/- F. T. Jones, 
21-9-41 

Rent Controller 
Sd/- 20/9 ” 


‘The document purports to bear the signa- 
ture of F. T. Jones, Rent Controller. It 
also purports to have come into existence 
on September 25, 1941,-and it bears the 
impress of an old document, The docu- 
ment purports to be 30 years old and has 
been produced by the petitioner from his 
custody. His custody has to be consider- 
ed as proper as the document purports to 
have been sent to his father, In the cir- 
cumstances. we are satisfied that a pre- 
sumption can be drawn under Section 90 
of the Evidence Act that the signature of 
the Controller thereon is that of the Con- 
troller. We, therefore, proceed on the 
basis that the document is a genuine one 
and is the copy of the order of the Con- 
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troller forwarded to the petitioner’s 
father, and that it establishes that a fair 
rent of Rs. 170/- per month exclusive of 
house-tax and irrigation water charges 
was fixed for House No. 15, Prithvi Rai 
Road. New Delhi, under clause 5 of the 
New Delhi Rent Control Order 1939, 

16. The next question for conside- 
ration is whether the said order of the 
Controller was a valid order. Mr. Bi- 
kramajit Nayyar. learned counsel for the 
Committee, contended that even assuming 
that the Controller passed the aforesaid 
order on September 25, 1941, it was not 
valid for five reasons. 

17. The first reason mentioned by 
the learned counsel is that the order is 
silent as to whether the house was let out 
and was under the tenancy of any tenant 
at the time of the order. The petitioner 
has placed on record a letter (An- 
nexure P) dated August 8. 1941. written 
by the Manager of the Reserve Bank of 
India, Delhi to the petitioner’s father. in 
which it was clearly stated that the peti- 
tioner’s father had agreed to let out the 
house to the bank for a period of three 
years from September 1, 1939. The house 
was thus under tenancy in 1941 when the 
order of the Controller was passed. and 
there is thus no substance in the reason 
mentioned by Mr. Nayyar. 


t 

18. The second reason mentioned ` 
by Mr. Wayvar is that the order does not 
show as to who had applied for the fixa- 
tion of the fair renz, This reason also 
has no force since the Controller could 
act suo motu under clause 5 of the New 
Delhi Rant Control Order. 1939. and in 
fact it was stated in the order that the 
Controller fixed the fair rent under 
clause 5. 


19. The third reason suggested by 
the counsel is that even if the Controller 
is assumed to have acted suo motu under 
clause 5 of the New Delhi Rent Control 
Order, 1939, the order does not contain a 
finding that the rent of the house was 
excessive as required under clause 3. This 
reason also is not tenable. Clause 3 of the 
Rent Control Order srovided that when 
the Controller, on a written complaint or 
otherwise, had reason to believe that the 
rent of any house was excessive. he 
should hold a summary inquiry and re- 
cord a finding. Clatse 4 of the Rent 
Control Order provided that if the Con- 
troller found, on a consideration of all 
the circumstances of the case, that the 
rent of the house was excessive he should 
determine the fair rent to be charged for 
the house. Clause 5 of the Rent Control 
Order provided that without prejudice to 
the provisions cf clauses 3 and 4, the 
Controller might, after making such in- 
quiry as he thinks fit. determine the fair 
rent of any house. In’ the present case, 
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made in the process of the making of the 
town planning scheme, it has resulted in- 
to the reconstitution of the plot (see Sec- 
tion 2 (9)) and upon such reconstitution 
the right of the petitioner to the land in 
question would stand determined under 
clause (b) of Section 53. The determina- 
tion of the title in the present case has, 
therefore, taken place under clause (b) 
and not under clause (a) of Sec. 53 and 
the entire basis of the petitioner’s case is 
ill-founded. Furthermore, as pointed out 
by the Supreme Court in Shantilal’s case, 
AIR 1969 SC 634 (supra), there is no op- 
tion under the Act to acquire the land 
under the Land Acquisition Act. Once the 
draft town planning scheme is sanctioned 
and the land becomes subject to the pro- 
visions of the Act, the title of the various 
owners is readjusted by statutory opera- 
tion. The power of summary eviction 
under Section 54 could, therefore, be 
straightway invoked by the local autho- 


tity for evicting a person who has ceased . 


to be entitled to occupy the land under 
the final scheme. It must be remembered 
that the local authority is exclusively en- 
trusted with the duty of the framing and 
implementation of the town planning 
scheme and to that end it has been invest- 
ed with almost plenary powers. Since 
development and planning is primarily 
for the benefit of the public, the local 
authority is under an obligation to per- 
form its duty in accordance with the pro- 
visions of the Act (see Advance Builders’ 
case, AIR 1972 SC 793 (supra)). The im- 
pugned notice at Annexure ‘F’ was, there- 
fore, validly issued by the respondent 
concerned and no objection can possibly 
be raised against it. 


29. The provisions to which refer- 
ence has been made on behalf of the 
petitioner have no application. They re- 
late to a stage prior to the sanction of 
the final scheme when the scheme is still 
in its formative stages. However, once 
the scheme is framed, as pointed out ear- 
lier, there is no question of acquisition 
of title by an outside process. The title 
stands transferred under the provisions 
of Section 53 itself. We are, therefore, of 
the opinion that on a true construction 
of Section 53, in the present case, the 
tetitioner ceased to be entitled to occupy 
the land in question upon its reconstitu- 
tion under Section 53 (b) and that as such 
ihe was liable to be evicted under Section 
54. The first ground urged on behalf of 
the petitioner must also, therefore, be 
rejected. 

30. When confronted with this 
position, Mr. K. S. Nanavati urged that 
it was not permissible to hold that the 
title of the petitioner to the land in 
quesion has determined under Section 53 
(b). In this connection he invited our at- 
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tention to paragraph 38 of the affidavit- 
in-reply of K. S. Mehta wherein it has 
been stated that upon the allotment of 
the land in question to the Post-Master 
General, clause (a) of Section 53 was at- 
tracted. It was urged that this averment 
made in the affidavit implied that accord- 
ing to the respondents the land was re- 
quired by the local authority and had 
vested absolutely in it under Section 53 
(a) of the Act and that Section 53 (b) was 
not at all attracted. It was also urged that 
Since a different case was being placed 
for the consideration of the Court for the 
first time at the hearing of the petition 
and after the arguments were concluded, 
opportunity should be given to the peti- 
tioner to meet that case. We are unable 
to accede to these submissions. As stated 
earlier, in paragraphs 9 and 10 of the 
affidavit of K. S, Mehta, respondents have 
clearly come forward with the case that 
under the final scheme the land in ques- 
tion was allotted to the postal authorities 
and that compensation was awarded te 
the petitioner for the determination of 
his right in the said land. The relevant 
actual data was, therefore, already fur- 
nished in the affidavit. The Redistribution 
and Valuation Statement was produced 
at the hearing only in support of this 
averment., The statement is a part of the 
final varied scheme and is, therefore, a 
public document. In fact, it is in the 
nature of a legislative enactment in the 
sense that it takes effect as if it were 
enacted in the Act. Therefore, no objec- 
tion can possibly be taken to its produc- 
tion at the hearing or to a reference be- 
ing made to it. We have held, while con- 
struing the word “allotment” that it 
means that the land has been assignec 
as an owner to the postal authorities and 
consequently there has been a reconsti- 
tution of the plot. In these circumstances, 
even if a wrong provision of law is re- 
ferred to in the affidavit filed on behalf 
of the respondents, it cannot preclude 
them or the Court from arriving at the 
right conclusion on the basis of the sta- 
tutory language. Law is not required to 
be pleaded and even if a wrong provision 
of law is pleaded, it would always be 
open to a party litigant to correct the 
mistake and to advert to the right provi- 
sion of law at the hearing of the cause. 
We are, therefore, not impressed by the 
argument that there is any change of 
front on the part of the respondents on 
the question of determination of title of 
the petitioner to the land in question. At 
any rate, the change, if any, is not of 
Such a nature as would prejudice the 
petitioner. There is also no question of 
granting further time to the petitioner to 
meet the case. No  affidavit-in-rejoinder 
was filed by the petitioner challenging 
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the specific version of the respondents 
that the land was allotted to the postal 
authorities. Besides, in view of the Re- 
distribution and Valuation Statement 
produced at the hearing there is little 
that could be urged by the petitioner on 
the point and giving of an opportunity 
for filing a further affidavit for the inter- 
pretation of the provisions of the scheme 
would be a futile exercise. In these cir- 
cumstances, the request for time is also 
rejected. 

31. - We might mention that on the 
view which we are taking, even some of 
the grounds on which the challenge to 
the constitutionality of the relevant pro- 
visions of the Act was based, would seem 
to be ill-founded. The challenge was 
founded on the assumption that the land 
in question had vested in the local autho- 
rity under Section 53 (b). The assumption 
is not warranted and to that extent the 
said challenge was misconceived. 


32. These were the only grounds 
urged at the hearing of the petition and 
since there is no merit in any of them, 
the petition fails and is dismissed. Rule 
discharged with costs. 

Petition dismissed. 





AIR 1975 GUJARAT 194 
J. B. MEHTA AND B. K. MEHTA, JJ. 

S. Dayal and another, Appellants v. 
Ambalal Kuberdas Patel, Respondent. 

Letters Patent Appeal No. 118 of 
1972, D/- 2-5-1974.* 

(A) Gujarat Panchayats Act (6 of 1962), 
Ss. 155 (2), 206 (2) — Transferred em- 
ployee of the dissolved District School 
Board — Disciplinary authority would be 
the Administrative Officer. 

The provisions of the Act like Sec- 
tions 155 (2) and 206 (2) and 203 (3) have 
given a statutory guarantee of the condi~ 
tions of service and that statutory pro- 
tection cannot be nullified by any rule or 
regulation. There is an additional gua- 
rantee in S. 70 and R. 69 that those em- 
ployees would be dealt with by an inde- 
pendent statutory authority who is a 
Government servant ig. Administrative 
Officer with a right of appeal to an inde- 
pendent tribunal under S. 24. This sta- 
tutory protection cannot be whittled 
down by any interpretation put on the 
rules made under S. 203 (8) when the 
rule making power itself is made subject 
to these statutory provisions in S. 155 (2) 
and S. 206 (2) as it ignores and gives no 
effect to the opening words that the rule 


*(Against decision of B. J. Diwan, J. in 
Spl. Civil Appin. No. 1921 of 1971.) 
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making power itself is made subjeet to 
these specific provisions in S. 155 (2) and 
S. 205 (2). Hence it could never be urged 
that disciplinary action against the trans- 
ferred employee in violation of the plain 
terms of the statutory guarantee could 
be by any person other than the Adminis~ 
trative Officer in accordance with R. 63 
of the Gujarath Panchayat Service {Dis- 
cipline and Appeal) Rules (1964). i 
(Para 6) 
(B) Gujarat Panchayats Act (6 of 1962), 
Ss. 155, 203, 206, 207 — Sections whether 
impliedly repeal S. 24 of the Bombay 
Primary Education Act, 1947. 


There is no implied repeal of S. 24 
of the Bombay Primery Education Act, 
1947 by the provisions of the Panchayat 
Act, 1961. If S. 24 applies along with 
Rule 63, it is only fhe Administrative 
Officer who can take disciplinary action 
against the petitioner. So long as that 
statutory guarantee ccntinued in force by 
reason of the order issued under Section 
155 (2), which has a force of law and 
which pro tanto amends the Primary 
Education Act, this administrative ma~ 
chinery with all provisions for security 
of tenure of the staff maintained under 


Section 20 (1) would clearly continue. 
Instead of any repugnancy, the legisla~ 


tive intention is specified to the contrary 
and is in terms so expressed by continu~ 
ing the relevant provisions of the Pri-« 
mary Education Act, including Sec. 24, 
without abolishing the post of the Ada 
ministrative Officer, or without amend< 
ing Section 21 (2) of the said Act. In fact 
by enacting S, 203 (3) the legislature has 
incorporated the settled rule of construc~ 
tion that in case of conflict between the 
specific provision and the general provi~ 
sion, the specific provision prevails over 
the general provision and the general 
provision would not cover the subject 
dealt with by special provision, i 

{Para 7} 

(C) Gujarat Panchayats Service (Dis- 
cipline and Appeal) Rules (1964), R. 4 
— Applicability to allocated employees 
of the dissolved District School Board. 

It cannot be contended that R. 4 does 
not save rights of employees transferred 
from a dissolved District School Board 
to the Panchayat service. The very appli~ 
cation of the rules in the context of such 
allocated employees is subject to the ex- 
ception provided in the rules and one of 
the exceptions laid down by R. 4 is the 
protection of rights ard privilege confer~ 
red by any law. Therefore if S. 24 
of the Primary Education Act has confer- 
red a right or privilege of disciplinary 
action only by specified statutory officer 
with a right of appeal to an independent 
Tribunal, that statutory right or privi- 
lege is clearly saved ty this exception in 
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Rule 4, so far as such allocated employees 
like the petitioners are concerned. 

(Para 8) 
Cases Referred: ‘Chronological Paras 


AIR 1972 SC 2452 = 1972 Lab IC 1619 6 
AIR 1971 SC 815 = 1971 Cri LJ 689 
ATR 1964 SC 648 = (1964) 5 SCR 294 
AIR 1961 SC 1170 = (1961) 3 SCR 185 
AIR 1937 PC 27 = 64 Ind App 40 
(1883) 11 QBD 120 = 52 LJQB 282 
(1859) 53 ER 1032 = 26 Beav 606 

D. V. Shah with S. T. Zumkhavala, 
for Appellants: N. H. Bhatt, for Respon- 
dent. 

J. B. MERTA, J.:— The District De- 
velopment Officer and the Ahmedabad 
District Panchayat, hereinafter referred 
to as ‘the Panchayat’, have filed this ap- 
peal as the learned Single Judge quashed 
the order of the District Development 
Officer removing the petitioner on August 
21, 1971, and gave a declaration that he 
continued in service and was entitled to 
all emoluments and other benefits arising 
from his said appointment. The respon- 
dent originally joined service as a clerk 
in July 15, 1941, and thereafter he was 
made Assistant Accountant in the Ah- 
medabad District School Board from De- 
cember 2, 1961. The Gujarat Panchayats 
Act, 1961, hereinafter referred to as ‘the 
Panchayat Act’ came into force from 
April 1, 1963 under which the Ahmeda- 
bad District School Board was dissolved. 
Therefore, the petitioner was allocated to 
the District Panchayat from August 1, 
1963, by the order, dated July 8, 1966, 
. The D.D.O, transferred the petitioner to 
Agricultural branch under the District 
Panchayat and that too as senior clerk in 
the lower grade of Rs. 145-8-185 al- 
though his pay scale as Assistant Accoun- 
tant in the school board ‘was Rs. 145-8- 
185-10-195. The petitioner therefore filed 
Special C. A. No. 1524 of 1969 in this 
Court challenging the transfer order, In 
that petition an assurance was given that 
the petitioner’s seniority would not be 
affected. His emoluments were also main- 
tained. Thereafter he was sought to be 
further transferred after the withdrawal 
of this petition on January 17, 1970 as 
senior clerk in the Panchayat service. 
The petitioner did not join service to this 
new post on the ground that that was not 
equivalent post and, therefore, discipli- 
nary action was taken against the peti- 
tioner and he was finally removed for 
his misconduct by the impugned order 
of the D.D.O. on August 21, 1971. This 
order having now been quashed by the 
learned Single Judge, the D.D.O. and the 
Panchayat have filed this appeal. 


2. Mr. Shah has raised four points 

in this appeal:— 
(1) that the petitioner being finally 
allocated to Panchayat service, 
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under Section 203 it was only 
D.D.O. that had jurisdiction to 
take disciplinary action under the 
Gujarat Panchayat Service (Disci- 
pline and Appeal) Rules, 1964, 
hereinafter referred to as ‘the 
Rule’; 

(2) That the scheme of Sections 131, 
142, 143, 155, 203, 206 and 207 make 
it clear that the present scheme 
overrides Section 24 of the Bombay 
Primary Education Act, 1947, here- 
inafter referred to as the ‘Primary 
Education Act”, and in any event, 
there is clear legislative intent that 
there is implied repeal of S. 24 (1); 

{8 That Rule 4 was not applicable in 
the present case so as to save the 
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alleged rights of the petitioner 
under Section 24; 
(4) That in any event, as the Pancha- 


yat had decided to abolish this 
post, the petitioner could not be 
deemed to be one who was main- 
tained as a staff member under 
Section 20 of the Primary Educa- 
tion Act who can be dealt with by 
the Administrative Officer, 


3. At the outset we would consi- 
der the relevant scheme of the two Acts. 
The Primary Education Act has been en- 
acted, as stated in its preamble, to secure 
the development and expansion of pri- 
mary education, it being a declared 
Policy of the Government to reach uni- 
versal, free and compulsory primary edu- 
cation by a definite programme of pro- 
gressive expansion. Therefore, this Act 
was enacted to make better provision for 
the management, expansion and control 
of primary education in the State. Under 
Section 2 (1) Administrative Officer was 
defined as an officer appointed under Sec- 
tions 21 and 22. Under Section 2 (10) Dis- 
trict School Board was defined as a school 
board constituted for a district under 
Section 3. Under Section 2 (19), the school 
board was defined as a district school 
board or a municipal school board, as the 
case may be. 


Under Section 3 (1) it is provided 
that there shall be a school board for 
each district. Under Section 11, the schoo: 
board is made a corporate entity. Under 
Section 13 powers, duties and functions 
of the school board are provided, where- 
in Section 13 (2) (d) provides for the duty 
to maintain adequate staff of Assistan> 
Administrative Officers, supervisors, at- 
tendance officers, clerks, teachers, inferior 
servants and other staff as may in the 
opinion of the State Government be ne- 
cessary. This is made subject to the pro- 
visions of the Act and the Rules made 
thereunder and so far as it (sic) of the Pri- 
mary Education fund would permit, The 
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administrative machinery is laid down in 
Chapter V. Section 20 (1) provides that 
every school board with the approval of 
the State Government and every autho- 
rised municipality shall maintain an ade- 
quate staff of Assistant Administrative 
Officers, supervisors, officers, attendance 
clerks, primary school teachers and infe- 
rior servants and other staff as may in 
the opinion of the State Government be 
necessary for the administration, manage- 
ment and control of approved schools 
within its are@a......... Under Section 20 
(2) the staff maintained under sub-section 
(1) shall be servants of the district school 
board or of the authorised municipality, 
as the case may be, and shall receive 
their pay, allowances, gratuities and pen- 
sions from its primary education fund. 
Under Section 20 (3) the rates of allow- 
ances and terms of employment in res- 
pect of the members of the staff so main- 
tained shall be fixed from time to time 
by the State Government. Under Section 
20 (4) the State Government may 
from time to time prescribe the duties to 
be performed by the staff maintained 
under sub-section (1). Section 21, which 
is material provides 


{1} For every school board there shall 
be. an Administrative Officer. He 
shall be the chief executive officer 
of the board, and his powers and 
duties shall be as prescribed. 


(2) The Administrative officer shall be 
appointed and shall be a servant of 
the State Government. He shall 
draw his pay and allowances from 
the State revenues, 


Section 22 (1) enacts that notwithstanding 
the provisions of Section 21, the State 
Government may by notification in the 
official gazette delegate the power to 
‘appoint an Administrative Officer to an 
authorised municipality. Section 23 deals 
with the staff selection committee which 
shall consist of the educational inspector 
of the district or any other officer desig- 
nated by the Director and whcse secre- 
tary shall be the administrative officer. 
Section 24, which is material for our pur- 
pose, lays down the powers of the Ad- 
ministrative Officer over school board 
staff, as under:— : 


e) The Administrative Officer shall 
have power, subject to such gene- 
ral instructions as may be issued 
from time to time by the Director, 
to promote, transfer and take all 
disciplinary action (including re- 
moval or dismissal) against the staff 
maintained under Section 29. 


(6) Any person aggrieved by an order 
of dismissal, removal, reduction or 
any other order involving  discip- 
inary action made under sub-sec- 
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tion (1) may submit an appeal to 
a tribunal, consisting of the chair- 
man of the school board and the 
Educational Inspector of the dis- 
trict. The Tribunal shall follow the 
prescribed procedure for the dis- 
posal of its business. In the event 
of a difference of opinion, between 
the members of the Tribunal the 
appeal shall be referred to the 
ae es whose decision shall he 
imal”, 


Section 24 (4) provides for revisional 
jurisdiction, in cases of disciplinary action 
against the staff to be exercised by the 
State Government, Section 63 provides 
for the power to make rules and Rule 63 
provides for the powers and duties with 
regard to the staff of a district school 
board or authorised municipality. Under 
Rule 63 (2) the Administrative Officer has 
the power to supervise, control and co- 
ordinate the work of the staff maintain~ 
ed by the district school board under 
Section 20 of the Act, to confirm, pro- 
mote, transfer, censure, fine, withhold in- 
crements of, reduce, suspend, remove or 
dismiss any member of such staff, subject 
to such general instructions by the Direc- 
tor in this behalf; provided that no order 
or reduction, removal or dismissal shall 
be passed unless an enquiry has been 
made into the conduct of such members 
by the Administrative Officer or by a per- 
son authorised by him in this behalf in 
accordance with the procedure laid down 
in the Bombay Civil Service Conduct, 
Discipline and Appeal Rules. 


4, When the Panchayat Act came 
into ferce on April 1, 1963, the functions 
of the school board stood transferred to 
the Panchayats in terms of the express 
provision made in the Panchayat Act in 
Section 155. That material provision of 
the Panchayat Act dealing with the ces- 
sation of the district school board and the 
a aaa which would ensue, is as 
under:— 


“155 (1) Notwithstanding anything 
contained in the Bombay Primary Edu- 
cation Act, 1947, and the Saurashtra Pri- 
mary Education Act, 1956, or any other 
corresponding law for the time being in 
force, on and with effect from such date 
as the State Government may by notifi~ 


cation in the official gazette appoin? 
(hereinafter referred to in this chapter 
as ‘the said date’) every district school 


board constituted under the Bombay Pri- 
mary Education Act, 1947, or as the case 
may be, the Saurashtra Primary Educa- 
tion Act, 1956, (hereinafter referred to in 
this Chapter as ‘the relevant Act’) func- 
tioning immediately before the said date 
(hereinafter referred to in this chapter as 
‘the existing school board’) shall stand 
dissolved and on such dissolution, the fol- 
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lowing consequences shall ensue, that is 
to say— 

(a) the chairman, vice-chairman and 
other members of the existing 
school board shall be deemed to 
have vacated their office; 


(b) the powers exercised and the func- 
tions and duties performed by the 
existing school board in the local 
area for which it was functioning 
immediately before the said date 
shall be exercised and performed 
by the taluka panchayats and the 
district panchayat functioning in 
that local area in accordance with 
the order made by the State Gov- 
ernment under sub-section (2) 
(hereinafter referred to in this sec- 
tion as ‘the said order’), 


(c) all primary schools with their 
lands, records and equipment and 
other properties, movable and im- 
movable vesting in, held by or 
under the control of the existing 
school board immediately before 
the said date shall vest in, be held 
by or be under the control of the 
taluka panchayats and the district 
panchayat in accordance with the 
distribution made in that behalf 
under the said order, 


(d) the assets, rights and liabilities of 
the existing school board shall 
stand transferred to the taluka pan- 
chayats and the district panchayats 
in accordance with the distribution 
thereof made under the said order. 

(e) the employees of the existing school 
board shall stand transferred to 
the panchayats and the district 
panchayats in accordance with the 
distribution made in that behalf 
and on such terms and conditions 
as may be provided in the said 
order. 

Provided that the terms and conditions 
of service of any such employee 
shall not be less favourable than 
those applicable to him while in 
service of the existing school 
board: . 

Provided further that nothing in this 
clause shall entitle any employee 
to claim the same cadre or desig- 
nation on such transfer. 

(2) For giving effect to the proviso of 
sub-section (1), the State Government 
having regard to the Panchayat Functions 
List, shall by an order published in the 
official gazette provide for— 

(a} the distribution of powers, func- 
tions and duties of the existing 
school board under the relevant 
Act and of the assets, rights, liabi- 
ties of the existing school board, 
and of the properties vested in, 
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held by or under the control of the 
employees of the existing school 
board, among the taluka pancha- 
yats and the district panchayat. 

(b) the saving of anything done or any 
action taken by the existing school 
board before the date and continu- 
ance and disposal of pending pro- 
ceedings; 

(c) all incidental, consequential and 
supplementary matters as may be 
necessary to give effect to the pro- 
visions of sub-section (1) and for 
the proper and just distribution of 
assets, rights and liabilities be- 
tween taluka panchayats and the 
district panchayat; and 


(d} the adaptation and modifications of 
the relevant Act, or of any other 
law whether by way of repeal -r 
amendment as may be necessary to 
give effect to the provisions of sub- 
section (1).” 
Therefore, Section 155 (1) has not only 
dissolved the district school board as a 
corporate entity under the Primary Edu- 
cation Act but it has made provision in 
Section 155 (1) (b) that the powers exer- 
cised and the functions and duties per- 
formed by the existing school board shall 
be exercised and performed by......... the 
district panchayat functioning in that 
local area of the district school board in 
accordance with the State Government 
order published under Section 155 (2). 
Section 155 (1) (c) deals with the vesting 
of properties of the schools and sub- 
clause (d) deals with the transfer of as- 
sets, rights and liabilities. Sub-clause (e) 
provides that the employees of the exist- 
ing school board shall stand transferred 
to the district panchayat in accordance 
with the distribution made in that behalf 
and in accordance with the terms and 
conditions laid down in the order pub- 
lished under Section 155 (2). The first 
proviso is that the terms and conditions 
of service shall not be less favourable 
than those which were applicable to such 
employees while in service of the exist- 
ing school board, and second proviso en- 
acts that nothing in the clause would 
entitle any employee to claim the same 
cadre or designation on such transfer. The 
order contemplated by Section 155 (2) 
which is passed by the State Government 
having regard to the Panchayat Functions 
List is for giving effect to the statutory 
provision made in Section 155 (1). Under 
clause (a) such an order has to lay down 
the mode of distribution of powers, 
functions and duties and to provide for 
transfer of the assets, rights and liab li- 
ties of the existing school board and for 
the transfer of the employees of the 
existing school board to the concerned 
Panchayat. Clause (d) which is material 
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for our purpose, provides that such an 
order may also provide for the adapta- 
tion and the modification of the relevant 
Act or of any other law whether by way 
of repeal or amendment as may be neces- 
sary to give effect to the provisions of 
sub-section 1). Therefore, the legislature 
by its own mandate in Section 155 (1) 
has delegated powers to the State Gov- 
ernment to issue an order for implement- 
ing this statutory provision of dissolution 
of the district school board and transfer 
of its functions and its employees to the 
district panchayat under Section 155 (1) 
and such an order is given force of law 
by in terms enacting in Section 155 (2) (d) 
that for giving effect to the provisions of 
Sec. 155 (1) necessary adaptations and 
modifications can be made by the State 
Government in the Primary Education 
Act or of any other law by way of repeal 
or amendment. In Jay. tilal Amratial v. 
F. N, Rana, AIR 1964 SC 648 at p. 658, 
their Lordships in terms considered the 
” effect of such entrustment by the legisla- 
ture of the authority to make such conse- 
quential amendments in law. In that 
case such executive power was exercised 
by the Central Government under Article 
258 (1) under which a blanket provision 
was made enabling the President by a no- 
tification to exercise power which the le- 
gislature could exercise by legislation to 
entrust functions to the officer to be spe- 
cified in that behalf by the President and 
subject to the conditions prescribed there- 
by. Therefore, their Lordships held that 
once a presidential notification was issu- 


ed substituting for the expression “ap- 
propriate Government”, the words, “ap- 
propriae Government or Commissioner 


of the Division having territorial jurisdic- 
tion over the area in which the land is 
situated”, the Land Acquisition Act was 
deemed to be pro tanto amended and such 
an amendment in the Land Acquisition 
Act was by force of law. This type of 
order was not a purely administrative 
order. Such an order issued under the 
legislative mandate even if issued by an 
Executive Authority was in effect exer- 
cise of legislative power and, therefore, in 
substance it modified or added to this 
statute which had the force of law. That 
is why the present order which has been 
issued on April 1, 1963, wnder Section 155 
(2) has added the new relevant Section 70 
in the Primary Education Act as under:— 

"70, (1) Subject to the provisions of 
sub-section (3) in Nay Act, except in Sec- 
tions 2 (10), 3 (1), 4, 5, 6, 6-A, 7, 7-A, 
8, 9, 9-A, 10, 10-A, 11, 14, 41 (1), 42, 43, 
44 (2) (a) and 57 all references to a Dist- 
rict School Board shall ‘be, with 
effect on and from the Ist April, 1968, 
constructed as references to a taluka pan- 
chayat or district panchayat constituted 
under the Gujarat Panchayats Act, 1961 
according as the powers, functions and 
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duties of a District School Board vest in 
the taluka panchayat, or as the ease may 
be, district panchayat in accordance with 
an order made under sub-section (2) of 
Secticn 155 of the Gujarat Panchayats 
Act, 1961, hereinafter referred to as the 
‘said order’. 

(2) In Section 12, sub-section (2), 
for the words “every district school 
board” substitute the words, “such taluka 
panchayats in a district or as the case may 
be. such district panchayat as the State 
Government may determine having regard 
to the distribution of powers, functions 
and duties between taluka panchayats and 
district panchayat under the ‘said order’. 


(3) Notwithstanding anything con- 
tained in Section 155 of the Gujarat Pan- 
chayats Act, 1961, the provisions contain- 
ed in Sections 2 (10), 3 (1), 4, 5, 6, 6-A, 
7, 7-A, 8, 9, 9-A, 10, 10-A. 11, 14, 41 (1), 
42, 43, 44 (2). (d) and 57 shall not apply 
to a taluka panchayat or as the case may 
be, a district panchayat, exercising the 
powers and performing the functions and 
duties of a district school board under 
this Act.” 


The order also provides in clause (1) that 
the powers exercised and the functions 
and duties performed under the Bombay 
Primary Education Act, 1947, by each 
district school board so dissolved (herein- 
after referred to as ‘the dissolved school 
board’, in the local area for which it was 
functioning immediately before the said 
date shall be exercised and performed by 
the teluka panchayats and district pan- 
chayat functioning in that local area in ac- 
cordance with the distribution of powers, 
functions and duties between such taluka 
pancheyats and district panchayats speci- 
fied in Schedule I appended thereto. 
Clauses (2) and (3) make provision for 
the vesting of the property in the dist- 
rict panchayat and transfer of assets and 
liabilities to the District Panchayat. 
Clause (4) which is material provides as 
under:— 

“(4) The employees of the dissolved 
school board ghall be transferred to the 
taluka panchayats and the District Pan- 
chayat functioning in that local area in 
the manner specified in Schedule IV ap- 
pended hereto on the same terms and con- 
ditions of service as were immediately 
before the said date applicable to them 
yene in service of the dissolved school 

oard.” 


Section 70, which is the amendment in- 
troduced by this order of the State Gov- 
ernment issued under Section 155 (2), in 
terms provides in clause (1) that except 
for the sections enumerated therein, all 
references to a District School Board with 
effect on and from the ist April, 1963, 
shall be construed as references to ......... 
a district panchayat. That is why in Sec- 
tion 70 (3) it is in terms enacted that 


i 
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notwithstanding anything contained in 
Section 155 of the Act, the provisions con- 
-tained in the sections enumerated there- 
in, shall not apply to a taluka panchayat 
district panchayat exercising 
the powers and performing the functions 
and duties of a district school board under 
the Act. .........065 Those sections which 
are made inapplicable are Section 2 (10) 
defining ‘district school board’ as one con- 
stituted under Section 3, Sections 3 (1), 4, 
5, 6, 6-A, 7, T-A. 8, 9, 9-A, 10, 10-A, deal- 
ing with the constitution of the district 
school board, Section 11 which had made 
tke school board a corporate entity, Sec- 
tion 14 which deals with the relinquish- 
ment of the powers and duties of the 
district school board, Section 41 (1) and 
Section 42 which deal with payments to 
be made by the district school board and 
the contribution by the State Govern- 
ment, Section 43 which deals with the 
school board budget, Section 44 (2) (d) 
which provides for certain portion of 
the district school board income as fixed 
by the State Government to be paid into 
primary education fund and Section 57 
which deals with the dissolution of the 
district school board and its reconstitution 
on alteration of the limits of the district. 
They are the provisions which by their 
very nature would become inapplicable, 
once the district school board as a corpo- 
rate entity is dissolved. That is why all 
the other provisions, except those enume- 
rated provisions which by their very na- 
ture become inapplicable in the changed 
set up, when the Panchayat Act transfer- 
red the functions of the district school 
board to the said Panchayat are continu- 
ed, including the relevant provisions of 
the administrative machinery jin Chapter 
V., The powers, duties and functions of 
the District School Board which as per 
the provisions in Section 13 included the 
duty to maintain staff under Section 13 
(2) (d) read with Section 20, and the pro- 
visions regarding the pay, allowances and 
emoluments and other terms of employ- 
ment of that staff maintained under Sec- 
tion 20 (1) who were the servants of the 
district school board and the provision 
in Section 44 (1) regarding the mainte- 
nance of primary education fund and, 
particularly continuance of Section 21 (1) 
would show that the same administrative 
machinery is continued, even when the 
functions of the District school board are 
transferred to the District Panchayat be- 
cause. in Section 21 (1) we have to read 
the reference to the District School Board 
as reference to the District Panchayat, 
and for which also, therefore, for the pur- 
pose of the Primary Education Act there 
is a post of the Chief Executive Officer 
provided viz., the Administrative Officer 
with the prescribed powers as laid down 
în Rule 63. It is true that Mr. Shah had 


argued that the reference in Section 20 
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(1) is not to the District School Board but 
to the School Board. In this contention 
Mr. Shah ignores statutory definition 
which is provided in Section 2 (19) that 
the school board means a District School 
Board or a Municipal School Board, as 
the case may be, Therefore, the reference 
in Section 21 (1) to the District School 
Board has to be interpreted by reason of 
Section 70 (1) as reference to the District 
Panchayat, and there is nq escape from 
the conclusion that the District Pancha- 
yat has for the purpose of these powers, 
functions and duties under Section 155 (1) 
of the existing District School Board to 
maintain the Chief Executive Officer with 
the prescribed powers and duties as the 
Administrative Officer, Another essential 
feature of Section 21 (2) is that the Ad- 
ministrative Officer has to be appointed by 
the State Government and he is to be a 
servant of the State Government drawing 
his pay and allowances from the State 
Government, This provision is the key. 
provision for the control of the State 
Government in the matter of primary 
education and that is why it is enacted 
that the Chief Executive Officer in the 
District Panchayat while he is exercising 
these functions, i.e., the Administrative 
Officer shall continue to remain the State 
Government servant so that the State 
control remains completely effective and 
the administration remains in the hands 
of this statutory officer who is given va- 
rious powers in respect of the staff re- 
quired to be maintained under Section 20 
(1) In that context Section 24 (1) 
would have material bearing as it is the 
Administrative Officer who has power to 
transfer and to take disciplinary action 
against the staff maintained under Sec- 
tion 20 and against the order of the sta- 
tutory officer including one of discipli- 
nary action, the provision is made of an 
appeal to the independent Tribunal con- 
sisting of the chairman of the school 
board and the educational inspector in 
Section 24 (2). There is also a revisional 
jurisdiction conferred on the State Gov- 
ernment itself under Section 24 (4). It is 
this scheme which must be borne in 
mind to find out what the legislature has 
achieved by the delegation when it con- 
templated the dissolution of the District 
School Board and transfer of its functions 
from the District School Board to the 
District Panchayat. Not only the emplo« 
yees obtained statutory guarantee under 
this clause (4) of the order that on trans- 
fer to the District Panchayat they would 
have the same terms and conditions of 
service as they were existing immediately 
before April 1, 1963, while they were in 
the service of the dissolved school board, 
but that the salutary provisions for secu- 
rity of that service were also kept intact 
by in terms continuing the existing pro- 
visions, by enacting the statutory guar- 
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antee in Section 70 to the effect that all 
these remaining provisions shall continue 
to apply even when the functions of the 
District School Board had been on its dis- 
solution transferred to the relevant pan- 
chayat. In view of this statutory guar- 
antee of continuance of the same terms 
and conditions of service and of the con- 
tinuance of the relevant provisions espe- 
cially in Sections 21 and 24, it is obvious 
that Rule 63 in the Panchayat Education 
Act would be clearly applicable and it 
would be the Administrative Officer who 
alone would have the jurisdiction to pass 
orders as regards disciplinary action, in- 
cluding the removal, against the peti- 
tioner, who was admittedly a person on 
the staff maintained under Section 20 (1) 
The petitioner stood transferred to this 
District Panchayat in the manner speci- 
fied in Schedule IV, where clearly minis- 
terial staff has been in terms specified 
The Note in Schedule IV mentioned that 
the posting and allocation orders of the 
above personnel would be made and jssu- 
ed by the Government under Sections 
206, 207 and 321 of the Panchayats Act, 
Therefore, if this statutory transfer has 
carried the guarantee of this relevant 
condition and has kept these conditions 
intact, on a plain reading of Section 155 
it could never be urged that disciplinary 
action against this transferred employee 
in violation of the plain terms of the sta- 
tutory guarantee could be by any person 
other than the Administrative Officer, in 
accordance with the relevant Rule 63. 
Such an action by any other officer would 
deprive an employee of his statutory right 
under Section 24 (2) of appeal to another 
independent Tribunal created under Sec- 
tion 24 (2), That is the view which has 
been rightly accepted by the learned 
Single Judge and which is now sought to 
be assailed on the aforesaid four grounds 
by Mr. Shah 


5. As regards the first contention 
of Mr. Shah, it would be relevant to re- 
fer to the relevant provisions of the Pan- 
chayats Act in this connection. Section 
131 deals with the constitution of the va- 
rious Panchayat committees and its 
powers, functions and duties. It provi- 
des for education committee in Section 
131 (10) which in the discharge of its 
functions shall exercisé all the powers 
and discharge the duties of the Pan- 
chayat. Chapter XI deals with the pro- 
visions relating to services, Section 203 
(1) provides that for bringing about uni- 
form scales of pay and uniform condi- 
tions of service for persons employed in 
fhe discharge of functions and duties of 
panchayats, there shall be constituted a 
panchayat service in connection with the 
affairs of panchayats which shall be dist- 
inct from the State service. Sub-clause 
(2) provides that the Panchayat service 
shall consist of such classes, cadre and 
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posts and the initial strength of officers 
and servants in each such class and cadre 
shall be such as the State Government 


may by order from time to time deter- ` 


mine; provided that nothing in this sub- 
section shall prevent a District Panchayat 
from altering, with the previous approval 
of the State Government, any class or 
cadre or number of posts so determined 
by the State Government. Under Sec- 
tion 203 (3) it is provided that subject 
to the provisions of the Act, the State 
Government may make rules regulating 
the mode of recruitment either by holding 
examinations or otherwise and conditions 
of servants appointed to the panchayat 
service and the powers in respect of ap- 
pointments, transfer and promotions of 
officers and servants in the Panchayat 
Service and the disciplinary action against 
any such officers or servants, S. 205 pro- 
vides that subject to the rules made under 
Section 203 appointments to the posts in 
the Panchayat service shall be made— - 

(i) by direct recruitment, 

(ii) Dy promotion, or 

Gii) by transfer of a member of the 

State service to the Panchayat 
service. 

Section 206 (1) (ii) provides that the State 
Government shall by a general or special 
order allocate to Panchayat service — 
all officers and servants in the service of 
the District Locai Boards and District 
School Boards immediately before the 
dissolution under the Act and transferred 
to the panchayats under Section 155. ...... 
Section 206 (2) then provides that the 
officers and servants allocated to the 
Panchayat service under sub-section (1) 
shall be taken over by such panchayats 
in such cadre and on such tenure, remu- 
neration and other conditions of service 
as the State Government may by general 
or special order determine: 

Provided that the conditions of ser- 
vice of any such officer or servant shall 
not be less favourable than those applic- 
able to him immediately before such al- 
location, and 

Provided further that nothing in the 
aforesaid proviso shall entitle an officer 
or servant to claim the same cadre and 
designation which he had before alloca- 
tion. 

Section 206-A (1) provides as under:— 

“Notwithstanding anything contained 
in Section 206. the allocation to the Pan- 
chayat Service made under Section 206 
of officers or servants allotted or trans- 
ferred to a panchayat under Section 157 
or 158 shall initially be provisional and 
it shall be lawful for the State Govern- 
ment to review their allocation within a 
period: of four years from Ist April, 1963. 
Under Section 206-A (2) an officer or 
servant who is not reallocated under sub- 
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section (1) and continues in the Pancha- 
yat service immediately before the expiry 
of the aforesaid period of four years shall 
be deemed to be finally allocated to the 
Panchayat service. Section 207 (1) provi- 
des for the posting under panchayats of 
officers and servants in State service. It 
is under this provision that the Adminis- 
trative officer who under Section 21 (2) 
was the person appointed by the State 
Government is posted on deputation to 
the Panchayat service and he is mention- 
ed in Schedule IV of the State Govern- 
ment order under Section 155 (2). Sec- 
tion 211 (3) (a) provides that in addition 
to the District Panchayat Service Selec- 
tion Committee the -State Government 
may appoint in each district a District 
Primary Education Staff Selection Com- 
mittee for the recruitment of primary 
teachers ang such other staff in connec- 
tion with the primary education as may 
be prescribed. 


6. These provisions would show 
that while consituting Panchayat service 
as distinct service from the State service, 
under Section 203 (1) it is provided that 
the State Government shall determine the 
cadre posts and initial strength in the 
Panchayat services which can be altered 
by the District Panchayat only with the 
approval of the State Government. It is 
true that under Section 203 (3) the State 
Government has power to make rules re- 
garding conditions of service of persons 
appointed to Panchayat service, including 
in the matters of disciplinary action 
against such servants, but that power is 
specifically made subject to the other pro- 
visions of the Act. So far as the peti- 
tioner is concerned, his mode of appoint- 
ment was not under Section 205 either by 
direct recruitment, promotion or transfer 
from State service to the Panchayat ser- 
vice, He was an allocated servant under 
Section 206 (1) (ii) which specifically pro- 
vides for allocation of such servants in 
the service of the District School Board 
immediately before the dissolution on 
transfer to the District Panchayat under 
Section 155. Such allocated servants are 
guaranteed under Section 206 (2) also that 
their conditions of service shall not be less 
favourable and they would be taken over 
on such conditions as the State Govern, 
ment may determine by general or spe- 
cial order; subject to the proviso that he 
would not be entitled to claim the same 
cadre and designation which he had be- 
fore the allocation. That proviso is not 
relevant for the question which arises in 
this matter. The question which we have 
to answer is as to who is the disciplinary 
authority, so far as the allocated servant, 
who is now deemed to be finally allocat- 
ed on expiry of four years from April 1, 
1963, under Section 206-A (2). This be- 
ing specific provision in Sections 155 and 
206 (1) (ii), the whole power of making 
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rules under Section 203 (3) shall be sub- 
ject to the statutory guarantee provided 
both in Sections 155 and 206, when these 
servants were statutorily allocated on 
dissolution of their school boards. As 
earlier pointed out on a bare perusal of 
Section 155 (2) such servants like the 
petitioners are guaranteed the same terms 
and conditions of service which were im- 
mediately before April 1, 1963, applicable 
to them while they were in the service 
of the dissolved school board under the 
specific clause (4) in the Government 
order under Section 155 (2), and their 
further guarantee is by reason of the 
continuance of the provisions of the Pri- 
mary Education Act so far as these ser- 
vants are concerned, even after they are 
statutorily transferred on the dissolution 
of the board with the transfer of the 
school board’s functions to the District 
Panchayat under Section 155. In Delhi 
Transport Undertaking v. Hajelay, AIR 
1972 SC 2452, at pages 2454-55, after fol- 
lowing the settled legal position as laid 
down in Rangachari’s case AIR 1937 PC 
27, their Lordships in terms held that a 
protection which is given to an employee 
by statute could not be nullified by rules 
and regulations authorised by the statute 
itself. In that case when the Delhi Trans- 
port Undertaking was statutorily trans- 
referred to the Delhi Municipal Corpora- 
tion, there was a guarantee given by the 
relevant enactment for protection of their 
service as they were made unremovable 
by an authority subordinate to that by 
which they were appointed. Therefore, 
even though the Corporation may by a 
regulation prescribe the authorities to 
punish municipal employees, the statu- 
tory guarantee in Section 95 (1) was held 
to place an embargo on any subordinate 
of the appointing authority from remov- 
ing or dismissing the transport employee 
from service, Therefore, no regulation 
could be enacted which would nullify the 
statutory guarantee, In the present case, 
even Section 203 (3) also provides an ade- 
quate safeguard that the rules can be 
made in the matter of disciplinary action 
against a panchayat servant by the State 
Government, but that would always be 
subject to the provisions of the Act. 
Therefore, if the provisions of the Act 
like Sections 135 (2) and 206 (2) have 
given a statutory guarantee of the condi- 
tions of service, that statutory protection 
could not be nullified by any rule or 
regulation. In fact, under Section 155 (2) 
and clause (4) of the Government order 
statutory guarantee was of the same 
terms and conditions of service which 
prevailed before the school board was 
dissolved on April 1, 1963. There was an 
additional guarantee in Section 70 and 
Rule 69 that those employees would be 
dealt with by an independent statutory 


authority who is a Government servant 
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i.e, the Administrative Officer with a 
right to appeal to an independent Tribu- 
nal under Section 24. Therefore, this 
statutory protection could not be whittl- 
ed down by any interpretation put on the 
rules made under Section 203 (3) when 
the rule making power itself is made sub- 
ject to these statutory provisions in Sec- 
tion 155 (2) and Section 206 (2) as it ig- 
nores and gives no effect to the opening 
words that the rule making power itself 
is made subject to these specific provi- 
sions in Sections 155 (2) and 206 (2) so far 
as these servants are concerned of the 
dissolved: school board. 


T. The second contention of ex- 
press repeal has obviously no force when 
a plain reading of the order under Sec- 
tion 155 (2) makes it abundantly clear in 
clauses (4) and (7) that these transferred 
employees were guaranteed the same 
terms and conditions of service as they 
were prevailing before April 1, 1963, when 
they were in the service of the dissolved 


school board, and those provisions 
for their protection in the Primary 
Education Act are in terms con- 
tinued and have not been re- 


pealed. The statutory intention in fact is 
expressed tọ the contrary by their conti- 
nuance of these relevant provisions. The 
doctrine of implied repeal could hardly 
be canvassed in a case like the present 
one in view of the settled position as 
pointed out in Delhi Municipality v. Shiv 
Shanker, AIR 1971 SC 815 at page 817. 
Their Lordships restated broadly the 
general rule laid down in Paine v, Slater, 
(1883) 11 QBD 120:— 


“that when two Acts are inconsistent 
or repugnant the later will be read as 
having impliedly repealed the earlier. 
As the legislature must be presumed in 
deference to the rule of law to intend to 
enact consistent and harmonious body of 
laws, a subsequent legislation may not 
be too readily presumed to effectuate a 
repeal of existing statutory law in the 
absence of express or at least clear and 
unambiguous indication to that effect. 
This is essential in the interest of cer- 
tainty and consistency in the laws which 
the citizens are enjoined and expected to 
obey. The legislature, Which may gene- 
rally be presumed to know the existing 
law. is not expected to intend to create 
confusion by its omission to express its 
intent to repeal in clear terms. The 
Courts, therefore, as a rule, lean against 
implying a reveal unless the two provi- 
sions are so plainly repugnant to each 
other that they cannot stand together 
and it is not possible on any reasonable 
hypothesis to give effect to both at the 
same time. The repeal must if not ex- 
press, flow from necessary implication 
as the only intendment. The provisions 
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must be wholly incompatible with 
each other so that the two provisions 
operating together would lead to absurd 
consequences, which intention could not 
reasonably be impugned to the legisla- 
ture. It is only when a consistent body 
of law cannot be maintained without ab- 
rogation of the previous law that the plea 
of implied repeal should be sustained. To 
determine if a leter statutory provision 
repeals by implication an earlier one it is 
accordingly necessary to closely  scruti- 
nise and consider the true meaning and 
effect both of the earlier and later sta- 
tute. Until this is done it cannot be sa- 
tisfactorily ascertained if any fatal incon- 
sitency exists between them. The mean- 
ing. scope and effect of the two statutes, 
as discovered on scrutiny, determines 
the legislative intent as to whether the 
earlier law shall cease or shall only be 
supplemented. If the objects of the two 
statutory provisions are different and the 
language of each statute is restricted to 
its own object or subject, then they are 
generally intended to run in parallel lines 
without meeting and there would be no 
real conflict though apparently it may 
appeer to be so on the surface, Statutes 
in pari materia although in apparent con- 
flict, should also so far as reasonably 
possible, be construed te be in harmony 
with each other, and it is only when there 
is an irreconcilable conflict between new 
provisions and the prior statute relating 
to the same subject-matter, that the for- 
mer being the later expression of the le- 
gislature, mlay be held to prevail, the 
prior law yielding to the extent of the 
conflict. The same law of irreconcilable 
repugnancy controls implied repeal of a 
general by a special statute. The subse- 
quent provisions treating a phase of the 
same general subject-matter in a more 
minute way may be intended to imply re- 
peal pro tanto of the repugnant general 
provision with which it cannot reason~ 
ably co-exist, When there is no incon- 
sistency between the general and the spe~ 
cial statute the latter may well be con- 
strued as supplementary. ............ z 


This contention of implied repeal could 
only be raised if such necessary implica- 
tion would be the only intendment on the 
ground that these two provisions were 
wholly incompatible and irreconcilably re- 
pugnant. In fact. Mr. Shah ignores the 
basic fact that when Section 155 (2) made 
such a blanket provision enabling the 
State Government to amend or repeal the 
relevant provision of the Primary Educa- 
tion Act, they have not resorted to the 
process cf express repeal, but on the 
other hand they have in terms continued 
the relevant provisions of the Primary 
Education Act. That was the only way 
in which section 155 could be imple- 
mented because the purpose of Section 
155 was only to transfer the functions of 
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the District School Board to the Pancha- 
yat and, therefore, what was necessary 
to be done was to transfer those powers, 
functions and duties of the school board 
to the District Panchayat and to 
vest those properties in the Dist- 
rict Panchayat by transferring the 
assets, rights and liabilities and taking 
over the existing employees on the same 
terms and conditions. But so far as the 
rest of the administrative machinery was 
concerned, it was retained intact. Mr. 
Shah further ignores the whole object of 


the Primary Education Act which is to - 


retain the control of the State Govern- 
ment in the matter of primary education 
and therefore even when the State Gov- 
ernment had opportunity to amend the 
Primary Education Act while impiement- 
ing Section 155 by issuing order under 
Section 155 (2) it did not destroy the post 
of Administrative Officer nor made any 
change in the language of Section 21 (2) 
by changing his status of a Government 
‘servant to the status of a panchayat em- 
ployee. Therefore, the whole argument 
of Mr. Shah that in the new set up of a 
Panchayati Raj, with its whole scheme of 
decentralisation, such continuance of the 
Administrative Officer who is the servant 
of the State Government, could not have 
been intended misses the whole salutary 
purpose of the Bombay Primary Educa- 
tion Act. Even when these employees 
are transferred to the Panchayat, the ad- 
ministrative machinery has been specifi- 
cally retained so that the Administrative 
Officer retained all the powers under Sec- 
tion 24 (1) and that is why that guaran- 
tee of the employees being dealt with in 
toe matter of disciplinary action by this 
independent statutory officer who is State 
Government employee, with the right of 
appeal to an independent Tribunal, are 
clearly preserved, These are the specific 
provisions so far as these particular em- 
ployees are concerned who are not em- 
ployees appointed to the Panchayat ser- 
vice under Section 205, but who had spe- 
cial guarantee because of the statutory 
allocation on dissolution of the school 
board under Section 206 (2) read with 
Section 155 (2). Therefore, even the nor- 
mal principle of the special provision tak- 
ing precedence over the general provision 
would be clearly applicable, especially 
when that alone would harmonise the 
entire scheme and when it is the only in- 
terpretation that flows from the express 
language under Section 203 (3) which 
makes the entire rule making power sub- 
ject to the other specific provisions in the 
Act. In J, K. Cotton Spg. and Wvg, Mills 
Co. Ltd. v. State of U. P., AIR 1961 SC 
1170 at p. 1174, their Lordships in terms 
pointed out that in the interpretation of 
statutes Courts always presumed that the 
legislature should have inserted every 
part thereof for a purpose and 
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the legislative intention is that every 
part of the statute should have effect. 
This presumption will always have to be 
made in the case of the rule-making au- 
thority also. Their Lordships in terms 
pointed out that the rule that the gene- 
ral provision should yield to specific pro- 
visions is not arbitrary principle made by 
the lawyers and Judges but springs from 
the common understanding of men and 
women that when the same person gives 
two directions — one covering a larg: 
number of matters in general and the 
other to only some of them, his intention 
is that this latter direction should prevail 
as regards themselves. while as regards 
the rest, the earlier direction should have 
effect. In Pretty v. Solly, (1859) 53 ER 
1032, quoted by Craies on Statute 
Law, at page 206, 6th Edition, Romilly 
M. R. mentioned this rule. The rule is 
that whenever there is a particular enact- 
ment and a general enactment in the same 
statute and the latter taken in its most 
comprehensive sense would overrule the 
former, the particular enactment must 
be operative and the general enactment 
must be taken to affect only the other 
parts of the statute to which it may pro- 
perly apply. The rule has been applied 
as between different provisions of the 
same statute-in numerous cases, There- 
fore, applying this settled rule of con- 
struction, in casé of a conflict between the 
specific provision and the general provi- 
sion, the specific provision prevails over 
the general provision and the general 
provision would not cover the 
subject dealt with by special pro- 
vision. Their Lordships harmonised 
the general provision in that case by ex- 
cluding from the scope of the general. 
provision the special provision for resolu- 
tion of the industrial disputes. In the 
present case, this principle is even incor- 
porated by the legislature by enacting 
Section 203 (3) itself by making the rule 
making power subject to the specifie pro- 
visions in the Act, viz., Section 155 (2) 
and Section 206 (2), which would speci- 
fically cover only these allocated school 
board employees, who are distinct from 
the other Panchayat servants. Therefore, 
there is no substance even in the second 
contention of any express or implied re- 
peal merely by* comparison of general 
provisions, when we have to answer the 
question by reference to the special pro- 
visions of the Act and the guarantee 
given to the servants who stood trans- 
ferred under Sections 155 (2) and 206 (2). 
We need not dilate on various provisions 
which Mr. Shah had mentioned to point 
out that there would be some apparent 
conflict. To illustrate, he even mentioned 
that selection committees would have to 
be constituted under Section 211 (3) in 
the manner prescribed, while Section 23 


provided the statutory composition of the 
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staff selection committee. It is not neces- 
sery to go into the question as to how 
far there is conflict between these other 
provisions as the narrow question which 
we have to answer is whether in so far 
as the present statutory guarantee is 
concerned to these employees, the provi- 
sions of Section 24 are repealed. If Sec- 
tion 24 applies along with Rule 63, it is 
obvious that it is only the Administrative 
Officer who can take disciplinary action 
against the petitioner. So long as that 
statutory guarantee continued in force by 
reason of the order issued under Section 
155 (2), which has a force of law and 
which pro tanto amends the Primary 
Education Act, this administrative ma- 
chinery with all provisions for security 
of tenure of the staff maintained under 
Section 20 (1) would clearly continue, 
Instead of any repugnancy, the legisla- 
tive intcntion is specific to the contrary 
and is iz terms so expressed by continu- 
ing the relevant provisions of the Pri- 
mary Education Act, including Section 
24, without abolishing the post of the 
Administrative Officer, or without amend- 
ing Section 21 (2) of the said Act. It is 
hardly, necessary to refer to other pro- 
visions as they would have no bearing on 
this question which arises in this appeal. 
Mr. Shah had also argued that there is a 
non obstante clause in Section 155 (1), 
but the non obstante clause would only 
mean that nothing contained in the Bom- 
bay Primary Education Act, 1947, shall 
come in the way. so thatthe object was 
sought to be achieved of dissolving the 
school board and transferring its func- 
tions to the Panchayat after taking of the 
crzployees with a guarantee of statutory 
protection of the service conditions. 
Therefore, that non obstante clause could 
not be interpreted to operate as an inde- 
pendent enactment abolishing the post of 
Administrative Officer or making him a 
Panchayat employee. Similarly, provi- 
sion in Section 207 (1) could hardly help 
Mr. Shah merely because this Govern- 
ment officer statutorily appointed under 
Section 21 (2) of the Bombay Primary 
Education Act is deputed in the Pancha- 
yat service under Section 207 (1). If the 
employees have guarantee of disciplinary 
action by this independent officer who is 
an employee of the Stave Government al- 
though deputed to the Panchayat, and if 
the employees have a further right of ap- 
peal to the Tribunal, these statutory pro- 
visions could never be whittled down 
by any process of interpretation. 


8. There is clearly no substance 
in the third contention of Mr. Shah that 
Rule 4 never saved rights of these em- 
ployees. The Gujarat Panchayat Service 
(Discipline and Appeal) Rules, 1964, 
which have been enacted in the exercise 
of rule-making power under Section 323 
(1), in terms provide in Rule (1) (c) that 


S. Dayal v. Ambalal (J. B. Mehta J.) 


A.LR. 


these rules shall apply to all persons ap- 
pointed and allocated to the Panchayat 
service and persons holding posts in the 
Panchayat service, except as provided by 
or uncer these rules, Therefore, the very 
application of these rules in the context 
of such allocated employees is subject 
to the exception provided in the rules, 
and one of the exceptions laid down by 
Rule 4 is the protection of rights and pri- 
vileges conferred by any law. That rule 
enacts that nothing in that rule shall 
deprive any member of the Panchayat 
service of any right of privilege — (a) by 
or under any law applicable to him. 
Therefore, if Section 24 of the other law 
i.e., the Primary Education Act has con- 
ferred a right or privilege of disciplinary 
action only by specified statutory officer 
with a right of appeal to. an independent 
Tribunal, that statutory right or privilege 
is clearly saved by this exception in Rule 
4, so far as such allocated employees like 
the petitioners are concerned. Mr, Shah 
argued that Section 24 merely prescribed 
procedure for disciplinary action. Mr. 
Shah forgets 
ceeding is a quasi-judicial proceeding and 
when Section 24 prescribed a protection 
for these servants that they would be 
dealt with by a particular officer. who is 
a State Government servant with a right 
of appeal to an independent Tribunal, it 
is clearly a substantive Rule and such a 


statutory privilege was clearly saved by - 


reason of Rule 4. Therefore, on that as- 
pect the learned Single Judge was right 
in holding that even if these rules were 
deemed. to be applicable to persons like 
the petitioners, they were clearly ex- 
empted under Rule 4. 


$. Mr. Shah made a faint attempt 
to raise a point which was never raised 
and which could not be permitted in the 
Letters Patent Appeal. That point was 
that the petitioner’s post having been re- 


trenched, he cannot be deemed to be a 


person on the staff maintained under Sec- 
tion 20 (1). This contention could not be 
urged for the first time in the Letters 
Patent Appeal. Even otherwise the point 
is thoroughly misconceived. The peti- 
tioner was not sought to be retrenched 
but he was sought to be removed on the 
ground of misconduct that he did not 
join the service to the post to which he 
was transferred on the ground that it was 
not an equivalent post. The order dated 
8-7-1938 transferring him from service 
mentioned that for administrative smooth- 
ness and in the interest of the public the 
transfer and appointment was made of 
the petitioner to the Agriculture Branch. 
It was however in terms mentioned that 
the post of the senior clerk, Education 
Branch, was for the time being kept va- 
cant for the purpose of economy. There 
is nothing to show that the post was per- 
manently retrenched, On the contrary 


that the disciplinary pro- ` 
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there is a statement that it was kent va- 
cant for the purpose of economy, There- 
fore, the petitioner was a person on the 
staff maintained under Section 20 (1) and 
he can be dealt with only under Section 
24 (1) by the Administrative Officer and 
he would have a right to appeal even 
against that order to the independent 
Tribunal under Section 24 (2). There- 
fore, even in the last contention there is 
no substance. Therefore, the _ learned 
Single Judge was right in holding that 
the District Development Officer had no 
jurisdiction to pass this order removing 
the petitioner from his service. _ There- 
fore, this appeal fails and is dismissed 
with costs. 


10. Mr. Shah asks for a certificate 
for appeal to the Supreme Court under 
Article 133 (1) (o). We do not find any 
question of law involved in the present 
case of such general importance as woul 
require in our opinion, to be decided by 
the Supreme Court. Therefore, we re- 
fuse the certificate. 


Appeal dismissed. 
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Jekisondas Maganlal, died, by his 
heirs and L, Rs. and others, Petitioners v. 
Abdul Rehman Haji Ahmedbhai and 
others, Opponents. 


Civil Revn, Applns. Nos. 480 and 481 
of 1972, D/- 9-8-1974. 


(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 13 (1) (e) — Sub-letting — Mean- 
ing of — Sub-letting postulates two dist- 
inct persons, the head-tenant and the 
sub-tenant, (T. P. Act (1882), Section 

Sub-letting indeed means that the 
premises which are in the possession of a 
person as a lessee are sub-let to a third 
person, Unless there are two distinct per- 
sons who can be described as a head-te- 
nant and a sub-tenant, there cannot be 
sub-letting, Further, sub-letting or 
sub-tenancy must mean transfer of exclu- 
sive possession from a head-tenant to a 
sub-tenant either of the whole premises 
in the occupation of the tenant or a part 
thereof. (Para 39) 


: (B) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
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Section 13 (1) (e) — Eviction — Sub-let- 
ting — Statutory tenant cannot sub-let — 
If he parts with possession he is liable to 
be evicted. 


There is no transferable interest 
which a statutory tenant has and which 
he can sub-let. A statutory tenant for- 
feits his right to the protection of the 
statute if he parts with possession and the 
person in whose favour he parts with pos- 
session cannot claim any rights in res- 
pect thereof, AIR 1965 SC 414, Follow- 
ed. (Para 41) 

Where the suit premises were let out 
to three partners of a firm but one of the 
statutory co-tenants had parted with pos- 
session of half the area in favour of hi 
two other statutory co-tenants and two 
strangers for valuable consideration: 

Held that the tenants ie. all the 
three partners had forfeited the protec- 
tion of the statute and had, therefore, 
rendered themselves liable to be evicted 
from the suit premises, (Para 41) 


(C) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 13 (1) (e) — Eviction suit — Sub- 
letting — “Unlawful assignment” or “un- 
lawful transfer” — What amounts to. 


The expression “unlawfully sub-let 
the whole or part of the premises” in 
Section 13 (1) (e) is one single expression 
and does not govern the expression “as- 
signed or transferred in any other man- 
ner his interest therein.” The careful 
scanning of the language of Section 13 (1) 
(e) leads to the only conclusion that 
whereas unlawful sub-letting can be in 
respect of the whole or a part of the pre- 
mises, there cannot be unlawful assign- 
ment or transfer of a part of the interest 
in the premises. (Para 45) 

Therefore, where one of the partners . 
of a firm to whom the premises were let 
out retained half of the suit premises and 
parted with possession of half in favour 
of persons amongst whom there were 
strangers, there is neither unlawful as- 
signment nor unlawful transfer because 
there is no assignment or transfer of the 
entire interest by the tenants in the suit 
premises to anyone else. (Para 45) 


(D) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947). 
Section 13 (1) (b), Explanation — Perma- 
nent structure — Expression ‘as can be 
removed without serious damages to the’ 
premises’ if governs only the expression 
‘such other alterations’ — Mere construc- 
tion of a partition wall if amounts to per- 
manent structure, 

The tenant by virtue of the provi- 
sions contained in the explanation to Sec- 
tion 13 (1) (b) is given liberty by the le- 
gislature to make any of the specified al- 
terations in the premises in his occupa- 
tion and any other kinds of alterations, 
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But it cannot be said that the legislature 
has given him liberty to do all those 
things or carry out all those alterations 
and to damage the suit premises without 
incurring the liability of being evicted 
therefrom. Therefore, the expression “as 
can be removed without serious damage 
to the premises” governs not only the re- 
siduary expression “such other altera- 
tions” but also governs the four other 
specified categories of alterations which 
the Explanation names. (Para 50) 


In light of what the Explanation to 
Section 13 (1) (b) provides the mere con- 
struction of a partition wall cannot be re- 
garded as a permanent structure within 
the meaning of Section 13 (1) (b) so as to 
render the tenants liable to be evicted 
from the suit premises. (Para 50) 


Where what the tenants have done is 
to remove the site of the partition wall 
a few feet away from its original site and 
to construct it with cement and bricks in 
place of the original one which was made 
of iron sheets fixed in wooden frames but 
the landlords have not proved that its 
removal and reconstruction of the parti- 
tion wall at its original site will cause 
any serious damage to the suit premises; 

Held that though it was a permanent 
structure it did not answer the require- 
ments of Section 13 (1) (b). The parti- 
tion wall constructed by the tenants 
would support the first floor much better 
and more strongly than the original par- 
tition wall made of iron-sheets fixed in 
wooden frames. (Para 52) 


(£) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 13 (1) (b) — Eviction suit — 
Waste in premises — To construct a par- 
tition wall cannot be said to cause waste 
in the premises let out. (Para 52) 

(Œ) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 13 (1) (b) — Permanent structure 
— Test to determine — Objective test to 
be applied. : 

What is required to be shown is that 
the structure must have an element of 
permanence in it. It must be intended to 
be a lasting structure and whether it is a 
lasting structure or not will depend on 
the nature of the structure. The perma- 
nent or temporary character of the struc- 
ture is to be determined having regard 
to the nature of the structure and the 
nature of the materials used in the mak- 
ing of the structure and the manner in 
which the structure is erected and not on 
the basis of how long the tenant intended 
to make use of the structure, ATR 1965 
Guj 152, Followed, (Para 59) 


Removability cannot per se be a test 
in the matter, The expression ‘“perma- 
nent structure’ in Section 13 (1) (b) has 
been used to denote some work which is 
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not of a temporary nature, The charac- 
ter of the structure—whether it is perma- 
nent or not — is a mixed question of fact 
and law and the intention of the party 
who puts up the structure is a factor to 
be considered in determining the charac- 
ter of the structure in question and the 
nature of the construction, the nature of 
the material used, the manner in which 
the structure is erected and the purpose 
thereof are also material factors in arriv- 
ing at a proper conclusion in the matter. 
(1967) 8 Gui LR 665, Followed, 

(Para 59) 


The nature of the structure is to be 
found out by looking to the nature of the 
construction and by applying objective 
test. The intention of the tenant is also 
a relevant factor. AIR 1973 Guj 110, Fol- 
lowed, (Para 60) 

_. The rooms in question constructed 
with bricks and mortar on the terrace of 
the premises were held to be permanent 
structures within, Section 13 (1) (b). Such 
a structure was not easily removable. 
Such a structure was intended by a te- 
nant to be of lasting duration for his use. 
Such a structure could not be called a 
temporary structure as distinguished from 
a permanent structure. (Para 61) 


_ 4G) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 13 (1) (e) — Eviction suit on 
ground of splitting up of tenancy — Mere 
splitting up of tenancy amongst the co- 
tenants is no ground of eviction. 

If the tenants spit up the tenancy 
inter se amongst themselves for the pur- 
pose of more beneficial enjoyment of the 
suit premises, they cannot be evicted be- 
cause that is not a ground of eviction 
under the Bombay Rant Act, Secondly, 
where there are two or more co-tenants 
the splitting up of the tenancy only 
amongst themselves for the purpose of 
beneficial enjoyment of the property can- 
not be said to be objectionable in princi- 
ple because such an inter se arrangement 
amongst themselves only is not binding 
upon the landlord. So far as the landlord 
is concerned, all the co-tenants are his 
tenants in respect of the entire suit pre- 
mises. How they enjoy the suit premises 
is a matter for the co-tenants to decide. 
Even after the co-tenants split up their 
tenancy for more beneficial enjoyment of 
the suit premises if any one of them in 
respect of a particular premises occupied 
by him commits an act by which he ren- 
ders himself liable tp be evicted from the 
suit premises, indeed all will be evicted 
from the entire suit premises. Such an ar- 
rangement arrived at between the co-te- 
nants for more beneficial enjoyment of 
the property is not a matter to which the 
landlord can take an exception. The 
question, however, will assume different 
aspect when they introduce strangers to 
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tenancy rights or to possession of the pre~ 
mises. (Para 64) 
Cases Referred: Chronological Paras 


AIR 1974 SC 471 = (1974) 2 SCR 544 64 
(1974) Civil Revn. Appln. No. 947 of 1971, 

D/- 26-6-1974 = 16 Guj LR 481 62 
AIR 1973 Guj 110 = 13 Gui LR 8&4 60 
AIR 1972 Guj 6 = 12 Guj LR 487 39 
(1967) 8 Guj LR 665 59 
AIR 1965 Guj 152 = 6 Guj LR 27 59 
AIR 1965 SC 414 = 5 Gui LR i11 41 


N. R. Oza, for Petitioners (in both the 
Appeals): A. H. Mehta with I. C. Bhatt, 
for Opponents (in both the Appeals). 


ORDER:— The plaintiffs filed Regu- 
lar Civil Suit No. 265 of 1966 against the 
defendants for recovering possession of 
the suit premises on the grounds that the 
defendants Nos. 1, 2 and 3, the original 
tenants, had unlawfully sub-let a part of 
the suit premises to the defendants Nos. 
4, 5 and 6, that the defendants Nos, 1, 2 
and 3 had constructed permanent struc- 
tures in the suit premises without obtain- 
ing the permission of the plaintiffs in 
writing, that the defendants had commit- 
ted waste in the suit premises, that the 
plainiffs require the suit premises reason- 
ably and bona fide for their occupation 
and that the defendants Nos. 1, 2 and 3 
had split up the original tenancy in two 
parts. The plaintiffs also pleaded that the 
defendants had been denying the plain- 
tiffs’ title and have not been observing 
the terms of the tenancy. 

2. The defendants in their turn 
challenged the validity of the statutory 
notice served by the plaintiffs upon the 
defendants Nos, 1, 2 and 3. 


3. The learned Trial Judge held 
that the statutory notice served by the 
plaintiffs upon the defendants Nos. 1, 2 
and 3 was valid. So far as unlawful sub- 
letting was concerned. he negatived the 
plaintiffs’ allegation in that behalf. He, 
however, upheld the plaintiffs’ contention 
that the defendants had constructed per- 
manent structures in the suit premises 
without obtaining the plaintiffs’ permis- 
sion in writing, He negatived the plain- 
tiffs’ grounds of eviction that: the defen- 
dants had committed waste in the suit 
premises, that the plaintiffs require rea- 
sonably and bona fide the suit premises 
for their occupation and that the defen- 
dants have committed breach of the terms 
of the tenancy, Next he found that the 
plaintiffs had not proved that the defen- 
dants had committed waste in the suit 
premises. In view of his finding on, the 
plaintiffs’ ground of eviction relating to 
the construction of permanent structures 
by the- defendants 
he passed in favour of the plaintiffs dec- 
ree for possession, 


4, The defendants Nos. 2 and 6 
challenged the decree in Covi Appeal 
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No. 189 of 1969 which they filed before 
the District Court. The defendants Nos. - 
3, 4 and 5 challenged that decree in Civil 
Appeal No. 194 of 1969 which they filed 
in the District Court. Both the appeals 
were heard together by the learned Ap- 
pellate Judge. He allowed both the ap- 
peals, set aside. the decree for possession 
passed by the learned Trial Judge and 
dismissed the plaintiffs’ suit. The find~ 
ings recorded by the learned Appellate 
Judge are as follows:— The defendants 
have not constructed any permanent 
structures in the suit premises. There is 
no unlawful sub-letting of a part of the 
suit premises, The defendants have not 
committed any waste in the suit premi- 
ses. The plaintiffs do not reasonably and 
bona fide require the suit premises for 
their occupation, The defendants had 
not denied the plaintiffs’ title nor have 
they committed any breach of the terms 
of the tenancy. 

5. Those two appellate decrees 
are challenged by the plaintiffs in these 
two Civil Revision Applications. Since 
they arise out of one suit and require 
examination of common contentions in 
light of the evidence on record and in 
light of.the findings recorded by the 
Courts below. I decide them by a com- 
mon judgment. 

6. Mr. Oza, appearing for the 
plaintiffs, has raised before me the fol- 
lowing six contentions. 


1. The defendants Nos. 1, 2 and 3 
have unlawfully sub-let a part of the. suit 
premises or assigned their interest in the 
suit premises to the defendants Nos, 4, 5 
and 6. 

2. The defendants have constructed 
permanent structures in the suit premi- 
ses, 

3. The defendants have 
waste in the suit premises. 


_ 4 The plaintiffs require the suit pre- 
mises reasonably and bona fide for their 
occupation. 

5. The defendants have committed 
breach of the terms of the tenancy. 

6. The defendants have split up the 
tenancy and rendered themselves liable 
to be evicted from the suit premises, 

* x * 


committed 


_ 39. The third aspect of the case 
which Mr. Mehta has raised before me is 
that if the defendants Nos. 1, 2 and 3 are 
found to be statutory tenants, they have 
not sub-let a part of the premises to 
anyone,’ He has tried to base his argu- 
ment on the deed of dissolution, Ex. 205. 
He has advanced two arguments, Accord- 
ing to him, if the case pleaded by the 
plaintiffs is accepted, it will mean that the 
defendants Nos. 1, 2 and 3 created sub- 
tenancy in their favour. It can never be 
done, Relying upon the decision of this 
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Court in Mehta Jagjivan Vanechand v. 
Doshi Vanechand Harakchand, 12 Gu; 
LR 487 = (AIR 1972 Guj 67) he 
has argued that sub-letting postu- 
lates two distinct persons — the head- 
tenant and the sub-tenant. Their rights 
and obligations are different. One cannot 
be one’s own sub-tenant. The proposi- 
tion laid down in that decision is, in my 
opinion, eminently correct. No exception 
can be taken to the principle which Mr. 
Mehta has tried to state to me. Sub-let- 
ting indeed means that the premises 
which are in the possession of a person as 
a lessee are sub-let to a third person, Un- 
less there are two distinct persons who 
can be described as a head-tenant and a 
sub-tenant, there cannot be sub-letting. 
He has also tried to argue that the deed 
of dissolution, Ex. 205 does not show that 
if any more persons were brought into 
Ahmed and Co. and if the business of 
Ahmed and Co., was later on divided 
‘ amongst these persons, . there was any 
sub-letting. Sub-letting or sub-tenancy, 
according to him, must mean transfer of 
exclusive possession from a head-tenant 
to a sub-tenant either of the whole pre- 
mises in the. occupation of the tenant or 
a part therepf. This principle which Mr 
Mehta has tried to enunciate before me 
also cannot be controverted. 


xX xx xx XX 


4i. The first argument which Mr. 
Mehta has raised is that whereas tenancy 
rights in respect of premises other than 
the suit premises have been expressly 
dealt with and partitioned as evidenced 
by the recitals contained in paragraph 4 
and paragraph 8, the tenancy rights in 
respect of the suit premises have not been 
dealt with at all. What has been dealt 
with in paragraph 3 of the deed of disso- 
lution, Ex. 205, is only the possession and 
enjoyment of the suit premises. The dif- 
ference in language which Mr. Mehta has 
tried, to point out to me indeed is there. 
It cannot be gainsaid. So far as the pos- 
session is concerned, whereas the defen- 
dant No. 3 has been given exclusive pos- 
session of half: the portion by the defen- 
dants Nos, 1 and 2, the defendant No. 3 
has given exclusive possession of 
other half to the defendants Nos. 1, 2 and 
some other persons whose names have 
been stated in paragraph 3 of the deed of 
dissolution, Ex. 205. On these premises 
Mr. Mehta has sought to argue that none 
has given exclusive possession of any 
part of the suit premises. Secondly, he 
has also argued that so far as one part of 
the suit premises is concerned, the defen- 
dant No. 3 who is one of the co-tenants 
fs in possession. So far as another part 
of the suit premises is concerned, the de- 
fendants Nos, 1 and 2 who are co-tenants 
are in possession thereof. What he has 
tried to argue is that the defendants other 
than the defendants Nos. 1, 2 and 3 have 


[Prs. 39-41} Jekisondas v. Abdul Rehman (S. H. Sheth J.) 





A.L R 
been merely admitted to partnership 
business. There is no parting of posses- 
sion in their favour by the. defendants 
Nos. 1. 2 and 3. On these premises he 
has asked me to apply the principle laid 
down by Mr. Justice M. P. Thakkar in the 
case of Mehta Jagiivan Vanechand 
(supra). As held by the Supreme Court 
in the case of Anand Nivas Private Ltd. 
(supra) there is no transferable interest 
which a statutory tenant has and which 
he can sub-let. Since. I have held that 
the defendants Nos. 1, 2 and 3 have been 
the statutory tenants of the plaintiffs, the 
question of their transferring any estate 
or interest in the suit premises to anyone 
else, properly so-called, does not arise. A 
statutory tenant forfeits his right to the 
protection of the statute if he parts with 
possession and the person in whose favour 
he parts with possession cannot claim any 
rights in respect thereof, It is in light of 
that principle that I have to judge the 
recitals contained in paragraphs 3 and 7 
of the deed of dissolution, Ex. 205. Those 
recitals which I have reproduced above 
leave no doubt in my mind that for valu- 
able consideration specified in paragraph 
7 of the deed of dissolution, Ex. 205. the 
defendant No. 3 had retained possession 
only of half the area of the suit premises 
and the defendants Nos, 1 and 2 and cer- 
tain other persons had got possession of 
the remaining half. If it} was a purely 
inter se arrangement between the defen- 
dants Nos. 1. 2 and 3, it: could have pro- 
bably been said with some justification 
that what they had done was merely a 
method of working out the best terms of 
enjoying their premises. It is the intro- 
duction of some persons other than the de- 
fendants Nos, 1, 2 and 3 which has creat-; 
ed the difficulty. When the recitals con-| 
tained in paragraphs 3 and 7 are read to-! 
gether, it is quite clear that the defen-| 
dant No. 3, one of the statutory co-te- 
nants, had parted with possession of half 
the area in favour of his two other sta- 
tutory co-tenants and some other per- 
sons, The defendants Nos. 1, 2 and 3 as 
statutory co-tenants were jointly in pos- 
session of the entire suit premises. That, 
position has been altered for valuable| 
consideration. The defendants Nos. 1, 2 
and 8 and some other persons have di- 
vided the suit premises and retained to 
each of themselves possession of the half 
and parted with the rest. The persons 
other than the defendants Nos. 1, 2 and 3 
are- amongst those who constituted one 
section of persons. It cannot be: said that 
they have parted with possession of that 
part which is now in possession of’ the 
defendant No. 3 because they did not 
have any possession at all. Really speak- 
ing, therefore, the defendants Nos. 1 and 
2 have parted with possession of half the 
area in favour of their statutory co-tenant 
(defendant No. 3). That does not seem to 
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agricultural lands from a trespasser or 
from a mortgagee on redemption of a 
mortgage, but that if the defendant to the 
suit pleads that he is a tenant or a pro- 
tected tenant or a permanent tenant, and 
an issue arises whether he is such a tenant. 
the Court must refer the issue to the 
Mamlatdar for determination and must 
stay the suit pending such determination 
and dispose of the suit after the Mamlat- 
dar decides the issue in the light of the 
decision of the Mamlatdar. After consider- 
ing the combined effect of Ss. 29, 70, 85 and 
85-A of the B. T. & A. L. Act, it was held 
that independently of Section 85-A and 
under the law as it stood before S. 85-A 
came into force, the Civil Courts were 
bound to refer to the Mamlatdar the de- 
cision of the issue whether the defendant 
is a tenant under such circumstances. 


8-A. The contention of the plain- 
tiffs in the present case is that the Court 
in O. S. 111/51 should have raised an 
issue as to the tenancy rights of the pre- 
sent plaintiffs, who were defendants 8 
and 9 in that suit, and referred the same 
to the Mamlatdar for his decision and 
thereafter decided the suit in the light of 
the said decision of the Mamlatdar. The 
Court had no jurisdiction to pass a preli- 
minary decree for delivery of possession 
of the suit properties without following 
the said procedure and that therefore, 
the preliminary decree is null and void. 
It is not pleaded in the present suit by 
the plaintiffs that they had raised the 
plea as to their tenancy rights in O. S. 
111/51. Ext. P-6 shows that there was no 
reference to the tenancy rights of the pre- 
‘sent plaintiffs in the plaint in O. S. 111/51 
Ext. P-8 shows that Dadibi had stated 
during the course of her evidence that 
the husband of the present plaintiff and 
plaintiff 2 had been inducted on to the 
suit lands. But this evidence of Dadibi 
does not amount to a statement that de- 
fendants 8 and 9 in that suit were tenants 
of the suit land on the date of suit and 
that they continued to be so on the date 
of the preliminary decree. Moreover, 
Dadibi was only one of the plaintiffs in 
that suit. It cannot therefore be said that 
all the parties to the suit admitted that 
defendants 8 and 9 were tenants. Hence, 
merely on the basis of Ext, P-8, it cannot 
be said that the Court was bound to raise 
an issue as to the tenancy of defendants 8 
and 9 in that suit. In fact, there was no 
occasion for the Court to raise such an 
issue in the absence of any controversy 
between the parties to that suit in that 
regard. In (1966) 7 Law Rep 151 (Mys) ant 
lappa Rangappa Chikkannavar v. Parappa 
Bandeppa Yamni), in a suit for recovery 
of possession filed by the respondent, the 
appellant pleaded that he was a tenant 
of the suit land, the question of tenancy 
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was made the subject of an issue by the 
Civil Judge and was referred to the Tah- 
sildar under Section 85-A of the B. T. and 
A. L. Act. The Tahsildar held that the 
appellant was not a tenant. On receipt 
of that finding the trial Court decreed the 
suit for possession but made it conditional, 


_ the condition being that if the Assistant 
' Commissioner or any other higher appel- 


late Court holds in the appeal that the 
defendant is a tenant in respect of the 
suit lands, the decree would be inopere- 
tive. The appellant took the ahsildar’s 
order in appeal to the Assistant Commis- 
sioner who confirmed the order of the 
Tahsildar. Thereafter, the respondent took 
out execution of the decree. During 
the pendency of the execution proceed- 
ing, the appellant approached the Reve- 
nue Appellate Tribunal in revision against 
the Assistant Commissioner’s order. The 
Revenue Appellate Tribunal. following 
the Full Bench decision of this Court, 
held that neither the Tahsildar nor the 
Assistant Commissioner had jurisdiction 
to decide the issue as to the tenancy of 
the suit land and set aside the orders of 
both those authorities. It was contended 
before this Court that the delivery of 
possession effected under the decree was 
illegal and inoperative. It was contended 
that the Civil Court had no jurisdiction 
to pass the decree. Rejecting that con- 
tention it was observed as follows while 
referring to the matters dealt with under 
Section 85-A of the Bombay Tenancy and 
Agricultural Lands Act:— 

So Tasia ..The primary jurisdiction to 
deal with the suit rests with the Civil 
Court and is never taken awav from it. 
Only one of the issues concerned: in the 
suit, namely, the issue as to the status of 
the defendant or plaintiff. as the case may 
be, ag a tenant under the Act, is removed 
from the decision of the Civil Court and 
placed within the competence of Special 
Revenue Courts under that Act. The ex- 
ercise of the primary jurisdiction by the 
Civil Court in respect of the suit cannot 
therefore be said to depend to anv extent 
upon a finding given by the Revenue 
Courts in the same wav as a final decree 
may be said to flow directly from a preli- 
minary decree passed by a Civil Court. The 
substance of the matter is that the jurisdic- 
tion of the Civil co urt rests with it and only 
so much of it as is expressly removed from 
its ambit and placed within the competence 


of Special Courts must be taken to 
have been taken away from it. The 
Civil Court does not depend upon the 


Revenue Court for the jurisdiction which it 
has for disposing of suits. I do not accept 
therefore the argument that although the deci- 
sion or final conclusion of the Civil Court 
must be, according to the statute, in accord- 
ance with law on the finding returned by the 
tenancy Tahsildar the jurisdiction in ex- 
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ercise of which the Court passed a decree is 
the original jurisdiction which it possessed by 
virtue of Section 9 of the Code of Civil Pro- 
cedure. A similar situation is that under the 
present Code of Criminal Procedure in which 
a Criminal Court, functioning under Sec- 
tion 145, is required in certain circumstances 
to refer an issue as to possession to a Civil 
Court and ‘then proceed to dispose of the 
matter on its file in accordance with the find- 
ing of the Civil Court. 
does not mean that the jurisdiction of the 
Magistrate is derived not from the Criminal 
Procedure Code but from the Civil Court 
functioning under the Civil P. C. The juris- 
dictions are distinct and clearly relatable to 
two different statutes under which the two 
courts function.” 

In ILR (1969) Guj 291, (Ahmedabad Muni- 
cipal Corporation v. Joitaram Ganesh) the 
question was whether a consent decree passed 
by the court in a previous suit was a nullity. 
The respondents in the previous suit con- 
tended that the Bombay Tenancy and Agri- 
cultural Lands Act 1948 applied to the suit 
lands and their tenancy and claimed an in- 
junction in that suit against the Municipal 
Corporation of Ahmedabad. The Corpora- 
tion contended that the lands were exempted 
from the provisions of that Act. The suit was 
ultimately compromised and a consent decree 
was passed. It was held that it is only an 
objection as to the powers of the court over 
the subject-matter to try the suit or over the 
parties which cannot be waived and which 
would therefore render a decree a nullity in 
the true sense and such an objection alone 
can be raised before the executing court or 
even in collateral proceedings, and that the 
other objections as to the defect of jurisdic- 
tion were those which would be capable of 
waiver. Following the decision in AIR 1962 
SC 199, (Hiralal Patni’s case). it was held 
that the court never lacked in competence over 
the subject-matter of the compromise and it 
had jurisdiction to pass the consent decree 
and that such a decree could not be attacked 
on the ground that it is a nullity. 

In AIR 1958 Andh Pra 1, (Venkateshayya 
v. Virayya) certain service inam lands were 
sold in execution of a mortgage decree. The 
question of inalienability of service inam lands 
was not raised in the suit or in execution. 
Section 5 of the Madras Hereditary Village 
Offices Act (3 of 1895) prohibited the sale 
of service inam lands. was held that it 
was not open to the Inamdar to treat the Court 
sale as null and void and recover possession of 
the lands from the purchaser at a Court 
sale or resist the claim of the purchaser to be 
put in possession of the lands, and it was 
observed as follows:— 

“There is no conflict between the prin- 
ciple of res judicata and that of prohibited 
alienation of particular properties on the 
ground of public policy. An alienation of 
properties prohibited by public policy or 
statute may be void. But the said prohibi- 


For that reason it ` 
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tion cannot have the effect of depriving the 
jurisdiction of Courts to decide in a particular 
suit whether the alienation is void or not. 


Nor can it override the principles of res 
judicata. The former belongs to the domain 
of substantive law and the latter to the rule 
giving finality to decrees of competent Courts. 
The sanctity of final judgments is as much 
based on public policy as prohibition against 
the alienation of properties annexed to certain 
public offices. The fundamental question in 
each case, therefore, is whether the Court has 
inherent jurisdiction to entertain a particular 
suit. 

A duty is cast upon a Court to raise 

relevant issues arising on the pleadings and 
give definite finding on each of the issues. 
The question whether a carpenter service inam 
is alienable raises a mixed question of fact 
and law which is certainly within the juris- 
diction of the Court to decide. When it de- 
cides the question one way, the finding will 
be res judicata in another suit.” 
It was held that since the validity of the mort- 
gage on the ground of public policy was not 
raised in the earlier suit or in the execution 
proceedings, the decree and the order confirm- 
ing the sale would operate as res judicata in 
the subsequent suit. 

9. In the present case also, defend- 
ants 8 and 9 in O. S. 111/51 failed to raise the 
necessary issue as to their tenancy. Hence, 
it is not open to them to contend that the 
decree passed in that suit is a nullity. Both 
the lower courts were therefore justified in 
coming to the conclusion that the claim of the 
present plaintiffs is barred by res judicata. 

10. Mr. Bhatta, appearing for the ap- 
pellants, relied on several decisions in support 
of his contention that the record in the ear- 
lier suit can be looked into for the purpose 
of determining the question whether the court 
had jurisdiction to pass the decree. But it 
is not necessary to consider them since the 
appellants have to fail even if the contents of 
Exts. P-6 and P-8, the only material produced 
in that regard, are taken into consideration, 
as stated already. 

11. The trial court held that the plain- 
tiffs were not in possession of the ‘suit pro- 
perties on the date of suit. But the lower 
appellate court has not given any finding in 
that regard. Since the decree passed in O. S. 
111/51 is binding on the plaintiffs, no injunc- 
tion could be granted in their favour even if: 
it is to be found that they were in possession! 
of the suit properties on the date of suit since 
such an injunction would defeat the rights 
of the decree-holders who are entitled to obtain 
possession. 


12. I. A. IV is an application under 
Order 22, Rule 10, Civil P. C. praying that the 
Deputy Commissioner, Belgaum District, may 
be impleaded as supplemental respondent 
No. 19. This application is opposed by the 
respondents. According to the contention of 
the appellants, they continue to be tenants and 
the suit lands have vested in the State Gov- 
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ernment but according to the respondents the 
State has become the owner of the suit lands 
and the appellants have no locus standi to 
file the application. Since it has already been 
held that it is not open to the plaintifs te 
urge that they were tenanis of the suit jands 
the application is dismissed. 


13. This appeal fails and is disinis- 
sed with costs. 


Appcal dismissed. 
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D. M. CHANDRASHEKHAR AND 

E. S. VENKATARAMIAH, JJ. 

Indian Telephone Industries, Dooravani- 
Nagar, Bangalore and others, Appellants v. 
Regional Transport Officer, Bangalore and 
others, Respondents. 

Writ Appeals Nos. 413, 414 and 417 of 
1974, D/- 13-6-1975.* 

(A) Motor Vehicles Act (1939), S. 2 (3) 
— Omnibus maintained by Factory owner for 
transporting employees between their houses 
and the Factory — Is not ‘Contract carriage’ 
— But is only an omnibus for purposes of 
taxation under the Karanataka Motor Vebi- 
clés Taxation Act (35 of 1957). (Karnataka 
Motor Vehicles Taxation Act (35 of 1957), 
S. 3. Sch., Part A, Item 7). (1974) 2 Kant LY 
310, Reversed. 

An omnibus maintained by the owner of. 
the factories, for transporting the employees 
of the factory from their houses to the factory 
is not a “Contract Carriage” within the mean- 
ing of Section 2 (3) as one of the essential 
ingredients in the detinition of ‘contract car- 
riage’ is wanting, namely the contract should 
be for the use of the vehicle as a whole, The 
vehicle can be iaxed under the Karanataka 
Motor Vehicles Taxation Act, 1957 only as 
an ‘omnibus’ (Paras 28, 32) 

The fact that the vehicle had been run- 
ning on a permit styled as ‘contract carriage’ 
permit, but to which a condition was attached 
that only the Company’s employees should be 
transported is really not a contract carriage 
permit and cannot render the vehicle a con- 
tract carriage vehicle. (1974) 2 Kant LJ 310, 
Reversed. (Para 30) 
Cases Referred : Chronological Paras 
AIR 1965 SC 991 = (1965) 1 SCR 841 17 

B. P. Bopanna, for Appellant in W. As. 
Nos. 413 and 414 of 1974, P. R. Ramachandra 
Rao, P. R. Srinivasan and Kashinath, for Ap- 
pellant in W. A. No. 417 of 1974; K. S. 
Puttaswami, Addl. Govt. Advocate, for Res- 
pondents. 

JUDGMENT :— In these three appeals, 
the question that arises for determination is 
whether an omnibus engaged by an employer 
for transporting exclusively his employees be- 


*(Against order of this court reported in 
(1974) 2 Kant LJ 310). 
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tween their houses and his factory, for which 
service he (the employer) collects fares from 
his employees, should be treated as a contract 
carriage or mercly an omnibus for the pur- 
pose of levy of tax under the Karnataka Motor 
Vehicles Taxation Aci, 1957, (hereinafter re- 
ferred to as the Act). 

2. Th. appellant. who were the writ 
petitioners (hereinafter referred to as the 
Companies) are Government Companies in 
which all the shares are held by the State. 
Their factories are focated in the outskirts at 
Bangazlore. Each of them has been maintain- 
ing a fleet of omnibuses to provide traasport 
facility to its employees between their houses 
and its factory. For providing such transport 
facility, they collect fares from their respective 
employees vy deducting such fares from their 
salaries or wages. Such fares are small com- 
pared to the cost of providing such transport 
facility and the Companies subsidise their res- 
pective transport services. 

3. For these vehicles, the Companies 
had obtained contract carriage permits under 
the Motor Vehicles Act, 1939. The Regional 
Transport Authority which granted such per- 
mits, had endorsed on each of the permits 
three conditions, one of which reads as follows: 

“Only the bona fide Employees of the 
Factory and no other than these employees 
should be carried.” 


The taxing authority has been levying taxes 
on these vehicles on the footing that they are 
contract carriages. The Companies made ap- 
plications to the Regional Transport Authority, 
Bangalore, and the Commissioner of Transport 
to alter the classification of these vehicles 
from contract carriages- to omnibuses. Those 
applications were rejected by them. When 
such orders had been made by the Regional 
Transport Authority, the Companies had pre- 
ferred appeals to the Commisioner of Trans- 
port who dismissed them. 


The Companies presented Writ Petitions, 
W. P. No. 542 of 1972 and W. Ps. Nos. 2124 
and 2180 of 1973, assailing the decisions of 
the: Regional Transport Officer and the Com- 
missioner of Transport and had prayed for 
issue of writs in the nature of Mandamus 
directing the Regional Transport Officer to 
classify these vehicles as ‘omnibuses’. 

4. Jagannatha Shetty, J., by his com- 
mon order dated 29-5-1974, dismissed the writ 
petitions holding that the taxing authority was 
justified in treating these vehicles as contract 
carriages for the purpose of the Taxation 
Act. Feeling aggrieved by the decision of 
the learned single Judge, the Companies have 
preferred these appeals. 

5. Mr. P. R. Ramachandra Rao, learned 
Counsel for the appellant in W. A. No. 417 
of 1974, addressed the leading arguments. Mr. 
B. P. Bopanna, learned Counsel for the ap- 
pellants in Writ Appeals Nos. 413 and 414 
of 1974, adopted those arguments and sup- 
plemented them. The learned Government 
Advocate argued in support of the decision 
of the learned single Judge. 


212 Kné. [Prs. 6-12] I. T. indusiries v. R. T. Officer ALR 


6, in order to appreciate the rival con- the rates specified in Part A of the Schedule 
tentions of 'carned Counsel, it is necessary to shall be levied on ali motor vehicles suitable 
set out the relevant portions of the Taxation for use on roads, kept in the State. 

Act. and the Motor Vehicles Act. 

7. Section 3 of the Taxaiion Act which &. The relevant portions of Item 4 in 

is the charging Section, provides that a tax at Part A of the Schedule to the Taxation Act, 
- (Contd. on Col. 2) + as it siood prior to 1-7-72, read as followy:  , 

' PART ‘A’ j 

- Motor Vehicle Tax 


Ei 
l ter} 
Classes of Vehicles Quarterly 





= t Vehicles 
fitted with > Other i 
pneumatic ` Vehicles 
; y. Tyres Ne 
ieee ee 


W y EOY * * + * 
‘4. Motor vehicles plying for hire and used 
for the Transport of passengers and in, 
` respect of which permits have been 
issued under the Motor Vehicles Act,- 
= 1939 :— i 
: * $ * * * i 
(2) Vehicles permitted to carry more than , 
five persons and the total mileage of. 
shiek does not exceed 97 kilometres per ` 
ay i : 
(a) for every seated passenger (other than’ r 
the driver and conductor) which the | t ; 
: vehicle is permitted to carry. “  ¢ 80-00, 45-00 - 
(b) For every passenger (other than a, 
i seated passenger, the driver and the ` 
conductor) which the vehicle is per-’ 
; mitted to carry. : 
(3) vehicles plying on routes other than 
those mentioned at (1) and (2) above :—, 
(a) For every seated passenger (other than . 
the driver and the conductor) which the , ‘ : 
vehicle is permitted to carry. f 85-00 . _ 52-50 | 
(b) For every passenger (other than 2, ` A 
seated passenger, the driver and the 
conductor) which the vehicle is per- ede iy 
: mitted to carry. 10-00 - 15-00 
$ 9. Item 4-A in Part ‘A’ of the Schedule to the Taxation Act, inserted by the, 
Mysore (Karnataka) Motor Vehicles Taxation(Amendment) Act, 1972, which came into 
force on 1-7-1972, reads: $ 
É AA, Motor vehicles plying for hire or re- 
` ward used for transport of passengers’ 
in respect of which contract carriage: 
' permits have been issued under the; 
Motor Vehicles Act, 1989 and permitted 
_ to carry more thai five persons exclud- 
“ing the driver, for every passenger - 
which the vehicle is permitted to carry. _ - 100-00 < 150-00 
10. Item 7 in Part ‘A’ of the Schedule_to the Taxation Act, reads: 


7. Omnibuses (other than those liable to ' 
tax under the foregoing provisions of. 
this schedule) for every person (other ._ 

~ than the driver) which the vehicle is con- x 
structed or adapted to carry. 10-00 i ” 15-00 


11. Clause (j) of sub-section (1) of S. 2 of the Taxation Act provides that the 
words and expressions used but not defined in that Act shall have the meaning assigned 
to them in the Motor Vehicles Act, 1939. F 

12. We shall now set out the relevant definitions in the Motor Vehicles Act. 


was 
z 
~I 
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13. Sub-section (18-A) of S. 2 of the 
Motor Vehicles Act defines ‘omnibus’ as any 
motor vehicle constructed or adapted to carry 
more than six persons excluding the driver. 


14, Sub-section (25) of S. 2 of the 
Motor Vehicles Act defines ‘public service 
vehicle’ as any motor vehicle used or adapt- 
ted to be used for the carriage of passengers 
for hire or reward. Contract carriage and 
stage carriages are included in that definition 
of public service vehicle. : 

15. Sub-section (3) of S. 2 of the 
Motor Vehicles Act which defines ‘contract 
carriage’ reads: 

(3) ‘contract carriage’ means a motor 
vehicle which carries a passenger or passen- 
gers for hire or reward under a contract ex- 
pressed or implied for the use of the vehicle 
as a whole at or for a fixed or agreed rate or 
sum— 

(i) on a time basis whether or not with 

reference to any route or distance, or 

Gi) from one point to another, and in 

either case without stopping to pick 
up or set down along the line of 
Toute passengers not included in the 
contract; and includes a motor cab 
notwithstanding that the passengers 
may pay separate fares. 

16. Sub-section (29) of S. 2 of the 
Motor Vehicles Act defines ‘stage carriage’ 
as a motor vehicle carrying or adapted to 
carry more than six persons excluding the 
driver which carries passengers for hire or 
reward at separate fares paid by or for indi- 
vidual passengers, either for the whole journey 
or for stages of the journey. 

17. In Roshanlal Goutham v. State of 
U. P., (AIR 1965 SC 991 at page 994), the 
Supreme Court explained the distinction be- 
ile a contract carriage and a stage carriage 
thus : 

“The distinction between the two is this: 
the contract carriage is engaged for the whole 
of the journey between two points for car- 
riage of a person or persons hiring it but it 
has not the right to pick up other passengers 
en route. The stage carriage on the other 
hand, runs between two points irrespective 
of any prior contract and it is boarded by 
passengers en route who pay the fare for the 
distance they propose to travel.” 


18. It is common ground that the 
Companies’ omnibuses cannot be regarded as 
stage carriages. As stated earlier, these vehi- 
cles are used exclusively for transporting the 
Companies’ employees only between their 
houses and the respective factories. No mem- 
ber of the public other than such employees, 
can travel in these vehicles even if he is pre- 
pared to pay fare for travelling in them. As 
stated earlier, one of the conditions endorsed 
on the permits granted to them, is that only 
employees of the factory and none else should 
be carried in them. If these vehicles cannot 
be regarded as contract carriages, it is com- 
mon ground that they can be taxed as omni- 
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buses under Item 7 of the Schedule to the 
Taxation Act. Hence, the real question is 
whether or not these vehicles can be regarded 
as contract carriages. 

19. From the definition in Section 2 

(3) of the Motor Vehicles Act, the following 

ingredients are necessary for a motor vehicle 

being regarded as contract carriage : 

@ It should carry passengers; 

Gi) Such carrying should be for hire ot 
reward; 

Gii) Such carrying should be under a con- 
tract, express or implied; 

(iv) Such contract should be for the use 
of the vehicle as a whole; 

(v) Such hire or reward should be at 
fixed or agreed rate or sum— 

(a) on a time basis whether or not 
with reference to any route or 
distance; or 

(b) from one point to another; and 

(vi) The vehicle should not pick up or 

set down along the line or route, pas- 

sengers not included in the contract. 
_ 26. As regards the first of the above 
ingredients, learned Counsel for the Com- 
panies contended that the employees of the 
Companies who travel in these vehicles, can- 
not be regarded as ‘passengers’ travelling in 
a public service vehicle. On the other hand, 
the learned Government Advocate contended 
that as those employees are not transported 
in these vehicles in the course of their work, 
but in order to reach the factories and fo 
return therefrom to their houses, there is no 
reason why they should not be regarded as 
passengers, 

21. As regards the second ingredient, 
learned Counsel for the Companies argued 
that fares charged by the Companies to their 
employees, cannot be regarded as hire or 
reward, firstly because there is no soliciting 
or waiting to secure passengers nor any gene- 
ral invitation to the public to travel in these 
vehicles, secondly because such fares are in- 
sufficient to meet even the cost of fuel and 
other consumable articles in operating these 
vehicles, and thirdly because the Companies 
have no profit or business motive and do not 
earn any profit, but incur losses in operating 
those services. It was explained by learned 
Counsel for the Companies that these vehicles 
are run to enable their employees to come to 
the factories in time and to return home after 
the factory hours without having to. queue 
up at bus stops and to wait for long period 
without being certain of getting accommoda- 
tion in public buses. 

22. On the other hand, the learned 
Government Advocate contended that so long 
as the Companies do not carry their employees 
gratuitously, the fares charged by the Com- 
panies to them should be regarded as hire or 
reward, that the fares being low and inade- 
quate to meet the expenses of the Services, is 
irrelevant and that the existence of the profit 
or business motive is equally irrelevant, It 
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was also contended by the learned Govern- 
ment Advocate that even if there is no invita- 
tion to the public to travel in these vehicles, 
there is no reason why fares charged to the 
Companies’ employees should not be regard- 
ed as hire or reward. 


23. As regards the third ingredient, 
learned Counsel for the Companies contend- 
ed that there is no contract between each 
Company and its employees for such transport 
and that there is no legal obligation on the 
Companies to provide such transport, nor 
have the employees any right to insist upon 
such transport facility being provided by the 
Companies. 

24. The rival contention of the learn- 
ed Government Advocate was that though 
there was no express contract between each 
Company and its employees, when an em- 
ployee travels in a vehicle run by the Com- 
pany and the fare payable by him is deducted 
from his salary or wages, there is an implied 
contract between him and the Company in 
regard to such transport facility. 

25. As regards the fourth ingredient, 
Jearned Counsel for the Companies contended 
that assuming that there is a contract under 
which the employees of a Company are pro- 
vided -such «ransport facility, such contract is 
distinct and separate as between each of the 
employees travelling in such vehicle and the 
Company and that there is no contract as 
between the Company and the entire body 
of its employees or even the entire body of 
employees travelling in each vehicle, for the 
use of the vehicle as a whole. 


26. The learned Government ‘Advo- 
cate sought 10 meet the above contention by 
arguing that a contract between each of these 
Companies and the entire body of its em- 
ployees using such transport services or at 
any rate between the Company and the body 
of employees using each of such vehicles, 
must be implied and that such contract is 
for the use of the vehicle as a whole. 


27. It has not been shown that the 
entire body of employees of each of the 
Companies, represented by the trade union 
or any other association, has entered into a 
contract with that Company and has been 
paying the Company a consolidated fare for 
the use of each vehicle as a whole. Nor has 
it been shown that the entire body of em- 
ployees using each of such vehicles have 
been paying such consolidated fare. On the 
other hand, each of the employees who avails 
himself of such transport facility pays to the 
Company the fare for himself only, such 
payment being made by deduction from his 
salary or wages. Hence, the implied contract 
in between the company and each individual 
employee who avails himself of such trans- 
port facility. and there is no contract be- 
tween the Company and the entire body of 
employees travelling in a vehicle for the use 
of that vehicle as a whole. 

28. Thus, one of the essential ingre- 
[dients of the definition of contract carriage, 
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namely, that the contract should be for the 
use of the vehicle as a whole, is absent in 
the cases of these vehicles run by the Com- 
panies. It follows that these vehicles can- 
not be regarded as = contract carriage as 
defined in Section 2 (3) of the Motor Vehicles 
Act. In this view, it kecomes unnecessary to 
pronounce upon the rival contentions of 
learned Counsel as to the first three of the 
aforesaid ingredients. It is also unnecessary 
to decide whether the 5th and the 6th of the 
aforesaid ingredients, are present in these 
cases. 7 


29. However, the learned Govern- 
ment Advocate urged that the Companies 
themselves applied for contract carriage per- 
mits which were granted by the Regional 
Transport Authority, that since the Companies 
were operating these vehicles under those con- 
tract carriage permits, they came within the 
ambit of Item 4-A of the Schedule to the 
Taxation Act and that as long as these vehi- 
cles are operated under such permits, they 
cannot escape liability to tax at the rates 
provided in that Item. 


30. The relevant words in Item 4-A, of 
the Schedule to the Taxation Act are “Motor 
Vehicle plying for hire or reward and used 
for transportation of passengers and in res- 
pect of which contract: carriage permits have 
been issued under the Motor Vehicles Act, 
1939.” Though the Companies applied for 
contract carriage permits and the Regional 
Transport Officer purported to grant such per- 
mits, can those permits be regarded as con- 
tract carriage permits? We should not be 
carried away by the label attached to these 
permits, but we should ascertain the true 
nature of the permits. As stated earlier, the 
Regional Transport Authority had endorsed 
on the permits issued in respect of each of 
these vehicles a condition that only the Com- 
pany’s employees and none else should be 
carried in it. There is nothing in the defini- 
tion of contract carriage which warrants such 
a restriction. When such a restriction is 
imposed and the permit holder is prohibited 
from carrying the public who may desire to 
travel therein under a contract for the use 
of the vehicle as a whole, it cannot be said 
that the permit granted to any of these vehi- 
cles, is a contract carriage permit. Hence, 
such permits cannot be said to fall within 


‘the ambit of Item 4-A of the. Schedule to the 


Taxation Act to attract levy at the rates men- 
tioned in that Item. 


31. The. learned single Judge has over- 
looked the aspect that none of these vehicles 
operates under a contract for the use of the 
vehicle as. a whole and that unless this re- 
quirement is satisfied, these vehicles cannot 
be regarded as contract carriages. Hence, 
we are unable to uphold his decision. 


32. 
either as contract carriages or stage carriages, 
they can only be taxed as omnibuses under 
Item 7 of the Schedule to the Taxation Act. 
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Hence, the relief claimed by the Companies 
‘should be granted. 


33. The next question is from what 
date such relief should be granted. The Com- 
panies had addressed letter to the Commis- 
sioner of Transport or the Regional Trans- 
port Authority asking for reclassification of 
their vehicles as omnibuses. Those authorities 
rejected the request for reclassification of those 
vehicles. The Companies had not pursued 
proper proceedings for redress of their griev- 
ance until they presented the writ petitions. 
Hence, the relief should be granted to them 
only from the respective dates on which they 
presented the writ petitions. 

34, In the result, we allow these ap- 
peals, reverse the common order of the learn- 
ed single Judge and issue writs in the nature 
of mandamus directing the respondents to treat 
the Companies’ motor vehicles used for trans- 
porting their employees, as omnibuses and not 
as contract carriages for the purpose of tax 
under the Taxation Act. If the respondents 
have collected from these Companies tax on 
these vehicles as contract carriages subse- 
quent to the respective dates on which the 
writ petitions were presented, the excess tax 
so collected shall be refunded to the respective 
Companies. We disallow the claims of the 
Companies in respect of the period prior to 
the respective dates of presenting the writ 
petitions. 

35. In the circumstances of these cases, 
we direct the parties to bear their own costs 
in these appeals as well as in the writ peti- 
tions. 

36. Before concluding, we wish to 
point out that there is need for amendment 
of the Motor Vehicles Act and the Karnataka 
Motor Vehicles Taxation Act so as to intro- 
duce a separate classification of motor vehi- 
cles which are used by employers for provid- 
ing transport facility to their employees ex- 
clusively. When the Motor Vehicles Act was 
enacted in the year 1939 this class of motor 
vehicles were negligible as our country was 
still in its infancy in industrialisation. With 
‘establishment of large industries and rapid 
growth of cities, this class of vehicles have 
assumed importance. It is desirable to pro- 
vide for issue of a separate category of per- 
mits for sùch vehicles. It is for the State 
Legislature to consider whether such vehicles 
should be taxed as a separate class and if 
so, at what rate. 


Petition allowed. 
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_Ramappa Bhimappa Kulgod, and others, 
Petitioners v. Union of India and others, Res- 
pondents. 


Writ Petns. Nos. 1102 and 1115 of 1972 
and 4653 and 5606 of 1974, DJ- 4-6-1975. 
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(A) Essential Commodities Act (1955), 
S. 3 (1) — Cotton Textiles (Control) Order 
(1948), Cl. 20 — Notification dated 9-11-1966 
taking away exemption extended under Nofi- 
fication dated 15-4-1950 to owners having less 
than five powerlooms — Validity of. i 

On 15-4-1950 the Textile Commissioner 
under clause 20 of the Order issued notifica- 
tion whereby he prohibited owners of power- 
looms from manufacturing coloured sarees. 
However, the owners having less than five 
powerlooms were excluded from the opera- 
tion of the aforesaid restriction. The effect 
of the said notification was that coloured 
sarees could be manufactured after the issue 
of the said notification by weavers in the 
handloom sector and powerloom owners own- 
ing less than five power-looms. The Addi- 
tional Textile Commissioner issued a notifica- 
tion under clause 20 on 9-11-1966 modifying 
the notification issued on 15-4-1950. By this 
notification he took away the exemption which 
had been extended to the powerloom establish- 
ments having less than five powerlooms by 
the notification dated 15-4-1950. The result 
was that the owners of establishments in 
which there were less than five powerlooms 
could not manufacture coloured sarees. On 
writ petition by such owners: 


Held (1) that the notification dated 9-11- 
1966 was not outside the scope of Section 3 
of the Act and/or clause 20 of the Order. 
If the powerloom sector which had the bene- 
fit of improved technology was allowed to 
manufacture coloured sarees, the magnitude 
of the competition would be such as to 
totally destroy the handloom industry. The 
reservation of the production of coloured 
sarees to the handloom sector could not be 
considered to be improper. (Para 10) 


(2) that coloured sarees having a definite 
market and belonging to a specified classi- 
fication, by reserving the production of colour- 
ed sarees for the handloom sector the Textile 
Commissioner had not violated clause 20 of 
the Order. (Para 11) 


(3) that mere non-specification of time 
during which the notification dated 9-11-1966 
would be in force would not by itself render 
the notification invalid. The notification would 
be in force until rescinded or superseded. 

(Pata 12) 

(Œ) Constitution of India, Art. 226 — 
Jurisdiction of High Court to interfere — 
Authority under clause 20 of the Cotton Tex- 
tiles (Control) Order prohibiting owners of 
powerlooms from manufacturing coloured 
sarees — Absence of any other materia] — 
High Court would not interfere in exercise of 
its power under Art. 226. (Cotton Textiles 
(Control) Order (1948), Cl. 20). (Para 19) 

(C) Constitution of India, Art. 14 — 
Classification of objects or things — Validity 
— Determination — Test — Notification 
under Cl. 20 of Cofton Textiles (Control) 
Order — Not violative of Art. 14. (Cotton 
Textiles (Control) Order (1948), Cl. 26). 
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A court while considering the validity 
of a clasification of objects or things for 
special treatment should bear in mind two 
factors— 


(i) whether there is an intelligible dif- 
ferentia between persons and things which 
are included in a ciass and persons and things 
which are excluded from the class; and 

(ii) whether there is a reasonable nexus 
between the object to be achieved by the 
classification and the classification itself. 

(Para 13) 

Notification under Cl. 20 of the Order 
reserving manufacture of coloured sarees to 
the handloom sector only does not violate 
Article 14 of the Constitution. That the 
powerloom sector and the handloom sector 
belong to two definite classes in textile in- 
dustry cannot be denied. The object of the 
issue of the notification was to maximise the 
production of textiles by reserving certain 
categories of cloth to be manufactured by 
one or the other of the sectors and in order 
to sub-serve the above purpose, the notifica- 
tion has been issued reserving manufacture 
of coloured sarees to the handloom sector. 
The classification is not in any way opposed 
to Article 14 of the Constitution. 


(Para 13) 
(©) Constitution of India, Art. 19 (1) (g) 
and (6) — Notification issued under clause 20 
of the Cotton Textiles (Control) Order — 
Prohibition imposed on owners of power- 
looms from manufacturing coloured sarees — 
In view of history of textile industry and ad- 
vantages enjoyed by different sectors, prohibi- 
tion held to be in the public interest and as 
such protected by Art. 19 (6). (Cotton Tex- 
tiles (Control) Order (1948), Cl. 20). 
(Para 14) 
B. V. Deshpande (In W. Ps. Nos. 1102 and 
1115 of 1972) and C. N. Kamath (in W. Ps. 
Nos. 4653, 5606 of 1974), for Petitioners; 
U. L. Narayana Rao, Sr. Central Goyt. Stand- 
ing Counsel (for No. 1 and No. 2 in all Writ 
Petns.), M. Ramakrishna, H. C. G. P. (for 
No. 3) in Writ Petns. Nos. 1102 & 1115 of 
1972 and (for Nos. 3 to 5) in Writ Petns. Nos. 
4653 and 5606 of 1974, for Respondents. 
ORDER :— The petitioners in these four 
writ petitions are manufacturers of cloth on 
power-looms belonging to them. The num- 
ber of power-looms owned by each of the 
petitioners is less than five., Aggrieved by the 
notification issued by the Textile Commis- 
sioner on November 9, 1966, which had the 
effect of prohibiting the petitioners from manu- 
facturing coloured sarees, the petitioners have 
filed these petitions for the issue of a writ 
quashing the said notification to the extent it 
prohibited them from manufacturing coloured 
sarees and directing the respondents not to 
enforce the said notification as against them. 
2. Before the commencement of the 
Constitution, there was a law in force in 
British India dealing with the production and 
distribution of essential commodities by the 
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name the Essential Supplies (Temporary 
Powers) Act, 1946. Cotton and Woollen tex- 
tiles were listed as one of the essential com- 
modities under Section 2 (a) (i) of the said 
Act. Section 3 of the said Act provided that 
the Central Government so far as it appeared 
to be necessary for maintaining or increasing 
the supply of any essential commodity or for 
securing its equitable distribution and avail- 
ability at fair price might by a notified order 
provide for regulating or prohibiting its pro- 
duction, supply and distribution and trade 
and commerce therein. In exercise of the 
power conferred on it by Section 3 referred 
to above, the Central Government promulgat- 
ed the Cotton Textiles (Control) Order, 1948 
(hereinafter referred to as the Order), pro- 
viding for the regulation of production and 
distribution of cotton textiles in British India. 
Clause 20 of the order authorised the Textile 
Commissioner to issue Cirections in writing to 
any manufacturer or class of manufacturers 
or the manufacturers generallly regarding the 
production of cloth. It reads as follows :— 

“20. (1) The Textile Commissioner may 
from time to time issue directions in writing 
to any manufacturer or class of manufacturers 
or the manufacturers generally, regarding the 
classes or specifications of cloth or yarn, and 
the maximum or the minimum quantities 
thereof, which they shal or shall not produce 
during such periods as may be specified in the 
directions, and they shall comply with such 
directions. 

(2) In the exercise of the powers con- 
ferred upon him by sub-clause (1) the Textile 
Commissioner shall have regard to the capa- 
city of the producer to produce cloth and 
yarn of different descriptions or specifications 
and to the needs of the general public.” 


- By virtue of Article 369 of the Constitution, 


the Essential Supplies (Temporary Powers) Act, 
1946, continued to be in force even after the 
commencement of the Constitution. Arti- 
cle 369 further provided that notwithstanding 
the fact that the topics referred to in Cl. (a) 
thereof were in List II of the Seventh Sche- 
dule to the Constitution, it was open to the 
Parliament to make any law in respect of those 
topics during the period of five years from 
the commencement of the Constitution as if 
the said topics were within the concurrent list. 
Production, supply and distribution of cotton 
and woollen textiles was one of the topics 
referred to in Article 369 (a). In exercise 
of the power conferred by Article 369, an 
ordinance, the Essential Commodities Ordin- 
ance, was issued by the President of India on 
Januaty 26, 1955, providing for the effective 
control of the production and distribution of 
the essential commodities dealt with by the 
said Ordinance. The Ordinance was replaced 
by the Essential Commodities Act, 1955. The 
Order which had been issued under the Essen- 
tial Supplies (Temporary Powers) Act, 1946, 
however continued to be in operation even 
after it ceased to be in operation. 

3. After the Order was promulgated 
by the Government of India, the Textile Com- 
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missioner in exercise of the power conferred 
on him by Clause 20 thereof issued a notifica- 
tion on 15-4-1950 whereby he prohibited 
owners of power-looms from manufacturing 
coloured sarees. The said notification, how- 
ever, excluded from the operation of the above 
restriction owners of power-looms who owned 
less than five power-looms. The effect of the 
said notification was that coloured sarees could 
be manufactured after the issue of the said 
notification by weavers in the hand-loom sector 
and power-loom owners owning less than five 
power-looms. 


4. In order to review the condition 
prevailing in the power-loom industry, the 
Government of India appointed on January 
8, 1963, a committe presided over by Sri 
Ashok’ Mehta (hereinafter referred to as the 
Committee) to enquire into the problems of 
the power-loom industry. One of the terms 
of reference was that the Committee should 
consider and report on the relative role to be 
played by the power-loom industry vis-a-vis 
that of the handloom and mill industry and 
to recommend the targets of production. In 
the month of May 1964 the Committee sub- 
mitted its conclusions and recommendations to 
the Government of India. One of the recom- 
mendations made by the Committee was that 
the production of coloured sarees should be 
reserved exclusively for handlooms. The re- 
levant part of the recommendation reads as 
follows :— 


“We also recommend that the production 

of coloured sarees should be reserved exclu- 
sively for hand-looms. Small powerloom esta- 
blishments with four looms and below at 
present are free to manufacture these sarees. 
It will be necessary to take postive measures 
for increasing the protection offered to those 
who would still continue to ply the handlooms 
by preventing the 
sarees by the small powerlooms also whether 
they are in the co-operative fold or outside. 
We recommend that Government may take 
all the steps necessary to ensure that adequate 
facilities to obtain sized beams are provided 
within a period of three years for the weavers 
in Burhanpur, Malegaon and Jabalpur so that 
the powerlooms in these centres, whether in 
the co-operative sector or outside, simultane- 
ously could change over to the weaving of 
fabrics other than coloured sarees,” 
After taking into consideration the recom- 
mendations made by the Committee, the 
Government of India passed a resolution on 
the above question on June 2, 1966. The 
relevant part of the resolution reads: 


“31. With a view to afford protection 
to the handloom industry, the Committee has 
recommended that: 


(a) production of dhoties and sarees by 
by textile mills should be pegged at 
the 1963 level; and 

(b) that the production of coloured sarees 
should be reserved exclusively for hand- 
loom and that even small powerlooms 
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establishments with four looms and 
below should not be allowed to pro- 
duce coloured sarees. In certain cen- 
‘tres where there is large scale produc- 
tion of coloured sarees by powerlooms 
at present the restriction on production 
of coloured sarees and change over to 
other varieties should be brought about 
gradually within a period of three years 
and ihe existing units should be assis- 
ted in obtaining the requirements of 
sized beams. 
Government accept these recommenda- 
tions.” 
After the above resolution was passed, the 
Additional Textile Commissioser issued a noti- 
fication under clause 20 of the Order on 
November 9, 1966, modifying the notification 
issued on 15-4-1950. By this notification he 
took away the exemption which had been ex- 
tended to the powerloom establishments hav- 
ing less than five powerlooms by the notifica- 
tion dated April 15, 1950. The result was 
that the petitioners who were owners of esta- 
blishments in which there were less than five 
powerlooms could not manufacture coloured 
sarees. Aggrieved by the notification dated 
November 9, 1966, the petitioners have filed 
these writ petitions. 


5. Three principal contentions were 
urged by Sriyuths B. V. Deshpande and C. N. 
Kamath, learned counsel for the petitioners, in 
support of these writ petitions: (i) that the 
prohibition imposed on the petitioners by the 
impugned order was outside the scope of Sec- 
tion 3 of the Act, and, therefore, was ultra 
vires of the statute under which it was issued; 
(ii) that the notification was violative of Arti- 
cle 14 of the Constitution as it brought about 
a hostile discrimination between the owners 
of power-looms on the one hand and persons 
functioning in the handloom sector; and 
(iii) that the impugned notification was viola- 
tive of Article 19 (1) (g) of the Constitution. 

6. Section 3 (1) of the Essential Com- 
modities Act, 1955 which is in pari materia 
with Section 3 (1) of the Essential Supplies 
(Temporary Powers) Act, 1946, reads as 
follows :— 

“If the Central Government is of opinion 
that it is necessary or expedient so to do for 
maintaining or increasing supplies of any es- 
sential commodity or for securing their equit- 
able distribution and availability at fair prices, 
it may, by order, provide for regulating or 
prohibiting the production, supply and distri- 
bution thereof and trade and commerce there- 
in.’ 


7. It was argued by the learned coun- 
sel for the petitioners that the imposition of 
the prohibition on the petitioners, namely, that 
they should not manufacture coloured sarees 
did not advance the object of Section 3 (1) of 
the Act. It was contended that such prohibi- 
tion would not assist either in maintaining or 
increasing the supplies of the cotton textiles. 
On the other hand, according to the petitioners 
it would only check the pace of production 
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of cotton .extiles in India. In the counter- 
affidavit filed on behalf of respondents 1 and 2 
which is sworn to by an officer working in the 
Office of the Textiie Commissioner, it is stated 
as follows :-— 


‘I say ihat both under the Essential Sup- 
plies (Temporary Powers) Act 1946 and the 
Essential Commodities Act, 1955, the Central 
Government were, and are, empowered to 
make orders to provide for prohibiting or 
regulating the production, supply and distri- 
bution of any essential commodity which in 
the present case is cotton textiles and trade 
and commerce therein so far as it appears 
to the Central Government to be necessary or 
expedient for maintaining or increasing the 
supplies of such commodity or for securing 
their equitable distribution and availability at 
fair prices. I say that the textiles produced 
by handlooms and textiles produced by fac- 
tories using power are both essential com- 
modities, the production and supply of which 
are to be maintained and increased. With a 
view to maintain the supplies of cotton tex- 
tiles produced by organised sector, namely, 
mills and powerloom factories and decentra- 
lised sector, namely; handlooms, targets of 
production of cotton textiles by the different 
sectors have been fixed from time to time. 1 
say that if the mills and powerlooms factories 
are not permitted to produce coloured sarees 
or to dye sarees, the result will be that the 
handlooms could produce them. I say that in 
such a case the mills and powerlooms fac- 
tories can produce grey cloth and any other 
varieties of cloth. I say that the handloom 
sector would continue to play a prominent 
tole in the field of production of cloth for 
some decades. An unrestricted growth or 
encouragement of powerlooms would make a 
sizeable number of handlooms go out of 
production which will have adverse effect on 
the total supply position of cotton textiles 
fabrics. The impugned order has, therefore, 
been necessitated to maintain the supplies of 
handloom cloth.” 

8. It is very well known that the pro- 
duction of cotton textiles is concentrated in 
three main sectors in India, namely, (i) tex- 
tiles mills; (ii) powerlooms; and Gii) hand- 
looms. For the first time in 1950 by the 
notification dated April 15, 1950, reservation 
in certain field of production i. e. production of 
coloured sarees by handlooms as a measure of 
helping that industry whigh was in need of 
such help, was made. At the same time 
establishments having less than five power- 
looms were allowed to manufacture coloured 
sarees. Subsequent to the issue of that noti- 
fication, there was an abnormal growth in the 
number of powerlooms that were installed in 
different parts of India. It was noticed that 
many of them had been installed even with- 
out the necessary permits or licenses. 

On account of the prevalance of certain 
unhealthy practices such as establishing power- 
looms benemi in the names of persons who 
did not in fact own them, and partition of 
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existing powerloom establishments amongst the 
members of a family even though in fact there 
was no such partition, come into vogue in 
order to defeat either the excise law or the 
rules and notifications issued by the competent 
authorities for the purpose of regulating and 
controlling the establishment of powerlooms. 
The consequence was that the handloom sector 
which was considered to be the main sector 
in which coloured sarees had to be manufac- 
turned suffered considerably on account of the 
competition of powerloom manufacturers. It 
was at that stage the Government of India 
appointed the Committee. In the course of 
its report the committee observed as follows: 
“Even with the phased programmes of 
introduction of powerlooms in the handloom 
sector, the handloom sector would continue ta 
play a prominent role for some decades. It 
will be necessary therefore to ensure that this 
sector is given assistance by a further reserva- 
tion of field of production. It has been ex- 
plained to us that the total production of 
dhoties by the textile mill industry has been 
going down. Against 682 million metres of 
dhoties produced in the year 1952, the 
present production is of the order of 
about 330 million meres only. A similar 
reduction in the manufacture of sarees also 
has taken place. The total production has 
declined from 536 million metres in 1952 to 
about 317 million metres currently. The fall 
in production of dhoties by the textile mill 
sector would seem to have been filled mainly 
by powerlooms. We recommend that the pro- 
duction of dhoties and sarees by the textile 
mills may be pegged az the 1963 level. We 
also recommend that the production of colour- 
ed sarees should be reserved exclusively for the 
handlooms. ‘Textile mills and large power- 
loom establishments are already prohibited 
from producing these types of sarees as a 
measure of protection to the handloom indus- 
try. However, small powerloom units with 
four looms and below are free to manu- 
facture these sarees. In view of our recom: 
mendation to instal powerlooms in the hand- 
loom sector in a big way, it will be neces: 
sary to take positive measures of increasing 
the protection offered to those who would 
still continue to ply the handlooms by pre- 
venting production of coloured sarees by the 
small powerlooms also whether they are in the 
co-operative fold or outside.” 
It is seen from the report of the Committee 
extracted above that on account of increased 
production of dhoties in the powerloom sector 
it was not necessary fo continue to exempt 
small powerloom establishments from the 
operation of the prohibition contained in the 
notification of April 15, 1950. It was also 
felt by the Committee that having regard to 
the conditions prevailing at the time when it 
made the report it was necessary in order to 
maintain supplies that the production of colour- 
ed sarees should be exclusively entrusted to 
the handloom sector. A perusal of the report 
of the Committee clearly establishes that there 
was a case for the imposition of the prohibi- 
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tion in the larger interests of the Indian 
economy. , 

9. The question which however arises 
for consideration in these cases is whether 
„t was open to the Textile Commissioner ex- 
ercising his powers under Clause 20 of the 
Order and the provisions of the Act to issue 
the notification dated November 9, 1966. It 
was contended on behalf of the petitioners 
that the notification was defective for the 
following reasons :— y 

(1) the prohibition imposed by the noti- 
fication instead of advancing the object 
of the Essential Commodities Act, 
defeated it; 

(2) the clasification of sarees into coloured 
sarees and non-coloured sarees was not 
warranted by the provisions of Cl. 20 
of the Order; and 

(3) that the omission to specify the period 
during which the notification would be 
in force was fatal. 

10. It was argued that the prohibition 
of production of coloured sarees by the 
power-loom sector would only result in the 
reduction of supply of such sarees, and, there- 
fore, would not be in the public interest. As 
a simple problem of arithmetic, probably what 
is argued on behalf of the petitioners would 
be true. We are not here dealing with a 
mathematical problem. We are concerned 
with the 
which is very complex. The handloom sector 
has been in existence from ages. It cannot 
be denied that it has an essential role to play 
in the economy of the country. The Com- 
mittee was rightly of the opinion that if the 
powerloom sector which had the benefit of 
improved technology was allowed to manu- 
facture coloured sarees, the magnitude of the 
competition would be such as to totally destroy 
the handloom industry. Looked from that 
angle, I do not think that the reservation of 
the production of coloured sarees to the hand- 
loom sector can be considered to be improper. 

The very provisions of the Act on which 
reliance is placed show that it is necessary in 
certain cases to prohibit the production of cer- 
tain essential commodity in order to maintain 
or increase the supplies of essential com- 
modities. In order to explain the above pro- 
position the following illustration may be 
given: Let us assume that the production of 
paddy is the country is not sufficient to meet 
the requirements of the country and that bulk 
of the wet lands in the country is diverted 
by the farmers for growing sugarcane. 
In order to maximise the production of paddy 
in the country, it is necessary for the Gov- 
ernment to impose a ban on the cultivation 
of sugarcane. Similarly to see that a sector 
in an industry does not languish and ultimately 
go out of existence it may be necessary, as in 
this case, to prevent competition from other 
sectors to enable it to maintain optimum, pro- 
duction level. This may have to be done to 
maintain supplies from that sector. 
| It is not for the court in cases of this 
type to examine the question whether there 
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was or whether there was not the need for 
prohibiting the manufacture of coloured sarees 
by the powerlooms. A decision on that ques- 
tion has to be taken by the Central Govern- 
ment or any other authority to whom the 
power has been delegated. When the Central 
Government or the authority empowered 
comes to the conclusion that there is a need 
to impose a prohibition on the production of 
certain commodity by a certain sector, there is 
hardly any ground for interference by the 
court in the exercise of its powers under Arti- 
cle 226 of the Constitution in the absence of: 
any other material. 


It is significant to note that powerloom 
establishments having five or more powerlooms 
are prohibited from 1950 from manufacturing 
coloured sarees. The report of the Committee 
shows that the imposition of such prohibi- 
tion has not in any way interfered with the 
growth of powerloom industry in India, There 
is no reason to reject the report and any 
action taken on its basis cannot be treated as 
one taken on irrelevant or improper considera- 
tions. It is difficult to accept the argument 
urged on behalf of the petitioners that the 
imposition of the ban by the notification on 
small powerloom establishments would take 
the notification out of the purview ot the 
provisions of the Essential Commodities Act 
and the Order. 


11. Clause 20 of the Order autho- 
rises the Textile Commissioner to issue direct- 
tion in writing to any manufacturer or class 
of manufacturers or the manufacturers gene- 
rally regarding the classes or specification of 
cloth or yarn which they shall or shall not 
produce. It was argued that whereas saree 
can be considered as a specification of the 
cloth, coloured sarees would not come within 
the scope of the specification of cloth. The 
expression ‘specification’ means description or 
detail. It is clear from the report of the Com- 
mittee that coloured sarees have a definite 
market in India and they belong to a specified 
classification. Hence, I do not find any sub- 
stance in the contention that by reserving the 
production of coloured sarees for the hand- 
loom sector the Textile Commissioner had 
violated clause 20 of the Order. 


12. It was next urged that the non- 
specification of time during which the noti- 
fication would be in force was fatal. Clause 
20 (1) of the Order does not say that the 
period during whieh the notification issued 
thereunder would be in force should always 
be specified in it. It only authorises the Tex- 
tile Commissioner, if he wishes to do so, to 
mention the period during which the notifica-; 
tion would be in force. If no such period is 
mentioned, the notification would be in force 
till it is rescinded or until it is superseded by 
any means known to law. The non-specifica- 
tion of the time during which the notification 
would be in force, does not, therefore,! 
affect the validity of the impugned notification.! 

13. I shall now advert to the argu- 
ment based on Article 14 of the Constitution. 
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It is well settled that a court while consider- 
ing the validity of a classification -of objects 
or things for special treatment should bear in 
mind two factors— 


G) whether there is an intelligible dif- 
ferentia between persons and things 
i which are included in a class and per- 
sons and things which are excluded 

from the class; and 

(ii) whether there is a reasonable nexus 

between the object to be achieved by 

the classification and the classifica- 

tion itself. 
That the powerloom sector and the handloom 
sector belong to two definite classes in textile 
industry cannot be denied. The first test 19 
therefore satisfied. As already mentioned the 
object of the issue of the notification was to 
maximise the production of textiles by reserv- 
ing certain categories of cloth to be manu- 
factured by one or the other of the sectors 
and in order to subserve the above purpose 
the notification has been issued reserving 
manufacture of coloured sarees to the hand- 
loom sector. I do not think that the classi- 
fication is in any way opposed to Article 14 
of the Constitution. 

14, There is no substance in the last 
contention urged by the petitioners that the 
notification ıs violative of Article 19 (1) (8) 
of the Constitution. The validity of the Es- 
sential Commodities Act is not in issue. Simi- 
larly, the validity of clause 20 of the Order 
is not questioned in these proceedings by the 
petitioners. The history of textile industry 
in India can be gathered from the report of 
the Committee. The particular types of ad- 
vantages which the different sectors in the 
industry are enjoying, the marketability of the 
goods manufactured by them and the techno- 
logical advancement made by each of the 
sectors, would show that the prohibition im- 
posed by the notification is in the public in- 
terest. The notification, is, therefore, pro- 
tected by clause (6) of Article 19 of the Con- 
stitution. Hence the above contention also 
fails. 

15. No other contention is urged. 

46. In the result, these petitions fail 
and they are dismissed. 

17. No costs. 
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Secretary, A. P. Market Committee v. K. A. Shanbhogue & Co. 


ALR. 


(A) Karnataka Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), Sec- 
tion 6 (2) (a) and (b) — Addition of new items 
of agricultural produce by S. 5 notification — 
Fresh notification declaring market and mar- 
ket yar& is not necessary. (1975) 2 Kant LJ 
119, Reversed. 

There is nothing in Section 6 (2) (a) which 
expressly provides that when any items of 
agricultural produce hitherto not regulated, is 
by a notification under Section 5, added to the 
existing items of notified agricultural produce, 
the earlier notification issued by the Chief 
Marketing Officer declaring any specified area 
in the market area to be a market, will not 
apply to such new items of agricultural pro- 
duce and that the Chief Marketing Officer 
should issue a fresh notification under Sec- 
tion 6 (2) (a) declaring the market in respect 
of such new items. Likewise, there is noth- 
ing in Section 6 (2) (b) which expressly pro- 
vides that when such new items of agricul- 
tural produce are so added to the existing 
ones, the earlier notification issued by the 
Chief Marketing Officer declaring any specified 
place in the market to be the market yard, 
will not apply to such new items and that the 
Chief Marketing Officer should issue a fresh 
notification under Section 6 (2) (b) declaring 
the market yard in respect of such new items. 
As the expression ‘notified agricultural pro- 
duce’ occurring in Section 6 (2) (b), has been 
defined in Section 2 (28) as to mean not only 
agricultural produce which the State Govern- 
ment has declared as such by a notification 
under Section 4 but also agricultural pro- 
duce so declared by a notification under Sec- 
tion 5, there is no reason why a market once 
declared under Section 6 (2) (a) and the mar- 
ket yard once declared under Section 6 (2) (b) 
should not be applicable to new items of agri- 
cultural produce added from time to time to 
the existing items of notified agricultural pro- 
duce, by means of notifications issued under 
Section 5. Hence, it is permissible for the 
Market Committee to regulate the marketing 
of such new items also in the existing market 
yard and to demand market fee from buyers 
of such new items in the existing market yard 
and to require payment of licence fee by 
traders who want to operate in the existing 
market in relation to such new items. (1975) 
2 Kant LJ 110, Reversed; (1972) 1 Mys LJ 
35, Distinguished and Doubted. (Para 20) 


The further contention that the words 
‘specified in the notification’ occurring after 
the words ‘notified agricultural produce’ in 
clause (b) of Section 6 (2), should be under- 
stood as having reference to the notification 
issued under Section 4 and hence whenever 
there is an addition to the items of agricul- 
tural produce notified under Section 4, there 
should be a fresh notification by the Chief 
Marketing Officer declaring the market yard 
in respect of such new items of agricultural 
produce, is not sound. Though the language 
of clause (b) of Section 6 (2) is not happy, 
the words “specified in the notification” in the 
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clause clearly refer to the notification under 
Section 6 (2) (a) and not to the notification 
under Section 4. (Paras 25, 26) 
Cases Referred : Chronological Paras 
(1972) 1 Mys LJ 35 _ 21, 23 
B. B. Mandappa, H. C. G. P., for Ap- 
pellants In all writ Appeals; K. Srinivisan, for 
Respondents In all Writ Appeals. 
` CHANDRASHEKHAR, J. :— These four 
appeals are from the common order of 
Jagannatha Shetty, J., in Writ Petitions Nos. 
748, 1078, 1168 and 1998 of 1974. The res- 
pondents therein, namely, the Secretary, Agri- 
cultural Produce Marketing Committee, 
Mangalore, and the Chief Marketing Officer, 
Karnataka State, are the appellants and the 
writ petitioners (hereinfter referred to as the 
Petts ones) are the respondents in these ap- 
peals. 


2. The petitioners are dealers in agri- 
cultural produce. In the writ petitions they 
had prayed for issue of writs in the nature of 
Mandamus directing the Agricultural Pro- 
duce Marketing Committee, Mangalore (here- 
inafter referred to as the Market Committee) 
to refrain from demanding licence fee and 
market fee from them in respect of the agri- 
cultural produce: specified in the Notification 
of the Government dated 8-6-1973. The learn- 
ed single Tudge allowed writ petitions and 
issued writs directing the Market Committee 
to forbear from demanding licence fee and 
market fee from petitioners in rsepect of the 
agricultural produce specified in the aforesaid 
Notification (dated 8-6-1973) until a fresh 
notification was issued under Section 6 (2) (b) 
of the Karnataka Agricultural Produce Mar- 
keting (Regulation) Act, 1966, (hereinafter re- 
ferred to as the Act). 


3. In the district of South Kanara 
which was in Madras State before re-organisa- 
tion of States, regulation of marketing of 
agricultural produce was governed by the 
Madras Commercial Crops Marketing Act, 
1943 (hereinafter referred to as the Madras 
Act). Even after reorganisation of States, 
that Act continued to be in force in that 
District by virtue of Section 119 of the States 
Reorganisation Act, 1956. A uniform legis- 
lation regulating marketing of agricultural 
produce in the new State of Mysore (Karna- 
- taka) was brought about by the Act which 
came into force on 1-5-1968. Section 154 of 
the Act repealed the Madras Act and, other 
corresponding enactments in force in different 
areas of the State, regulating marketing of 
agricultural produce. But, the proviso to that 
section has saved the rules and notifications 
issued under the repealed enactments until 
superseded oy rules and notifications made or 
issued under the Act. 

4. Section 4 of the Madras Act pro- 
vided that the Government might, by notifica- 
tion, declare areas -specified therein to be the 
‘notified area’ for the purposes of that Act 
in respect of commercial crops specified in 
‘such notification. 
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5. By its notification dated 1-11-1949, 
the Government of Madras declared that the 
entire district of South Kanara shall be the 
notified area for the purposes of that Act in 
respect of cocoanut -and its by-products and 
arecanuts. Under Section 154 of the Act, the | 
aforesaid notification issued by the Govern- 
ment of Madras, is deemed to have been 
issued under the corresponding provisions, 
namely Section 4 of the Act. 

6. Sub-section (19) of Section 2 of the 
Act defines ‘market area’ as any area declared 
to be a market area under Section 4. 


7. Sub-section (18) of S. 2 of the Act 
defines ‘market’ as any notified area declared 
or deemed to be declared to be a market 
under sub-section (2). of S. 6. 

Sub-section (23) of S. 2 of the Act 
defines ‘market yard’ as a specified place dec- 
lared or deemed to be declared to be a mar- 
ket yard under sub-section (2) of S. 6. 

9. Section 3 of the Act provides that 
the State Government may issue a notifica- 
tion declaring its intention of regulating 
marketing of specified agricultural produce 
in a specified area and that the Government 
shall consider any objections or suggestions 
in respect of that proposal, which may be 
received within the period specified in such 
notification. 

10. Section 4 of the Act provides that 
after the expiry of the period specified in the 
notification issued under Section 3 and after 
considering such objections and suggestions 
as may be received in time, the State Gov- 
ernment may, by another notification, declare 
the area specified in the notification issued 
under Section 3 or any portion thereof to 
be a market area and that the marketing of 
all or any of the agricultural produce speci- 
fied in the notification issued under Section 3, 
shall be regulated under the Act in -such 
market area. 

11. Section 5 of the Act provides that 
the State Government may, after following 
procedure specified in Sections 3 and 4, at 
any time by notification, exclude from any 
market area or include therein an additional 
area, or may declare that the regulation of 
the marketing of any agricultural produce in 
any market area shall cease, or that the mar- 
keting of any agricultural produce (hitherto 
sae regulated) shall be regulated in such mar- 

et area. 


12. Sub-seetion (1) (a) of S. 6 of the 
Act provides, inter alia, that for every market 
area there shall be a market and that for 
every market there -shall be market yard. 

13. Clause (a) of sub-section (2) of 
Section 6 of the Act provides that as soon as 
possible after the issue of a notification under 
Section 4, the Chief Marketing Officer shall, 
by a notification, declare any specified area in 
the market area to be a market. 

14. Clause (b) of sub-section (2) of 
S. 6 reads: 

_“The Chief Marketing Officer shall by a 
notification under clause (a) also declare a 
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Specified place in the market to be a market 
yard for the regulated marketing of the noti- 
fied agricultural produce specified in the noti- 
fication. He may also by the same notifica- 
tion or notifications declare (any other speci- 
fied place or places) as the case may be, in 
the market to be a market sub-yard or sub- 
yards for the regulated marketing of the noti- 
fied agricultural produce -specified in the noti- 
fication.” 

15. The Chief Marketing Officer, by 
his notification dated 17-12-1968, issued in ex- 
ercise of powers conferred by sub-section (2) 
of S. 2 of the Act, declared— 

@ the area within the Municipal limits 
of Mangalore City in the market area 
of the Agricultural Produce Market 
Committee, Mangalore, shall be the 
market for the said market area; and 

(ii) the locality within the boundaries 
specified in that notification shall be 
the market yard for the regulated 
marketing of the notified agricultural 
produce in respect of the said area. 

16. In exercise of powers conferred 
by Section 5 of the Act, the State Govern- 
ment, by its notification dated 8-6-1973, dec- 
lared that with effect from 1-7-1973 the mar- 
keting of paddy, rice, cashewnut, ginger, 
pepper, jaggery, chillis, bananas, sweet pota- 
toes, mangoes and livestock, shall be regulat- 
ed 'in addition to the agricultural produce 
already regulated in the market area of the 
district of South Kanara. 


17. In the writ petitions, the peti- 
tioners contended that after the issue of the 
aforesaid notification dated 8-6-1973 by the 
State Government, the Chief Marketing Of- 
ficer had not issued any notification declar- 
ing any specified’ area as market and any 
Specified place as market yard in respect of 
the new items of agricultural produce specified 
in the aforesaid notification and that in the 
absence of such fresh declaration of the 
market and the market yard by the Chief 
Marketing Officer, no licence fee or market 
fee could be demanded from: the petitioners 
in respect of the new items of agricultural 
produce specified in the aforesaid notification 
dated 8-6-1973. In other words, the conten- 
tion of the petitioners was that after Gov- 
ernment issues the notification dated 8-6-1973 
under Section 5 of the Act adding new items 
of agricultural commodities for regulation of 
marketing in the- market area, the earlier noti- 
fication issued by the Chief Markting Officer 
declaring the market and the market yard 
shall not apply to those new items of agri- 
cultural produce specified by the Government 
in its notification dated 8-6-1973 and that in 
respect of those new items the Chief Market- 
ing Officer should issue a fresh notification 
declaring the market and the market yard. 


18. The above contention of the peti- 
tioners found favour with the learned single 
Judge who held that there is no presumption 
that all items of agricultural produce notified 
from time to time would be marketed in the 


same market yard, that there may be dif- 
ferent market yards for different items of agri- 
cultural produce and that therefore, even if 
any additional notified item of agricultural 
produce is intended to be marketed in the 
already existing market yard, a fresh notifica- 
tion as required under Section 6 (2) (b) of the 
Act, is absolutely necessary. 


19. The correctness of the above view 
of the learned single Judge, was contested by 
the learned Government Pleader who ap- 
peared for the appellants, while ` Mr. K. 
Srinivasan, learned Counsel for the respond- 
ents, argued in support of the view taken by 
the learned single Judge. ' 

20. There is nothing in clause (a) of 
Section 6 (2) which expressly provides that 
when any items of agricultural produce 
hitherto not regulated, is by a notification 
under Section 5, added to the existing items 
of notified agricultural produce, the earlier 
notification issued by the Chief Marketing 
Officer declaring any specified area in the 
market area to be a market, will not apply 
to such new items of agricultural produce and 
that the Chief Marketing Officer should issue 
a fresh notification under Section 6 (2) (a) dec- 
laring the market in respect of such new 
items of agricultural produce. Likewise, there 
is nothing in Section 6 (2) (b) of the Act 
which expressly provides that when such new 
items of agricultural produce are so added 
to the existing ones, the earlier notification 
issued by the Chief Marketing Officer declar- 
ing any specified place in the market to be 
the market yard, will not apply to such new 
items of agricultural produce and that the 
Chief Marketing Officer should issue a fresh 
notification under Section 6 (2) (b) declaring 
the market yard in respect of such new items 
of agricultural produce. As the expression 
‘notified agricultural produce’ occurring in 
clause (b) of Section 6 (2), has been defined 
in Section 2 (28) of the Act as to mean not 
only agricultural produce which the. State Gov- 
ernment has declared as such by a notification 
under Section 4 but also agricultural produce 
so declared by a notification under Section 5, 
there is no reason why a market once dec- 
Jared under Section 6 (2) (a) and the market 
yard once declared under Section 6 (2) (b) 
should not be applicable to new items of agri- 
cultural produce added from time to time to 
the existing items of notified agricultural pro- 
duce, by means of notifications issued under 
Section 5 of the Act. Hence, it is permissible 
for the Market Committee to regulate the 
marketing of such new items of agricultural 
produce also in the existing market yard and 
to damand market fee from buyers of such 
new items of agricultural produce in the exist- 
ing market yard and to require payment of 
licence fee by traders, commission agents and 
brokers who want to operate in the existing 
market in relation to-such new items of agri- 
cultural produce. 


21. However, Mr. Srinivasan strongly 
relied on certain observations of a Division 
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Bench of this Court in Venkateswara Traders 
v. The Administrator, Agricultural Produce 
Market Committee, Chickballapur, (1972 (1) 
Mys LJ 35). There, the question that arose 
for decision was whether it is necessary for 
the Chief Marketing Officer to issue a fresh 
notification specifying any area in the market 
area to be a market and any place in the 
market to be a market yard, whenever there 
is an alteration of a market area made under 
Section 5 of the Act. Dealing with that ques- 
tion, their Lordships observed that (at page 37): 


“When the alteration of a market area 
made under Section 5 is deemed to be a 
declaration made under Section 4 of the Act, 
it follows that it is obligatory on the Chief 
Marketing Officer to specify any area in the 
market area to be a market and further to 
specify any place in the market to be a market 
yard. The market and market yard notified 
for the original market area and before the 
alteration declared under Section 5, cannot be 
regarded as the market or the market yard 
for the new market area declared under Sec- 
tion 5.” 


22. On the basis of the above observa- 
tions, Mr. Srinivasan argued that since altera- 
tion of the market area and addition or de- 
letion of items of agricultural produce have 
both to be made by a notification under Sec- 
tion 5 of the Act, the reasoning of the Divi- 
sion Bench in Venkateshwara Traders’ case, 
while dealing with alteration of the market 
area, is equally applicable to addition of new 
items of agricultural produce for regulation 
of marketing, made under Section 5 of the Act. 

23. With great respect to their Lord- 
ships who decided Venkateshwara Traders’ 
case, we doubt the correctness of the view 
expressed by them that an alteration of the 
market area brought about by issuing a noti- 
fication under Section 5 of the Act, would 
necessitate the issue of a fresh notification by 
the Chief Marketing Officer under Section 6 
(2) of the Act specifying the market and the 
market yard. In the present cases as we are 
dealing with the effect of addition of new items 
of agricultural produce, we do not consider it 
necessary to refer to a Full Bench the ques- 
tion whether the decision in Venkateshwara 
Traders’ case lays down the law correctly. 

24. Moreover, the definition of the 
expression ‘notified agricultural produce’ is 
wide enough to include not only items of 
agricultural produce which were originally 
notified under Section 4 of the Act (or the 
corresponding provision in any of the repeal- 
ed enactments), but also items of agricul- 
tural produce which may be subsequently 
added by a notification or notifications under 
Section 5 of the Act. Hence, there appears 
to be some difference between the effect of 
an alteration of the market area by issue of 
a notification under Section 5 of the Act and 
the effect of addition of new items of agri- 
cultural produce (the marketing of which is 
to be regulated in the market area) by issue 
of a notification or notifications under Sec- 
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tion 5 of the Act. On this ground the deci- 
sion in Venkateshwara Traders’ case is also 
distinguishable. 


25. Mr. Srinivasan next contended, 
that the words ‘specified in the. notification’) 
occurring after the words ‘notified agricultu- 
tal produce’ in clause (b) of Section 6 (2) of 
the Act, should be understood as having re- 
ference to the notification issued under Sec- 
tion 4 of ihe Act and that hence whenever 
there is an addition to the items of agricultural 
produce notified under Section 4 of the Act, 
there should be a fresh notification by the 
Chief Marketing Officer declaring the market 
yard in respect of such new items of agri- 
cultural produce. 


26. We are unable to accept the con- 
tention of Mr. Srinivasan that the words 
“specified in the notification” occurring in 
clause (b) of Section 6 (2) of the Act, have 
reference to- a notification under Section 4] 
of the Act. Though the language of Cl. (b) 
of Section 6 (2) is not happy, the words 
“specified in the notification” in the clause, 
have, in our opinion, reference to the noti- 
fication under Section 6 (2) (a) and not to the 
notification under Section 4 of the Act. 

27. Lastly, it was contended by Mr. 
Srinivasan that in the market and the market 
yard specified by the Chief Marketing Officer 
by his notification dated 16-12-1968 regula- 
tion of marketing can be done in regard to 
only those items of agricultural produce which 
had been notified under Section 4 of the Act 
prior to 16-12-1968 and not those items of 
agricultural produce which were subsequently 
added by the Government by its notification 
a 8-6-1973 issued under Section 5 of the 

ct. 


28. As stated earlier, the expression 
‘notified agricultural produce’ has been defined 
in Section 2 (28) of the Act as any agricultu- 
ral produce which the State Government has, 
by notification issued under Sections 4 and 5, 
declared as an agricultural produce, the 
marketing of which shall be regulated in the 
market area. The area declared as market 
and the place declared as market-yard under 
Section 6 (2) of the Act; can be market and 
the market yard for regulated marketing of 
any new items of agricultural produce declar- 
ed as such, whether the notification under 
Section 5 of the Act so declaring those items, 
has been issued prior to, or subsequent to, 
the declaration of the market and the market 
yard under Section 6 (2) of the Act. There 
is nothing in Section 6 (2) (b) which restricts 
the scope of regulated marketing in the mar- 


“ket yard, to only those items of agricultural 


produce which had been declared as such 
under Section 5 prior to the declaration of ‘a 
Specified place as the market yard. 

_ 2. We are unable to agree with the 
view of the learned single Fudge that after 
the issue of the notification dated 8-6-1973 
under Section 5 of the Act adding new items 
of agricultural produce as_ notified agricul- 
tural produce, there should be a fresh noti- 
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fication under Section 6 (2) of the Act dec- 
laring the market and the market yard in 
respect of those new items of agricultural 
produce for the purpose of regulation of mart- 
keting of those new items. 

30. In the result, we allow these ap- 
peals, reverse the common order of the learn- 
ed single Judge, dated 22-1-1975, in Writ 
Petitions Nos. 748, 1078, 1168 and 1998 of 
1974 and dismiss those writ petitions. 


3i. Mr. Srinivasan requested that the 
respondents (writ petitioners) be granted 3 
months’ time to pay the arrears of market 
fee and license fee upto-date. We grant to 
the respondents (writ petitioners) three months’ 
time from to-day to pay such arrears of mar- 
ket fee and license fee. 


32. In the circumstances of the cases, 
parties shall bear their own costs both in 
these appeals and in the writ petitions. 


33. Let copies of this Judgment be 
sent forthwith to appellant-1 (the Secretary, 
Agricultural Produce Market Committee, 
Managalore) and to the learned Government 
Advocate. 

Appeals allowed. 
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Suneel Keerthi, Petitioner v. The Union 
of India and others, Respondents. 

Writ Petn. No. 6129 of 1974, DJ- 19-3- 
1975. 

(A) Contempt of Courts Act (1971), Sec- 
tion 15 (1) (b) — Not ultra vires Art. 14 of 
the Constitution. (Constitution of India, 
Art. 14). 

The imposition of the condition about 
the consent of the Advocate General cannot 
by itself invalidate. the section, nor can it be 
said that the power conferred therein is arbi- 
trary. The Advocate General is expected to 
exercise his discretion reasonably and in ac- 
cordance with the policy indicated by the 
Act, while considering the request for consent 
to move High Court to initiate action for con- 
tempt. The bare possibility that the discre- 
tionary power may be abused is no ground 
for invalidating the section. (Para 4) 

(B) Contempt of Courts Act (1971), Sec- 
tions 18, 19 (1) — Rules tt regulate contempt 
proceedings in the High Court of Karnataka, 
R. 7 — Criminal contempt — Procedure pre- 
scribed is not ultra vires Ss. 18 and 19 (1). 

Rule 7 provides preliminary procedure 
for initiating contempt proceedings. It en- 
ables High Court to scrutinise the allegations 
in the motion or reference to find out whe- 
ther or not there is any need to initiate con- 
tempt proceeding. If the Court decides that 
there is no need to take steps, it refuses to 
assume or exercise jurisdiction to punish for 
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contempt. Such a decision would not fall 
under Section 19 of the Act, and the peti- 
tioner has no right of appeal against that 
decision. Rule 7 cannct therefore be said to 
be invalid or contrary to Section 18 or 19 
of the Act. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1974 SC 2255 = 1975 Cri LJ 1 5, 6 

Mohandas K. Hegde, for Petitioner; K. S. 
Puttaswamy, ist Addl. Govt. Advocate, for 
Respondents Nos. 1 to 4 and 6. 

ORDER :— In this petition, under Arti- 
cle 226 of the Constitution, the validity of 
Section 15 (1) (b) of the Contempt of Courts 
Act, 1971 (which is hereinafter called ‘the 
Act’), and of Rule 7 of the ‘Rules to regulate 
contempt proceedings in the High Court of 
Karnataka’ is called into question. 

2. The petitioner is a land holder at 
Mooéabidabidri, South Kanara District. He 
has some pending litigation before the Court 
of Munsif, Karkala, as against Respondent 7, 
in respect of the tenancy claimed by the latter. 
According to him, respondents 4 to 7 have 
committed contempt of the said Court. Res- 
pondent 4 is the Hon'ble Minister for’ Re- 
venue, respondent 5 is a Member of the legis- 
lative Assembly and respondent 6 is the 
Hon’ble Minister for State for Small Scale 
Industries. The petitiorer wants to prosecute 
them for contempt. For that purpose, he ap- 
proached the Advocate General with an appli- 
cation under S. 15 (1) tb) of the Act seeking- 
his consent to move chis court for taking 
action against the said respondents. 

3. - Section 15 (1) (b) provides— 

“15. Cognizance of criminal contempt in 
other cases .— 

(1) In the case of a criminal contempt, 
other than a contempt referred to in 
Section 14, the Supreme Court or the 
High Court may take action on its own 
motion or on a motion made by— 
(a) The Advocate General; or 
(b) any other person, with the con- 
sent in writing of the Advocate- 
General.” 

The petitioner stat2s that the condition 
imposed by Section 15 (1) (b) is unreasonable 
without any guidances provided to the Advo- 
cate General as to how he should exercise 
his discretion, and therzfore, it, offends Arti- 
cle 14 of the Constitution. He further states 
that the Advocate General holds office during 
the pleasure of the Governor and in turn has 
to obey the instructions of the Government, 
and in the very nature of his position, it 
would be impossible for him to give consent 
to initiate contempt proceedings against the 
Hon’ble Ministers of the Government. 

4. I do not find much substance in 
the contention. The imposition of the said 
condition cannot by itself invalidate the sec- 
tion, nor can it be said that the power confer- 
red therein is arbitrary. The Advocate Gene- 
tal is expected to exercise his discretion rea- 
sonably and in accordance with the policy 
indicated by the Act, while considering a re- 
quest for consent to move this Court to initiate 
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value of the building and that it is highly 
essential for the convenience of their 
trade, These contentions unmistakably 
show that the defendants intended that 
the room should be a permanent one 
which should last at least until they re- 
moved it at the time of vacating the pre- 
mises, These pleas coupled with the 
mature of the construction leave no room 
for doubt that the structure is a perma- 
ment one and that it is contrary to the 
provisions of Section 108 (p). 

4. Counsel for the appellants 
strongly contended that even if the struc- 
ture which they had constructed is a per- 
manent one there was no ground to issue 
a mandatory injunction. Indeed counsel 
went so far as to contend that the court 
has no jurisdiction to direct removal of 
the room during the currency of the lease. 
Section 108 (p), as also the other clauses 
of the section stand imported into the 
tenancy in the absence of a contract or 
Tocal usage to the contrary, and the ap- 
pellant’s case that they had the plaintiff's 
permission to put up the structure having 
been rejected, it follows that they had 
committed a breach of the provisions of 
clause (p) by constructing this permanent 
structure. The appellants’ contention 
poses the question whether the plaintiff- 
landlord has a present remedy to ask for 
its removal or whether he should be 
compelled to wait till he evicts the ap- 
pellants. In Chhedj Manjhi v. Mahipal 
Bahadur Singh, AIR 1951 Pat 600. the 
tenant constructed certain pucca brick 
structures and the landlord sued among 
other things, for their removal. A Bench 
of the Patna High Court referred and 
after citing a decision of the Madras High 
Court in Ismaj Kani Rowthan v. Nazarali 
Sahib, (1904) ILR 27 Mad 211. that the 
rules laid down by the Transfer of Pro- 
perty Act substantially reproduce the law 
as it stood before. and the lessor has an 
option either to take the building or to 
pay compensation for it, or if he is un- 
willing to pay the compensation to allow 
the tenant to remove the building, held: 

“And there is no reason why. during 
the continuance of the lease. if the land- 
Tord objects to the erection of permanent 
structures, those permanent structures 
should not be removed. If there is no 
waiver or acquiescence and if the equi- 
table doctrine of estoppel bv acauiescence 
cannot be invoked, then Cl. (p) of S. 108 
must operate and the lessee cannot be al- 
lowed to construct permanent structures 
except for agricultura] purposes.” 

In thig view the learned Judges upheld 
the mandatory injunction granted by the 
Courts below directing removal of the 
structures, In Doraikannu Ammal v. 
Ramaswami Mudaliar. AIR 1940 Mad 32, 
the lessee of a land given for laying out 
a flower garden. erected cattle shed and 
1975 Ker,/12 XI G—23 
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his assignee erected in its place dwelling 
houses and other masonry structures. 
Leach, C. J. and Kunhiraman, J. held that 
the lessor was entitled to an injunction 
requiring the demolition of the house as 
well as the other buildings, Counsel for 
the appellants however sought to distin- 
guish this decision, contending that the 
Structures with which it was concerned 
were calculated to injure the leasehold 
permanently, This is not correct for the 
learned Judges refer not only to clause (o) 
but also to clause (p) of Section 108. In 
Kehari Singh v. Holasi, AIR 1914 All 285. 
a tenant who wag holding Abadi land 
under a Zamindar had built a compound 
wall and two rooms in the property, There 
Was no custom in the village under which 
tenant could erect new buildings without 
the permission of the Zamindar, The 
Zamindar sued for eviction of the tenant 
on the ground of these unauthorised con- 
structions and for an injunction for their 
removal. The Court held that the con- 
struction although unauthorised provid- 
ed no ground for eviction but being un- 
authorised the Zamindar could ask for 
their, demolition. There is no reference 
in this decision to Section 108 (p) but that 
is immaterial for the learned Judge found 
that the pacca constructions made by the 
tenant were not sanctioned by the village 
custom governing the lease. That being 
so, the same principle must apply to a 
construction which is in breach of the 
provisions of Section 108 (p). These three 
decisions establish that a landlord is en- 
titled even during the subsistence of the 
lease, to ask for the removal of perma- 
nent structures erected bv the tenant, 
contrary to Section 108 (p) or the custom 
governing the lease, 


5. As against the above decisions 
counsel for the appellants relied upon 
Punnam Satyanarayana v. Vegosina Nara- 
yana Raju, (1964) 1 Andh WR 337. A 
tenant constructed, among other things, 
two brick walls in the leasehold and the 
landlord brought a suit asking for their 
removal. A learned Judge of the Andhra 
Pradesh High Court refused the injunc- 
tion holding that “As the defendant has 
been found to be a lessee of the plaintiff. “ 
I do not think the mandatory injunction 
for demolition ef the walls should be 
issued, It is not shown that the erection 
of these walls constituted an act of waste; 
nor is it shown that it will not be possible 
for the defendant when hig lease termi- 
nates or when he is evicted, to restore the 
property to the plaintiff in the same con- 
dition in which it was taken by him on 
lease. from the plaintiff. The decision does 
not consider whether the act of the tenant 
was in violation of anv covenant of the 
lease or whether the structure was a 
permanent one and it also makes no refer- 
ence to Section 108 (p) or to any of the 
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earlier decisions bearing on the question. 
If the decision can be constructed. as 
covering the point in the present case I 
do not find it possible, with sreat respect, 
to agree that for breach of the term of a 
lease prohibiting the construction of a 
permanent structure either in itself or 
by virtue of clause (p) of Section 108, a 
mandatory injunction should not issue or 
that it could issue only where the tenant 
is unable to restore the property to the 
landlord in the same condition in which 
it was taken bv him at the time of the 
lease. In mv view. there is no reason 
why the landloré’s right under S. 108 (p) 
should be abridged in this manner or the 
tenant should be licensed to commit 
breach of the covenant. The tenant’s duty 
in this respect, is correlated to the land- 
lord’s right and the breach of that duty 
clearly gives the landlord an enforceable 
right. I find no principle to suspend that 
right till the time he evicts the tenant. 
With great respect I prefer the decisions 
cited earlier which have held that the 
landlord is entitled to an injunction. 


6. Counsel for the appellants also 
referred to paragraphs 1240 and 1241, 
Volume 23, 3rd Edition of MHalsbury’s 
Laws of England. Those paragraphs deal 
with cases of waste and not case like the 
present, Indeed Perivanan Chetty v. 
Govinda Rao, AIR 1932 Mad 328 at p. 336. 
shows that under the English Law a 
tenant may lawfully erect buildings which 
improve the value of the land. Even so, 
it is worth reading the following passage 
from paragraph 1284 of the same Volume 
of Halsbury: 


“A breach of an express covenant 
against making alterations or erecting new 
buildings will be enforced by injunction.” 
This extract supports the view that the 
Court is not powerless to issue an order 
of injunction in the present case. 

7. The provisions of Section 108 
(p) imports a negative covenant and the 
law is well settled that “In the case of a 
negative covenant or stipulation the 
Court will in general enforce compliance 
by injunction without regard to the aues- 
tion of convenience or the amount of 
damage caused.” (Halsbury’s Laws of 
England. Volume 21, 3%d Edition. para- 
graph 744). The following passage from 
the speech of Lard-Cairns L. C. in Do- 
horty v. Allman, (1878) 3 AC 709. is 
worth reading: 


“If parties, for valuable considera- 
tion with their eyes open, contract that a 
particular thing shall not be done. all 
that a Court of Eauitv has to do is to sav. 
by way of injunction. that which the par- 
ties have already said by wav of cove- 
nant. that the thing shall not be done: 
and in such case the injunction does 
nothing more than give the sanction of 
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the process of the Court to that which 
uleady is the contract between the par- 
jes,” 

Counsel for the appellants made a final 
submission that a decree for damages 
might be substituted for the injunction 
and that it will serve the justice of the 
case, There is no plea in the written 
statement nor even a ground in the memo- 
randum of appeal in this regard, much 
ess any evidence as io what would con- 
stitute adequate damages. Apart from 
the question whether damages would 
meet the requirements of the case. this 
belated plea must ail on this short 
ground, 


8. I confirm the judgment and de- 
cree of the Court below and dismiss the 
appeal with costs, 

Appeal dismissed. 
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M/s. Gwalior Rayon Silk Mfg. (Wve.) 
Co. Ltd.. Petitioner v. The Union of 
India and another, Respondents. 

O. P. No. 1947 of 1972, D/- 28-1-1975. 

(A) Emergency Risks (Factories) In- 
surance Act (1962). Section 1(3) — Ex- 
piry of Act — Proceeding for investiga- 
tion in respect of premiums evaded or 
payable ete. can be initiated even after 
expiry of Act — (Emergency Risks 
(Goods) Insurance Act (1962), S. 1(3)) 
— (General Clauses Act (1897). S. 6). 


Section 1(3) of koth the Acts viz. 
Emergency Risks (Factories) Insurance 
Act, 1962 and Emergency Risks (Goods) 
Insurance Act, 1962 provides that expiry 
of the Acts shall not effect anything done 
or omitted. to be done before such expiry 
and that Section 6 of zhe General Clauses 
Act will apply. The result is that action 
taken before the expiry can be continued 
and even fresh action can be initiated 
under the Act in respect of contraven- 
tions etc. made while it was in force, The 
contention that since payment of premium 
is the consideration which must precede 
the contract, ascertainment of premium 
subsequently. in respect of an antecedent 
period expired, is purnoseless and futile 
as the contract of insurance could not 
come into being at all does not help the 
petitioner because assuming that in the 
light of investigation into the premiums 
evaded or payable a contract of insurance 
cannot come into being, the Court will not 
be justified in staying the hands of the 
authorities from investigating into what 
the Acts authoriseqd them to investigate. 
Morecver eyen assuming that premium is 
consideration for the insurance, there is 
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no reason why the same cannot be subse- 
quently ascertained where the premium 
was only promised and not paid. AIR 1973 
Ker 2 and AIR 1971 Andh Pra 145. Fol- 
(Paras 6, 8. 9, 10) 
Cases Referred: Chronological Paras 
AIR 1973 Ker 2 = 1972 Ker LR 482 7.9 
AIR 1972 Pat 314 = 42 Com Cas 371 7 
AIR 1971 Andh Pra 145 = 1971 Lab E 
651 
AIR 1971 Mad 442 = 84 Mad LW 389 7 
AIR 1970 SC 494 = 1970 Cri LJ 588 6.8 
(1970) Writ Petns, Nos. 2262, 2296, 2297. 
2298 and 3075 of 1970 = 1971 All ae 


231 
A 1962 SC 945 = 1962 Supp (2) SeA 
0 


AIR 1959 SC 609 = 1959 Cri LJ 782 6 
AIR 1947 FC 38 = 48 Cri LJ 886 6.8 
(1947) 1 All ER 205 = 1947 AC 362 
(1946) 2 All ER 529 

K. P. Kesava Menon and K. P. G. 
Menon, for Petitioner; R. Ratna Singh 
and Central Govt. Pleader. for Respon- 
dents. 


ORDER :— Messrs. Gwalior Rayon 
Sik Manufacturing (Weaving) Co. Ltd. 
(Pulp Division), Mavoor, the petitioner 
in this writ petition. seeks to quash 
certain proceedings taken by the respon- 
dent under the provisions of the Central 
Emergency Risks (Factories/Goods) In- 
surance Acts, 1962 (Acts 62 and 63 of 
1962); to declare Exts. P-1 and P-2 com- 
munications of the 2nd respondent ad- 
dressed to the petitioner invalid; and to 
prohibit the respondents from proceeding 
with further investigations in pursuance 
of the Central Acts. 


2. As is seem noticed in the iudi- 
cial decisions which have considered. the 
position, the two Acts referred to earlier, 
were intended to ensure the smooth flow 
and even course of commercial and indus- 
trial activities during Proclamation of 
Emergency, made by the President of 
India on 26-10-1962 consequent on the 
Chinese invasion of this country in Octo- 
ber, 1962. The Acts were modelled on 
the lines of the War Risks Insurance Act 
which was in force in Great Britain dur- 
ing the time'of the Second World War, 
and the provisions of which were extend- 
ed to India during that period. It was 
realised after the Chinese aggression that 
due provision should be made for re- 
plenishment of raw material needed for 
the factories and other industrial concerns 
and for recoupment of loss and damage to 
goods by enemy action. This was neces- 
sary to keen up the even tempo of com- 
mercial and economic activities, The 
magnitude of the task and the large 
amount involved in providing the neces- 
sary indemnity against loss, required that 
the Union Government itself should come 
forward. as the insurer for the loss and 
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damage sustained. The Acts brought into 
being certain compulsory insurance 
schemes under which compensation was 
payable in respect of the loss. The 
schemes were statutory schemes which 
had to be laid before Parliament, They 
provided for the mode of valuation of the 
goods and assets, the payments of pre- 
mium, application for insurance polev. 
terms and. conditions of such policy. set- 
tlement of claim on the policy. and the 
like. The Union Government was to 
undertake 80% of the liability for the 
sum insured, and the remaining 20% was 
to be borne by the owner, presumablv to 
inspire a feeling in him that he still re- 
mained the owner of the goods. Except 
for certain differences in regard to the 
numbering. sequence and arrangement of 
some of the Sections, the provisions in 
the two Acts are practically identical. It 
would. therefore be enough to notice the 
provisions of one of the Acts. Section 1 
(3) of the Emergency Risks Goods In- 
surance Act reads as follows: 


“1 (3) It shal] remain in force during 
the period of operation of the Proclama- 
tion of Emergency issued on the 26th 
October, 1962 and for such further period 
as the Central Government mav. by noti- 
fication in the Official Gazette, declare to 
be the period of emergency for the pur- 
poses of this Act, but its expirv shall not 
affect anything done or omitted to be done 
before such expiry and Section 6 of the 
General Clauses Act. 1897, shall apply 
upon the expiry of this Act as if it had 
been repealed by a Central Act,” 
Identical is the language of Section 1 (3) 
the Emergency Risks (Factories) Insurance 
Act also hereinafter referred to as the 
Factories Insurance Act, for short, Sec- 
tion 2 is the definition section. It is un- 
necessary to notice any of the definitions 
for the purpose of this writ petition. Sec- 
tion 3 occurs in Chapter II which provides 
for insurable goods and insurance scheme. 
The provision: regarding insurance scheme 
is contained in Section 3(1) of both the 
Acts, The Scheme itself is defined under 
Section 2 (k). Clause 7 of Section 3 of 
the Factories Insurance Act contained a 
provision for laying the scheme before the 
Houses of Parliament. Section 5(4) of 
the said Act reads as follows: 


“5 (4), Whoever. contravenes the 
provisions of sub-section (1) or the pro- 
viso thereto, or, having taken out a poliev 
of insurance as required by that sub-sec- 
tion, fails to pay anv instalment of pre- 
mium thereon which is subseauently due. 
shall be punishable with fine which mav 
extend to two thousand rupees and with 
a further fine which mav extend to one 
thousand rupees for every dav after the 
first on which the contravention or failure 
continues, and such punishment shall be 
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without prejudice to any other penalty 
or liability incurred in consequence of 
such contravention or failure.” 

Section 8 of the Act empowers any per- 
son authorised by the Central Government 
to ascertain whether or not the owner or 
occupier of any property reauired to ba 
insured under the Act has taken out a 
policy of insurance as required by the 
Act, in respect of such property. and also 
to investigate the insurable value of any 
such property or to estimate damages 
suffered by any property insured under 
the Act. For carrying out these duties, 
the person authorised is empowered to re« 
quire the owner or the occupier of the 
property to submit account books or other 
documenis or furnish such information ag 
he may reasonably think necessary. He 
is also empowered at any reasonable time 
to enter any premises comprising the pro- 
perty, inspect the premises and call 
upon the person found on such premises 
to produce before him and allow him ta 
examine, such account books or other 
documents thought to be necessary or to 
furnish other relevant information. By 
Section 11 of the Act. where a person 
has evaded payment by way of premium 
or any money payable by him under the 
Act the Central Government is given 
power without prejudice to the provi- 
sions of sub-section (4) of Section 5 to de- 
termine the amount which has been so 
evaded and the amount so determined 
shall be pavable by such person and shall 
be recoverable as provided in sub-sec~ 
tion (2). Sub-section (2) provides for the 
amount being recovered aS an arrear of 
land revenue, 


3. Turning now to the provisions 
of the Statutory Scheme, paragraph 13 of 
the same provides for determination of 
the amount of the evaded premium in ac- 
cordance with the third schedule. Sub- 
clause (2) of the said paragraph provides 
for an appeal to the Central Government 
against the decision, It is unnecessary to 
notice in detail the other provisions of 
the Act or of the Scheme. 


4, By Ext. P-1 notice dated 26-7- 
1971, the 2nd respondent viz, the En- 
forcement Officer gave notice to the peti- 
tioner that it was necesŝary to check up 
the premium paid, in respect of certain 
periods for the vears 1963, 1965. 1966 ete, 
and demanding production of certain 
specified records. By another communi- 
cation Ext. P-2 dated 28-2-1972 (in be- 
tween there was correspondence between 
the petitioner and. the Officer) the peti- 
tioner was again called upon to furnish 
copies of certain calculation statements 
for failure to pay in respect of certain 
quarters, and to furnish other informa- 
tion and details called for in the com- 
munication. The petitioner replied by 
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Ext. P-3 dated lith March 1972 in’ which 
he stated that as the Central Acts 62 and 
63 of 1962 had terminated by the lifting 
of the emergency and had ceased to have 


force on and from 10-1-1968 when the 


notification of emergency was revoked by 
the President, no step or action under 
these Acts could be initiated against the 
petitioner. and the 2nd respondent has no 
statutory authority or jurisdiction to do 
so. It was thereafter that the petitioner 
approached this Court and filed this writ 
petition for the reliefs already detailed. 


5. It appears to me that this writ 
petition is premature: and that the peti. 
tioner has approached this Court when 
the matter is in an exploratory stage and 
the Officer was merely gathering the 
materials for the purpose of satisfving 
himself as to whether the petitioner had 
complied with the provisions of the Act 
or not. But the petitioner’s Counsel con- 
tended that he apprehended drastic and 
Penal action: and unless he approached 
this Court at the earliest stage, he might 
well find that he had ‘missed the bus,’ 
Rather than preclude the petitioner on 
the ground that the writ petition is pre- 
mature, I would discuss and deal with the 
contention on the merits, 


6. The contention strongly press- 
ed was that the Acts in question were. 
by reason of Section 1 (3), to remain in 
force only during the operation of the 
Proclamation of Emergency issued on 
26th October, 1962; that the Proclamation 
having been revoked and the emergency 
having been lifted on 10-1-1968. the Acts 
lapsed; and that being temporary enact- 
ments, with the death of these Acts, no 
action could be taken under their provi- 
sions. Section 1 (3) of both the Acts pro- 
vides that the expiry of the Acts shall not 
affect anything done or omitted to be 
done before such expiry and that Sec- 
tion 6 of the General Clauses Act was to 
apply on the expiry of the Acts as if they 
had been repealed by a Central Act, The 
scope of the expression “anything done or 
omitted to be done” had come up for the 
judicial consideration by the Courts in 
England and India. The relevant deci- 
sions are noticed in detail in the Indian 
decisions to which reference will be made 
presertly, I do not propose to cover the 
ground all over again. In R. v. Wicks, 
(1946-2 All ER 529) ‘things previously 
done or omitted to be done’ were held 
wide enough to make the provisions of 
the statute operate in respect of any act 
done before its expiration, and therefore 
expiration did not affect the liability to 
puniskment under the Statute or prosecu- 
tion of legal proceedings for inflicting that 
punishment. In Wicks v. Director of 
Public Prosecutions, (1947-1 All ER. 205), 
the House of Lords, affirming the deci- 
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sion of the Court of criminal appeal (1946- 
2 All ER 529), and speaking through Vis- 
count Simon, Lord Chancellor, observed 
(in relation to Section 11 (3) of the Emer- 
gency Powers Act. Similarly worded, as 
Section 1(3) of the Act here involved), 
that “Parliament did not intend sub-sec- 
tion (3) to expire with the rest of the Act 
and that its presence in the Statute pre- 
serves the right to prosecute after the 
date of expiry.” The Federal Court of 
our country considered the meaning of 
this expression “acts done or omitted to 
be done.” in J, K. Gas Plant Manufactur- 
ing Company Ltd. v. Emperor, (AIR 1947 
FC 38 at pp. 46 and 47) and accepted the 
principle of the above decision of the 
House of Lords. The Supreme Court had 
occasion to consider and to interpret these 
expressions in Gopichand v. Delhi Ad- 
ministration, (AIR 1959 SC 609 at p. 615); 
and again in the State of Orissa v. Bhu- 
pendra Kumar, (AIR 1962 SC 945 at 
p. 953). The matter was again considered 
in M/s. Rayala Corporation v. Director of 
Enforcement, New Delhi, (AIR 1970 SC 
494). In the last of these cases it was ob- 
served by the Supreme Court that the 
thing done or omitted to be done can 
comprise only action already taken while 
the statutory provision was in force, but 
cannot justify the initiation of fresh pro- 
ceeding which will not be covered by the 
said expression, 

7. After noticing the above deci- 
sions (or some of them) a Division Bench 
of the Madras High Court in M/s. Stone- 
ware Pipes (Madras) Ltd. v. Union of 
India, (AIR 1971 Mad 442) took the view 
that the liability to pay premium evaded, 
arises only on its determination. and a 
demand being made on the defaulter. 
Where therefore, proceedings for determi- 
nation of premium and its recovery were 
taken under Section 11 of the Act after 
its expiry. it was held that the said pro- 
ceedings cannot be saved under S. 1 (3), 
as the proceedings are not in respect of a 
liability incurred or a right accrued prior 
to the repeal contemplated bv Section 6 
of the General Clauses Act. It was also 
held that the phraseology that “nothing 
shall affect anything done or omitted to 
be done” would not save the proceeding 
as the same would be apposite only to 
things completed either by an act or by 
an omission before the expiry of the Act. 
This ruling of the Madras High Court is 
in the petitioner’s favour. But the same 
was dissented from by a Division Bench 
ruling of this Court in M/s. Marikar 
Motors Ltd, v, Chief Enforcement Officer, 
Emergency Risks Insurance Scheme, Mad- 
ras. (AIR 1973 Ker 2). This Court ex- 
pressed disagreement with the Madras 
view. This Court noticed the decision of 
a Division Bench of the Patna High Court 
in Eastern Bihar Divisional Chamber of 
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Commerce’s case (AIR 1972 Pat $14), of 
the Andhra High Court in Union of India 
v. Thammana Sitaramanjaneyulu, (AIR 
1971 Andh Pra 145), and of the Allahabad 
High Court in Writ Petns, Nos. 2262. 2296. 
2297, 2298 and 3075 of 1970 (said to be not 
yet reported)* all of which had taken a 
view contrary to the one expressed in the 
Madras case. This Court observed at 
page 7: 

“We are in respectful disagreement 
with the learned Chief Justice. The rea- 
sons stated by him do not persuade us to 
accept his line of thinking. The opposite 
view reflected in the judgments of the High 
Courts of Patna, Allahabad and Andhra 
Pradesh, referred to above. according to 
us reflects the correct view and we hold 
that the liability under the temporary 
Act would continue to subsist upon its 
expiry and proceedings could be com- 
menced to give effect to that liability. 
The action taken against the petitioner is 
valid also from the standpoint of Art. 358 
of the Constitution, which provides that:— 


“While a proclamation of Emergency 
is in operation, nothing in Article 19 shall 
restrict the power of the State as defined 
in Part III to make any law or to take, 
any executive action which the State 
would but for the provisions contained in 
that part be competent to make or to 
take, but any law so made, shall, to the 
extent of the incompetency. cease to have 
effect as soon as the Proclamation ceases 
to operate, except as respects things done 
or omitted to be done before the law so 
ceases to have effect,” 

Therefore, the Enforcement Officer is 
justified in starting proceedings for reali- 
sation of the evaded premium and the 
compounding fee, which the petitioner is 
bound to pay. The complaint of the peti- 
tioner that the action initiated is viola- 
tive of Article 19 (1)'(f) of the Constitu- 
tion has also no force in the above cir- 
cumstances,” 

I am bound bv the above Division Bench 
Ruling. In the light of the same. I hold 
that there is no merit in the petitioner’s 
contention, 

8. The view accepted by the Divi- 
sion Bench of the Kerala High Court, 
which is the same that was taken by the 
Andhra, Allahabad and Patna Courts is 
briefly this. If Section 6 of the General 
Clauses Act is made applicable to the 
temporary Act, action taken before the: 
expiry of the Act, can not only be con- 
tinued, but even fresh action can be ini- 
tiated under the Act in respect of contra- 
ventions made while it was in force. This 
was based, in particular, on a passage in 
the Supreme Court decision in AIR 1970 
SC 494. distinguishing AIR 1947 FC 38. 
The passage reads as follows: 


*(Since reported in 1971 All LJ 231). 
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had been started before the Defence of 
India Act ceased to be in force, and, se- 
condly the language introduced in the 
amended sub-section (4) of Section 1 of 
the Act had the effect of making applic- 
able the principles laid down in Section 6 
of the General Clauses Act, So that a legal 
proceeding could be instituted even after 
the repeal of the Act in respect of an of- 
fence committed during the time when 
the Act was in force.” 

Section 1 (3) of the Acts 62 and 63 of 1952 
expressly attracts Section 6 of the Gene- 
ral Clauses Act, There is also Article 358 
of the Constitution, which provides that 
on revocation of the proclamation of 
emergency. any law made during the time 
it was in operation. shall cease to have 
effect, except as regards things done or 
omitted to be done before the law ceas2s 
to have effect. 


9. The petitioner’s Counsel con- 
tended that one important aspect has 
been completely lost sight of by the Divi- 
sion Bench ruling of our Court in Mis. 
Marikar Motors Ltd’s case, (AIR 1973 Ker 
2). The ascertainment of the premium 
payable or the premium evaded, it was 
said, can only be for the purpose of en- 
forcing payment of the same and. effect- 
ing an insurance of the goods or factories 
as contemplated by the Acts. While in 
a contract of insurance, payment of pre- 
(mium is the consideration which must 
‘precede the contract, ascertainment of 
‘premium subsequently, in respect of en 
‘antecedent period expired, cannot, it was 
said, fructify in a contract of insuranc2; 
for, to do so. would be to reverse the 
order of things in a contract of insurance, 
las known to law. If a contract of in- 
surance cannot be constituted, ascertain- 
ment of premium, besides being purpose- 
‘less and futile, would also become im- 
possible in law. So ran the argument. I 
find it difficult to appreciate this argu- 
ment. Assuming. without deciding. that 
in the light of the investigation into tke 
premium evaded or payable a contract of 
insurance cannot come into being. this 
Court would not be justified in staving 
the hands of the 2nd respondent from in- 
ivestigating into what the Acts permit him 
to investigate under the provisions of 
Section 8 (1). referred to earlier as a sam- 
ple. Whether, after such investigation. 
he is entitled to bring into being a con- 
tract of insurance or not, is a point that 
does not strictly arise at this stage. 


10. That apart. I may Point out 
that a similar argument — practically 
the same argument — was dealt with and 
considered. by the Andhra High Court in 
the ruling noticed earlier (See para- 
graphs 58 to 66). In substance the deci- 
sion of the Andhra High Court keld. that 
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insurance may be either contractual or 
statutory, and nothing prevented a statu- 
tory insurance resulting in respect of an 
antecedent period on determination of 
premium payable or evaded, ascertained 
subsequently. It was also observed that 
such a contract of insurance would not 
fall outside the legislative Entry 47 of 
List I of the Seventh Schedule of the 
Constitution, The argument as to legis- 
lative competence was not advanced be- 
fore me; and as to the argument that a 
contract of insurance cannot fructify and 
therefore ascertainment of premium is 
futile and illegal, the same does not ap- 
peal to me. Even assuming that premium 
is consideration for the insurance, I do 
not see why the same cannot be subse- 
quently ascertained where the premium 
was only promised but not paid. The 
reasoning of the Andhra Pradesh High 
Court about statutory insurance also ap- 
pears attractive, 


11. Counsel for the petitioner and 
for the respondents have drawn my at- 
tention of the new Acts of 1971 (Acts 50 
and 51 of 1971 which have replaced the 
1962 Acts). I am not referring to these 
Acts as they have no application to the 
facts here, 

_ 12. I see no reason to interfere. I 
dismiss this writ petition, but in the cir- 
cumstances, without costs, 

Petition dismissed. 
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Kavunny Chakkiar, Appellant v. 
ila Gurukkal and another, Respon- 
ents. 


Second Appeal No, 988 of 1971. D/- 
28-6-1974.* 

(A) Limitation Act (1963). Arts. 64 
and 65 — Defendant claiming to be in con- 
tinuous possession as a lessee — Lease not 
proved — Adequate continuous possession 
by itself would be incapable of founding 


a prescriptive title or even a prescriptive 
tenancy right, 


Ig a party in actual possession of the 
property admits that he holds a limited 
interest in it (e.g. as a lessee) he cannot 
plead prescriptive title in regard to pene- 
ral ownership, but he may. successfully 
plead his adverse possession to the extent 
of the interest claimed by him. In this 
case where the defendant who claim- 
ed that-ihe was in possession as a lessee 
from 1950 and the suit was brought in 
1963, that there was adequate continuity. 


*(Against order of Addl. Dist. J., Trichur. 
in A. S. No. 183 of 1968). 
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But in view of the finding that the lease 
set up by the defendant was not proved. 
the continuous possession was not capable 
of founding a prescriptive tenancy right, 
for it ig not enough if the person in pos- 
session claims a tenancy. there must be 
evidence to show the essential terms of 
the lease under which he purports to 
claim, (Paras 6. 7, 8) 

(B) Limitation Act (1963), Section 14 
— Words ‘or other cause of a like nature’ 
— Even liberal interpretation would not 
permit acceptance of contention that an 
incompetent plaintiff’s suit can be invok- 
ed by another plaintiff to claim exclusion 
of time, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2313 = (1970) 2 SCWR a 


C. S. Ananthakrishna Iyer. P. S. 
Krishna Iyer and M. Balakrishnan, for 
Appellant; T. M. Mahalinga Iver and 


M. K. Narayana Menon. for Respondents. 


. JUDGMENT :— The appeal by the 
additional plaintiff, now represented by 
his legal representatives, arises out of a 
suit for recovery of 63 cents of land with 
a building thereon, on the strength of 
title. The suit was allowed by the trial 
Court but was dismissed on the appeal 
pare bv the first respondent-first defen- 

ant. 


2. The property in dispute admit- 
tedly belongs to the plaintiffs’ tarwad. In 
1113, there was a Karar (Ext. P-1) in the 
tarwad under which the then Karnavan 
Kunjunni Chakkiar, relinquished his 
management in favour of Parameswara 
Chakkiar. the original plaintiff (herein- 
after called merely as the plaintiff). There 
were some disputes and. litigations in the 
tarwad and these were referred to arbi- 
tration, which led to an award Ext, P-4, 
providing for a maintenance arrangement, 
The plaintiff’s case in brief is as follows: 
In 1113 he leased the building to one 
Marath Achutha Menon. ‘The first defen- 
dant (called for brief the defendant) be- 
gan residing in the building under Achu- 
tha Menon and ran a ‘Kalari’, Some time 
later he vacated the building but in 1118 
again took it on a monthly rent of Rs. 3/-. 
While thus in occupation he attempted to 
trespass on the property and in order to 
cover the trespass created a letter in col- 
lusion with Kunjunni Chakkiar. The 
plaintiff thereupon sent him a lawyer's 
notice (of which Ext. P-5 is a copy) on 
19-2-1125 demanding surrender of the 
building with arrears of rent. On 20-2- 
1125 the defendant trespassed on the com- 
pound in which the building stands on 
the strength of the collusive letter (of 
which Ext, D-1 is a copy) and on 24-2- 
1125 he sent a reply (Ext. P-6) through 
his lawyer claiming that he was a lessee 
of the land and building under Kunjunni 
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Chakkiar, The plaintiff and one Madhava 
Chakkiar, the seniormost member of an- 
other branch filed O. S. 278 of 1954 for 
recovery of the land and building. The 
defendant contested the suit, setting up 
the alleged lease from Kunjunni Chak- 
iar. The suit was decreed by the trial 
Court by the judgment Ext. P-7 dated 
24-11-1956. This judgment was however 
reversed by the appellate Court which 
dismissed. the suit (Ext. P-11 dated 15-2- 
1958 is the judgment). The two plaintiffs 
thereupon preferred S. A. 487 of 1958 in 
the High Court, which dismissed the ap- 
peal by the judgment Ext, P-12 dated 
21-6-1962. The High Court held that a 
suit would lie only on behalf of the tar- 
wad and not on behalf of anv tavazhi and 
as there wag no suit on behalf of the tar- 
wad it had to be dismissed. Kunijunni 
Chakkiar died on 15-9-1957 and the plain- 
tiff thereupon became the karnavan, com- 
petent to represent the tarwad. He ac- 
cordingly claimed recovery of the land 
and building with mesne profits from 
20-2-1125. and some amounts by wav of 
damages, 


_ 8. So far ag relevant, the conten- 
tions of the defendant were that he had 
not committed any trespass and that he 
had not taken the building on rent in 
1118, Kunjunni Chakkiar leased the 
building and land to him on 11-12-1112 
for an annual rent of Rs. 36/-, which was 
to be adjusted. against the interest on the 
premium amount of Rs. 300 which he had 
received, Kunjunni Chakkiar had also 
given him the document Ext. D-1 evi- 
dencing the terms of the lease. Since 
then. he was in undisputed possession of 
the property as lessee and owing to his 
long adverse possession, the title of the 
plaintiff's tarwad was destroyed. 


_ A The trial Court decreed the suit 
in favour of ‘the plaintiff. awarding him 
mesne profits for 3 vears at the rate of 
Rs. 250/- a year and damages amounting 
to Rs. 50/-. On appeal by the defendant, 
the learned Additional District Judge, Tri- 

ur, set aside the decree for recovery of 
Property and mesne profits, allowing the 
appeal to that extent, 


5. _ Counsel for the appellant con- 
tended in the first place that as the plain- 
tiffs title is admitted and found. the de- 
fendant can successfully resist the praver 
for ejectment only by establishing the 
lease set up by him and as the lease has 
been concurrently found against, a decree 
for eviction must follow. In order to 
deal with this contention. it is necessary 
to recall briefly the rival contentions of 
the parties and the findings of the Courts 
below. While the plaintiff alleges that 
the defendant came to occupy the build- 
ing under a lease of 1118 and that later 
in Kanni 1125 he trespassed on the land. 
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the defendant contends that he is holding 
both the building and land under a lease 
dated 11-12-1112 granted by Kunjunni 
Chakkiar for an annual rent of Rs. 36/- 
which was to be adiusted against the in- 
terest on Rs. 300/- being the premium. In 
proof of this alleged lease the defendant 
has produced Ext. D-1. copy of a letter 
given by Kunjunni Chakkiar. embodying 
the terms of the lease. The trial Court 
has held that Ext. D-1 was collusively 
created by Kunjunni Chakkiar and the 
defendant, that the defendant did not get 
possession in 1112 as claimed by him and 
that the evidence and circumstances dis- 
prove his case that he is a lessee of the 
land and building. It further held that 
Marath Achutha Menon was the tenant 
of the building under Ext. P-14 dated 1-3- 
1113 and that the defendant came in as 
lessee of the building in 1118 and ob- 
tained possession of the land in Kanni 
1125, The lower appellate Court has 
confirmed these findings except that it 
observes that there was no evidence of 
any fresh lease of the building to the de- 
fendant (in 1118) and so he must have 
continued in occupation under the ori- 
ginal lease granted to Marath Achutha 
Menon. The result of the concurrent 
findings is that the lease set up bv the 
defendant is without basis and that Exhi- 
bit D-1 is a collusive document created 
by him and Kuniunni Chakkiar. In the 
face of these findings the appellant’s con- 
tention, that whatever other defences the 
defendant might have, he cannot resist 
the suit on the unproved lease has to be 
accepted. as. the plaintiff’s title is clear. 


6. In the trial Court the defen- 
dant had raised a plea that he has per- 
fected absolute title by his adverse pos- 
session from 1112, Now the plaintiff ad- 
mits that the defendant came upon the 
land in 1125. The Courts below while 
rejecting the defendant’s plea have ac- 
cepted the plaintiffs case on this point. 
The trial Court rejected the plea of ad- 
verse possession. holding that in view of 
his definite case that he was in posses- 
Sion aS a lessee the defendant did not 
have the necessary animus to hold the 
proverty as his own or in his own right 
against the plaintiffs tarwad. The lower 
appellate Court did noj expressly reject 
this contention, but did so in effect when 
it held that by asserting to be a lessee 
for over 12 vears the defendant has mere- 
ly prescribed for a lessee’s right. No at- 
tempt was made before me to maintain 
that the defendant has acquired absolute 
title by prescription, obviously for the 
reason that despite a passing claim to 
that effect. the burden of the defendant's 
written statement is that he is holding as 
a lessee. Adverse possession postulates 
a hostile possession which carries a noto- 
rious disavowal of the true owner’s title 
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and constitutes an invasion of that title. 
The defendant’s plea of tenancy both in 
the written statemen = in this case and the 
written statement (Ext. P-8) in O. S. 278 
of 1954 carries no denial or invasion of 
the title of the plaintiffs tarwad to the 
suit property: on the other hand they 
imply an admission of that title. That a 
party who admits that he holds only e 
limited interest cannot plead. prescriptive 
title to general ownership is axiomatic 
The plea of acquisition of absolute title 
was thus correctly rejected bv the tria 
Court and it was not rightly sought tc 
be revived in the lower Court or this 
Court, 


T7. Passing to the acauisition of 
lessee’s right by prescription. there can- 
not be any doubt tkat such a right can 
be so acquired. As observed in the Law 
of Adverse Possession by Krishnaswamy 
(7th Edition), page 165. “The extent of 
the adverseness of the possession depends 
on the extent of the claim of right under 
which possession ig obtained and kept” 
and “Where the claim of adverse posses- 
sion is restricted to a limited interest in 
the property. the possession is adverse to 
that extent only.” (page 166) 

And further, 


“If the party in accual possession of the 
property admits that he holds a limited 
interest in it, as for example that he 
holds as a mortgagee, he cannot plead 
prescriptive title in regard to general 
ownership, but he mav. in a suit for eject- 
ment, successfully plead his adverse pos- 
session to the extent of the interest claim- 
ed by him.” (page 166). 


8. That being the position in law, 
the only question on this aspect is whe- 
ther the defendant has prescribed for a 
lessee’s interest as held by the appellate 
Court. He has been in possession from 
1125 (1950) and the suit was instituted on 
21-6-1963: so that there was adequate 
continuity, But in view of the concur- 
rent findings —- with which I agree — that: 
the lease set up by the defendant has not 
been proved, this continuous possession is 
incapable of founding a prescriptive 
tenancy right, for it is not enough if the 
person in possession claims a tenancy: 
there must be evidence to show the es- 
sential terms of the lease under which he 
purports to claim. To uphold a perscrip-| 
tive lease, in the aksence of such evi- 
dence. will be to uphold a relationship 
that would be incapable of enforcement, 
This is of significance in the case of deri- 
vative or limited prescriptive rights. as the 
right of the owner is not completely ex- 
tinguished as with acquisition of absolute 
prescriptive rights. The former case postu- 
lates a dichotomy of interests with a legal 
nexus—whether it is a mortgage or lease 
—with definite incidents regulating the re- 
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lationship and law will have to enforce 
them, if and when required. If the terms 
of that nexus are unproved, law will have 
to operate in a vacuum which is an im- 
possible phenomenon. The result is the 
defendant’s claim to prescriptive lease 
must fail, as the lease and its terms have 
been found against, It is meaningless to 
say that one is a lessee, without proof of 
that lease and its terms. What therefore 


Annamma v. O. 


survives in this case — positively — is 
only the defendant’s plea that he is in 
permissive possession and — negatively 


-- the absence of anv hostile and adverse 
claim to the full ownership. This means 
that, notwithstanding the expiry of 12 
years, the right of the plaintiffs tarwad 
ig alive and the plaintiff is entitled to re- 
cover the property on the strength of 
title, 

9, Counsel for the appellant raised 
an alternative contention that in any case 
the suit is within time as the plaintiff is 
entitled to exclude the period during 
which O. S. 278 of 1954 was pending, 
under Section 14 of the Limitation Act or 
on the principles underlying that Section. 
particularly Explanation II, Now O, S. 
278 of 1954 was dismissed by the High 
Court (Ex. P-12 judgment) on the ground 
that it was brought by a tavazhi and not 
by the plaintiffs tarwad, which alone 
was competent to sue, In other words, 
the High Court held that the suit was by 
an incompetent plaintiff who had no cause 
of action, Section 14 has no application 
to such a situation and if counsel’s conten- 
tion is accepted an incompetent plaintiff's 
suit can be invoked by another plaintiff 
to claim exclusion of time under Sec. 14. 
Although as held by the Supreme Court 
in India Electric Works Ltd. v. James 
Mantosh, (1970) 2 SCWR 743 `= (AIR 
1971 SC 2313), the words “or other cause 
of a like nature” in the Section must be 
construed liberally, there is no warrant to 
extend the Section to one plaintiff who 
seeks to harness the benefit of a suit by 
another plaintiff. Nor does the failure of 
the earlier suit attract Explanation IT 
which merely equates misjoinder of par- 
ties and of causes of action with defect 
of jurisdiction for O. S. 278 of 1954 did 
not fail for either of these grounds. I 
reject the appellant’s contention. But for 
reasons already noticed, the title of the 
plaintiffs tarwad has not been extinguish- 
ed and the suit has to be allowed. 

10. I set aside the judgment and 
decree of the lower appellate Court and 
restore the judgment and decree of the 
trial Court. The appellants will get their 
costs in this Court and the lower appel- 
late Court from the first respondent. 

Order accordingly, 

k, 
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P. GOVINDAN NAIR, C. J.. P. SUBRA- 
MONIAN POTI AND V. KHALID, JJ. 

Annamma, Appellant v. Ouseph Tres- 
siamma, Respondent. 

Second Appeal No. 566 of 1970. D/- 
19-3-1975. 


(A) Contract Act (1872), Ss. 70 and 72 
— Civil P. C. (1908), O 21, Rr. 91, 93 — 
Suit for refund of purchase money — De- 
cree holder purchasing property in Court 
auction — Sale ineffective because judg- 
ment debtor had no saleable interest in 
property — Suit for refund of auction 
price — Maintainability — Doctrine of 
unjust enrichment — Applicability. 


A filed a suit against B and C for re- 
covery of a sum which was charged upon 
property bequeathed to B, C remained ex 
parte. A obtained a decree and purchased 
the property in Court sale which was 
also confirmed, But before delivery could 
be taken one M filed a suit claiming that 
the property belonged to her she having 
purchased it from B and that the decree 
and Court sale were not binding on her. 
This M was the wife of C in the first 
mentioned suit. Evidently the sale was 
taken by the wife but the husband was 
impleaded as the second defendant. A 
thereafter filed a suit against B for re- 
fund of auction price together with inte- 
rest, The cause of action alleged was 
that there had been total failure of con- 
sideration in the matter of the Court sale 
and this was occasioned by the fraud 
practised by the defendant and her collu- 
sion in the earlier suit with C, the second 
defendant, to keep the plaintiff in ignor- 
ance of the fact of conveyance: 

Held, that the suit was not maintain- 
able. (Case law discussed). (Para 8-A) 


An action for money had and receiv- 
ed founded on a plea of failure of consi- 
deration cannot succeed by merely show- 
ing that one person has lost and another 
has made a gain, Money had and receiv- 
ed was a development of a remedial form 
of action. All monies lost to one and 
gained by another cannot be said to be 
recoverable by reason of this rule irres- 
pective of all other considerations. There 
may not be a legal right in the person 
who has paid to recover it and a corres- 
ponding obligation in the one who hag 
benefited to return it. The rights must 
be founded on the theory of unlawful 
enrichment, It is not every gain or en- 
richment that is unlawful. Situations 
calling for redress for civil wrongs are 
conceived by the law of contracts as well 
as the law of torts, It is not easy to as- 
sume a moral code which covers all 
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categories of cases, which fall outside 
the purview of these. (Para 7) 


In the case of a judgment-debtor who 
has in no way contributed to the situa- 
tion resulting in a Court sale of property 
to which the judgment-debtor is found to 
have no title on the date of sale, he hava 
ing parted with his right to the property 
even before the date of suit, it is difficult 
to find any justification for a plea that he 
has been unjustly enriched. Even as 
suming that he has been enriched. which 
itself, in the circumstances of the case, is 
controversial, it cannot be said to be un- 
just, (Para 8-A) 
Cases Referred: Chronological Parag 


AIR 1965 Andh Pra 239 = (1965) 1 Andh 

WR 395 (FB) 4 
AIR 1964 Ker 109 = 1964 Ker LT 102 4 
AIR 1964 Rai 140 = 1964 Raj LW 178 4 
AIR 1963 Ker 148 = 1962 Ker LT 12 3.4 


AIR 1961 Cal 172 4 
AIR 1950 Bom 313 = 52 Bom LR 112 4 
1948 Trav LR 370 (FB) 4, 8-A 
1947 Trav LR 132 (FB) 3, 4. 8-A 
1943 AC 32 = 111 LJ KB 433 8-A 


aa i Rang 1 = 1940 Rang LR er 
ATR 1938 All 593 = 1938 All LJ 955 (RE) 
AIR 1936 Mad 50 = 69 Mad LJ 750 Up) 


AIR 1936 Pat 97 = 16 Pat LT 908 (FB) 4 
AIR 1932 Lah 401 = 33 Pun LR 649 mn 


AIR 1930 Oudh 148 = 7 Oudh WN 232 
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AIR 1925 Pat 106 = 6 Pat LT 769 4 
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1914 AC 398 = 111 LT i 8-A 
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C, K. S. Panicker, P. G. P. Panic- 
ker and T. A. Narayanan Nair. for Appel- 
lant; K. S. Paripoornan, for Respondent, 


SUBRAMONIAN POTI, J.:— An in- 
teresting question has been raised in this 
Second Appeal and the case has been re- 
ferred to a Full Bench in view of the im- 
portance of the auestion. Can a decree- 
holder-auction-purchaser institute a suit 
against the judgment-debtor for refund 
of the purchase money paid by him when, 
subsequent to the sale, ihe discovers that 
the judgment-debtor had, at the time of 
the Court sale, no saleable interest in the 
property? That is the question for aur 
consideration. The answer to this by the 
Courts below was in the affirmative and 
the plaintiff has therefore obtained a de- 
cree. That is challenged by the appellant 
here who is the sole defendant in the suit, 

2. The appellant before us is the 
first defendant in O. S. 83 of 1955 of the 
Sub-Couri, Vaikom. That was a suit filed 
by one Ouseph Tressiamma against this 
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appellant who was her sister, as the first 
defendant and one Isaac as the second de- 
fendant, That was for recovery of a sum 
of Rs. 1,500/- with interest said to be due 
to Tressiamma under a will executed by 
her father which amount the appellant 
was directed to pay her. That is said to 
have been charged upon the property be- 
queathed to the appellant. The suit was 
contested by the first defendant, but 
Isaac, the second. defendant, remained ex 
parte, A decree was obtained and the 
property was brought to sale, The de- 
eree-holder herself purchased 1 acre 10 
cents of the decree schedule property in 
auction and the sale was confirmed. But 
before she could take delivery one Maria- 
kutty filed a suit, O. S. 384 of 1964, claim- 
ing that the property belonged to her, 
having been purchased by her from the 
appellant in 1125 M. E. and that the de- 
cree and Court sale were not binding on 
her right to the property sold in Court 
auction. This Mariakuttvy was the wife 
of Isaac, the second defendant, in O. S. 83 
of 1955. Evidently the sale was taken by 
the wife, but it was the husband who was 
impleaded in the suit. Mariakutty suc- 
ceeded in her suit and obtained a decree 
as a result of which the Court sale in 
favour of the decree-holder became in- 
effective. The decree-holder sought to 
execute the decree once again, as if the 
decree was not satisfied. But the Court 
did not allow such execution, Thereafter 
she filed the present suit against the ap- 
pellant who was the first defendant in the 
earlier suit O. S. 83 of 1955 claiming that 
she was entitled to rerover from the ap- 
pellant the auction price _together with 
interest at 6 per cent frém the date of 
sale, The cause of action alleged is that 
there has been total failure of considera- 
tion in the matter of the Court sale and 
this was occasioned by the fraud prac- 
tised by the defendan: and her collusion 
in the earlier suit with Isaac. the second 
defendant. to keep the plaintiff in ignor- 
ance of the fact of conveyance, 


3. The suit was resisted by the 
defendant on the plez that the plaintiff 
had no cause of action. The plea of fraud 
was denied. The claim against the de- 
fendant, it was said, was satisfied by the 
decree in O. S. 83 of 1955 and thereafter 
it was not open to the plaintiff to claim 
to recover any amount, It was also plead- 
ed that the default tc. implead the real 
owner of the property was that of the 
plaintiff and therefore plaintiff alone 
should suffer the consequences, The 
maintainability of the suit was auestion- 
ed. The Courts below found that the 
plaintiff was entitled to claim recovery of 
the purchase money sirce the sale had bea 
come ineffective, In taking this view the 
Courts below have evidently purported 
to follow a decision of this Court in 
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Mathai v. O. Oommen, 1962 Ker LT 12 = 
(AIR 1963 Ker 148) which had referred to 
the Full Bench decision of the Travan- 
core High Court in Kasim v. Aliarkunju. 
1947 Tray LR 132 with approval. -But 
these decisions related to the auestion of 
the right of a stranger auction-purchaser 
to recover the sale amount where the 
judgment-debtor whose property was sold 
in Court auction was found to have no 
saleable interest in the property sold. 
Here the suit was bv the decree-holder 
auction-purchaser who had brought the 
property to sale and purchased it in auc- 
tion. The appeal is by the defendant 
challenging the decree passed against her. 


4. There is keen divergence of 
views among the High Courts in India on 
the auestion whether a stranger auction- 
purchaser who discovers later that the 
judgment-debtor had no saleable interest 


‘could file a suit to recover the purchase 


money from the decree-holder, The con- 
troversy is not easy to resolve. Opinion 
appears to be equally divided and eminent 
Judges haye forcefully supported their 
respective view points with persuasive 
reasons, Different views have been taken 
by two Full Benches of the High Court 
of Travancore on this question, The de- 
cision of a Full Bench in 1947 Trav LR 132 
(Kasim v. Aliarkunju) has been overruled 
by a majority of the Full Bench of three 


Judges in the decision in Venkitachalam 


Iyer v. Vishnu Namboori, 1948 Tray LR 
370. The decision in Kasim v, Aliar- 
kunju, 1947 Trav LR 132 (FB) has been 
followed by the Kerala High Court in 
Mathai v. O. Oommen, 1962 Ker LT 12 = 
(AIR 1963 Ker 148) and later in Abdul 
Kassim v. State of Kerala, 1964 Ker LT 
102 = (AIR 1964 Ker 109). That a stran- 
ger auction-purchaser can file a suit 
against the decree-holder when total 
failure of consideration is shown in that 
the judgment-debtor is found to have no 
interest in the property sold is supported 
by the authority of the cases in Macha 
Koundan v. V. Kottora Koundan, AIR 
1936 Mad 50 (FB); Bahadur Singh v. 
Ram Phal, AIR 1930 Oudh 148 (FB): 
Mehar Chand v. Milkhi Ram, AIR 1932 Lah 
401 (FB): Thakar Lal v. Nathulal, ATR 1964 
Raj 140: Kasim v. Aliarkunju, 1947 Trav 
LR 132 (FB) and Meung Aye Maung v. A. 
Scott & Co., AIR 1940 Rang 1 (FB): The 
contrary view is held in Balavant Ranga- 
nath v. Bala Malu, AIR 1922 Bom 205; 
Santimmappa v. Balbhim Co-op. Credit 
Society, AIR 1950 Bom 313; Amar Nath 
v, Firm Chotelal, AIR 1938 All 593 (FB): 
Nagendra Nath v. Sambhu Nath, AIR 1925 
Pat 106: Surendra Kumar v. Srichand, 
AIR 1936 Pat 97 (FB): Abinash Chandra 
v. Matilal, AIR 1961 Cal 172 and. Surva- 
kanthamma v. Doravya, AIR 1965 Andh 
Pra 239 (FB). 
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5. The auction-purchaser .in this 
ease is the decree-holder himself. The 
suit is therefore not by the auction-pur- 
chaser against the decree-holder but by 
the decree-holder against the judgment- 
debtor. If we could possibly decide the 
question before us without expressing 
any view one wav or the other on the 
question of the right of the stranger auc- 
tion-purchaser to seek recoverv. of the. 
sale price, we should attempt to do So. 
One of the pleas urged in answer to the 
plaint claim is that an action for money 
had and received would not lie in a case 
where a suit for refund of purchase money 
is brought by the decree-holder-auction- 
purchaser against the judgment-debtor. 
It is necessary to examine this question 
here, If the plaintiff does not succeed in 
establishing his right to bring such an 
action, then, we can refrain from expres- 
sing our views on the question whether 
the Court-sale is void cn account of the 
absence of title of the judgment-debtor. 

6. The suit, in execution of the 
decree in which the plaintiff brought the 
property to sale, was for recovery of 
money due from the first defendant in 
that suit who is the defendant here. The 
first defendant had parted with her rights 
-prior to the institution of that suit and 
that was by a registered document ex- 
ecuted in favour of the wife of the second 
defendant in the earlier suit, But never- 
theless the transferee was not impleaded. 
though her husband was made the second 
defendant. The Court-sale became ineffec- 
tive for the reason the plaintiff ornitted to 
make the vendee a party and was satis- 
fied with her husband on the party array 
possibly on the assumption that the hus- 
band was the real owner though the 
document stood in the name of the wife. 
In that stand the decree-holder auction- 
purchaser failed in the present suit. 
Though a plea of fraud by the first de- 
fendant in the earlier suit is set up here. 
that remains a mere averment, for, no 
evidence oral or documentary has been 
adduced,. Parties have not examined any 
witnesses in the suit and the case was 
heard by the learned Munsiff on the 
pleadings, Therefore as the matter now 
stands, it is not possible to find that 
the judgment-debtor was in any wav 
responsible for the sale of a property 
over which he had no title. He had 
title to the property sometime prior 
to the svit., The plaintiff-decree-holder 
evidently assumed that the second defen- 
dant was the necessary party. This was 
either due to his ignorance of the fact of 
the title being in the second defendant’s 
wife or he was knowingly taking the stand 
that the second defendant had title and 
not his wife. It was the decree-holder 
who brought the property to sale, caused 
the settlement of the proclamation of the 
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property, as if it belonged to the judg- 
ment-debtor and purchased it in auction, 
There can be no scope, in such circum- 
stances, for a plea of misrepresentation, 
much less any scope for a plea of fraud. 
There is also no scope for any plea of 
estoppel which may possibly be urged by 
a stranger auction-purchaser against the 
decree-holder. The judgment-debtor has 
not contributed, in any measure to the 
situation resulting in the sale of a pro- 
perty in which the judgment-debtor had 
no title. He had no obligation under law 
to enlighten the decree-holder, assuming 
that he could have done so in this case. 
If the property had been sold with the 
wife of the second defendant in the ear- 
lier suit on the party array. that would 
have conveyed title to the auction-pur- 
chaser and that would have extinguished 
the liability of the judgment-debtor for 
the decree debt to the extent of the sale 
price. We are stating these facts as they 
may be necessary in assessing a plea of 
unjust enrichment on the part of the de- 
fendant in the case, 


7. An action for money had and 
received founded on a plea of failure of 
consideration cannot succeed by merely 
showing that one person has lost and an- 
other has made a gain. Money had and 
received was a development of a remedial 
form of action. All monies lost to one 
and gained by another cannot be said to 
be recoverable by reason of this rule ir- 
respective of all other considerations. 
There may not be a legal right in the 
person who has paid to recover it and a 
corresponding obligation in the one who 
has benefited to return it, The rights 
must be founded on the theory of unlaw~ 
ful enrichment, It is not every gain or 
enrichment that is unlawful. Situations 
calling for redress for civil wrongs are 
conceived by the law of contracts as well 
as the law of torts. It is not easy to as- 
sume a moral code which covers all cate- 
gories of cases, which fall outside the 
purview of these, 

8. Lord Mansfield attempted to 
provide e juriStic basis for the doctrine of 
unjust enrichment. As early as in 1760 
in Moses v. Macferlan. (1760) 2 Burr 1005 
the learned Judge said— 

“The gist of this kind of action is that 
the defendant. upon the circumstances of 
the case, is obliged by the ties of natural 
justice and equity to refund the money.” 

. 8-A. The learned Judge did not 
lay down and evidently did not intend to 
lay down that in every case where a 
benefit was obtained or even unjustly ob- 
tained an action would He. In Weston v. 
Downes. (({1778) 1 Doug (KB) 23) the 
learned Judge said— 

“I am a great friend to the action for 
money had and received, and therefore I 
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am not for stretching, lest I should en- 
danger it,” 

At tha beginning of this century the au- 
thority of this doctrine in quasi contracts 
was doubted and the expression of this is 
seen in what Lord Sumner said in Sin- 
clair vy. Brougham, 1914 AC 398. What- 
ever might have been the effect of Lord 
Sumner’s judgment, later cases again re- 
cognised the validity of Lord Mansfield’s 
views. We may refer to the decision in 
Fibrosa Spolka Akeyina v. Fairbaira Law- 
son Combe Harbour Ltd.. (1948 AC 32), 
Lord Wright said in that case— 

“It is clear that anv civilized system 
of law is bound to provide remedies for 
cases of what has been called unjust en- 
richment or unjust benefit, that is to pre- 
vent a man from retaining the money or 
some benefit derived from another which 
it is against conscience that he should 
keep, Such remedies in English law are 
generically different from remedies in 
contract or in tort. and are now recog- 
nised to falt within a third category of 
the common law which has been called 
quasi-contract or restitution.” 

Cheshire and Fifoot in the Law of Con- 
tract (7th Edn.) at page 584, referring to 
this doctrine, observe— 

“Academic, as well as judicial, opin- 
ion has been divided upon the merits of 
Lord Mansfield’s docirine. But in the 
latest and most searching study of English 
quasi-Contract Mr. Goff and Mr. Gareth 
Jones have accepted as its rationale the 
principle of unjust benefit or uniust en- 
richment. This prirciple “presupposes 
three things: first. that the defendant has 
been enriched by the receipt of a benefit: 
secondly, that he has been so enriched at 
the plaintiffs expense; and thirdly, that 
it would be unjust to allow him to retain 
the benefit.” The learned authors have 
also faced, and turned to profit, a contri- 
butory difficulty in the analysis and de- 
velopment of quasi-contract; the fact that 
it transcends the traditional demarcation 
between law and eauity. It is significant 
that both in Sinclair v. Brougham and in 
Re Diplock the Judges were driven to 
examine both common law and eauity: 
and Lord Wright said of the former case 
that it “demonstrated a category of claims 
distinct from contract or tort or trust’’.” 


That “the good sense of the law will 
impose an obligation to return where 
there was a total failure of consideration” 
(Kasim v. Aliarkunju. 1947 Trav LR 132) 
(FB) is a statement of the law in too wide 
terms, Abraham, J. said in Venkitacha- 
lam Iyer v. Vishnu Namboori, 1948 Trav 
LR 370 (FB) thus: 

“The urge to giv2 a remedy where 
loss has been sustained, but no legal right 
infringed is an urge which is outside the 
province of law.” 
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In the case of a judgment-debtor who has 
in no way contributed to the situation re- 
sulting in a Court sale of property to 
which the judgment-debtor is found to 
have no title on the date of sale, he hav- 
ing parted with his right to the property 
eyen before the date of suit. it is difficult 
to find anv justification for a plea that he 
has been unjustly enriched. As we said 
earlier even assuming that he has been 
enriched, which itself, in the circum- 
stances of the case, is controversial. it 
cannot be said to be unjust, The situa- 
tion has been brought about by the de- 
eree-holder and solely by him. If some- 
one is to lose in the transaction it must 
necessarily be the party who has been 
responsible for the situation and that 
would be the plaintiff himself. Therefore 
it may not be possible to find that the 
defendant had received the money or the 
benefit for the use of the plaintiff, Con- 
sequently no action for money had and 
received would lie. The suit will have. 
therefore, to be dismissed on this ground. 
We do so. The concurrent decrees of the 
Courts below are reversed. But in the 
circumstances of the case we direct the 
parties to suffer costs in all the Courts. 

Appeal allowed. 





AIR 1975 KERALA 189 
V. P. GOPALAN NAMBIYAR AND 
GEORGE VADAKKEL. JJ. 
State of Kerala and others, Appel- 
lants v. M. C. Joseph. Respondent. 
Writ Appeal No. 210 of 1973. D/- 3-68- 
1975, 

(A) Constitution of India, Article 226 
— No writ lies against an order passed in 
exercise of consensual jurisdiction — AIR 
1973 Ker 216, Reversed. ` 


Principle of natural justice that no 
man Shall be a judge in his own cause 
will not apply to a contract. A clause in 
a contract whereby one of the parties 
agreed to make good the loss sustained 
by the other party immediately on re- 
ceipt of written notice as to the amount 
of loss is not invalid on the ground that 
it violates principle of natural justice. No 
writ lies for quashing the order calling 
upon the party to pay the amount of loss, 
because the order is one passed in exer- 
cise of consensual jurisdiction, Case law 
Ref, AIR 1973 Ker 216, Reversed. 

(Paras 3 and 4) 
Cases Referred: Chronological Paras 
1957 Ker LT 739 = 1957 Ker LJ 712 4 
AIR 1956 Cal 361 = 97 Cal LJ 199 3 
AIR 1955 SC 468 = (1955) 2 SCR 48 4 
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AIR 1933 Sind 93 (2) = 26 Sind LR 469 3 
AIR 1930 Sind 17 = 25 Sind LR 96 
AIR 1927 Sind 253 = 22 Sind LR 54 
(1894) 2 QB 667 = 71 LT 308 

(1894) 2 Ch 478 = §3 LJ Ch 521 
(1893) 1 Ch 238 = 68 LT 472 

(1882) ILR 5 Mad 173 

(1858) 3 H & N 766 = 157 ER 677 
(1854) 5 HL 72 = 10 ER 824 

(1852) 3 HL 794 = 10 ER 315 


Govi. Pleader, for Appellants: K. 
Chandrasekharan and K. Vijayan, for 
Respondent. 


GOPALAN NAMBIYAR, J.:— This 
appeal is against the judgrnent of a learn- 
ed Judge of this Court in O. P. No. 748 
of 1970, reported in 1973 Ker LT 366 = 
(AIR 1973 Ker 216), The writ petition 
sought to quash Ext, P-19 order of the 
State Government and certain other pro- 
ceedings taken by it. These proceedings 
were taken against the writ petitioner 
(Respondent in the appeal) holding him 
liable for shortage of a stock of rice 
which he, as a godown keeper in the 
foodgrains depot. at Ponnani, under the 
Civil Supplies Department. had brought | 
about on account of his neglect, careless- 
ness or misconduct, The contract between 
the writ petitioner and the Government 
evidenced by Ext. P-1 contained Cl. (4) 
as follows: 


“4. That the said bounden doth here- 
by covenant and agree with the party 
hereto of the second part that, in the 
event of any loss or damage being caused 
to the Government by any act, omission, 
neglect, carelessness, misconduct or dis- 
honesty on the part of the said bounden, 
he the said bounden shall make good to 
the Government such loss or damage in 
full, immediately on receipt of notice in 
writing from the Government as to the 
amount of such loss or damage and that 
on his failure to so pay up the amount, 
it shall be lawful and competent to the 
Government to recover same from him as 
arrears of Public Revenue under the pro- 
visions of the Revenue Recovery Act for 
the time being in force or in any other 
manner that may commend itself to the 
Government,” 

On its being fouhd that there was short- 
age of stock, which the Government was 
inclined to attribute to the negligence or 
misconduct of the Ist Respondent. pro- 
ceedings were started invoking the above 
clause and notices and representations 
were exchanged between the Ist Respon- 
dent and the Government. By Ext. P-7 
G. O. dated 12-7-1951 intimation was given 
among others to the Ist Respondent, of 
the Government, having written off the 
admissible shortage and having decided 
for recovery of the costs of the excess 
shortage from certain persons. Ext. P-7 
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appended a statement showing the details 
of shortage noticed at the time of phvsi- 
cal verification. Against the name of the 
petitioner, the excess shortage or its value 
to be recovered was indicated with par-i- 
cularity and clearness, It would appear 
that although the petitioner kept quiet 
for a long time, thereafter, he made re- 
peated and prolonged representations 
which were considered and dealt with in 
detail by Government orders: and even- 
tually, Ext, P-12 order dated 5-2-1934 
and Ext. P-16 order dated 26-9-1966 were 
passed by the Board of Revenue, These 
had been preceded, as stated, by repre- 
sentations of the petitioner. Ext. P-16 
was challenged in a writ petition which 
went up in Writ Appeal No. 229 of 1966. 
By Ext. P-17 judgment, it was stated that 
the 1st Respondent proposed to move the 
Government for suitable relief and that 
his representation when made. may be 
disposed of, applying a fresh mind. Exhi- 
bit P-17 is a copy of the judgment. Ac- 
cordingly the 1st Respondent submitted 
Ext. P-18 representation and this was 
dealt with and disposed of by Ext, P-19 
order challenged in the writ petition, The 
learned Judge allowed the writ petition 
holding that clause (4) of Ex. P-1 offend- 
ed the rules of natural justice and that 
the decision of the Government fixing 
liability on the petitioner was arbitrary. 


2. We regret we are unable -o 
sustain the reasoning and the conclusicn 
of the learned Judge. The learned Judge 
was of the view that no man can be a 
Judge in his own cause, and that this 
elementary rule of natural justice was 
contravened by clause (4) in Ext. P-1, 
which clothed the Government, one of 
the contracting parties, to decide for it- 
self the disputes between it and the ist 
Respondent. The learned Judge was of 
the view that a provision dispensing with 
the rule of natural justice cannot he 
readily inferred in the case of even legis- 
lative enactments, and that stronger rea- 
Sons for similar dispensation in case o: 
contracts with similar provision as in 
Ext, P-1 was necessary. The learned 
Judge has noticed the passage from the 
10th Edition of Broom’s Legal Maxims at 
page 72. That passage°*itself has suf- 
ciently emphasised that “the legislature 
can, and no doubt in a proper case would. 
depart from the general rule, and an in- 
tention to do so being clearly expressed, 
the Courts give effect to the enactment.” 
Therefore. if the principle of applicabi- 
lity of rules of natural justice were to be 
extended to the region of contract, we 
have little doubt that the clearly express- 
ed intention in clause (4) in Ext. P-1 must 
have its full sway and operation, and 
cannot be allowed to be overridden by the 
rules of natural justice. 
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3. The learned Government Plea- 
der was asked to investigate and submit 
his argument on the question; and after 
a £00d amount of research, brought to our 
notice the decision in Secretary of State 
for India in Council v. Augustiug John 
Arathoon, (1882) ILR 5 Mad 173 (178), 
which we consider quite apposite on the 
point, At page 180, Muthuswami Iver, J. 
who agreed with the Officiating Chief 
Justice (Innes, J.), stated thus: 

“Here I may refer to the principle 
laid down by Lord Cempbell in the lead- 
ing case of Dimes v. The Grand Junction 
Canal Co. (1852) 3 AL 794 and which 
may. at first sight, seem to favour the 
plaintiff's contention, viz., that no man is 
to be a judge in his own cause. This rule 
certainly applied in the case of persons 
constituted Judges without the option of 
the parties. In Ranger vy, The Great 
Western Railway Co., (1854) 5 HL 72 the 
principle was held not to apply to avoid 
the award of a referee, to whom though 
necessarily interested in the result. the 
parties had contracted to submit their 
differences though ordinarily it is con- 
trary to reason that an arbitrator or um- 
pire should be the sole and uncontrolled 
Judge in his own cause. Again in Ellis 
v. Hopper, (1858) 3 H & N 766 (767) in 
whick one of the conditions of a race was 
that all disputes should be settled bv the 
stewards, whose decison should be final, 
and one of the stewards had betted against 
the defendant’s mare Baron Bramwell 
said. “the question put by my brother 
Watson in the course of the argument 
seems to be decisive, viz., is there any 
implied condition that the appointed 
arbitrators or Judges shall be without 
power if one of them becomes interested 
in the event of the race? If none exists, 
then, is there any general proposition of 
law that whenever a dispute is referred 
to one or several persons, his or their 
power shall cease if arv of them becomes 
interested in the event? I know of no 
such rule, When parties agree to refer a 
matter, they may. if they please, insert a 
condition to that effect; but if they do not. 
why should we make such a condition for 
them ?'. My judgmert proceeds on the 
ground that there was no implied condi- 
tion that being interested should take 
away the power to act. The result is that 
where there is contract, it is the inten- 
tion of the parties thaz governs, and that 
there is no general provosition of law that 
one of the contracting parties should not 
refer a.matter to the judgment of the 
other by reason of the other being inte- 
rested.” ; 

The principle of the above decision was 
followed in this country in Burma Oil Co. 
v. Naraindas Dayal Sirgh, AIR 1927 Sind 
253: AIR 1930 Sind 17; AIR 1933 Sind 93 
(2) and AIR 1956 Cal 361 at p. 364. In 
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Eckersley v. The Mersey Docks and Har- 
bour Board. ((1894) 2 QB 667), observed 
Lord Esher, M. R. at page 671. 


“It must, therefore, be shown in the 
present case that it is, at least probable 
that the engineer would be biased. Now, 
what is relied on by the plaintiffs in 
order to show that? It seems to be ad- 
mitted that, if the engineer had to con- 
sider whether he had himself given a 
negligent or unskilful or incompetent 
order, it could not be said that the Court 
would be justified in directing that the 
matter should not be referred to him; 
but the Court is asked to sav that he 
should not be the arbitrator because the 
negligent, unskilful, or incompetent order 
was given by his son. That involves our 
saying that a man who, it is certain, 
would not be biassed in judging of his 
own acts. would probably be biassed to 
give a decision in favour of his son which 
he knew to be wrong. I cannot take that 
view of human nature, Where you have 
a Man of high character, one whose cha- 
racter for impartiality cannot be impeach- 
ed when he has to decide as to his own 
conduct, to sav that such a man would 
not have enough honesty and strength ot 
mind to act impartially where his son’s 
conduct came in question is a statement 
which I cannot accept, I do not believe 
it in this particular case.” 


Lopes, L. J. in the same case said: 

“Now it is to be observed that the 
rule to be applied to a case of this kind 
is entirely different to that which is ap- 
plied to Judges, Magistrates or any per- 
son in a judicial capacity, where the tri~ 
bunal is not chosen by the parties who are 
sending their disputes to be settled by 
it, but is a tribunal constituted apart 
from any agreement or consent of the 
parties. Where the tribunal is not chosen 
by the parties, no doubt the rule is very 
strict, There is no principle better re- 
cognised than that a man is not to be a 
Judge in his own cause: and in the case 
of Magistrates it is well established that, 
if there is any reason which, it can be 
suggested, would influence the minds of 
ordinary persons, and induce them to 
think that the Magistrates might be bias- 
ed, that will be sufficient to render the 
tribunal incompetent, But where the par- 
ties choose their own tribunal the case is 
very different. In the present case it is 
of the essence of the submission that 
questions shall be submitted to the en- 
gineer ag arbitrator which must involve 
the decision of matiers connected with 
his own competency, care. and caution 
and with the way in which he discharged 
his duties under the contract, The par- 
ties agree that the arbitrator is to adjudi- 
cate on matters in which he has an inte- 
rest.” 
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Davey, L. J. agreed and said: 

“No doubt in a certain sense the en- 
gineer will be the Judge of his own con- 
duct, and no doubt that is a position 
which, prima facie, raises some surprise 
in a judicial mind; but that is the con- 
tract of the parties. They have contract- 
ed that the servant of one of the parties 
to the contract shall be the arbitrator, 
and it appears to me that they have con- 
tracted that he shall be the arbitrator in 
cases which necessarily involve the cor- 
reciness of his own opinion, the com- 
petency of his own advice and opinion as 
engineer, and the regularity of his own 
proceedings,” 


In Ives and Barker v, Willans. 
Ch 478, Lindley, L. J. stated: 


“Now, that is a very stringent provi- 
sion, and one is surprised at first that any 
contractor should submit to be bound so 
tightly, because we know perfectly well, 
that a dispute between the contractor and 
the company is in substance in this busi- 
ness a dispute between the contractor and 
the engineer whose business it is to see 
that the works are done for the company 
according to the agreement and the plans 
and: specifications: so that the real agree- 
ment between the contractor and the 
company is this, that if there is any dis- 
pute between them, although the engineer 
ig to tell the contractor what to do and 
order him to do what he likes consistently 
with the agreement, his decision must be 
final. Now. what is the real explanation of 
that? How does it happen that a man 
will agree to be bound by such a very 
stringent provision? The explanation of 
it is to be found in two circumstances, 
First, of all, competition for this kind of 
work is very keen, and contractors com- 
pete with each other and in the second 
place, it has been ascertained by long 
experience that engineers of the highest 
character may be trusted, and when a 
contractor enters into such a very strin- 
gent provision as this, he knows the man 
he has to deal with. I take it that a con- 
tractor such as Mr. Williams would not 
submit to be bound by a clause of that 
kind unless he had confidence in the engi- 
neers, and unless the engineers were per- 
sons of the highest character. If he had 
not confidence he would not submit to it; 
but knowing the engineers he does submit 
to it, because he has confidence in them 
and knows that they can be trusted, even 
although it is their duty to look after the 
work of the contractor, to deal fairly with 
him in case of a dispute which is in sub- 
stance, although not in form, a dispute 
between the contractor and themselves.” 
Lopes, L, J. agreed and recalled the words 
of Bowen L. J. in Jackson v. Barry Rail- 
way Company. (1893) 1 Ch 238 at p. 246 
to which we will make reference a little 
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lator The other learned Judge Kay. L. J. 
said: 

“That these parties with their eves 
open entered into this contract: tkey 
agreed that the engineers’ approval of the 
materials should be sufficient as between 
the contracting parties; and they agreed 
that in any question that arose which was 
submitted to arbitration. those engineers 
should be the arbitrators. Now after that 
agreement, when they turn round and 
say, we cannot accuse you of having acted 
honestly, we can only sav that vou ap- 
proved of the materials, and we allege 
that those materials were not good not- 
withstanding vour approval, and there- 
fore you cannot properly sit as arbitra 
tors, they are not fulfilling that obligation 
which is incumbent upon them, namely, 
to make out that those arbitrators, to use 
the language of the Master of the Rclls 
in the case of Eckersley v. Mersey Docks 
and Harbour Board, (1894) 2 QB 667 
would be so biassed when they come to 
exercise their duty as arbitrators that 
they are unfit to sit in that position,” 


In Jackson v, Barry Railway Company, 
(e95) 1 Ch 238 at p. 246. Bowen L. J. 
stated: 


“It was an essential feature in the 
contract between the Plaintiff, and the 
railway company that a dispute such as 
that which has arisen between the Plain- 
tiff and the company’s engineer should be 
finally decided not by a stranger or a 
wholly unbiassed person but by the com- 
pany’s engineer himself, Technically. the 
controversy is one between the Plaintiff 
and the railway company: but, virtually, 
the engineer. on such an occasion, must 
be the Judge, as to speak, in his own 
quarrel, Employees find it necessary In 
their own interests, it seems, to impose 
such (terms) on the contractors whose 
tenders they accept. and the contractors 
are willing, in order that their tenders 
should be accepted, to be bound by such 
terms, It is no part of our duty to ap- 
proach such curiously-coloured contracts 
with a desire to upset them or to emanzi- 
pate the contractor from the burden of a 
stipulation which, however onerous, it 
was worth his while to agree to bear. To 
do so, would be to attempt to dictate to 
the commercial world the conditicns 
under which it should carry on its busi- 
ness, To an adjudication in such a pecu- 
liar reference, the engineer cannot be ex- 
pected nor was it intended, that he should 
come with a mind free from the human 
weakness of a preconceived opinion, The 
perfectly open judgment. the absence of 
all previously formed or pronounced 
views, which in an ordinary arbitrator 
are natural and to be looked, for, neither 
party to the contract proposed to exact 
from the arbitrator of their choice. They 
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know well that he possibly or probably 
must be committed to a prior view of his 
own, and that he might not be impartial 
in the ordinary sense of the word. What 
they relied on was his professional hon- 
our, his position, his intelligence: and the 
contractor certainly had a right to de- 
mand that whatever views the engineer 
might have formed, he would be ready 
to listen to argument, and. at the last 
moment, to determine as fairly as he 
could, after all had been said and heard.” 
The above decisions sufficiently bring out 
the reason why the principle of that no 
man shall be a Judge in his own cause, 
cannot have application against a contrac- 
tual term of the type of clause (4) in 
Ext. P-1. In addition to the principles 
laid down in the above decisions, the law 
has been stated in the same form by Text 
Books Writers. We do not propose to 
multiply citations. but content ourselves 
by referring to the 3rd Edition of De 
Smith’s Judicial Review of Administra- 
tive Action page 218. 


4. Our Supreme Court in Thawar- 
das Pharural y. Union of India, AIR 1955 
SC 468 at p. 472 stated as follows: 

“Tf, with that in view. Government 
expressly stipulated and the contractor 
expressly agreed that Government was 
not to be liable for any loss occasioned 


_ by a consequence as remote as this, then 


that is an express term of the contract 
and the contractor must be tied down to 
it. If he chose to contract in absolute 
terms that was his affairs,” 

It is for this same reason that it has been 
recognised, that no writ lies against an 
order passed in exercise of consensual 
jurisdiction. In R. v. Disputes Commit- 
tee of the National Joint Council for the 
Craft of Dental Technicians, ((1953) 1 All 
ER 327), Lord Goddard observed: 


“That is simply a reference to an 
arbitrator, and I have never heard of 
certiorari or prohibition going to an 
arbitrator. Arbitration’is a very old re- 
medy in English law, but in all the cen- 
turies that have passed since the decisions 
of English Courts first began there is no 
trace of an arbitrator being controlled by 
this Court by writ of either prohibition 
or certiorari, The bodies to which in 
modern times the remedies. of these pre- 
rogative writs have been applied are all 
statutory bodies on whom Parliament has 
conferred statutory powers and: duties the 
exercise of which may lead to the de- 
triment of subjects as. for instance, where 
a statute gives a certain body power for 
the compulsory acauisition of land and 
an arbitrator is set up by Parliament to 
assess the compensation. and it is essen- 
tial that the Courts should be able to con- 
trol the exercise of the statutory iuris- 
diction within the limits imposed by 
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“The covenant implied by Section 108 
(c) protects against lawful, and not tor- 
tious interruptions; and this is so both in 
English as well as in Indian law. This is 
explained in the following classic passage 
in the judgment of Vaughan, C. J.. in 
Hayes v. Bickerstaff, (1675) Vaugh 118 at 
pp. 119, 123: 

‘By covenant in law, the lessee is to 
enjoy his lease against the lawful entry, 
eviction, or interruption of any man, but 
not against tortious entries, evictions or 
interruptions, and the reason of law is 
solid and clear, because against tortious 
acts the lessee hath proper remedy 
against the wrong-doers’.” 

That being the frame of the suit, the 
plaintiffs claim, as laid, must fail, 

50. The decision of the Privy 
Council in Lewis Pugh Evans Pugh v. 
Ashutosh Sen, AIR 1929 PC 69 furnishes 
a complete answer to the plaintiff’s claim. 
The question before their Lordships was 
as to whether the lessor was jointly and 
severally liable, as a joint tort-feasor, as 
to wrongful working by his lessee i.e., 
conversion by one of specific moveable 
property viz., wrongful extraction of coal 
from the area leased to the others, In 
dealing with the question, their Lordships 
observed: 

“In their Lordships’ opinion the 

learned Judges in both Courts have mis- 
apprehended the question they had to try 
- viz, whether the appellant was a joint 
tort-feasor, with Bagchi and Pilcher and 
Co., Ltd., respectively. Neither the fact 
that he was their lessor assuming, cont- 
rary to their Lordships’ view, that he was 
a lessor in the proper sense of the term 
nor that he ‘encouraged’ the wrong-doers, 
whatever this may mean, would be suffi- 
cient by itself to support a finding that 
he was a joint tort-feasor.” 
It follows that in an action for conver- 
sion, neither the fact that a person was the 
lessor nor that he encouraged the wrong- 
doers would be sufficient, by itself, to 
support a finding that he was a joint tort- 
feasor. 

51L The principles are well settl- 
ed, but the difficulty. however, lies in 
their application to the facts of the pre- 
sent case. In Narayan v. Gokuldas, 
(supra), J. Sen, J., observed: 

“The words ‘without interruption’ 
are not qualified in any way and have 
been understood to mean what in Eng- 
land is known as a covenant for quiet en- 
joyment in an un-qualified form which 
would include the eviction of the lessee by 
a title paramount. This clause has been 
a subject of interpretation in numerous 
judicial decisions: Vithilinga Padayachi v. 
Vithilinga Mudali, (1892) ILR 15 Mad 111, 
121; Tayawa v. Gurshidappa, (1901) ILR 
25 Bom 269 at pp. 273, 274: Uday Kumar 
Das v. Katyani Debi, ILR 49 Cal 948, 956, 
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957 = (AIR 1922 Cal 87 at p. 90); Nao- 
rang Singh v. A. J. Meik, ILR 50 Cal 68, 
72, 74 = (AIR 1923 Cal 41 at p. 43); 
Ayyana v. Gangayya, AIR 1933 Mad 465; 
Keshav Chander v, Sher Singh, AIR 1937 
Lah 930: Surendra Nath v. Bhudar Chan- 
dra. AIR 1938 Cal 690 and Sundera Bai 
v. Pandharinath, AIR 1938 Nag 441: 

The propositions deducible from these 
cases are that the covenant protects the 
lessee against all disturbance by the les- 
sor whether lawful or not, save under a 
right of re-entry, but, as against other per- 
sons, it protects the lessee only against 
lawful disturbance and that the covenant 
does not cover tortious entries, evictions 
or interruptions by trespassers,” 

52. In Naorang Singh v. A. J. 
Meik (supra), Sir Ashutosh Mookerjee. J a 
observed that the expression “claiming 
under him”, in Section 108 (c) of the 
Transfer of Property Act must be restrict- 
ed in its meaning to claiming a right 
under him i.e., the lessor, to do the parti- 
cular act complained of. Placing that 
construction, the eminent Judge stated. 

“There must be some limit and we 
are of opinion that the limit indicated by 
Lord Esher in Harrison v, Muncaster, 
(1891) 2 QBD 680, is reasonable. It comes 
to this, that the lessor becomes bound for 
any act of interruption by himself or by 
any person whom he has expressly or im- 
pliedly authorised to do the act.” 

That decision, instead of supporting the 
eppellant, is against him. 

53. It must accordingly be held 
that the defendant No, 3, the State of 
Madhya Pradesh, was not liable for 
damages for any breach of covenant of 
quiet enjoyment implied by Section 108 
(c) of the Transfer of Property Act. 

54, The result, therefore, is that 
the appeal fails and is dismissed with 
costs. - Hearing fee, as per schedule. 

Appeal fails. 
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Chaturbhujdas and another, Applicants 
v. The State of Madhya Pradesh and others, 
Opposite Parties, 

Misc. Civil fase No. 43 of 1972, D/- 
22-8-1975 

(A) Stamp Act (1899), Ss, 56, 57 — 
Power under S. 56 — Ambit of — Revision 
before Board of Revenue — Important ques- 
tion about interpretation of law and docu- 
ment involved — Matter must be referred 
to High Court. 

The power conferred on the Board of 
Revenue under Section 56 is power of con- 
trol only. Therefore while exercising power 
of control, the scope of the jurisdiction of 
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tbe Chief Revenue Controlling Authority will 
be limited and will not go to the extent of 
appellate powers where it can substitute itg 
own decision. (Para 4) 

Where in a revision before the Board of 
Revenue important question of law i 
to interpretation of gertaia provisions of 
Stamp Act and also about interpretation of 
document was involved, the. Board of Reve- 
nue while exercising the powers of the Chief 
Controlling Revenue Authority under Section 
57 has no option to decide the matter itself 
but to state the case and refer it to the High 
Court. ATR 1950 SC 218 and 1965 Jab A 
(SN) 40 and AIR 1968 Delhi 210 Followed. 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1968 Delhi 219 5 
(1964) Misc Petn. No. 818 of 1964 D/- 16-9- 
ey oa 1965 JLJ (SN) 40 = 1965 MEL 


(N) 
AIR 1950 SC 218 = 1950 SCR 586 5 

S. L, Garg, for Applicants; P. L, Mehta 
Addl, Govt. Advocate, for Opposite Per- 
ties, 

OZA, J.:— This petition has been filed 
by the petitioners against an order dated 
29-10-1971 passed by a Member, Board of 
Revenue, exercising powers under Section 58 
of the Indian Stamp Act, 


2. The facts giving rise to the pre- 
sent petition are that on 19-4-1957 Krishna 
Ginning Faotory including the land situated 
at Zinga Khoh, Agar, Tehsil Agar, District 
Shajapur, was mortgaged by the Joint Hindu 
family of Munshiram Gopalji Vithaldasji 
through its ‘Kartas’ Shri Shankar Bhan Das 8,’o 
Munshiram Gopal and Purushottamdas S/o 
Munshiram Vithaldasji with Shri Ram- 
kishan Gopila Goyal. Then Skri 
Ramkishan Goyal gave this factory on lease 
to Messrs Jain Brothers, a registered partner- 
ship firm of Agar of which respondents Nos. 4 
5, 6 and 7 are partners. The lease was 
given with the consent of the mortgagor and 
possession of the factory was also delivered 
to M/s Jain Brothers. On 6-5-66, ‘Kartas’ of 
the Hindu Undivided family Munshiram 
Gopal Vitthaldas created a subsequent mort- 
gage of the said factory with M/s. Jain 
Brothers for Rs. 2000/-. This mortgage was 
a usufructuary mortgage and according to 
the terms of the said deed, the mortgagess 
were entitled to remain in possession til! 302h 
of September 1977 and «on that date the 
mortgagees were to hand over possession of 
the Factory back to the mortgagors. 


It was also agreed in this mortgage that 
M/s. Jain Brothers, the mortgagees, could 
spend any amount for making improvements 
in the factory with the consent of the mort- 
gagors and, if such amount is spent, the 
mortgagors would pay interest at the rate of 
7 per cent per annum on the amount so speat 
before the redemption. According to the 
terms of the said mortgage-deed. M/s. Jain 
Brothers the mortgagees with the consent sf 
the mortgagors, spent about Rs. 70,000/- 
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for improvement ot tha 
said factory; they made certain construction 
and also installed machine. The mortgagors, 
thinking that they have to pay the aforesaid 
sum of Rs. 70,000/- and interest thereon be- 
fore the date of redemption i. e. 80th of 
September, 1977 and also realising that they 
were not in a position to pay the same, decided 
to seil oub their rights in the factory i. e. 
equity of redemption, to the mortgagees for 
Rs. 18000/- and consequently on 16-6-1970, 
executed a deed of sale in respect of the 
equity of redemption cf the said factory in 
favour of M/s. Jain Brothers for an amount 
of Rs, 18000/-. 

The said deed of sale was executed on 
erg of Rs, 810/- and the deed was pre- 
sented for registration before the Sub-Regis- 
trar, Agar, who impounded the document and 
referred the matter to the Sub-Divisional 
Officer of Agar for corsidering the question 
of stamp duty and penaty. The Sub-Division- 
al Officer, after hearing the petitioners, by 
his order dated 12-11-1970 held that the 
document in question does not contain the 
correct value of the property and, the value 
set forth in the instrument being improper, 
it should have been valued at Rs. 88000/-, 
and the stamp duty was found deficit by 
Rs, 3406/- which he directed to be recovered 
and equal amount to be recovered as penalty. 
Against this order, the petitioners went up 
in revision before the Board of Revenue, The 
learned Member of the Board of Revenue, 
exercising jurisdiction urder Section 56 of the 
Indian Stamp Act, passed an order further 
n E, the duty and penalty chargeable 
against the petitioners. After the order of 
the Board of Revenue, the Sub-Divisional 
Officer issued a notice to the petitioners for 
recovery of duty of Rs. 4536.50np. and an 
equal amount as penalty and therefore the 
petitioners have filed this petition under Arti- 
cle 226 of the Constitution of India, 

3.. When the revision petition was 
filed before the Board cf Revenue, the learn- 
ed Member proceeded to exercise powers 
under S. 56 of the Indien Stamp Act (herein- 
after referred to as the Act’. In exercisin 
these powers, the learned Member re-assesse 
the duty chargeable frcm tthe petitioners, It 
was contended before us that the powers, the 
Board could exercise under Section 56 of 
the Act, were the powers of control only and 
not of an appellate tribunal. It was also con- 
tended that in case, like the present, where 
questions about interpretation of the docu- 
ments and interpretation of the provisions of 
the Indian Stamp Act are involved, the Board 
of Revenue ought to heve exercised jurisdic- 
tion under Section 57 of the Act, by making 
a reference to this Court rather than decid- 
ing the matter itself. It is not in dispute 
that the questions involved in the matter are 
important question of lew relating to the in- 
terpretation of certain provisions of the Indian 
Stamp Act and also about the interpretation 
of the document which was sought to be 
registered. Learned counsel for the respon- 
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dent State also contended that the appropriate 

rocedure, which the Board should have fol- 
Pea, was to make a reference to this Court 
under Section 57 of the Act, rather than de- 
ciding the question itself. 

4, Section 56 of the Indian Stamp 
Act provides— 

‘56. (1) The powers exercisable by a Col- 
lector under chapter IV and Chapter V, and 
under Clause (a) of the First proviso to Sec- 
tion 26 shall in all cases be subject to the 
contro] of the Chief Controlling Revenue 
Authority. 

(2) If any Collector, acting under Sec- 
tion 31, S. 40 or Sec. 41, feels doubt as to 
the amount of duty with which any instru- 
ment is chargeable, he may draw up a state- 
ment of the case and refer it with his own 
opinion thereof, for the decision of the Chief 
Controlling Revenue Authority. 

(8) Such authority shall consider the 
case and send a copy of its decision to the 
Collector who shall proceed to assess and 
charge the duty (if any) in conformity with 
such decision.” . 

Sub-section (1) of this section confers powers 
on the Chief Controlling Revenue Authority 
to keep control over the subordinate Revenue 
authorities. Therefore, the power conferred 
on the Board of Revenue under Section 56 
of the Act is power of control only. It is there- 
fore clear, while exercising power of control, 
the scope of. the jurisdiction of the Chief Re- 
venue Controlling Authority will be limited 
and will not go to the extent of appellate 
powers where it can substitute its own deci- 
sion. Apparently, therefore, what the Jearned 
Member of the Board of Revenue has done 
in the impugned order, he could pot do while 
exercising power under Section 56 of the Act. 
It appears that the learned Member lost sight 
of the provisions contained in Section 57 of 
the Act, and it appears that the parties also 
did not bring to the notice of the learned 
Member of the Board of Revenue the provi- 
sions contained in Section 57 of the Act. 
Section 57 of the Indian Stamp Act, reads:— 


57. (1) The Chief Controlling Revenue 
authority may state any case referred to it 
under Section 56, sub-section (2), or other- 
wise coming to its notice, and refer such 
case, with its own opinion thereon,— 

(a) if it arises in a State, to the High 
Court for that State; 

if it arises in the Union territory 
_ of Delhi or Himachal Pradesh, to the High 
Court of Punjab; 

(e) if it arises in the Union territory of 
Manipur or Tripura, to the High Court of 
Assam; 

(d) if it arises in the Union territory of 
the Andaman and Nicobar Islands, to the 
High Court at Calcutta; and 

(e) if it arises in the union territo: of 
the Laccadive, Minicoy and Amindivi Islands, 
to the High Court of Kerala. 

(2) Every such case shall be decided by 
_not less than three fudges of the High Court 
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to which it is referred, and in case of diffe- 
wae the opinion of the Majority shall pre- 
vail, 

Sub-section (1) of this section provides that 
when a case is referred to it under Section 56 
sub-cl. (2) of the Act, or otherwise brought 
to its notice, it has to refer such a case with 
its own opinion to the High Court. It is clear 
from this section that the Chief Controlling 
Revenue Authority, under this section, has no 
option to decide a matter itself but to state 
the case and refer it to the High Court. It 
appears, the learned Member of the Board of 
Revenue, who heard the revision in this case, 
did not consider the provisions contained in 
Section 57 of the Act. Consequently, the 
Board of Revenue is led to exercise jurisdic- 
tion vested. in it under Section 56 of the Act, 
The petitioners. are, therefore, entitled to a 
direotion from this Court, 


5. In the Chief Controlling Revenue 
Authority v. The Maharashtra Sugar Mills 
Ltd. (AIR 1950 SC 218) a question under 
Section 57 of the Stamp Act, came up for 
consideration and it was observed by their 
Lordships:—~ 


“In our opinion, in the present case the 
power to make a reference under Section 57 
is not only for the benefit of the appellant, It 
is coupled with a duty cast on him, as a 
public officer to do the right thing and when 
an important and intricate question of law in 
respect of the construction of a document 
arises, as a public servant it is his duty to 
make the reference. If he omits to do so it 
is within the power of the Court to direct 
him to discharge that duty and make a refe- 
rence to the Court.” 


It is therefore clear that this Court, exercis- 
ing jurisdiction under Article 226 of the Con- 
stitution of India, can direct the Board of 
Revenue to make a reference under Sec. 57 
of the Act. This Court in Balkrishna Nathani 
v. Board of Revenue, Misc. Petition No. 818 
of 1964, decided on 16-9-1964 = (1965 Jab L} 
SN 40) following the decision of their Lord- 
ships of the Supreme Court quoted above, 
directed the Board of Revenue to make a re- 
ference under Section 57 (1) of the Act, A 
Division Bench of the Delhi High Court in 
Union of India v. Sarup Singh, (AIR 1968 
Delhi 219) also followed the same course. 
6. Consequently in the light of the 
discussion above, this “petition is allowed, the 
order passed by she learned Member of the 
Board of Revenue exercising revisional juris- 
diction under Section 56 of the Act is quash- 
ed and the matter is sent back to the Board 
of Revenue with a direction that it shall ex- 
ercise jurisdiction under Section 57 of the 
Indian Stamp Act and make a reference to 
this Court. The petitioners shall be entitled 
to costs of this petition. Counsel’s fee 
Rs, 100/- if certified. 
Petition allowed. 


| 
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Gulab Chand. Gupta Petitioner v. Re 
gional Transport Authority and others Res- 
pondents. 

Misc. Petn. Nos. 199 and 869 of 1973 
and 222 of 1972, D/- 7-3-1975." 


(A) Motor Vehicles Act (1939), Sec- 
tion 68-F (1-D), Proviso — Stage carriage 
Permit — Only temporary permits to be 
granted after scheme is proposed — Permif 
could be curtailed, renewed or cancelled 
after publication of approved scheme. 


After the scheme is proposed, the Re- 
gional Transport Authority can give temps- 
rary permits alone, either to the State Trans- 
port Undertaking under sub-section (1-A) to 
meet the increased pressure on the route or 
where the State undertaking does not ask for 
temporary permits, to a private operator 
under sub-section (1-C). The duration of such 
temporary permit granted, does not go b2- 
yond the date of publication of the approved 
scheme but ceases as soon as the approved 
scheme is published, Thereafter, the ap- 

roved scheme has to be implemented as the 
law and the Regional Transport Authority has 
to take steps under Section 68-F (2). It may 
then refuse renewal, cancel the existing per- 
mits or curtail the route. AIR 1965 Madh 
Pra 196 Rel. on. (Paras 5, 6, 8) 


(B) Motor Vehicles Act (1989), Sections 
57, 68-E and 68-F (2) — Implementation of 
approved scheme — Existing operators receiy- 
ing permits after publication of approved 
scheme would be covered by provisions of 
Section 68-F (2) and not by provisions of 
Section, 68-E for purposes of cancellation or 
curtailment of their permits. 

The provisions of S, 68-E apply only 
when the approved scheme requires cancella- 
tion or modification and not where its im- 

lementation is desired. For implementatian 
the R. T. A. has to proceed under Sec. 68-F 
(2). After the approval of the scheme, tke 
R. T. A. just performs a ministerial function 
in granting permits to the State undertaking 
as soon as the undertaking applies for them. 
He has no quasi-judicia] function to perform 
because he has no option to refuse the grant. 
The provisions of Section 57 (8) are, there- 
fore, not attracted. (Para 13) 

In proceeding under Section 68-F (2), 
the R. T. A. has to exercise its mind whether 
it must refuse to entertain the application for 
a grant, or refuse a renewal, or whether 
it has to cancel the permit or curtail it, In 
aean this limited question, it acts quasi 
judicially. But once that decision is taken 
and the permits of the existing operators are 
lawfully cancelled or curtailed, and such can- 
cellation or curtailment falls within the im- 
plementation of the approved scheme, it 





(To quash order of Secy., Regional Transport 
Authority, Rewa, D/- 14-10-1970). 
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would not be open to them to challenge the 
nr in favour of the State undertaking on 
e ground that the grant was made with 
certain procedural irregularities, say strict 
non-compliance with Sestion 42 or 57 (2). 
(Para 14) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1940 = (1974) 2 SCC 750 11 
AIR 1971 SC 1986 = 1971 SCD 901 9 
(1971} Misc. Peta, No. 172 of 1970, D/- 
5-11-1971 (Madh Pra’ 4 
an Toer Madh Pra 130 = 1967 MPLJ 


7 

(1967) Misc. Petn. No. 817 of 1967, D/- 
24-8-1967 (Madh Pra) 4 
jer rie Madh Pra 196 = 1965 MPL] 


4, 8 
AIR 1959 SC 1876 = (1960) 1 SCR 580 16 


S. Q. Hasan, for Petitioner; V, S. Dabir, 
for Respondents. 


MALIK, J.:— These three petitions were 
heard together. The petitioners in these 
petitions have been affected by the imple- 
mentation of the nationalization scheme 
No, 24. Their permits have either been 
curtailed or cancelled and, there- 
fore, they have come to this Court seeking 
a writ of certiorari for the purpose of quash- 
ing the orders of the Regional Transport Au- 
thority affecting them. 


To begin with Gulabchand Gupta, he 
seeks a writ of certiorari to quash the order 
of the Secretary, Regional Transport Autho- 
rity, Rewa (his Annexure D’) dated the 14th 
July, 1970, whereby his permit has been cur- 
tailed, and that of the Regional Transport 
Authority dated the 19th October, 1972 (His 
Annexure ‘G’), whereby the renewal of per- 
mit for the whole route has been refused. 
The Regional Transport Authority has instead 
renewed the permit for the curtailed route, 


2. The petitioner, Gulab Chand 
Gupta, held a stage carriage permit on Mou- 
ganj Sonouri route via Deotabab-Garh-Sohagi- 
Teonthar-Sohagi-Chak as indicated in his An- 
nexure ‘C’. The permit was granted in 1969 
and was valid upto 31-7-1972. The grant 
was, however, made after the publication of 
the proposed scheme No. 24. The propos- 
ed scheme is petitioners Annexure ‘A’ and it 
was published in 1964. The scheme was 
finalized six years after and was published 
on 6-8-1970. Under the final approved 
scheme (Petitioners Annexure ‘B’), as read 
and construed by the Regional Transport Au- 
thority, the routes —- Rewa-Mouganj-Hanu- 
mana and Rewa-Mangaon-Chak were reserved 
for exclusive operation sy the Madhya Pra- 
desh State Road Transport Corporation, 
The Regional Transport Authority, for the 
purpose of giving effect to the approved 
scheme, acting under sub-section (2) of Sec- 
tion 68-F of the Motor Vehicles Act, ordered 
curtailment of the petitioners permit insofar 
as it overlapped the nationalized routes, .The 
petitioner has a grievance to make about 
these orders. 
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3. The first contention of the peti- 
tioner is that his permit could not be cur- 
tailed without notice to him and without af- 

. fording him an opportunity to make represen- 
tation. Since in the final scheme, his per- 
mit has not been shown for the pee of 
curtailment or cancellation, he would be a 
left-out operator to whom the State Trans- 
port undertaking did not desire to exclude. 
He was after all an existing operator and if 
his exclusion was desired, he should have 
been shown in the approved scheme. 


4, Jn advancing this contention, the 
petitioner has overlooked the dictum of this 
Court in Premchand v. State of M. P., 1965 
MPL] 484 = (AIR 1965 Madh Pra 196) to 
the following effect : 

“It was particularly brought to our notice 
that, while the permits held by Khillumal 
and M. P. Speedways for the Lashkar-Bhind 
route were to be cancelled, the one held by 
Jagannath Prasad for the same was left un- 
touched. The short answer to the second 
Part of this contention is that Jagannath 
Prasad obtained his permit after the publica- 
tion of the scheme and his permit would. 
therefore, be equally affected by the 
scheme,” 

The same view was reiterated in M/s, 
Pannalal and Sons v. Regional Transport Au- 
thority, Rewa Misc, Petn. No, 317 of 1967 
D/- 24-8-1967 (Madh Pra) and Prahlaj Rai 
Narayan Das v. State of M. P. Misc. Petn. 
No. 172 of 1970, D/- 5-11-1971 (Madh Pra), 
which related to the very scheme No, 24. 
The position is now well settled that a person 
obtaining permit after the publication of 
the proposed scheme, would be affected by 
the scheme as finally accepted, This was 
the view prevailing since prior to the intro- 
duction of sub-sections (1-A) to (1-D) into the 
body of the Section 68-F of the Motor Vehi- 
cles Act, 

5. The effect of the amendment, as 
introduced by the Amending Act 56 of 1969 
(with effect from 3-2-1970), on the existing 
permits is provided for in the proviso to Sec- 
tion 68-F (1-D) which says that the renewal 
of such a permit in relation to a_ notified 
route shall be for a limited period and the 
renewal shall cease to be effective on the 
publication of the scheme under sub-sec. (8) 
of Section 68-D. In our construction of the 
provisions (1-A) to (1-D) the intention appears 
ito be clear that after the scheme is proposed, 
the Regional Transport Authority can give 
(temporary permits alone, either to the State 
Transport undertaking under sub-sec. (1-A) 
to meet the increase ia on the route, 
or where the State undertaking does not ask 
for temporary permits, to a private operator 
under sub-see. (1-C), The duration of such 
temporary permit granted, does not go be- 
yond the date of publication of the approved 
scheme but ceases_as soon as the approved 
scheme is published. Thereafter, the approv- 
ed scheme has to be implemented as the law, 
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and the Regional Transport Authority has to 
take steps under sub-section (2) of Section 
68-F. He may then refuse renewal, cancel 
the existing permits, or curtail the route, 


6. The petitioner’s permit which was 
anted after the proposed scheme was pub- 
ished, and which was to be affected by the 
finalized scheme, was an “existing permit” 
within the meaning of sub-section (2) of 
Section 68-F, and had to be treated in the 
same manner as those proposed for curtail- 
ment or cancellation in the scheme itself. The 
proviso to sub-section (1-D) deals with all 
types of permits, temporary or regular, which 
are to be affected by the scheme; and thel 
permit mug after the publication of the 
proposed scheme, is one, definitely falling 
within the purview of the proviso. 








7. The learned counsel for the peti- 
tioner tried to invoke the dictum of Baluram 
Daluram’s case, Baluram Daluram v. State 
of Madhya Pradesh 1967 MPLJ 589 = (AIR 
1967 Madh Pra 180) and argued that since 
the approved scheme had omitted to men- 
tion the petitioner’s permit for cancellation 
or curtailment, it might well be presumed 
that the State undertaking did not desire to 
exclude him from the nationalized route. 


8. In advancing this argument, the 
learned counsel did not draw a distinction 
between an operator who held a permit be- 
fore the scheme was proposed and one who 
obtained a permit after the publication of 
the proposed scheme. The former, if left out 
from the proposal, raised a ppt that 
the scheme did not propose to affect him, 
But such a presumption would not be avail- 
able to the latter who had to his knowledge 
the proposal of nationalization of a parti- 
cular route, subject to the final approval of' 
which he had been granted a permit. The 
latter permit would automatically be affected 
by the pa scheme. That is what this 
Court held in Premchand v. State of Madhya 
Pradesh 1965 MPLJ 484, . 


9. The petitioners second conten- 
tion before us is that under the scheme, the 
two routes are not routes of exclusive opera- 
tion for the State undertaking. To quote an. 
instance, he says, that M/s Mubarak Ali 
Varisalľs permit on Hanumana-Chak via 
Katra has been curtailed to some extent, but 
his permit remains operative on Hanumana- 
Katra. But a postion of Hanumana-Katra 
route overlaps the nationalized route from 
Hanumana to Mauganj. And once it is shown 
that there are permit holders who overlap 
even a portion of the nationalized route, the 
nationalized route ceases to be one of ex- 
clusive operation. If under the scheme it- 
self, the route is shown to be of conjoint ope- 
ration, the Regional Transport Authority, in 
implementing the scheme, would be within 
his authority to permit the private operators 
on the route, Reliance is placed on Samra- 
thmal v. Regional Transport Authority. In- 
dore AIR 1971 SC 1986. 
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10. The respondents have disputzd 
the fact of Mubarak Ali Warisali.overlappia 
a portion of the nationalized route, Accord- 
ing to them, there is a direct route from 
Hanumana to Katra and no portion of that 
route overlaps the nationalized route. Be 
that as it may, under the scheme, the inten- 
tion is unequivocally expressed that the 
routes Rewa-Chak and Rewa-Hanumana 
would be routes of exclusive operation for 
the State undertaking, As many as thi 
three permits have bees shown either for 
cancellation or for curtailment, and it is clear 
that the curtailment or ineffectiveness to 
‘which those thirty three permits are proposed 
to be subjected to, extends to the portion 
that overlaps the nationalized route, Without 
accepting that Mubarak Als permit overlaps 
the portion of the nationalized route even 
if it does, he is made a single exception, be 
that inadvertent or deliberate. But that 
would not make the nationalized route one 
of conjoint operation for all private opera- 
tors. Nor will that authorise the R. T. A. 
to disturb the integrity of the nationalization 
scheme by permitting others to overlap por- 
tions of the nationalized route only because 
there is a solitary exception. Samrathmal’s 
eee under the circumstances would not ap- 
ply. 


11. The most relevant consideration 
is whether the scheme contemplated an ez- 
clusive right to run on certain route by the 
stage carriages of the State undertaking to 
the complete exclusion of the private opera- 
tors (subject, however, to an exception or two 
provided in the scheme itself). If that is the 
position, the integrity of the notified scheme 
cannot be affected by grant of permits to 
private operators even if the grant overlapp- 
ed only a small portion of the nationalized 
route. It would be relevant here to quote 
the observations of their Lordships of the 
Supreme Court in Mysore State Road Trans- 
port Corporation v. Mysore State Transport 
Appellate Tribunal AIR 1974 SC 1940. 


“Any route or area either wholly or 
partly can be taken over by a State Under- 
taking under any scheme published, approvro 
and notified oale the provisions of Ch. IV-A 
of the Act inserted by Section 62 of Act 109 
of 1956. I£, therefore, the scheme prohibits 
private transport owners to operate on the 
notified area or route or any portion thereof, 
the Regional Transport s\uthority cannot 
either renew the permit of such private 
owners or give any fresh permit in respect 
of a route which overlaps the notified route. 
Jn considering the question whether when 
one Party has a monopoly over a route, a 
licence can be ted to any other party 
over any Part of that route, the distinction 
between “route” and “highway” is not at 
all relevant, Where a private transport! 
owner makes an application to operate on 
a route which overlaps even 2 portion of the 
notified route, then that application has to 
be considered only in tho light of the schema 
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as notified. If any conditions are placed 
then those conditions have to be fulfilled and 
if there is a total prohibition then the appli- 


cation must be rejected. There is no justifi- ° 


cation for holding that the integrety of ‘the 
notified scheme is not affected if the overlap- 
ping is under five miles or because a condi- 
tion has been bo ge in the permit that 
the operators will not pick up or set down 
any passengers on the overlapped route.” 

12, The next contention of the peti- 
tioner’s counsel is that no procedure has been 
prescribed under sub-section (2) of Section 
68-F for implementation of the approved 
scheme, as to in what manner the existin 
permits ought to be cancelled or curtailed, 
and whether the procedure contained in Sec- 
tion 57 of the Motor Vehicles Act ought to 
be followed on the application of the State 
undertaking for permit; or whether the pro- 
cedure of Section 68-E ought to be followed, 
inasmuch as the existing permit holders were 
being affected by the scheme and that neces- 
sitated modification of the scheme so as 
to include the existing permit holders who 
were left out at the time the final scheme 
was published. The counsel says that ‘the 
procedure of Section 68-E was the only right 
course to adopt. In inducting private opera- 
tors on the route after he proposed scheme 
was published, the Regional Transport Au- 
thority must be presumed to have acted, 
keeping in mind the proposed scheme. It 
logically follows ~that even upon approval 
of the scheme, such permit holders ought to 
remain on the route. And if they have to be 
ousted, that could be dcne only by cancella- 
tion or modification of the scheme under 
Section 68-E. 


18. The contention of the learned 
counsel in our view, is misleading. The 
nt of permits to the private operators after 

e publication of the proposed scheme was 
a grant made subject tc the ultimate shape 
the fina] scheme was to be moulded into. If 
implementation of the epproved scheme af- 
fected the reat, it must accordingly cease or 
be curtailed. It would be wrong to say that 
the grant would survive despite the scheme 
intending otherwise, because the grant was 
made though the proposed scheme was pub- 
lished. e provision of Section 68-E ap- 
plies only when the approved scheme re- 
quires cancellation or modification and not 
where its implementation is desired. For im- 
plementation the Regional Transport Autho- 
rity has to proceed under sub-section (2) of 
Section 68-F. In what manner should he 
proceed is the next question, After the ap- 
proval of the scheme, the Regional Transport 
Authority just performs a ministerial func- 
tion in granting permits to the State under- 
taking as soon as the undertaking applies for 
them, He has no quasi-judicial function, to 
perform because he has no option to refuse 
the grant. The provisions of Section 57 (8) 
are, therefore, not attracted. The Regional 
Transport Authority has only to verify that 
the application of the State undertaking is| 


x 


pn 
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in order and that the grant is covered by the 
approved scheme. He need not thereafter 
‘ publish the application for permit and invite 
` objections from those who are to be affected. 
The existing permit holders are automatically 
affected by the approved scheme, except 
those and to the extent, saved by the scheme 
itself. 
14, In proceeding under sub-sec. (2) 

of Section 68-F, the Regional Transport Au- 
thority has no doubt to exercise his min 
whether he must refuse to entertain the ap- 
plication for a grant, or refuse a renewal, or 
whether he has to cancel the permit or cur- 
tail it, In deciding this limited question, he 
acts quasi-judicially. He has in his mind 
the scheme and its implementation and how 
that ought to affect the existing permit 
holders. But once that decision is taken and 
the permits of the existing operators are law- 
fully cancelled or curtailed, and such cancel- 
lation or curtailment falls within the imple- 
mentation of the approved scheme, it would 
not be open to them to come before this 
Court challenging the grant in favour of the 
State undertaking on the ground that the 
grant was made with certain procedural ir- 
regularities, say strict non-compliance with 
Section 42 or 57 (2). The existing operators 
must come to this Court only for protection 
of their rights; and if their rights have been 
lawfully extinguished, they should be uncon- 
cerned with some slight irregularity in the 
rant made in favour of the State undertak- 

g 

15. Another contention of the peti- 

tioner is that the order curtailing the permit 
(Annexure ‘D’) was passed by Secretary, Re- 





gional Transport Authority, who had no 
jurisdiction to pass it, A representation was 
made against this order to the Regional 


Transport Authority who refused to consider 
it, and the successor-in-office declined to re- 
view it when an application for renewal] was 
presented to him, The renewal was granted 
in respect of the curtailed route on the basis 
of Annexure D’, which was an order without 
jurisdiction. 

16. Petitioner’s contention has little 
force, Firstly, the order earning he permit 
appears to have been passed by the Regional 
Transport Authority as is mentioned in Para 2 
of the Order (Annexure ‘D’). The Secretary 
was implementing the Regional Transport 
Authority’s order passed on 7-7-1970. He was 
performing a ministerial job. The decision 
was taken by the Regional Transport Authori- 
ty himself, Secondly, the Regional Transport 
Authority had jurisdiction to curtail the route 
under sub-section (2) of Section 68-F for the 
purpose of giving effect to the approved 
scheme. It is no doubt true that the Re- 
gional Transport Authority should have ex- 
ercised his powers after due notice to the 
existing operators before he passed the order 
(Annexure ‘D’), but the defect in procedure 
should hardly matter when it was bound to 
be an idle formality. The Regional Trans- 
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port Authority was bound to implement the 
scheme and curtail the permits of private 
operators as soon as the Madhya Pradesh 
State Road Transport Corporation asked for 
permits under Section 68-F (1). We should 
also take notice of the supervening circums- 
tances that the petitioner allowed the order of 
curtailment to operate for long two years 
without taking any action and, presumably, 
withdrew his vehicles from the nationalized 
route, Since July, 1970, the route is ex 
clusively occupied by the Madhya Pradesh 
State Road Transport Corporation, Under the 
circumstances, we may refuse to exercise dis- 
cretion in favour of the petitioner relying on 
the following pronouncement of the Supreme 
Court in Gullappalli Nageshwar Rao v. State 
of Andhra Pradesh, AIR 1959 SC 1376 at 
p. 18838: 


“But, in view of the supervening cir- 
cumstances, the High Court, while noticing 
this defect in the procedure followed by the 
Regional Transport Authority, refused to ex- 
ercise its jurisdiction under Article 226 of the 
Constitution. Pursuant to the order of the 
Regional Transport Authority, the appellants 
withdrew their vehicles from the concerned 
routes and vehicles of the Road Transport 
Corporation have been plying on those routes. 
The Popat of this Court conclusively de- 
cided all the questions raised in favour of the 
respondents, and if the order of the Regional 
Transport Authority was set aside and the 
appellants were given another opportunity 
to make their representations to that Au- 
thority, it would be, as the High Court says, 
only an empty formality. As their vehicles 
have already been withdrawn from the routes 
and replaced by the vehicles of the Corpora- 
tion, the effect of any such order would not 
only not be of any help to the appellants but 
would introduce unnecessary complication and 
avoidable confusion. In the circumstances, it 
appears to us that, as the appellants have 
failed all along the line, to interfere on a 
technical point of no practical utility is “to 
strain at a gnat after swallowing a camel.” 
We cannot, therefore, say that the 
High Court did not rightly exercise its dis- 
cretion in this matter.” 


17. In this view of the matter, we 
see no substance in Gulabchand’s petition 
and dismiss it with costs. Counsel’s. fee 
Rs. 100/-. The balance of the security 
amount shall be refunded to him. 


Pahlaj Rai Natayandas v, Regional Trans- 
jon Authority, Rewa Misc. Petn. No, 222 of 


18. Petitioner Pahlajrai held a permit 
No. P. St, Sec, 4/69 for Rewa-Hanumana 
via Lour-Naigarhi. This permit was granted 
after the proposed scheme No. 24 was pub- 
lished. The petitioner No. 2 Ugra ‘Tara 
Motor Service liekwise held permit No. P. 
St. S. 28/69 for the same route. After the 
finalization of the scheme No. 24, the R.T. 
A. bas by his order dated the 15th Decem- 
ber, 1971 (Annexure ‘G’), curtailed the per- 
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mit so as to survive only one rout Lour-Han- 
umana via Naigarhi, The petitioners are ag- 
grieved by that order. 


19. The petitioners have raised the 
very same contentions as have been repelled 
by us in Gulabchand’s case. We have held 
that the permits granted after the publication 
of the proposed scheme would be affected 
by the scheme as finalized, and that such per- 
mit-holders could not be placed in the cate- 
gory of those left out permit-holders who 
were on the route at the time of the publica- 
tion of the proposed scheme. We have also 
held that the scheme was of exclusive opera- 
tion by the M. P. S. R. T. C., and the routes 
from which the petitioners have been exclud- 
ed, could not be treated as for conjoint ope- 
ration even if Mubarak Ali Varisali was a 
single exception. We also said that the exist- 
ing operators, to whom permits were granted 
after the publication of the proposed scheme, 
would be covered by the provisions of the 
Section 68-F (2) for the purposes of cancel- 
lation or curtailment when action is taken to- 
wards implementation of the scheme as fina- 
lized. Their claim that their permits could 
be cancelled or curtailed by a modified 
_scheme as contemplated by Section 68-E, has 
been negatived by us. 


20. The only contention that remains 

to be considered is that according to the 
etitioners, the Regional Transport Authority 
aving pg an order on 17-11-1971 to- 
wards the implementation of the finalized 
scheme, was functus officio and he could not 
pass a second order of 15th December, 1971. 


21. We see no substance in this con- 
tention, Implementation of the scheme is a 
continuing process and as and when it is 
brought to the notice of the R. T. A. that 
private operation is continuing in breach of 
the scheme, he can legitimately exercise 
jursdiction to remedy the breach. The R.T. 
A, had cancelled certain permits by his order 
dated the 17th November, 1971. The 
Madhya Pradesh State Road Transport Cor- 
poration then brought to his notice that the 
approved scheme affected the permits grant- 
a after publication of the proposed scheme 
and that such was the decision given in Mis- 
cellaneous Petition No. 172 of 1970 by the 
High Court. The R. T. A. then heard the 
permit holders to be affected by his order and 
passed the order dated the 15th December, 
1971. The approved scheme was the law 
and it could not die out if the R. T. A. had 
omitted by inadvertence to cancel or curtail 
certain permits affected by the scheme. The 
R. T. A. could exercise jurisdiction towards 
saiplementarion of the scheme which was the 
aw. 


22. In the result, the petition must 
fail and is hereby dismissed with costs. Coun- 
seľs fee Rs. 100/-. The balance of the 
security amount shall be refunded to the 
petitioners. 
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Misc. Petn. No. 869 of 1973 (Madh Pra): 
M/s. Pahlajrai Narayandas v. State Transport 
Appellate Authority Gwalior:— 

28. Petitioner held a permit for 
Rewa-Hanumana route before the publication 
of the proposed Scheme No. 24. In 
the scheme, this permit was proposed 
for cancellation. But during. the pen- 
dency of the finalization proceeding, the peti- 
tioner applied for extension of the permit 
from Hanumana to Hatta and the route that 
came to be described in the permit was Rewa- 
Hatta via Hanumana. 

After the finalization of the scheme, the 
Regional Transport Authority and State 
Transport Authority have both re- 
fused renewal of the permit on 
the nationalized portion of the route 
i, e, Rewa to Hanumana. The petitioner’s 
permit is kept alive for Hanumana to Hatta 
portion only. The petitioner contends that 

e should have been treated as a left-out per- 
mit holder since the extended route Rewa to 
Hatta was not shown in the scheme for can- 
cellation or curtailment, and that till a modi- 
fied scheme was published under Sec. 68-E 
nationalizing this route, he deserved‘to be 
granted a renewal. Besides, he says that the 
route Rewa to Hanumana was one of con- 
joint operation. As an instance he quotes 
Mubarak Ali Varisali’s case. 


24. We see absolutely no substance 
in this petition. The petitioner's permit on 
route Rewa to Hanumana was proposed for 
cancellation in the scheme itself. Any exten- 
sion arenied was subject to the approval of 
the scheme, And as soon as the scheme was 
approved, his „pormi covering the portion of 
the nationalized route would stand cancelled. 

25. The petitioner contends that he 
could be placed in the category of those per- 
mit holders mentioned in Clause 7 (c) of the 
Scheme, whose permits have been made in- 
effective by directing that they shall not pick 
up or drop passengers from any station on 
the nationalized route. Such was not the 
contention of the petitioner before the Re- 
gional Transport Authority or the State Trans- 
port Authority and this aspect could not be 
considered by them. But even if the peti- 
tioner desired a treatment contemplated by 
Clause 7 (c), he could not possibly claim it, 
for the simple reason that in the scheme itself 
his permit was shown for cancellation as: item 
18 of Clause 7 (a). Tha scheme had to be 
implemented in spirit and letter, as contained 
in the document. Where the scheme said 
that a particular permit would stand cancell- 
ed, the Regional Transport Authority could 
not possibly say that the same object could 
be served by directing that the permit 
holder shall not pick up or set down pass- 
engers from the overlapping route. The in- 
tegrity of the scheme would nonetheless be 
affected if the Regional Transport Authority 
took such a step. This is not permissible, 


26. The petition must, therefore, be 
dismissed with costs. Counsel’s fee Rs. 100/-. 


Ne 
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The balance of the security amount shall be 
refunded to the petitioner. 
Petitions dismissed. 
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Loonkaran Parakh, Petitioner v, State of 
Madhya Pradesh and ancther, Respondents. 

Misc. Petn. No. 1074 cf 1974, D/- 8-5- 

1975.* 
(A) M. F. Municipal Corporation Act 
(23 of 1956}, Section 866 (3) — Bye-laws 
framed under Section 427 Cis., 28 and 45-D 
and Section 442 (1) (c) by Municipal Corpo- 
ration of Raipur — Payment of fees under 
By-law 7 for grant of permission to construct 
building — Authority to charge fees 
Validity. 

Although there is no separate provision 
in the Act authorising the Corporation to 
charge any fee for grant of building permis- 
sion, Section 366 (3) read with Section 294 
is sufficiently wide to cover such an authority 
of the Commissioner to grant written permis- 
sion on payment of fees. {Para 

Section 866 (8) which in terms confers 
power on the Commissioner to fix the rate of 
fees does not require that Bye-laws have to 
be made for the fixation of rate. An order 
of the Commissioner is enough for fixation 
of rate of fees, Rate of fees is, therefore, 
not a subject which can be dealt with by the 
Bye-laws, 

It is well settled that if while pessing 
an order £ wrong provision is quoted, that 
by itself will not invalidaté the order and the 
exercise of the power will be referable to a 
jurisdiction which confers validity upon it. 
Ut res magis valeat quam pereat, whic 
means that it is better for a thing to have 
effect than to be made void, is a salutary 
rule of construction. Applying this principle 
bye-law No. 7, read with the Schedule 
though ineffective as a bye-law can be given 
effect to as an. order made by the Commis- 
sioner under Section 366 (8) and the un- 
necessary formality taken by the Adminis- 
trator in obtaining the confirmation by the 
Government can be ignored. (Para 6) 

(B) M. P. Municipal Corporation Act (23 
of 1956), Section 866 (8) — Imposition of 
fees for grant of permission to construct 
building — Not a tax but a fee in the strict 
sense — Distinction between “tax” and 
“fee”. (Constitution of India, Article 265). 

Levy of tax is for the purposes of gene- 
ral revenue whereas a fee in the strict sense 
is payable as a sort of return or consideration 
for services rendered and the collections made 
from imposition of fee are correlated to the 
expenses incurred in rendering the services. 


*(To quash Notification of M. P. Govt. D/- 
24-12-1973. 
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Having regard to the scheme of the Act, the 
authority conferred on the Commissioner 
under Section 366 (3) to charge fee for any 
written permission which he is authorised to 
ive under the Act cannot be construed to 

a power to impose any tax. This in- 
ference is strengthened from the fact tha 
the fee can be charged under this section 
simply by an order passed by the Commis- 
sioner without even a resolution of the Cor- 
poration and the safeguards of the procedure 
contained in Section 188 for imposition of a 
tax are not applicable for imposition of a 
fee under this section. AIR 1975 SC 846 
Foli; AIR 1945 SC 1107 and AIR 1968 SC 
1119, Ref, to. (Para 7) 
__ The fact that the fees collected are paid 
into the Municipal Fund by virtue of Sec. 87 
and not credited to a separate fund is not by 
itself sufficient to hold that the impugned 
wy is a tax and not fee. ATIR 1975 SC 846 
0. s 


(Para 9) 

It is true that normally a fee is uniform 

and no account is taken of the paying capa- 
city of the recipients of services, but absence 
of uniformity will not make it a tax if cor- 
relation is established between the total col- 
lections and the expenditure incurred for ren- 
dering the services. AIR 1973 SC 724 and 
AIR 1975 SC 706, Rel. on. (Para 10) 


The Corporation can levy a fee under 
Section 366 (8) for the grant of building per- 
mission to cover the cost of inspection of site, 
approval of ‘site, scrutiny of plan of proposed 
building, issue of building permission, inspec- 
tion during construction and issue of com- 
pletion certificate and permission te occupy 


. the building. These regulatory duties flow 


from the provision of the Act and perform- 
ance thereof amounts to services rendered. to 
the person who constructs the building. AIR 
1931 PC 217, Distinguished. (Para 12) 
What is necessary to sustain a fee is an 
aprestat correlation between the amount 
collected as fee and the expenses incurred on 
rendering the services and this requirement 
was satisfied in the present case. AIR 1971 
SC 344 and AIR 1971 $C 1182, Applied. 


Cases Referred: Chronological 
AIR 1975 SC 706 = (1975) 1 SCJ 497 9 
AIR 1975 SC 846 = 1975 Tax LR 1455 

7,9, 14 
AIR 1978 SC 724 = 1978 Tax LR 581 9, 10 
AIR 1971 SC 844e= (1970) 2 SCR 848 14 
AIR aro SC 1182 = 1971 (Supp) SCR 


AIR 1968 SC 1119 = (1968) 8 SCR 9374 
7, 12 

AIR 1965 SC 1107 = (1962) 2 SCR 477” 7, 
18 

AIR 1963 SC 966 = (1963) Supp SCR 
302 0 


; 1 
AIR 1962 SC 204 = (1982) 3 SCR 108 12 
AIR 1981 PC 217 = 58 Ind App 818 12 


Anoop Choudhari, for Petitioner; S, K. 
Dixit, (for No. 1) and G. P. Bajpai with A. 
P. Tare, (for No. 2), for Respondents, 
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SINGH, J.:— This petition under Arti- 
cle 226 of the Constitution raises a question 
as to the validity of the fee imposed by Bye- 
law 7 of the Building Permission (Fees, Com- 
position Fee) Bye-laws, 1978, of the Munici- 
pal Corporation, Raipur. : 


2 The petitioner hes filed this peti- 
tion as a guardian of his minor son, An ap- 
plication was made to the Corporation on be- 
half of the minor for permission to construct 
a building. As a prerequisite to the grant 
of permission, the petitioner was required to 
pay ‘tc the Corporation Rs, 225/. as fee pay- 
able under the bye-Jaws. The petitioner con- 
tends that the Madhya Pradesh Municipal 
Corporation Act, 1956, which is the relevant 
Statute, does nct authorise the Corporation 
to charge any fee for grant of building per- 
mission, that the provisions under which the 
bye-laws purport to have been made do not 
refer to any fee and that the impost is a tax 
in the garb of fee. The petitioner prays that 
the bye-laws be quashed and that a direction 
be issued to the Corporation to refund the 
fee collected from the petitioner. The Cor- 
poration in its return has justified the im- 
position of the fee under Section 866 (8) of 
the Act. The Corporation denies that the 
fee is a tax and contends that the fee is cor- 
related to the expenses incurred by the Cor- 
poration in discharging its duty of regulation 
and control of building activity within the 
Corporation limits. It is submitted that the 
expenses incurred by the Corporation in dis- 
charging the aforesaid duty are approximately 
equal to the collections made as fee under 
the impugned Bye-laws, 


3. To appreciate the rival conten- 
tions, it is first necessary to notice the rele 
vant provisions of the Act and the Bye-laws. 
Chapter XI of the Act deals with Taxation. 


Section 182 in this Chapter authorises ths 
Corporation to impose taxes enumerated 


therein and Section 188 provides the proce- 
dure for imposition of tax, Chapter XXIV 
which occurs in Part VI of the Act deals with 
the subject of “Building Control”. Sec. 293 
which is the first section in this Chapter prc- 
hibits erection or re-erection of any build- 
ing or making of any material externa] al- 
teration to any building without the permis- 
sion of the Commissioner, who is one of the 
municipal .authorities charged with the duty 
of carrying out the provisiogs of the Act (Sec- 
` tion 6). As required by Section 294, vey 
person intending to erect or re-erect a build- 
ing has to make two applications: (1) an ap- 
plication for approval of the site together 
with a site plan and (2) an application for 
permission to build together with a grourd 
plan, elevation and Section of the building 
and a specification of the work to be done. 
The Commissioner may refuse to approve 
the site on the grounds mentioned in Sec- 
tion 296. The grounds on which permission 
to erect or re-erect building may be refused 
are contained in Sections 295 and 297. Speak- 
ing generally, a site may be disapproved if 
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erection or re-erection of the proposed build- 
ing would be in contravention of a town 
planning scheme or any other provision of the 
Act or any other enactment; or if the site 
is in a portion within the limits of the city 
in which the position and direction of the 
streets have not been determined and the 
proposed building will obstruct or interfere 
with the construction in future of suitable 
streets cr with the drainage, water-supply or 
ventilation, or if the site has been re-claimed 
or used as a place for depositing sewage, of- 
fensive matter or rubbish or careasses of 
dead animals or is otherwise insanitary or 
dangerous to health; or if the building is like- 
ly to interfere with a future town planning 
scheme. Permission for erection or re-erec- 
tion cannot be granted by the Commissioner 
until the site is approved, Even after ap 
sproval of the site permission to erect a build- 
ing cannot be granted if the plans and spe- 
cifications show that the proposed building 
is not ia accordance with a town planning 
scheme or the provisions of the Act or any 
rule or byelaw made thereunder or any 
other enactment; or if the erection of the 
proposed building would be a nuisance or 
injurious to the inhabitants of the neighbour- 
hood or to the public. Section 298 provides 
that the work of the erection of the buildin 

shall be executed in such manner under suc 

supervision through such qualified agency 
and hag ba to such conditions or restrictions 
as may be prescribed by the Bye-laws. If the 
work of erection is not started within one 
year the sanction lapses but it can be renew- 
ed under Section 300. A new building ca: 
not be occupied or used without first obtain- 
ing the permission of the Commissioner under 
Section 801. The section requires that after 
completion of the work a notice shalk be 
given to the Commissioner who may refuse 
permission to occupy or use the building if 
the erection, construction or re-construction 
is in contravention of any provisions 
of the Act, or any rule or bye- 
law made thereunder or any other enactment 
for the time being in force. The section re- 
quires that all necessary facilities for inspec- 
tion of the work shall be given to the Com- 
missioner, The Commissioner has power 
under Section 807 to require removal of any 
work which has been executed without sanc- 
tion or in contravention of the terms of 
sanction, These Sections in Chapter IV deal- 
ing with building contrcl do not contain any 
provision for charging any fee. Section 866 
which authorises imposition of a fee for every 
licencs or written permission occurs in 
Chapter XXXIV (Part VIII) which contains 
General Provisions for the carrying on of the 
Municipa] Administration, Section 366 which 
is the rst section in this Chapter deals with 
licences and permissions. Section 866 (1) pro- 
vides that whenever it is prescribed by or 
under the Act that the permission of the Com- 
missioner is necessary for the doing of any 
act, such permission, unless otherwise ex- 


pressly provided, be in writing. Section 866 


can- - 


Pes Wes 
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note 
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(2) requires that every licence and permis- 
sion shall be signed by the Commissioner 
and contain the particulars mentioned in the 
Section. Section 366 (8) which permits im- 
position of a fee reads: 


“366 (8). Except when it is otherwise 
expressly provided in this Act or in any rule 
or bye-law made thereunder, a fee for every 
such licence or written permission may be 
charged at such rate as may be fixed by the 
Commissioner and such fee shal] be payable 
oe person to whom the licence is grant- 


4, The subject of Bye-laws is dealt 
with in Chapter XXXVII (Part X). Section 
427 authorises the Corporation to make Bye- 
laws consistent with the provisions of the Act 
and the rules made thereunder for carrying 
out the provisions and intentions of the Act. 
The section also enumerates various topics 
under different heads on which Bye-laws can 
be made, The topics relating to construc- 
tion of buildings occur in clause (28), but the 
topic of fee for obtaining permission to erect 
a building is not mentioned in this clause or 
anywhere else. Clause 45-D in the section 
refers to ‘conditions, fees and limitations for 
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fences: fee chargeable for construction of 
pbuilding does not fall within it. The Bye- 
laws purport to have been made under clause 
(28) read with clause 45 (B) of Section 427. 
The relevant notification reads as follows: 
“No. 961-XVIII-I;— In exercise of the 
powers conferred by sub-section (1) of Sec- 
tion 430 of the Madhya Pradesh Municipal 
Corporation Act, 1956 (No. 28 of 1956), the 
State Government hereby confi e fol- 
lowing bye-laws made by the Administrator, 
Municipal Corporation, Raipur under clause 
(8) read with clause (45-D) of Section 427 
and clause (c) of sub-section (1) of Section 
449, of the said Act, the same having been 
previously published as required by section 
429 of the said Act, and they are now pub- 
lished as required by Section 481 thereof 
namely:” 
Bye-law No. 7, which is the impugned bye- 
law, provides that the Commissioner on be- 
ing satisfied that the application for grant of 
uilding permission is complete in all respects 
shall issue a notice to the applicant to de- 
posit the fee in the Corporation treasury and 
roduce in evidence the challan of depositing 
e fee as shown in the Schedule. The fee 
deposited is refunded under Bye-law 17 if 





compounding of offences’. So this clause is building permission is refused. The Sche- 
limited to the subject of componnding of of- dule which prescribes the amount of fee 
{Contd. on Col. 2) chargeable reads as follows: 
“\ SCHEDULE |. 
l - (See Bye-law 7) 
.Item Type of construction | ” Built up area fees Chargeable 
No .- . Sq. Meter to 
Sq. Meter 
4 g 8 4 
f P Hai 4 Rs. P K 
A. A building intended to be used for 0 15 . §0.00 
_ residence .. - 76 125 ” 100.00 
, 126 200 150.00 
201 800 225.00 ’, 
‘ 801 400 850.00 . 
401 600 ' 00-00 © 
601 750 750.00 : 
751 1000: 1250.00 
1001 1250 , 1500.00 
--. 7 YOBL 1500 2000.00 
above 2500 . 2 ~~. 4250.00 


2. A building intended to be used as, 
shop, store house, ware house or for 
carrying trade or business or any 
other commercial purpose, 


@. A building intended to be used as 
administrative block in a factory 

4. A building used for shop cum resid- 
ence purposes 


6. A building intended to be used as a 
Cinema or theatre Hall. - ; 


6. A building intended to be used for 
> any social, charitable, etc. purposes 


Fees prescribed as in Item No. 1 plus an . 
additional charge of 5% of such amount 
of Fees: 
se ee ie igs up area above 

: . the fees charged sh e 
Rs. 15000.? = i = € 
Fees prescribed in Item No. 1 , 


Fees as prescribed in Item No. 1 plus - 
an additional charge of 25% of such 


amount of fees. 

gi 80 seats ~ 
fapacity o “Rs. 4,000.00 - 

and above (80) - _ Rs. 7,500.00 


seats capacity 
5% of fees as prescribed in Item No. I 


2 





| 


[Prs. 4-7] 


(e. & Hospital, Schools, Clubs, Dhar- 
mas 5 and similar types of build- , 
ings P 
7. Addition, alteration with existing built 
up area or external addition or al- ~ 
teration which do not add to the 
built up area such as court-yard 
compound, alteration in elevation or 
roofing such as tiles to A. C. Sheet 
of Flat Surface addition, opening , 
or closing 5 
8. In case of addition or alteration in 
the proposed plan 
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9. Renewal of the building permission. 


5. It is true, as argued by the learn- 
ed counsel for the petitioner, that! there is no 
separate provision in the Act authorising the 
Corporation to charge any fee for grant of 
building permission, but the general provision 
made in Section 866 (8) is sufficiently wide 
to cover such an authority. Permission of 
the Commissioner is needed for erection 3r 
re-erection of any building or for making 
any material alteration to any building undar 
Section 294. As provided in Section 366 
(1) such a permission has to be in writing. 
Section 366 (8) authorises charging of a fee 
for every written permission at such rate as 
may be fixed by the Commissioner. Thus the 
Act authorises the Commissioner to fix rates 
of fee for grant of building permission re- 
quired under Section 294. ‘The petitioner 
is, therefore, not right in his contention that 
no fee can at all be charged by the Corpora- 
tion for grant of building permission, 


6. We will now take up the next zr- 
ment that the impugned Bye-laws have not 
een made under Section 866 (8) and, there- 
fore, it cannot be said that the rate of fee 
has been validly fixed. We have already 
stated that the Bye-laws cari be made under 
Section 427 on topics mentioned in that Sec- 
tion. We have also said that the topics enu- 
merated do not cover the topic of fixation of 
rate of fees chargeable under Section 366 (8). 
Section 866 (3) in terms confers power on 


the Commissioner to fix the rate of fees 
chargeable under that section. That 
section does not require that Bye-laws 


have to be made for the fixation of rate. An 
order of the Commissionereis enough for fixa- 
tion of rate of fees. Rate of fees is, there- 
fore, not a subject which can be dealt with 
by the Bye-laws. The question then is whe- 
ther the impugned Bye-law can be read as an 
order fixing the rate of fee under Section 366 
(8). We were informed at the time of heer- 
ing of this petition that the Corporation 
stands superseded since Jong and the poweis 
of the Corporation are exercised by the Ad- 
ministrator appointed by the Government 
under Section 423. We were further inform- 
ed that the Administrator is also the Com- 
missioner appointed under Section 54 of the 
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A flat rate of Rs. 25.00 in respect of 
building mentioned in Items 1, 8 and 6 


- and Rs. 100.00 in respect of building in 


Item Nos. 2, 4 and 5, 


ae > 


i upto 5% Nil 

ii) Between 6% Rs. 50. 

to 10% 

(iii) Above 10% Fresh application accord- 
ing to the Bye-laws. 

5% of the amount of Fees charged one 

nally in respect of the building concerned.” 


Act. The Bye-law fixng the rate of fees 
was made by the Administrator who is also 
the Commissioner after previous publication 
and was confirmed by ihe Government. The 
Bye-law although ineffective as a Bye-law can 
be given effect to an arder of the Commis- 
sioner fixing the rate of fee under Sec. 366 
(8) for grant of building permian, To such 
a course, we do not find any valid objection. 
The requirement of previous publication and 
confirmation by the Government are not the 
formalities required for fixation of fees by 
an order of the Commissioner under Sec- 
tion 366 (8). These formalities were, there- 
fore, unneçessarily taken; but that by itself 
will not lead to the invalidity of the fee 
rather it will show that not only the Commis- 
sioner, but the Government also thought that 
the rates fixed were reasonable, It is well 
settled that if while passing an order a wrong 
provision is quoted, that by itself will not in- 
validate the order and the exercise of the 
power will be referable to a jurisdiction which 
confers validity upon it. Ut res magis valeat 
quam pereat, which means that it is better 
for a thing tc have effect than to be made 
void, is a salutory rule of construction. In 
our opinion, this principle should be applied 
in the present case and Bye-law No. 7 read 
with the Schedule should be given effect to 
as an order made by the Commissioner under 
Section 866 (3) and _thə unnecessary torma- 
lity taken by the Administrator in obtaining 
the confirmation by the Government can be 
ignored. ; 


7. We then come to the main ques- 
tion raised bv the petitioner that the fee 
charged under the impugned Bye-law has 
no correlation to any service rendered by the 
Corporation and that the charge is really a 
tax in the garb of fee. The distinction be- 
tween a tax and a fee has been settled by 
the Supreme Court in a series of cases. The 
last case now in the series to our knowledge 
is State of Maharashtra v. Salvation Army 
AIR 1975 SC 846. The basie distinction be- 
tween a tax and a fee is that the levy of 
tax is for the purposes of genera] revenue 
whereas a fee in the strict sense is payable 
as a sort of return or consideration for ser- 
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vices rendered and the collections made from 
imposition of fee are correlated to the ex- 
penses incurred in rendering the services. 
The use of the word ‘fee’ in an Act is not 
decisive of the question whether the legisla- 
ture intended to confer a power to levy a 
fee in the strict sense and not a tax although 
prima facie the use of the word ‘fee will 
show that the power to levy tax was not in- 
tended to be conferred. We have already 
seen that the subject of taxation in the Act 
is dealt with in Chapter XI. Section 182 au- 
thorises the Corporation to levy the taxes 
mentioned therein and Section 188 prescribes 
the procedure for imposition of a tax. Hav- 
ing regard to the scheme of the Act, the au- 
thority conferred op the Commissioner under 
Section 866 (3) which occurs in Chapter 
XXXIV to charge fee for any written permis- 
sion which he is authorised to give under the 
Act cannot be construed to be a power to 
impose any tax. This inference is strengthen- 
ed from the fact that the fee can be charged 
under this section simply by an order passed 


` [by the Commissioner without even a resolu- 


tion of the Corporation and the safeguards 
of the procedure contained in Section 188 for 


' limposition of a tax are not applicable for im- 


position of a fee under this Section. The 
learned Deputy Advocate-General, who ap- 
peared for the Corporation, conceded that 
fee chargeable under Section 866 (8) is fee 
in the strict sense and that the section does 
not authorise imposition of a tax. It is, how- 
ever, interesting to notice that an analogous 
provision in the Calcutta Municipal Act, 
1951, was construed to authorise levy of 
a tax (The Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107) but a similar pro- 
vision in the Uttar pradesh Municipalities Act 
1916 was construed to authorise levy of a 
fee in the strict sense; Nagar Mahapalika 
Varanasi v. Durga Das Bhattacharya. AIR 
1968 SC 1119. It is not necessary to pursue 
this matter any further in view of the stand 
taken by the learned Deputy Advocate- 
General. 


8. The stand taken by the Corpora- 
tion in the return (including additional return 
where more details are given) is that the re- 
gulatory provisions relating to building con- 
trol contained in Chapter XXIV, necessitates 
the employment of a qualified staff. This staff 
consists of one Engineer who is also a quali- 
fied architect, 88 ward peons, 18 Sanitary In- 
snectors, one Building clerk and one Health 
Officer. The duties imposed on the Corpora- 
tion by Secs. 295, 297, 298, 299 and 801 re- 
quire inspection of site before its approval, 
scrutiny of plan before grant of building 
permission, checking and inspection during 
construction, inspection after completion of 
building, issue of completion certificate and 
permission to use or occupy the building, It 
is averred in the additional return that the 
staff mentioned above also looks after the 
public health and sanitation work of the 
Corporation but it has to devote 50 per cent 
of its time for carrying out the aforesaid 
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duties relating to building control. it is also 
averred that the total expenditure on salary 
alone of this staff comes to Rs. 1,86,000/- 
per year out of which at least half i, e. 
Rs. 93,000/-, can be said to be used for the 
purposes of carrying out the duties relating 
to building control. It is further averred that 
the Corporation has also to spend for expen- 
ses on the movement of officers and station- 
ery for carrying out the said duties and the 
total expenditure roughly comes to Rupees 
1,25,006/-. The collections made in the year 
1974-75 as fee charged under the impugned 
Bye-law amount to Rs. 1,84,752.00. On these 
averments the Corporation submits that cor- 
relation to a reasonable degree is established 
between the quantum of the fee charged and 
the expenses incurred by the Corporation ia 
roviding services to the person who applies 
or building permission. After the additional 
return was filed, the learned counsel for the 
petitioner on our inquiry intimated as that 
the petitioner did not intend to file any re- 
joinder. In the circumstances, the facts 
stated in the additional return must 'be ac- 
cepted and the question of legality of the 
fee must be judged on the facts stated there- 
im, 

9. The learned counsel for the peti- 
tioner has argued that the amount of fee col- 
lected by the Corporation under the impugn- 
ed Bye-law is taken te the Municipal Fund 
and is not separately appropriated for meet- 
ing the expenses of the Corporation for grant 
of building permission and matters connected 
thereto. The Municipal Fund is constituted 
under Section 86 of the Act and Section 87 
(1) (e) and (£) ae that all moneys raised 
by any tax levied for the purposes of the 
Act and all fees payable and levied under the 
Act or any rules or Bye-laws made there- 
under be credited to the Municipal Fund. 
Thus by the command of Section 87, the fees 
collected are paid into the Municipal Fund 
and this fact by itself is not sufficient to hold 
that the impugned levy is a fax and not fee. 
It is true that generally speaking the amount 
collected as fee should be earmarked to meet 
the expenses of rendering the services and 
should not be taken to the general revenue of 
the State; State of Maharashtra v. Salvation 
Army (Supra). But the fact that collections 
are taken to the consolidated fund of the 
State and are not separately appropriated to- 
wards the expenditure for rendering the ser- 
vices is not by itself decisive. This legal posi- 
tion can be taken to be settled by the deci- 
sion of the Constitution Bench of the Sup- 
reme Court in Government of Madras v. 
Zenith Lamps, AIR 1978 SC 724 where 
while holding that “fees taken in Court” can- 
not be equated to taxes and that there must 
be a broad por a at with the fees col- 
lected and the cost of administration of civil 
justice, the Court approved the observations 
of Dayal, J., in an Allahabad case that the 
Constitution did not contemplate it to be an 
essential element of a fee that it should he 
credited to separate fund and not to a con- 
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solidated fund. It was pointed out thaż 
under Article 366 of the Constitution all re- 
venues received by the State, whether as tax 
or as fee, have to go to the consolidated fund. 
The case of Govt. of Madras v, Zenith 
Lamps (supra) was followed in State of Rajas- 
than v. Sajanlal, ATR 1975 SC 706 at p, 725 
and tha same point was stressed. We have 
already stated that under the Act collections 
made from taxes and fees have all to bə 
credited to the Municipal Fund under Sec- 
tion 87. Therefore, the fact that the fee col 
lected is not credited to a separate fund is 
not of importance for deciding the question 
Nodes the Jevy in its rea] nature is a tax or 
ee, 


10. It is also argued that the im- 
puened fee is not levied at a uniform rate 
and the rate varies according to the plinth 
area of the proposed building which goes to 
show that it is a tax and not fee. It is point- 
ed out in the same centext that the rate af 
fee is higher if the proposed building is a 
shop or meant for business purposes. It is 
true that normally a fee is uniform and no 
account is taken of the paying capacity cf 
the recipients of services, but absence cf 
uniformity will not make it a tax if correle- 
tion is established between the total collec- 
tions ‘and the expenditure incurred for render- 
ing the services. S. T, Swamiar v. Commr- 
H. R. and C. E. ATR 1968 SC 966 at p. 975; 
Govt. of Madras v, Zenith Lamps (supra). 


11. The next question is whether the 
Corporation renders any service to the person 
applying for building permission and whether 
correlation is established between the total 
collections and the expenditure incurred in 
rendering the services. In our opinion, the 
inspection of site, approval -of site, scrutiny 
of plan of proposed building, issue of build- 
ing permission, inspection during construc- 
tion, inspection after construction and issue of 
completion certificate and permission to oc- 
cupy the building by the Corporation are all 
such acts which benefit the person who con- 
structs the building and pays the fee and 
these acts can be said to be services render- 
ed by the Corporation to him. The aforesaid 
regulatory acts of the Corporation done under 
Chapter XXIV of the Act are for ensuring 
safety and protection of health of the person 
owning the building and other persons resid- 
ing in the locality. The fee is charged to 
cover the expenses incurred in the perform- 
ance of these regulatory acts and it is not cor- 
rect to say that no services are rendered by 
the Corporation to the persons paying the fee. 


- 12. While dealing with Rule 11 cf 
the Custom House Agents Licensing Rules, 
1960, which levied a fee of Rs, 50/- for issue 
of the licence, the Supreme Court in Chand- 
rakant v. Jasjit Singh, AIR 1962 SC 204 sus- 
tained the fee so far as fresh applicants were 
concerned on the ground that the expenses 
incurred in serativising the applications, sub- 
fecting the applicants to aa examination and 
provicing them with licences could be reim- 
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bursed from the fee collected and that the 
fee was not unreasonable having regard to 
the “services involved”. The same amount of 
fee for renewal of licence was held to be ex- 
cessive for in case of renewal all that was 
necessary for the licencing authority was to 
make an endorsement on the licence that it 
was renewed for a further period. In Nagar 
Mahapalika, Varanasi v. Durga Das (supra) 
the Supreme Court held that a licence fee 
charged under the U. P, Municipalities Act 
from rickshaw owners and rickshaw drivers 
was excessive as nearly 66% of the collec- 
tions were used for paving bylanes and for 
lighting streets which were ordinary munici- 
pal services for the benefit of the general 
public. But the case further shows that the 
fee could be charged for payment of salary 
to the staff maintained for issuing licences 
and inspecting rickshaws as also for making 
provision for parking grounds. The Privy 
Council in Pazundaung Bazar Co. Lid. v. 
Municipal Corporation of the City of Ran- 
goon, 
relating to a licence fee levied under Sec. 178 
2 of the Rangoon City Municipal Act, 1922, 
or keeping open a private market. It was 
held that the licence fee might reasonably 
cover the cost of all special services necessi- 
tated by the duties and liabilities imposed 
upon the Corporation in respect of supervi- 
sion and regulation of private markets, These 
cases support our conclusion that the Cor- 
poran can levy a fee under Section 866 (3) 
or the grant of building permission to cover 
the cost of inspection of site, approval of 
site, scrutiny of plan of proposed building, 
issue of building permission, inspection during 
construction and issue of completion certifi- 
cate and permission to occupy the building, 
As already seen these regulatory duties flow 
from the provisions of the Act and perform- 
ance thereof amounts to services rendered to 
the person who constructs the building. 


18, In Corporation of Calcutta v. 
Liberty Cinema (supra) a fee was levied for 
keeping open a cinema house under the Cal- 
cutta Municipal Act, 1951. The said Act did 
not provide for rendering any service to the 
cinema owners. The Bye-laws provided for 
inspection of cinema houses to ensure that 
the licencee carried out the conditions of the 
licence. It was held that inspection of such 
a nature was not service rendered to the 
licencee, It was further held that the fee 
was in its true nature a tax. This case is 
clear! suranga on facts. We have 
already stated that the Corporation in the 
instant case renders service to the person who 
applies for building permission by perform- 
ing various duties laid on it in Chapter XXIV 
of the Act. 


14, The next ‘thing to be seen is 
whether there is a reasonable correlation be- 
tween the amount collected as fee and the 
expenses incurred in rendering the services. 
It has already been stated that according 
to the Corporation’s additional return, which 
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~ covered at the normal rate. 
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is not controverted, the collections from fee 
in 1974-75 amounted to Rs. 1,84,752.00 and 
the expenditure on the services was roughly 
Ry, 1,25,000,00. The correlation necessa 
to sustain a fee need only be of a gener 

nature and arithmetical exactitude has not to 
be established: The Indian Mica and Micanite 


Industries Ltd. v. State of Bihar 
AIR 1971 SC 1182 at p. 1187. 
In Delhi Cloth and General Mills 


Ltd. v. Chief Commr, Delhi, ATR 1971 SC 
844. only 60% of the amount sf licence fee 
was spent for rendering services and it was 
held that correlationship’ was established, 
Similarly in State of Maharashtra v. Salvation 
Army (supra) 62% of the amount of fee was 
spent for rendering services and the Court 
held that requirement of correlation was satis- 
fied. Waving regard to these cases it has to 
be held that what is necessary is only an 
approximate correlation which is present in 
the instant case. Moreover, the learned De- 
puty Advocate-Genera} has stated before us 
that the Corporation will not in future re- 
- ‘cover the fee at a higher rate for buildings 
to be used as business premises and that 
the fee for these buildings also will be re- 
This stand is 
consistent with justice because the purpose 
for which a building is constructed makes no 
difference to the Corporation on the question 
of expenses in rendering the services for 
which the fee is charg: This equation of 
rate of fee will further reduce the difference 
between the amount of fee and the expendi- 
ture for rendering services. The necessary cor- 
relation, therefore, is fully established. 


15. For the reasons stated above, the 
petition fails and is dismissed, but without 
any order -as to costs. The security amount 
shall be refunded to the petitioner. 

Petition dismissed, 
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Laxmidas Patel, Petitioner v. The Indore 
Municipal Corporation, Indore and others, 
Respondents. 


a Petn, No. 727 of 1978, D/- 3-4- 


(A) M. P. Nirashriton Ki Sahayata Ad- 
hiniyam (12 of 1970) — Cess imposed by 
the Act — Not violative of Article 19 (1) () 
of Constitution. (Constitution of India, Arti- 
cle 19 (1) (f).) 


The cess is imposed for a public purpose. 
It is ture that it imposes a burden on owners 
of lands and buildings who are to derive no 
direct benefit from the tax and who may not 
be responsible for the existence of destitutes. 
But from this it cannot be held that the cess 
is an unreasonable restriction of the prope 
rights of the owners under Article 19 D B 
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After all destitutes cannot be taxed for pro- 
viding. relief to destitutes. AIR 1972 SC 845, 
Relied on. (Para 5) 
It is true that lands and buildings with- 
in a Municipal Corporation are taxed by the 
Corporation under the Municipal Corporation 
Act, 1956, and by the State under the Naga- 
riya Sthawar Sampatti Kar Adhiniyam, 1964 
(14 of 1964), But from this alone it cannot 
be inferred that the cumulative burden im- 
posed by all these Acts is extortionate or 
confiscatory. The maximum rate of cess 
which can be imposed by a local authority 
under the Act is one per cent of the annual 
letting value which in no sense can be called 
excessive. AIR 1970 SC 169 and AIR 1974 
SC_2272 and AIR 1966 Madh Pra 298, Re- 
lied on. (Para 6) 
> (B) M. P, Nirashriton Ki Sahayata Ad- 
hiniyam (12 of 1970) — Cess imposed by thë 
Act ~~ Not violative of Article 14 of Con- 
stitution, (Constitution of India, Article 14). 


The cess imposed is a tax on lands and 
buildings under Entry 49, List II. Under this 
entry owners of other properties cannot be 
taxed at all, The Act, therefore, cannot be 
said to discriminate between owners of lands 
and buildings and owners of other properties, 
AIR 1972 SC 845 Relied on. (Para N) 


If the State has decided to permit im- 
position of a tax under Entry 49, List H for 
raising funds to provide relief to destitutes, 
it cannot be argued that the State should 
have also legislated for imposition of taxes 
permitted under other entries for the same 
purpose, ara 7) 

, (C) M. P. Nirashriton Ki Sahayata Ad- 
hiniyam (12 of 1970), Section 7 — Imposi- 
tion of cess after following procedure under 
rules framed under earlier Ordinance — Not 
invalid in view of Section 25 of M. P. Gene- 
ral Clauses Act (1957). . P. General 
Clauses Act (3 of 1958), Section 25). 


The rules prescribing the manner of 
levy of the cess under the Act were made in 
August 1972. The cess was levied in Febru- 
ary, 1972 under the Act after following the 
procedure prescribed by Rule 11 of the Rules 
made under the Ordinance which was repeal- 
ed by the Act, 


_,Held that the levy of cess was not in- 
valid in view of the provisions of Section 25 
of the M. P. General Clauses Act (1957). 

ara 10 
., The word “enactment” in Senon oD 
will include an Ordinance, By force of Sec- 
tion 25, the rules under the Ordinance con- 
tinued under the Act of 1970 as rules deem- 
ed to have been made under it until super- 
seded by new rules. The Administrator and 
the Government were, therefore, right in fol- 
lowing the procedure of levy under Rule 11 
of the Rules made under the Ordinance. 
Para 10) 
(D) M. P. Municipal Corporation Act 10 
of 1956), Section 428 (1) — Interpretation — 
Supersession of Corporation — Administrator 
cam be appointed, 
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The clauses (b) and (c) should be read 
as independent clauses (b) and {c) of sub-ses- 
tion (1) and not as part of clause (a). Sez- 
tion 428 (1), therefore, on a correct reading 
authorises the appointment of Administrator 
not only when a Corporation is dissolved but 
also when it is superseded. {Para 18) 


(E) M. P. Municipal Corporation Act 
(28 of 1956), Section 423 (1) (b) — Adminis- 
trator — Can function beyond a period of 
more than two years. 

Tt is not correct to say that the Admini- 
strator cannot function beyond a period of 
more than two years because the total pericd 
of supersession cannot exceed two years. The 
Administrator can continue as provided by 
Section 428 (1) (b) “until the Corporation is 
reconstituted”. (Para 14) 


(F) M. P. Municipal Corporation Art 
(23 of 1956), Sections 428 (1) (c) and 66 (1) 
— Administrator — Has power to levy cess 
on lands and buildings for relief of destitutes 
under M. P. Nirashriton Ki Sahayata Adhini- 
yam (12 of 1970), 


Under Section 66 (1) it is the duty of the 
Corporation not only to fulfil any obligation 
imposed by the Corporation Act but also to 


fulfil any obligation imposed by “any other 
law for the time being in force’. The Car- 


poration is also authorised under this provi- 
sion to use any means or measures which it 
may lawfully use or take for fulfilling its 
obligations. By virtue of this provision the 
duty to give relief to destitutes and the 
power to impose the cess for carrying out 
this duty, though imposed and conferred on 
the Corporation by another Act, also became 
a duty and power imposed and conferred 
under the Corporation Act. The Administra- 
tor, therfore, has authority to levy the cess. _ 

(Para 15) 

(G) M. P. Municipal Corporation Act (23 
of 1956), Section, 428 — Administrator — 
Exercise of powers of Corporation. 

As the Administrator exercises all the 
powers of the superseded Corporation, he is 
competent to exercise even those powers 
which if exercised by the Corporation require 
that a meeting be specially called for the 
purpose or that a resolution be passed by a 
special majority, AIR 1970 SC 1848 Relied 
on. (Para 16) 


(H) M. P. Nirashriton Ki Sahayata Ad- 
hiniyam (12 of 1970), Seetion 7 (3) (a) — 
Rules er — Regulation of Assessment and 
Collection of Cess Rules (1971), Rr. 3 to 6 
— Procedure of preparation and authentica- 
tion of assessment list — Non-compliance — 
Bill for payment of cess is illegal. 

The cess must be assessed by preparing 
an assessment list and the list must be au- 
thenticated after disposing of all objections 
before the stage of the collection of the cess 
is reached, The cess cannot be collected with- 


out assessment and assessment is complete . 


only after the authentication of the assessment 
list, (Para 18) 
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Where the procedme of preparation and 
authentication of assessment list was not fol- 
lowed before issuing the bill for payment of 
the cess, the bill and the demand contained 
in it are illegal. (Para 18) 

_, © M. P. Nirashriton Ki Sahayata Ad- 
hiniyam (12 of 1970), Section 7 (1) Gi) — 
Assessment of cess with reference to annual 
letting value determined under Act 14 of 

The annua] letting value with reference 
to which the cess is levied has to be deter- 
mined in accordance with the law relating 
to the local authority concerned which in 
the instant case will mean the Corporation 
Act. So the cess is to be assessed with re- 
ference to the annual] letting value determin- 
edin accordance with Sec. 188 of the Cor- 
poration Act. The assessment of the cess 
with reference to the annual letting value de- 
termined in accordance with Act 14 of 1966 
is thus clearly illegal. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2272 = 1974 Tax LR 2220 6 
AIR 1972 SC 845 = (1972) 2 SCR 257 5,7 
a ac Madh Pra 95 = 1972 MPLJ 

L 
AIR 1970 SC 169 = (1970) 2 SCR 268 6 
AIR 1970 SC 1848 = (1970) 2 SCJ 401 16 
eae Madh Pra 238 = 1966 MPLJ 
6 


_ §. R. Fadnis and P. V. Pandit, for Peti- 
tioner; A, P. Tare, Dy. Govt. Advocate, for 
Respondents. 


SINGH, J.:— The petitioner by this peti- 
tion under Articles 226 and 227 of the Con- 
stitution challenges the validity of Section 7 
of the Madhya Pradesh WNirashriton Ki 
Sahayata Adhiniyam (Act 12 of 1970), here- 
inafter referred to as the Act, which autho- 
rises a local authority tc levy a cess on lands 
and buildings within its local area. The peti- 
tioner also challenges the imposition and as- 
sessment of the cess ard the bills issued to 
him for payment of tax on various grounds, 
An earlier challenge to the Act was negativ- 

by this Court in Bhagwandas v. State of 
M. P., 1972 MPL 568 = (AIR 1972 Madh 
Pra 95). Grounds of challenge covered by 
that decision have not been repeated before 
us, 


2. The petitioner is. the owner of 
house No. 97, situated within the limits of 
the Municipal Corporaton, Indore, The In- 
dore Corporation was supers by the 
State Government on 10th July 1970 and 
since then the Administrator appointed by the 
State Government carries on the duties of the 
Corporation. The Administrator is respondent 
No, 2 to this petition. The petitioner was 
served with a bill datec 5th September 1975 
for payment of Rs. 48.64 as the cess assessed 
under the Act for the y2ars 1971-72, 1972-78 
and 1978-74. 


S. The object of the Act as disclos- 
ed by its long title is “to make provision for 
assistance to destitutes by making it obliga- 
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v. Rambati Bai, AIR 1942 Nag 92, where it 
was held as follows: 


“If the whole account is time-barred, 
then the ban imposed by Section 25 (8), Con- 
tract Act, would apply.” 

This decision was followed in Tulsiram Sri- 
kisan v. Zaboo Bhima, AIR-1949 Nag 229, 
where their Lordships held:— 


“In an account stated, it does not matter 

if some of the items are time-barred, It 
would be a different thing if all the items 
are time-barred and we see no reason to de- 
part from the view expressed on this point 
in Ganesh Prasad v. Rombati Bai, AIR 1942 
Nag 92.” 
The question arose also before a Full Bench 
of the Kerala High Court in Chako Varkey 
v. Thommen Thomas, AIR 1958 Ker 81. 
Their Lordships were called upon to construe 
Section 26 of the Travancore Contract Act 
which corresponds, word for word, to Sec- 
tion 25 of the Indian Contract Act, 1872, 
and their Lordships observed as follows— 

“An account stated is no more than an 

agreement, and when the entire claim is 
barred as in this case prior to the date of 
the settlement, the account stated cannot 
give rise to any cause of action unless it 
amounts to an express promise within the 
meaning of Section 26 (8) of the Travan- 
core Contract Act...... When the entire 
claim is not barred, but only a portion there- 
of the maximum that can be said is that the 
consideration for the settlement is inade- 
quate, The position however is different 
when the entire claim is barred; in such a 
case, there is no consideration at all and the 
agreement will be void unless it is saved 
by Section 26 (8) of the Travancore Con- 
tract Act.” 
„We respectfully follow the rulings cited 
above and hold that the account stated in 
Ex. A, 1 on 30-5-1964 relates to a claim 
which was clearly time-barred on that date, 
and there being no express promise within 
the meaning of Section 25 (8) of the Indian 
Contract Act, to pay the time-barred debt, 
the plaintiff cannot rely upon it to save his 
claim from the bar of limitation. Both these 
points are answered against the plaintiff, 

10. In the result, the judgment and 
decree of the trial court are set aside and 
the appeal allowed with costs throughout. 

Appeal allowed. 
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(A) Limitation Act (1968), Article 7 — 
Decree for arrears of pay, reinstatement etc. 
— On demand of arrears, employee inform- 
ed that amount would be settled after deci- 
sion of appeal filed and requested to wait 
till then — Held, fresh contract came into 
existence and suit for arrears filed within 
8 years of appellate court decision was in 
time. (Contract Act (1872), Section 2 (h).) 

(Paras 9, 10) 
Cases Referred: Chronological Paras 
1974 Lab IC 949 = (1974) 1 Mad LJ 
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(1970) 2 SCJ 288 = (1970) 3 SCR 222 5 
K. Venkateswara Rao, for Appellant; M. 
Anantharama Mudaliar and P. Mohan, for 
Respondent. 


RAMAPRASADA RAO, J.:-— The Union 
of India owning the Southern Railway and 
represented by its General Manager, who was 
the unsuccessful defendant in O. S. No. 5079 
of 1967 on the file of the City Civil Court 
Madras, is the appellant. The plaintiff, a 
permanent employee in the Southern Rail- 
way, was placed under suspension on and 
from 8-5-1950 on certain charges levelled 
against him. Ultimately, under Ex, B 1, 
dated 15-6-1950 the plaintitf’s services were 
terminated with effect from the afternoon of 
22-6-1950. He was given a month’s salary 
in lieu of notice in accordance with the terms 
and conditions of the service. The plaintiff 
took up the matter in appeal before the Rail- 
way Board, but was not successful. There- 
after on 7-7-1958, he filed a suit O. S, No. 
885 of 1956 seeking for a declaration that ` 
the order dated 15-6-1950 and contained in 
Ex. Bi was illegal and for setting aside the 
order and for arrears of salary as also for 


future salary, Under Ex B 27, the trial 
Judge dismissed the action. The plaintiff 
took, up the matter in appeal C. C. C. A. 


No. 98 of 1957. Basheer Ahmed Sayeed, J. 
allowed the appeal and decreed the suit, It 
is relevant to extract the decree in the City 
Civil Court appeal. It has been exhibited 
in the trial court as Ex. A. 1. The relevant 
portion of the decree runs as follows: 

“1. That the order of the lower Court 
be and hereby is set aside. 

2. That the order dated 15-6-1950 of 
the General Manager terminating the services 
of the appellant (petitioner) herein is illegal, 
improper, void and inoperative and that the 
appellant petitione? be reinstated in his ori- 
ginal post in the Railway Administration. 


8. That the respondent do pay to the 
appellont potidongr herein a sum of Rs. 118 
and 94 naya paise being half of salary and 
dearness allowance payable to the petitioner 
from 8-5-1950 to 22-6-1950 and Rs, 5069 
and 56 np. being full salary due from 22-6- 
1950 to 7-7-1958 the date of plaint and also 
future salary at the same rate, and 


4, that the respondent-defendant do pay 
to the appellant-plaintiff his costs of the suit 
O. S. 885 of 1956 on the file of the City 
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Civi} Court, Madras, which shail be taxed 
and ascertained by the said Court. 

5. that the respondent-defendant do 
pay to the appellant-petitioner — a sum of 
Rs, 989 and 8 np. as and for his costs of this 
appeal.” 

Jt is scen from clause 8 of the decree, that 
the plaintiff was not only given a decree for 
half pay and allowance during the period 
when he was under suspension, but he was 
also given full salary from 22-6-1950 to 7-7- 
1958, the date of suit, and also ‘future salary 
at the same rate’. Pursuant to the judgment 
of this Court, the plaintiff was reinstated 
in service as is seen from Ex B-2 dated 22-8- 
1959. It was made clear even in Ex. B 2, 
that, as regards the payment of the amounts 
claimed under the decree, since the adminis- 
tration had by then filed a Letters Patent ap- 
peal against the judgment of Basheer Ahmed 
Sayeed, J. the result of the same may be 
awaited. It is common ground that the 
plaintiff joined duty on 22-8-1959, The 
plaintiff, however, was reiterating his de- 
mands regarding the settlement of his ar- 
rears of: salary as per the decree, as apparent- 
ly, he was not satisfied with the bare refe- 
rence to it in Ex B. 2. In answer to such re- 
resentations made by the plaintiff, the de- 
Fendant wrote under Ex. A. 2, dated 27-6- 
1960 as follows— 


“The Letters: Patent appeal preferred by 
the administration is pending in the High 
Court, Madras, and you may await the result 
of appeal for the final decision regarding 
fixation of pay, seniority, claim for arrears, 
etc. The position and pay offered now are 
purely provisional and subject to review on 
the disposal of.the Letters Patent appeal.” 
The.result was that the plaintiff did not pur- 
sue his claim for arrears: of salary either by 
making further representations to the defen- 
dants-appellants nor did he take any steps 
to file a suit for its recovery in a manner 
known to Jaw. He waited till the judgment 
in the Letters Patent appeal was pronotnc- 
ed. On 29-9-1961 under Ex. A-3 a Bench of 
this court disposed of the Letters Patent ap- 
peal. They dismissed the same and observed 
in the judgment as follows:— 


“One small correction with regard to 
the decree passed by the learned Judge 
is, however, necessary. Paragraph 3 of 
the decree declared that the appellant 
should pay certain suras to the respon- 
dent and ‘also future salary at the same 
rate’, Future salary will be governed by 
the service conditions. We are of opin- 
fon that there is no necessity for that 
clause in the decree, and we accordingly 
direct that the phrase ‘and also future 
salary at the same rate’ in paragraph 3 
of the decree in C. C. C. A. 93 of 1957 be 
deleted.” 

In other respects, the decision of 
learned Appellate Judge in C. C. C. 
98 of 1957 was confirmed, Subsequent to 
the disposal of the Letters Patent appeal, 


she 
A. 


A. I. B. 


the defendant settled all claims of the 
plaintiff including the salary after refixa 
tion upto 7-7-1953, but did not pay the 
salary from 8-7-1953. ‘The plaintiff, 
therefore, had to come to court for reliei. 
The present action springs from the above 
naration of events. 

2. In the present suit, the plaintiff 
claimed a sum of Rs. 15300.65 for arrears 
of salary upto 27-8-1959. Obviously. this 
is so made because the plaintiff joined 
duty on 27-8-1959. The plaintiff also 
claimed interest and sought for a decree, 
basing his cause of action on 22-6-1950, 
when his services were unlawfully ter- 
minated, on 25-2-1959, when Basheer 
Ahmed Sayeed, J., allowed the appeal, 
holding the order of termination of ser- 
vice as void, on 27-6-1960 when under 
Ex. A-2, the defendant wanted the plain- 
tiff to await the result of the Letters 


Patent appeal by then filed by the Union — 


of India, and on 29-9-1961, when tha 
Letters Patent app2al was disposed of. 
The defence to the action was mainly 
based on the bar of the claim under the 
statute of limitations. According to tha 
defendant, there was no acknowledgment 
of any liability to pay the arrears of sa- 
lary from 8-7-1953 at any time and that 
Ext, A-2 does not project any such ac- 
knowledgment as averred by the plaintiff 
and that, therefore, the claim is barred 
by limitation. The. defendant denied lia~ 
bility to pay the interest and denied the 
express allegation made that the defen- 
dant practised fraud on the plaintiff. As 


“we said the main plea is one of limitation. 


The learned Judge framed the following 
issues:— 

“J. Is the plaintiff entitled to any ar- 
rears of salary and if so, for what period 
and what is the correct amount? 

2. Is the Union of India liable to pay 
Rs. 7.500/- for the loss of emoluments 
from the date of reinstatement, viz., 28-8~ 
1959 ? 

3. Is the plaintiff entitled to interest 
on the arrears of salary withheld by the 
defendant ? 


4. Is the plaintiff entitled to fixation 
of salary according io the position and 
seniority which he would have occupied 
had he been in service? 

5. Is the claim barred by limitation 7 

6. To what relie is the plaintiff en= 

titled ?” 
On Issue No. 5, he held that the claim 
was not barred by limitation, as the ace 
tion was filed within three years from 
the date of the judgment in L, P. A. No. 
128 of 1959. On the cther issues, he found 
that the plaintiff was entitled to the sae 
lary as also interest at 6 per cent. at any 
rate from the date of judgment of the 
Letters Patent Appeal till the amount is 
realised and decreed the suit with propor= 
tionate costs, 


mn 
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3. The learned g however, 
disallowed the sum of Rs. 7,500/- claimed 
by the plaintiff towards the loss of emo- 
Juments from the date of reinstatement. 
Tt is as against this judgment of the trial 
court that the Union of India has come 
up to this court in appeal. 


4. The sole question urged before 
me is that the suit originally filed in this 
court as a pauper in 1964 is barred by 
limitation, in that the claim made there- 
in for salary for the period 8-7-1953 to 
28-8-1959 is beyond three years from the 
date when such salary accrued due. On 
the other hand, it is stated that a fresh 
cause of action was created under Ext. 
A-2 and that the respondent was re- 
strained from instituting an action on the 
representations made by the defendant 
under Ext. A-2 and that, therefore, the 
date of judgment in the Letters Patent 
Appeal, namely, 29-9-1961, gave a fresh 
cause of action to the suit and thus cal- 
cues tha suit filed on 4-9-1964 was in 

me, 


5. Mr. Venkateswara Rao, learned 
counsel for the appellant, relied on certain 
observations of the Supreme Court in 
Jaichand Sawhney v. Union of India, 
1970-2 SCJ 288 in support of his conten- 
tion that the suit is barred by time. In 
that case there was no demand for re- 
instatement by the aggrieved person after 
the Civil Court directed such reinstate- 
ment after setting aside the order of dis- 
missal. It appears, however, from the 
recitals in the judgment that he filed 
straightway a suit for setting aside the 
order of dismissal on the ground that the 
principles of natural justice were not 


borne in sige a as he was not given an. 


opportunity to show cause against the 
action proposed. The plaintiff also claim- 
ed arrears of salary for a considerable 
period of time, which was well over three 
years beyond the date of filing of the 
suit. In fact he was removed from ser- 
vice in October 1959, and he filed the suit 
Jong thereafter. The contention raised 
by the Union of India in that suit was 
that the period of limitation under Arti- 
cle 102 of the Limitation Act, 1908, com- 
menced to run when the wages accrued 
due and the wages accrued due when in 
law the servant became entitled to the 
wages and as the salary was payable 
month after month, the plaintiff therein 
was not entitled to the salary as claimed 
because it was beyond three years. 
‘There, the learned Judges did not have 
occasion to consider the impact of a re- 
quest by an aggrieved party to the rail- 
ways seeking for the payment of arrears 
of salary in response to which the rail- 
ways replied that the person can wait 
till a certain event happens and in this 
ease till the Letters Patent Appeal is dis- 
posed of. This particular feature which 
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is present în the instant case, makes the 
ratio in 1970-2 SCJ 288 distinguishable. 
As a matter of fact, Ismail, J., had occa- 
sion to consider the content of the ratio 
in the above case and he observed’ that, 
having regard to the facts which he was 
noticing the decision of the Supreme 
Court did not apply, as if it is of univer- 
sal application, as he was of the view that 
a particular exhibit noticed by him in the 
suit decided upon constituted an acknow- 
ledgment of liability on the part of the 
railways to pay the arrears of salary rang- 
ing over a period commencing from 21-3- 
1957 to 7-2-1962. He also observed that 
the Supreme Court had no occasion to 
deal with the question of acknowledg- 
ment and in that context also distinguish- 
ed. He expressed his dissent (vide Union 
of India v, Kanniah, 1974-1 Mad LJ 208 
= (1974 Lab IC 949) ). 


6. It has, therefore, become ne- 
cessary for us to consider whether there 
are certain peculiar or singular features in 
this case, which would take the case out 
of the bare rule laid by the Supreme 
Court in the above case. We have already 
referred to the fact that the respondent 
joined duty or was allowed to join duty 
on 28-8-1959 pursuant to the orders of 
Basheer Ahmed Sayeed, J., in C. C. C, A. 
No. 93 of 1957. Soon thereafter, the res- 
pondent made frantic representations re~ 
garding the arrears of pay payable to 
him. This was obviously to further the 
decree, which he obtained from the learn» 
ed Judge as reflected in Clause 3 of the 
decree already extracted. The learned 
Judge said that the plaintiff would also 
be entitled to future salary at the same 
rate, When the order of reinstatement 
was passed, the respondent was informed 
that regarding the payment of the 
amounts claimed under the decree, since 
the administration has filed the Letters 
Patent appeal, the result of the same may 
be awaited. The respondent was not sa- 
tisfied apparently with this manner of 
reply and he pursued the matter again 
by making representations on 9-9-1959, 
27-10-1959 and 15-12-1959. We are 
able to perceive the content of such re- 
presentations though they have not been 
exhibited in the instant case. Apparent- 
ly, the respondent wanted relief and par- 
ticularly a settlement of accounts in rela- 
tion to the arrears of salary by then due 
and payable by the railways in accord- 
ance with the judgment and decree of 
this court. In answer to the specific re- 
quest, the respondent was asked to await 
the result of the Letters Patent Appeal 
for the final decision regarding the claim 
for arrears of salary, allowance etc. The 
railways also made it clear that they 
would review the position on the disposal 
of the Letters Patent Appeal. On the 
strength of this, it is said that a fresh 
causa of action has arisen, which would 
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entitle the plaintiff to lay his cause of ac- 
tion on the recitals in Ext. A-2, and claim 
the arrears payable to him during the 
period 8-7-1953 to 28-8-1959, The learned 
trial Judge accepted the contention, but 
without much of discussion that Ext. A-2 
would save the bar of limitation, He 
would not agree with the contention of 
the respondent that as a sum of Rupees 
5188.50 was paid on 9-7-1963, by the ad- 
ministration towards the decree in O. S, 
No. 335 of 1956, there wes a payment 
towards the debt due within the meaning 
of Section 19 of the Limitation Act, 1963, 
which would save the bar of limitation. 
It is not urged before us that such a part 
payment made on 9-7-1963 would con- 
stitute an acknowledgment or would 
avoid the bar of limitation, In fact, we 
are of the view that such a contention is 
not open to the respondent for the reason 
that Section 19 of the Limitation Act 
deals with the effect of payment on ac- 
*“ count of debt or of interest on a legacy 
made before the expiration of the pres- 
cribed period by the person liable to pay 
the debt. It is not pretended 
that the Union of India made such 
a payment on 9-7-1963 towards the debt 
and that such a payment was made be- 
fore the expiration of the period of limi- 
tation prescribed for claiming such debts. 
It is only in such circumstances a fresh 
period of limitation shall be computed 
from the time when the payment was 
made. No such case has arisen before us 
in the instant case for consideration. The 
only surviving circumstance, which re- 
quires a serious discussion is whether Ex. 
A-2 does create a new situation in the 
eye of law, which would save the bar of 
limitation which undoubtedly looms large 
in this case. 


1. Mr. Venkateswara Rao, how- 
ever, would refer to an apparent discre- 
pancy in the decree of the learned Judges 
who decided the Letters Patent Appeal. 
In that judgment, the learned Judges 
were of the view that the plaintiff would 
be entitled to future salary as a matter 
of course. They expressed in canny terms 
that only a small correction was needed 
in the decree as drafted and which had 
reference to the judgment of Basheer 
Ahmed Sayeed, J, While making the 
small correction, they made their minds 
very clear and held that the appellant 
would be entitled to future salary and 
that such payment would be governed by 
the service conditions. It would be too 
much to read between the lines of this 
portion of the judgment of the learn- 
ed Judges to say that there has been a 
revision of the decree of the first appel- 
late Judge resulting in a total denial of 
the plaintiff of his right to claim future 
salary. On the other hand, we are of 
the view, that the learned Judges said 
that the plaintiff would be entitled to 
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future salary, but it would be governed 
by the service conditions and not to be 
paid at the same rate as Basheer Ahmed 
Sayeed. J., thought, That this was their 
view is also clear from the language de- 
ployed by the learned Judges. They cha- 
racterised the treatment of the decree in 
the manner they did as a small correc- 
tion, They intended to revise the decree 
of the learned Appellate Judge. They, 
however, for the reasons better known to 
themselves felt that there was no neces- 
sity for the cleuse in the decree. Pro- 
bably in that context the decree drafted 
by this court in the Letters Patent Ap- 
peal did not provide for the same, Ne- 
vertheless we are of the view that not- 
withstanding the absence of such a pro- 
vision in the decree as the judgment pre- 
vides positively for the payment of future 
salary to the plaintiff, the argument of 
Mr. Venkateswara Rao, that the decree 
does not ex facie provide for the same 
cannot be taken undue advantage of by 
the Union Government. 


8. We may add that the conten< 
tion now raised by the Union of India on 
the basis of a so-called omission in the 
decree so as to press a bar of limitation 
against a poor employee of theirs is rather 
unfortunate. 


9, The question, is how far Ex. 
A-2 would provide a fresh cause of action 
to the plaintiff to lay his claim for the 
arrears of salary for the period 8-7-1953 
to 28-8-1959, We have already referred 
to. the events that led to the reinstate- 
ment of the plaintiff on 28-8-1959. This 
was as a direct result of the judgment of 
this court in Letters Patent Appeal which 


. was delivered on 25-2-1959 as seen from 


Ex. A-1, The applications of the plain- 
tiff for payment of the arrears of salary 
pursuant to the judgment of this court 
were of no avail. But he was confronted 
with the reply wherein he was asked to 
await the result of the appeal for final 
decision regarding the claims of pay. se- 
niority, claim for arrears etc. It is in this 
context that the elementary principles 
laid down in the Contract Act would loom 
large, Section 2 of the Indian Contract 
Act, which deals with definitions which 
are always considered by eminent jurists 
as explanatory of the expressions used by 
the legislature can be referred to for pur- 
poses of finding out whether a new con- 
tract has been made out in the course of 
correspondence between the plaintiff and 
the railways, which ultimately resulted 
in the issuance of Ex. A-2, by the defen- 
dant to the plaintiff. Section 2 (a) pro- 
vides that when one person signifies to 
another his willingness to do or to abstain 
from doing anything with a view to ob~ 
taining the assent of that other to such 
act or abstinence, he is said to make a 
proposal, Here, the railways made a pro- 
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posal to the plaintiff asking him to abs- 
tain from taking further proceedings 
pursuant to the judgment of Basheer 


Ahmed Sayeed, J., till the disposal of the 
Letters Patent Appeal. Section 2 (b) says 
that when the person to whom the propo- 
gal is made signifies his assent thereto, the 
proposal is said to be accepted and that 
a proposal, when accepted, becomes a 
promise, In the instant case by conduct 
it is clear that the plaintiff signified his 
assent to await the decision of the Let- 
ters Patent Appeal and he did not pur- 
sue the matter in relation to his claim 
for arrears of salary till the judgment of 
this court was pronounced in Letters 
Patent Appeal. Therefore, it follows that 
the proposal of the railway has been ac- 
cepted by the plaintiff. The consideration 
for the promise is forbearance to sue, In 
fact, Section 2 (d) provides that, when at 
the desire of the promisor, the promisee 
or any other person has done or abstain- 
ed from doing, or does or abstains from 
doing. something, such act or abstinence 
or promise is called a consideration for 
the promise. The consideration in the in- 
stant case is the promisee has abstained 
from pursuing his claim for arrears on 
the specific representation made by the 
railways that he may wait till the dispo- 
sal of the Letters Patent Appeal. Sec- 
tion 2 (e) says that every promise and 
every set of promises, forming the consi- 
deration for each other, is an agreement 
and an agreement enforceable by law is 
a contract under Section 2 (h). We are, 
therefore. of the view that the circum- 
stances in which the railway was 
prompted to issue this letter and the 
supervening express conduct of the plain- 
tiff in having abstained from instituting 
an action to further his claim till this 
court pronounced its judgment in the 
_ Letters Patent appeal. obviously can be 
terminologically called a new contract 
entered into between the parties on which 
rights and obligations obviously would 
flow from one to the other. The ques- 
tion, therefore, is what are the rights that 
could reasonably be held to flow from 
such contract deemed to have been forged 
between the railways and the plaintiff. 
We have already referred to the fact that 
forbearance to sue even though no defi- 
nite time is alowed is a valuable conside- 
ration for a promise, provided the pro- 
misee has a reasonable ground to believe 
that he has good cause of action, In the 
ease before us the plaintiff succeeded, It 
was the defendant, who took up the mat- 
ter further in appeal. The plaintiff, there- 
fore. can be said to be a person, who had 
a reasonable ground to believe that he 
has a good cause of action. He acceded 
to the request of the railways in that he 
agreed to forbear from suing or pursu- 
ing his claim till the Letters Patent Ap- 
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peal was disposed of. As pointed out by 
the author, Pollock and Mulla on the 
Indian Contract Act, 9th Edn. page 256— 


“Compromise is a very common 
transaction, and so is agreement to for- 
bear prosecuting a claim, or actual for- 
bearance at the other party’s request, for 
a definite or for a reasonable time ......... 
abstaining or promising to abstain from 
doing anything which one would other- 
wise be lawfully free to do or not to do 
is a good consideration, .and every man 
who honestly thinks he has a claim de- 
serving to be examined is free to bring it 
before the proper court and have the 
judgment of the court on its merits, with- 
out which judgment it cannot be certain- 
ly known whether the claim is well 
founded or not; for the maxim that every 
man is presumed to know the law, not a 
very safe one at best, is clearly inapplic- 
able here.” 


We are of the view that the context and 
the language employed by the railways 
under Ex. A-2 did prompt the plaintifi ta 
forbear from suing on his cause of action 
which was then quite alive and which was 
processable in the eve of law and which 
he did not further (pursue?) because of 
the proposal made by the railways and 
which he acepted in his turn: the cumu- 
lative effect of all such events is the 
springing of a promise ultimately result- 
ing in an enforceable contract in the eye 
of law. It is in this view we are of opin- 
ion that Ex. A-2 has to be interpreted as 
a fresh contract between the parties. 





10. Thus interpreted, if the suit 
has been filed well within three vears 
from the date of judgment of the Letters 
Patent Appeal by the learned judges of 
the Division Bench, it follows that under 
Art, 7 of the Limitation Act the suit 
filed on 4-9-1964 is well within time, We 
reiterate that Ex. A-2 which has been 
interpreted as a contract, as it is popu- 
larly and legally understood, is one under 
which the defendant wanted to request 
the plaintiff not only to postpone the ac- 
tion but also would impliedly mean that 
they admitted their responsibility and 
liability to pay such arrears as was dec- 
reed by the appellate court. but only 
wanted to postpone such settlement until 
a decision by the Division Bench was ar- 
rived at. In this view, therefore, the suit 
laid on 4-9-1964 is well within time, 
though the arrears of salary claimed re-| 
lates to a period commencing from 8-7- 
1953 to 28-8-1959. As the only question, 
which was raised in the appeal is one of 
limitation and as we are not in agreement 
with the contentions of the learned coun- 


sel for the appellant the appeal fails and 
it is dismissed. The judgment of the 
court below is confirmed in all other res- 
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pects also. The respondent will be en- 
titled to costs. 


Appeal dismissed. 
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VEERASWAMI, C. J. AND 
= NATARAJAN, J. 

Hepzibah Annathai Rengachari, Ap- 
‘pellant v. R, Ananthalakshmi Rangachari, 
Respondent. 

O. S. Appeal No. 
18~6-1974.* 

(A) Succession Act (1925), Section 255 
— Entirety of assets to be disclosed in 
affidavit — Joint account in Bank — 
Amount payable to either or survivor is 
exception to general rule under Section 
255 — Wife entitled to draw amount in 
her own right — Letters of Administra- 
tion unnecessary — Court not barred 
from granting letters to meet banker’s 
demand: Judgment of Paul, J., in Appin. 
No, 466 of 1973, D/- 19-4-1973, Revers- 
ed, 


60 of 1973, D/- 


Normally, when letters of Adminis- 
tration are applied for, the entirety of 
the assets of the deceased should be dis- 
closed in the affidavit of assets for pur- 
pores of court-fees. AIR 1955 Mad 411, 

el. on. 


Where it is a case of joint account in 
a bank and the amount is payable to 
either -or survivor, the nature of the case 
requires that it is treated as an excep- 
tion to general rule under Section 255. 
The surviving wife is entitled to draw 
the money in her own right and is not 
obliged even to apply for letters of Ad- 
ministration. In such a case the court is 
not barred from granting letters as a 
formality to meet bankers’ demand. Si- 
milar consideration will apply to other 
claim of the death benefits of the husband 
and the right to draw the amount can be 
exercised by the surviving wife. indepen- 
dently of the will. Judgment of Paul, J., 
in Appln. No. 466 of 1973, D/- 19-4-1973, 
Reversed, (Paras 2, 3) 


(B) Succession Act (1925), Section 

255 — Civil P. C. (1908), Section 100 — 
Finality of order depends upon circum- 
stances of each case —e Letters of Admin- 
istration granted in absence of other party 
at whose instance the same was set. aside 
— Order being final, objection to the 
maintainability of appeal, not acceptable. 
_ What a final order would be in a case 
will depend not merely on the abstract 
proposition of law but also the circum- 
stances of each case. In the instant case 


*(Against judgment and order of Paul, J., 
in Appin, No. 466 of 1973, D/- 19-4- 
1973). 
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Hepzibah Annathai R. Aanathalakshmi 


A.I. R. 


the impugned order was final, there be- 
ing nothing more to be considered as far 
as the main petition for granting letters 
of Administration was concerned. As a 
matter of fact letters of administration 
were granted in absence of other party at 
whose instance the same had been set 
aside. The objection to the maintainabi- 
lity of the appeal on the ground of fina- 
lity of orders, could not, therefore, be 
accepted. (Pare 5) 
Cases Referred: Chronological Paras 
AIR 1955 Mad 411 = 68 Mad LW 489 2 


_P. H. Pandian, for Appellant: V. C. 
Srikumar, for Respondent. 


_ VEERASWAMI, C, J.:— The apreal 
arises from an order of Paul, J., made in 
an application of the appellant for grant 
of letters of administration. She claim- 
ed that she was the wife of one S. Ran- 
gachariar, who died at Madras leaving a 
will dated 14-1-1964. He had an account 
No. 3188 in the United Commercial Bank, 
Purasawalkam, jointly with the appel- 
lant and her daughter one Rebecca. Also, 
she claimed the death benefit payable by 
the Arabian Oil Co. In respect of thase 
two items, she applied for Letters of Ad- 
ministration valuing them together at 
Rs. 59,793.76. The respondent claiming 
to be the senior wife of the deceased, ap- 
peared on the scene at a later stage and 
contended that the assets left by Ranga- 
chari amounted to much more than the 
value mentioned in the affidavit of assets, 
and that all the assets of the deceased 
should be valued and brought into the 
affidavit of assets of the deceased in order 
that Letters of Administration might be 
granted subject to other conditions. if 
any. This objection prevailed with Paul, 
J., except in respect of the property co- 
vered by a sale deed which stood in the 
neme of the appellant 

2. Normally, when Letters of Ad- 
ministration are applied for, as envisaged 
by the provisions of Chapter II of the 
Indian Succession Act, the entirety of the 
assets of the deceased should be disclosed 
in the affidavit of assets which will count 
for valuation for purposes of court-fee. 
That this is so, was held in Parthasarathi 
Naidu In re, 68 Mad LW 489 = (1955-1 
Mad LJ 542 = AIR 1955 Mad 411). As 
pointed out in that decision, the rule kas 
exceptions as provided by Sections 254 to 
257. Though the appellant sought to in- 
voke Section 254 (1), in our opinion, the 
real exception applicable to this case is 
what is contained in Section 255. Where 
ft is a case of joint account in a Bank 
and the amount is payable to either or 
survivor, the nature of the case requires 
that it is treated as an exception to tne 
general rule we mentioned, This is be- 
cause, though the will in this case de- 
vised the entire assets of the deceased 
testator in favour oi the appellant, inas- 
much as the account was joint and the 
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amount standing to its credit was pay- 
able to either or survivor, the appellant, 
as between the Bank and herself, would 
be entitled to draw the same in her own 
right. On that view, it may not even be 
necessary to obtain Letters of Adminis- 
tration, for, there is in that case little to 
administer, and, as we mentioned, her 
right to draw the amount can be inde- 
pendently of the will. In the. case of pay- 
ment of the death benefit, that again. as 
we take it, was payable to the wife and 
though it may not stand on the same 
footing as the joint account aforesaid, still 
her right to draw the money as death 
benefit would likewise arise even inde- 
pendent of the will. That being so, we 
are inclined to think that this is a case 





where Letters of Administration are 
totally unnecessary for the appellant so 
fae as the above two items are concern- 
ed. 


3. It is, however, strenuously con- 
tended before us that, even on the footing 
of the amount payable to either or sur- 
vivor, since there is no presumption in 
favour of the wife, all that could be said 
is that there would be a resulting trust 
in favour of the surviving wife, and that, 
as the respondent is the senior wife of 
the deceased, she would be entitled to 
share that amount. This argument, as 
we think, is mixed up with the real issue, 
namely, whether the appellant could in- 
voke any of the exceptions to the gene- 
ral rule, That question does not involve 
consideration and disposal of the rights 
of the contesting claimants in respect of 
the two amounts. From the stand point 
of administration and the requirement of 
mentioning the items the deceased left in 
the affidavit of assets, which will even~ 
tually bear on court-fee, we are of opin= 
ion that at this stage substantive rights 


. of the contending claimants do not fall 


to be decided. All that we are concern- 
ed is to see whether the nature of the 
case requires application of the exception 
contained in Section 255, We think that, 
in this case, the nature of the case being 
such, namely. a joint account payable to 
either or survivor. the surviving wife is 
entitled to draw the money in her own 
right, Apart from that, she is not oblig- 
ed even to apply for Letters of Adminis- 
tration, But, since the Bankers, as we 
are told, had insisted upon such Letters 
she had applied. In such a case, the- court 





is not barred from granting Letters as a 
formality to enable the appellant to meet 
the demands of the Bankers in order to 
draw the amount. As we opined ear- 
lier, the consideration will apply to the 
other claim on account of the death bene- 
fit of the husband. 


4, Learned Counsel for the res~ 
pondent strongly relied on In the matter 
of Varadaraja Mudaliar. to contend that 


V. P. Padmavathi v. P. S. Swaminatha Iyer 
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in the case of either or survivor account 
the money belonged to the estate of the 
husband, and that being so, no exception 
could be applied to the general rule that 
the entire assets should be disclosed in 
the affidavit of assets. But this conten- 
tion is only begging the question. The 
authority cited does not go beyond what 
we. have already mentioned that in case 
of such account, the survivor may hold 
the proceeds of the account in trust, if 
there are other valid claimants to the 
same, But that is entirely a matter dif- 
ferent from, as we said, what we are 
concerned, 

Also it is contended for the 
respondent, that the order of Paul, J., is 
not a final one and as such the appeal 
did not lie. What a final order would be 
in a case, will depend not merely on the 
abstract proposition of law but also the 
circumstances of each case. Cases on this 
part are legion, Suffice to say that in the 
instant case Paul, J.’s order was final, be- 
cause there was nothing more to be con- 
sidered so far as the main petition for 
granting of Letters of Administration is 
concerned. As a matter of fact, the ap- 
pellant had once obtained such Letters, 
but it happened to be in the absence of 
the respondent at whose instance the ear- 
lier order had been set aside. The objec- 
tion as to the maintainability of the ap- 
peal cannot, therefore. be accepted. 

6. We accordingly allow the ap- 
peal. No costs, 


Appeal allowed, 
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N. S. RAMASWAMI, J. 

V. P. Padmavathi Ammal and others, 
Appellants v. P. S. Swaminatha Iyer and 
others, Respondents. 

Appeal No. 477 of 1969 and C. R. P. 
No. 2479 of 1967, D/- 11-2-1975.* 

(A) T. P. Act (1882), Section 69 (3) — 
Purchase by mortgagee’s nominee — 
Effect of — Suit by purchaser for posses- 
sion — Plea by mortgagor-defendant that 
sale is to mortgagee’s nominee, is not 
barred by Section 69 (3), 

In a suit for possession by the pur- 
chaser of property sold in exercise of the 
power by the morfgagee under Section 69 
(1), a plea by the mortgagor-defendant in 
defence that the plaintiff was only a no- 
minee of the mortgagee is not barred by 
Section 69 (3). It cannot be contended 
that the plea amounts to saying that the 
exercise of power by the mortgagee had 
been done improperly or irregularly and 
so the defence is covered by Sec. 69 (3). 


*(Against decree of City Civil J.. Madras 
in O. S. No. 1953 of 1961 etc.). 
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If really the plaintiff is the nominee 
of the mortgagee the sale would be ab 
initio void. It is not a mere improper or 
irregular exercise of the power of sale. 
AIR 1943 Mad 301, Rel, on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1943 Mad 301 = (1943) 1 Mad LJ 92 


2 
AIR 1940 Mad 903 = 1940 Mad WN 772 
2 


JUDGMENT:— The legal represen- 
tatives of a mortgagor whose property 
had been sold under Section 69 of the 
Transfer of Property Act are the appel- 
lants in the appeal and the petitioners in 
the revision petition, The plaintiff who 
is the auction purchaser of the property 
filed the suit for possession. It was re- 
sisted by the legal representatives of the 
mortgagor who have been impleaded as 
defendants 1 to 8 in the suit, on the 


ground that the plaintiff is only a nomi-- 


nee of the mortgagee and that therefore 
the .private sale under Section 69 of the 
. Transfer of Property Act is wholly in- 
valid. An issue was framed touching the 
above question, However, at the time of 
the trial, when the defendants wanted to 
cross-examine the plaintiff while he was 
in the witness-box, regarding the ques- 
tion whether he was only a nominee of 
the mortgagee, the court below held that 
by virtue of sub-section (3) of Section 69, 
it was not open to the defendants to at- 
tack the sale in the manner in which 
they tried to do, and disallowed the 
cross-examination which was sought to 
be made. The learned Judge passed an 
order holding that the defendants cannot 
be permitted to put any question to the 
plaintiff and his witnesses regarding the 
question whether the plaintiff was only 
a nominee of the mortgagee. Against the 
abovesaid order, the revision petition is 
filed, As the defendants had been pre- 
vented from cross-examining the plaintiff, 
they did not take further part in the 
trial of the suit and the suit was dec- 
reed, Against the decree, the appeal has 
been filed. 

2. I am satisfied that the order of 
the court below disallowing questions in 
cross-examination regarding the plea 
taken by the defendants is wholly wrong. 
Sub-section (3) of Section 69 which has 
been relied on by the.court below is in 
the following terms—~ 


“When a sale has been made in pro- 
fessed exercise of such power, the title of 
the purchaser shall not be impeachable 
on the ground that no case has arisen to 
authorise the sale, or that due. notice was 
not given, or that the power was other- 
wise improperly or irregularly exercised; 
but any person damnified by an unautho- 
vised or Improper or irregular exercise 
of the. power, shall have his remedy in 
damages against the person exercising the 
power.” 


U. P. Padmavathi v. P. S. Swaminatha Iyer 


A.L R. 


It is contended on behalf of the plain- 
tiff-respondent that the plea taken by the 
defendants amounts to saying that there 
had been improper or irregular exercise 
of the power conferred on the mortgagee 
under Section 69 and that therefore the 
provisions contained in sub-section (3) 
quoted above would apply. The conten- 


_ tion is that as the defendants attack the 


plaintiff’s title only on the ground that 


‘the exercise of the power conferred on the 


mortgagee had been improper and irregu- 
lar, their remedy is only by way of dama- 
ges as contemplated under sub-section (3) 
and that the title itself cannot be ques- 
tioned, This contention is not correct be- 
cause the defendants are not attacking the 
sale in favour of the plaintiff on any of 
the three grounds mentioned in sub-sec- 
tior (8). On the contrary, they attack the 
sale as wholly invalid on the ground that 
the plaintiff is only an alias for the mort- 
gagee. It cannot be disputed and as a 
matter of fact it is not disputed that if 
the mortgagee himself purchases the pro- 
perty under Section 69 of the Transfer of 
Property Act, such a sale would be wholly 
void as a person cannot sell the property 
to himself It is to be noted that under 
Section 69, the mortgagee is given the 
power of sale and therefore he is the sel- 
ler. He cannot possibly sell the property 
to himself. If any such sale is purported 
to be made it would be wholly void. It 
has been held so by this Court in Egmore 
Benefit Society v. Aburupammal, 1943-1 
Mad LJ 92 = (AIR 1943 Mad 301). There- 
fore, if the sale under Section 69 is in 
favour of the mortgagee himself, it can- 
not be contended that the mortgagor can- 
not attack the title of the purchaser. 
Sub-section (3) of Section 69 would not 
be a bar against the mortgagor question- 
ing the title in such a sale. But what is 
contended on behalf of the plaintiff is 
that in the present case, the mortgagee 
himself has not purchased the property 
and that the plea of the defendants is only 
that the plaintiff is a nominee of the 
mortgagee. In the present appeal and the 
revision petition, I am not concerned with 
the question whether the plaintiff is real- 
ly a nominee of the mortgagee or not. 
That is a matter which has still to be in- 
vestigated. It is quite possible that the 
defence taken by the defendants that the 
plaintiff is only a nominee of the mort- 
gagee is not factually sustainable, but as 
I said, that is not a matter to be consi- 
dered in the present appeal and the revi- 
sion petition. The question is whether 
the court below is right in shutting out 
cross-examination by the defendants on 
the above question. I am quite clear 
that the defence taken by the defen- 
dants is not one covered by sub-section 


(3) of Section 69. It cannot be legiti- 
mately contended that that plea amounts 
to saying that the exercise of power by 


ral 
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the mortgagee had been done improperly 
or irregularly. If really the plaintiff is a 
nominee of the mortgagee, he does not 
stand on any different footing than the 
mortgagee himself. Regarding the pre- 
sent question it does not matter whether 
the sale is in the name of the mortgagee 
himself or in the name of his nominee. 
If the mortgagee cannot effect a valid 
sale in his favour, by merely putting up 
his nominee, the position would.not be 
different. Therefore, if really the plain- 
tiff is a nominee of the mortgagee, the 
sale would be ab initio void. It is not a 
mere imporper or irregular exercise of 
the power of sale as sought to be made 
out by the plaintiff. The decision re- 
ported in Govindasami WNaiker v. Pukh- 
raj Sowcar, 1940 Mad WN 772 = (AIR 
1940 Mad 903), relied on by the court 
below does not cover the present ques- 
tion, 

3. The result is the appeal and 
the revision petition are allowed. The 
decree and judgment are set aside and 
the suit is remitted to the trial Court for 
fresh disposal. according to law and in 
the light of the observations above. The 
Court-fee paid on the appeal memoran- 
dum shall be refunded to the appellants. 
No costs in the appeal as well as the 
revision petition. The suit being very 
old, it should be disposed of by the trial 
Court within two months from this date. 

Appeal allowed. 


AIR 1975 MADRAS 345 


K. VEERASWAMI, C. J. AND 
VARADARAJAN, J. 


Ghousia Begum, Appellant v. 
Union Territory of Pondicherry, 
pondent. 

Appeal No. 167 of 1970 (P) and W. P. 
2795 of 1970 (P). D/- 6-3-1974 

(A) Land Acquisition Act (1894), Sec- 
tions 24, 4 (1) — Objection to acquisition 
— Requirement for own business is not a 
valid ground of objection. 

Under the provisions of the Land Ac- 
quisition Act, it is not open to the owner 
of the land sought to be acquired, to ob- 
ject to the acquisition on the ground that 
it affects his right to carry on his busi- 
ness in the particular land sought to be 
acquired. The question whether a parti- 
cular land ghould or should not be ac- 
quired for a public purpose is left, under 
Section 4 (1) to the decision of the appro- 
priate Government which, when it is so 
satisfied, may make the declaration to 
that effect in the Official Gazette. 

(Para 20) 

(B) Land Acquisition Act (1894), Sec- 
tions 4 (1), 5-A, 6 (1) — Personal notice 
to party not necessary. 


DS/ES/B277/75/KNA 
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Sections 4 (1), 5-A, and 6 (1) do not 
require service of the notification under 
Section 4 (1) and any notice personally on 
the person interested in the land acquir- 
ed for holding an enquiry under Section 
5-A, and the making of the declaration 
that the land is needed for a public pur- 
Pose. (Para 20) 


(C) Land Acquisition Act (1894), Sec- 
tions 4 (1) and 9 (3) — “Land” includes 
buildings thereon — Notification describ- 
ing property as land not bad on the 
ground that there are buildings on the 
land. 

“Land?” would include buildings 
thereon, the fact that the notification 
under Section 4 (1) and the notice under 
Section 9 (3) describe the property as 
“land”, while, as a matter of fact, there 
are buildings on the land, would not af- 


(Para 20) 

(D) Land Acquisition Act (1894), Sec- 
tions 3 (ee) and 4 (1) — Constitution of 
India, Articles 239 and 246, Sch, VII List 
1, Item 31 — Acquisition of land for put- 


. fect the acquisition proceedings, 


ting up telephone-exchange for P. and T. 


Department — Appropriate Government 

to do so — President of India cannot au- 

thorise the Union Territory of Pondi- 

ae to make the acquisition under the 
ct, 


Posts and Telegraphs etc., constitute 
Item 31 of List 1 of the Seventh Sche- 
dule of the Constitution, (Para 22) 


The Parliament has, under Article 
246 (1), exclusive right to make laws with 
respect to the matters enunciated in List 
1. In view of Sections 3 (ee) and 4 (1) 
of the Land Acquisition Act, the appro- 
priate Government to make the acquisi- 
tion should be the Central Government. 

(Para 22) 

The President of India, while admin- 
istering the Union Territory of Pondi- 
cherry by virtue of Article 239 of the 
Constitution does not act as the head of 
the Central Government. (Para 22) 


He cannot therefore delegate the 
powers and functions of the Central Gov- 
ernment under the Land Acquisition Act 
for the acquisition of land for the pur- 
pose of the auto-telephone exchange for 
the Posts and Telegraph Department at 
Pondicherry, to the District Governor of 
Pondicherry or to an Administrator ap- 
pointed under the Article. AIR 1968 SC 
637 and AIR 1970 SC 2097 and AIR 1968 
Mad 298, Rel. on. (Para 23) 

(E) Constitution of India, Article 226 
-—- Acquisition of land under L., A. Act 
(1894) — Writ petition challenging it — 
Petitioner’s interest in the property ceas- 
ing on the date of hearing — Delay in 
filing petition — Right to challenge being 
eid by res judicata — Petition reject- 
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A lessee of the land acquired under 
the L. A. Act (1894) challenged by a writ 
petition, the validity ofthe acquisition 
By the time of hearing of the petition 
the interest of the petitioner as a lessee 
and therefore his locus standi to main- 
tain the petition ceased. The „petition 
was filed after a delay of over 4 years, 
after the taking of possession by the Gov- 
ernment, The right to challenge was 
also found to be barred by the principle 
of constructive res judicata. Held that, 
on the above grounds, the petitioner was 
not entitled to relief in the writ peti- 
tion. (Paras 23, 24, 25) 

(F) Civil P. C. (1908), Section 11 — 
Constructive Res Judicata — “Right to 
sue”, 

“Right to sue” means right to seek 
relief, Until there is an accrual of a right 
asserted in the suit and its infringement 
there can be no right to sue. AIR 1964 
Pat 127 and AIR 1930 PC 270 and AIR 
1960 SC 335, Rel. on, 

Where the petitioner in a writ peti- 
tion challenging the acquisition of pro- 
perty under the L. A. Act was aware of 
the notification under Section 4 (1) of 
the Act and did not take steps to object 
to the same at the proper time held that 
it cannot be said that there was no 
effective threat to the right claimed .by 
him by the acquisition proceedings end 
therefore it was not open to him, on the 
principles of constructive res judicata to 
challenge the game in the writ petition. 

(Para 25) 

(G) Pondicherry (Extension of Laws) 
Act (25 of 1968), Sections 3 (1), 4 (2) (d} 
— Proviso — Civil P. C. (1908), Section 
80 — Suit against Union Territory of 


Pondicherry filed after 25-4-1968 —- 


Notice under S. 80 of the Code necessary. 


Section 4 (2) (d) and proviso of the 
Act will not entitle a party to file a suit 
against the Union Territory of Pondi- 
cherry, after 25-4-1968, without the re- 
quired notice under Section 80 of the 
Civil Procedure Code in view of the fact 
that the Code, as in force on 1-8-1966, 
has been made applicable to the Union 
Territory of Pondicherry with effect from 
25-4-1968 by Section 3 of the Pondicherry 
(Extension of Laws) Act 1968. (Para 26) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1126 = (1970) 3 SCR 881 26 
AIR 1970 SC 2097 = (1971) 1 SCA 143 22 
AIR 1968 SC 637 = (1968) 2 SCR 103 22 
AIR 1968 Mad 298 = (1967) 2 Mad 
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AIR 1966 SC 644 = (1966) 1 SCR 430 22 
AIR 1964 Pat 127 25 
AIR 1960 SC 335 = (1960) 2 SCR 253 23 
AIR 1957 SC 540 = 1957 SCR 488 26 
AIR 1930 PC 270 = 57 Ind App 325 25 
A. S. No, 167 of 1970:— 

VARADARAJAN, J-:-— This appeal 
is against the judgment and decree dated 


Ghousia Begum v. Union Territory, Pondicherry 


A.L R. 
18-3-1970 of the Additional District 
Judge, Pondicherry in O. S. No. 160 of 


1969. That was a suit filed by one Ghou- 
sia Begum, wife of Grochil Jahan Khan 
alias Kurshid Jan Pasha, the owner cf 
the property acquired in pursuance of a 
notification made under Section 4 (1) of 
the Land Acquisition Act, 1894, by the 
Administrator of the Union Territory of 
Pondicherry on 8-12-1964. The suit was 
for a permanent injunction restraining 
the Union Territory of Pondicherry from 
taking possession of the property in. pur- 
suance of the acquisition proceedings. 
Ghousia Begum claimed that she had a 
charge, as in a mortgage or “hypothe- 
cue legale” on the property for the mahar 
debt due to her from her husband. She 
filed the suit on 2-1-1969, nearly four 
months after the Code of Civil Procedure, 
1908. was extended or made applicable to 
the Union Territory of Pondicherry by 
the Pondicherry (Extension of Laws) Act, 
1968, repealing the French Civil Proce- 
dure Code. She had not issued the suit 
notice as required by Section 80 of the 
Civil Procedure Code, 1908, before filing 
the suit. The respondent contended inter 
alia that the suit was not maintainable 
for want of the notice, The parties ag- 
reed that the issue. relating to the notice 
might be. considered as a preleminary is- 
sue, The Court below found that the 
appellant, who could have filed the suit 
even before the Code of Civil Procedure, 
1908 was extended to the Union Territory 
of Pondicherry as the Notification under 
Section 4 (1) of the Land Acquisition Act 
was made on 10-11-1964 (sic, the correct 
date of the notification is 8-12-1964) it- 
self and the cause of action alleged had 
arisen long prior to 2-1-1969, and who 
had filed the suit only under Order VII, 
Rule 1 of the Civil Procedure Code, 1908, 
was bound to issue the notice as requir- 
ed by Section 80 of the Code, It held 
that the suit was not maintainable in the 
absence of the notice and rejected the 
plaint under Order VII, Rule 11 of the 
Code. Hence the appeal. 

W. P. No. 2795 of 1970:— 

2. This writ petition has come 
before us as in the opinion of Ramapra- 
sada Rao, J., it involves a question of 
considerable constitutional importance. 
The writ petition is for the issue of a 
Writ of Mandamus or any other appro» 
priate writ, direction or order directing 
the respondents, the Union Territory of 
Pondicherry and the Union of India. to 
release from acquisition the land and 
building acquired in pursuance of the no- 
tification dated 8-12-1964 made under 
Section 4 (1) of the Land Acquisition Act, 
1894. 


3, An extent of 15084 sq ft.. equi- 
valent to 13 ares 19 centiares, of land in 
No. 5, Ranga Pillai Street, Pondicherry 
Town, was sought to be acquired for put} 
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ting up an auto telephone exchange for 
the Posts and Telegraphs Department at 
Pondicherry. The notification under Sec- 
tion 4 (1) of the Land Acquisition Act was 
published in the Pondicherry State Gazet- 
te on 8-12-1964 in pursuance of the dele- 
gation of the powers of the Central Gov- 
ernment to the Administrator of the 
Union Territory of Pondicherry, in the 
Ministry of Home Affair? proceedings 
No, G.It/Pondy/119/18/36 (S. R. O. 3165) 
dated 5-11-1963, The notification reads: 


“Tn pursuance of clause (1) of Arti- 
cle 239 of the Constitution, the President 
hereby directs that subject to his control 
and until further orders the Administra- 
tor of the Union Territory of Pondicherry 
shall exercise the powers and discharge 
the functions of the Central Government 
under (i) the Land Acquisition Act, 1894 
(I of 1894) except those under the provi- 
sos to sub-section (1) of Section 55, and 

(ti) the Land Acquisition (Companies) 
Rules, 1963 within that Union Territory.” 


4. The enquiry under Section 5-A 
of the Land Acquisition Act was held on 
25-3-1965, The enquiry report shows that 
the owner Grochil Jahan Khan alias 
Kurshid Jan Pasha raised objection to 
the acquisition and that the Enquiry Offi- 
cer was of the view that the objection 
was “neither considerable nor sustain- 


able.” The concerned officials in- 
spected the land on 12-4-1965. 
The Government of the Union Ter- 


ritory of Pondicherry made the declara- 
tion under Section 6 of the Land Acquisi- 
tion Act on 5-7-1965 to the effect that the 
land was required for a public purpose, 
being a purpose of the Union, to wit, for 
-putting up an auto-exchange for the Posts 
and Telegraphs Department in Pondi- 
cherry Town, The President appears to 
have sanctioned the acquisition. The 
sanction hag been communicated to the 
Post-Master General, Madras by the Di- 
rector-General, Posts and Telegraphs De- 
partment, in his letter No. 45-4/63(XI)/ 
Land dated 26-7-1966. 


5. Grochil Jahan Khan alias Kur- 
shid Jan Pasha, as one of the owners of 
the land sought to be acquired, filed 
W. I. 3199 of 1965 (P) under Article 226 
of the Constitution against the Union Ter- 
ritory of Pondicherry. for the issue of a 
writ of certiorari quashing the declara- 
tion dated 5-7-1965 made under Section 
6 of the Land Acquisition Act, on the 
main ground that after the publication of 
the notice under Section 4 (1) of that Act 
he filed his objections and that the dec- 
laration under Section 6 of the Act has 
been made without holding any enquiry 
under Section 5-A of the Act. Rama- 
krishnan, J., found that an enquiry under 
Section 5-A’ had been actually held after 
service of notice on the petitioner Grochil 
Jahan Khan therein and that he had in 
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fact filed a statement in that enquiry. He 
was of the opinion that the said petition 
had been filed without proper basis and 
accordingly be dismissed the petition on 
15-10-1965 with costs. 

6. The tenants of the land sought 
to be acquired presented a petition to the 
Lieutenant Governor of the Union Terri- 
tory of Pondicherry, objecting to the ac- 
quisition of that property. The Chief of 
Contributions Department and Land Ac- 
quisition Officer observed that he would 
take note of those objections at the time 
of the award enquiry, He held the award 
enquiry subsequently on 28-1-1966. Gro- 
chil Jahan Khan did not participate in 
the award enquiry. Nor did he file any 
claim or petition in response to the 
notice under Sections 9 (3) and 10 of the 
Land Acquisition Act. The Divisional 


Engineer, Telegraphs, Salem and the. 


Building Overseer represented the Posts 
and Telegraphs Department in the award 
enquiry. The tenants, Chandru or Chan- 
drasekaran, the proprietor of Raja Gana- 
pathi Hotel, and one Alan Sandanaswami, 
a carpenter, participated in the award 
enquiry. Chandru raised objection to 
the acquisition. The Land Acquisition 
Officer has fixed the compensation for the 
land, well, trees and construction at 
Rs. 84,118/- and the usual solatium at 
Rs. 12,617.70. aggregating to Rs, 96,735.70, 
as payable to the owner Grochil Jahan 
Khan, in award No, 984 dated 9-2-1966, 
In pursuance of the award, the First Class 
Magistrate No. J, Pondicherry put the 
Land Acquisition Officer in possession of 
ue property on 23-2-1966 as per order in 

M. P. No. 37 of 1965 filed under Sec- 
re 47 of the Land Acquisition Act. 


7. Grochil Jahan Khan’s wife 
Ghousia Begum filed W. P. No. 361 of 
1966 (P) in this Court, against the Union 
Territory of Pondicherry, under Article 
226 of the Constitution, for the issue of 
a writ of certiorari quashing the said dec- 
laration dated 5-7-1965 made under Sec- 
tion 6 of the Land Acquisition Act. evi- 
dently after the dismissal of W. P. No. 
3199 of 1965 (P) filed by her husband for 
a similar relief. She claimed in her peti- 
tion to have a charge on the property ac- 
quired for her alimony and mahar and 
contended that she was consequently en- 
titled to be serv@d with notice in the ac- 
quisition proceedings individually and 
that no notice was served on her. She 
urged two other grounds in her petition. 
Ramakrishnan, J., dismissed that petition 
also with costs on 16-11-1968. Subse- 
quently, the hotel building forming part 
of the acquired property was taken pos- 
session of on 11-4-1969 in pursuance of 
the order dated 24-12-1968 of the Sub- 
Divisional Magistrate Pondicherry, In 
four civil miscellaneous petitions of 
1969; two of them filed by the Union Ter- 
ritory of Pondicherry and two by Ghou- 


ea 


348 Mad. ([Prs. 7-9] 


sia Begum and Chandrasekharan (one of 
the proprietors of the hotel), the peti- 
tioner herein, this Court ordered that the 
status quo should be maintained until 
final orders were passed by the Vacation 
Court at Pondicherry in certain review 
petitions and connected petitions which 
were then pending before that Court. 


8. Now, this writ petition has 
been filed by the said Chandrasekharan, 
for the issue of a writ of mandamus or 
any other appropriate writ. direction or 
order as aforesaid, directing the respon- 
dents to release from acquisition the land 
and building acquired in pursuance of the 
notification dated 8-12-1964 made under 
Section 4 of the Land Acquisition Act. 
The petitioner Chandrasekharan and his 
younger brother Vembu Iyer claimed to 
have taken on lease a one-room tenement 
and a vacant site appurtenant thereto. 
forming part of the property acquired in 
this case, from the owner Kurshid Jan 
Pasha, husband of Ghousia Begum, and 
to have started in that portion a hotel 
business under the name and style of 
Raja Ganapathi Refreshment Stall, The 
allegations made in Chandrasekharan’s 
affidavit filed in support of the writ peti- 
tion are briefly these: Chandrasekharan 
put up some additional constructions after 
the one-room tenement and appurte- 
nant land were taken on lease from 
Kurshid Jan Pasha. On 1-10-1962, he 
entered into a lease deed with the owner 
of the property in respect of five diffe- 
rent contiguous items comprising of 
2300 sq. ft. for a term of five years and 
put up a pucca masonry construction for 
running his business. As he was permit- 
ted to continue in possession even after 
the lease had expired on 1-10-1967, the 
lease stood renewed for a further period 
of five years under Article 1738 of the 
Code Civile of Pondicherry and he is en- 
titled to be in possession of the property 
until 1972. Kurshid Jan Pasha filed W. P. 
3199 of 1965 (P) in this Court for the 
issue of a writ of certiorari, That petition 
was dismissed on 15-10-1965. .The mahar 
debt of Rs, 11,225/- due from Kurshid 
Jan Pasha to his wife Ghousia Begum was 
outstanding. Under Mohamedan Law, as 
applicable to Pondicherry, Ghousia 
Begum has a legal mortgage on her hus- 
band’s immovable properties for the 
mahar amount due to her and she is en- 
titled to object to the acquisition of the 
property, but had no notice of the acqui- 
sition proceedings, She filed W. P. No. 
361 of 1966 (P) in this Court for the issue 
of a writ of certiorari, to quash the, ac~ 
quisition proceedings, On the dismissal 
of that petition. she filed W. A. No. 514 
of 1968. The learned Judges, who dis- 
missed that appeal on 19-12-1968, have 
observed that it was open to Ghousia 
Begum to pursue her remedy under the 
common law. She accordingly filed O. S. 
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160 of 1969 in the Court of the First Ad- 
ditional District Judge. Pondicherry for 
a permanent injunction restraining the 
first respondent, the Union Territory of 
Pondicherry, from taking possession of 
the property. In that suit, she filed I. A. 
No. 31 of 1969 for an interim injunction 
restraining the first respondent from 
taking possession of the hotel premises, 
That application was dismissed on 1-4- 
1969. Taking advantage of this situation 
the first respondent came to the hotel 
premises on 11-4-1969 and took forcible 
possession of the premises with all the 
moveables and cash and locked and seal- 
ed the premises. Ghousia Begum’s suit 
O. S. No. 160 of 1969, for injunction was 
dismissed by the First Additional Dist- 
rict Judge, Pondicherry on 12-3-1970 for 
want of notice under Section 80 of the 
Civil Procedure Code, and she has filed 
A. S. No. 167 of 1970 in this Court against 
that decree, This Court has granted an 
interim injunction in C. M. P, Nos. 4726 
to 4728 of 1970. restraining the first res- 
pondent from demolishing the superstruc- 
tures of the hotel premises. Though the 
petitioner is vitally interested in a por- 
tion of the property under acquisition. no 
notice of the enquiry, under Section 5-A 
of the Land Acquisition Act was given to 
him before the declaration under Sec- 


tion 6 of the said Act was made. This 
was done deliberately to prevent him 
from questioning the validity of the ac- 


quisition proceedings. 


9, The petitioner’s right to carry 
on hotel business in pursuance of the 
licence granted by the Government of 
Pondicherry and Health Authorities and 
the goodwill he has earned are all his 
property. Sections 23 and 24 of the Land 
Acquisition Act do not provide for the 
payment of any compensation against the 
destruction of this property which would 
result from the acquisition. The provi- 
sions of the Land Acquisition Act are vio- 
lative of the petitioners fundamental 
rights under Article 19 (1) (f) and (g) of 
the Constitution of India, in so far as 
these provisions cast an unreasonable 
restriction on the petitioner’s right to 
hold property and to carry on his trade 
and enable the Government to acquire 
his property without paying any com- 
pensation, The decision whether the land 
should be acquired or not is left to the 
subjective satisfaction of the appropriate 
Government. No reason need be given 
for such a decision and no right of appeal 
is provided against that decision and 
the entire property of a citi- 
zen can be taken away in the 
most high-handed fashion. Section 4 
(1) of the Land Acquisition Act does not 
provide for the service of any notice per- 
sonally on the owner and occupier of 


‘the land. The publication of the notice in 


the Official Gazette in the conditions now 
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prevailing in Tamil Nadu and the country 
as a whole is no notice. There is no pro- 
cedure for the circulation of the Official 
Gazette throughout the State and it is 
troublesome to obtain copies thereof from 
the Government Press. There is no pro- 
vision for serving copy of the declaration 
under Section 6 of the Land Acquisition 
Act on the owner or occupier of the land. 
Even the enquiry under Section 5-A of 
the Act can be dispensed with. No test 
for deciding the question of urgency in 
the event of which the enquiry under that 
Section can be dispensed with has been 
laid down in the Act. The entire pro- 
ceeding under Section 5-A is a secret one 
in so far as no copy of the decision under 
that section is given to the party before 
it is submitted to the Government. The 
entire Land Acquisition Act is thus vio- 
lative of Article 19 (1) (f) and (g) of the 
Constitution of India, 


10. The notification under Section 
4 (1) of the Land Acquisition Act in the 
present case is void in so far as it des- 
cribes the property to be acquired as a 
house site when in fact the building in 
which the petitioner carries on the hotel 
business is standing on the land, It is 
apparent that the Lieutenant Governor of 
Pondicherry who has formed the opinion 
that the land should be acquired, was not 
even aware that there was a building 
with a running business on the land. 


11. The acquisition in this case is 
for the construction of an auto-exchange 
for the Posts and Telegraphs Department, 
which is a purpose of the Union of India. 
The appropriate Government for the pur- 
pose of this section is the’ Union Govern- 
ment by reason of the definition in Sec- 
tion 3 (33) of the Land Acquisition Act. 
Therefore, it is essential that the opinion 
under Section 4 (1), the satisfaction under 
Section 6 (1). the authorization under 
Section 7 and all other decisions to be 
taken under the Land Acquisition Act, 
have to be taken by the Union Govern- 
ment. But in the present. case, these 
things have been done by the Lieutenant 
Governor of Pondicherry, apparently in 
pursuance of the delegation made in 
S. R. O. 3165 dated 5-11-1963, whereby 
the Government of India have delegated 
the powers and functions of that Gov- 
ernment under the Land Acquisition Act 
on the Administrator of the Union Terri- 
tory of Pondicherry, in respect of this 
- acquisition under Article 239 (1) of the 
Constitution of India. The delegation is 
violative of the Constitution of India and 
the provisions of the Land Acquisition 
Act, in so far as Article 239 (1) does not 
authorize the Government of India to 
entrust its powers and functions in rela- 
tion to matters other than the adminis- 
tration of the Union Territory 
of Pondicherry on the Adminis- 


Ghousia Begum v. Union Territory, Pondicherry  [Prs. 9-14] 


Mad. 349 


trator of that territory and the 
power to administer that territory does 
not include the power to acquire land for 
the purpose of the Union of India even 
if the land to be acquired is situate in 
that territory, The acquisition of the 
land in pursuance of such delegation is 
illegal. Hence the petition. 


12. The respondents admit that 
the notification under Section 4 (1) of the 
Land Acquisition Act was made by the 
Lieutenant Governor of Pondicherry in 
pursuance of the delegation in S. R. O. 
3165 dated 5-11-1963 of the powers and 
functions of the Central Government 
under the Land Acquisition Act except 
those under the provisos to sub-section 
(1) of Section 55 of that Act and that the 
petitioner was running a hotel business 
on the land belonging to Kurshid Jan 
Pasha. They contend that an oral repre- 
sentation made by the petitioner during 
the enquiry by the Land Acquisition Offi- 
cer was communicated to the requisition- 
ing department and his request could not 
be complied with since it was reported 
that the entire land was required by the 
Posts and Telegraphs Department. His 
joint petition dated 15-1-1966 was reject- 
ed by the Land Acquisition Officer and 
he was informed that his request could 
not be acceded to. Three months’ time 
was given tg the petitioner to vacate the 
building and the site on which it stood, 
The petitioner did not accept the alter- 
native accommodation which was offered 
to him and since he refused to vacate the 
building. possession of the property was 
taken on 8-5-1969 in the presence of the 


Executive Magistrate, Pondicherry and 
the property was handed over to the 
Posts and Telegraphs Department. The 


petition is devoid of good faith and was 
filed after an enormous delay. The peti- 
tioner is guilty of suppression of material 
facts, The petition filed after a delay of 
four years after possession was taken is 
liable to be dismissed on that ground, 


13. The petitioner was served 
with notice of the enquiries under Sec- 
tions 5-A and 9 (3) of the Land Acquisi- 
tion Act. He had knowledge of the affix- 
ture of the notification under Section 4 
(1) of the Act on the land on 23-12-1964. 
The Land Acquisition Act or the rules do 
not provide for® service of individual 
notices or of copies of the decision under 
Section 5-A or any other provision of the 
Act. Nothing prevented the petitioner 
from obtaining copies of these records 
which are public documents. He had re- 
quested the Government, by letter dated: 
3-3-1966, for time to deliver vacant pos- 
session of the land in his occupation and 
had asked for alternative accommodation. 


14, The petitioner claims rights in 
the land as the lessee of the owner Kur- 
shid Jan Pasha. W. P. 3199 of 1965 and 
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W. P. 361 of 1966, filed by Kurshid Jan 
Pasha and his wife Ghousia Begum res- 
pectively, have been dismissed by this 
Court, -Ghousia Begum’s suit, O. S. 160 of 
1969, filed for a permanent injunction res- 
training the Government from taking pos- 
session of the acquired property and for 
other reliefs has been dismissed by the 
Additional District Judge, Pondicherry. 
The petitioner cannot have any better 
claim than his lessor himself. He cannot 
be allowed to re-agitate the identical 
issues in these proceedings. The present 
petition is therefore barred by res judi- 
cata. 


15. The power of the State to ac- 
quire land for public purposes is irres- 
pective of the proprietary right or inte- 
rest of the owner of the land and per- 
sons holding under him and they have 
only the right to compensation for the 
property acquired. The notification for 
the acquisition in this case was made in 
the Official Gazette on 8-12-1964 and 
also affixed on the premises on 23-12- 
1964, The petitioner was served with the 
notice of the award enquiry on 15-12-1965 
before the award was passed on 28-1-1966 
in pursuance whereof possession of the 
vacant land was taken on 23-2-1966, in 
the presence of the First Class Magis- 
trate, Pondicherry. The petitioner did 
not claim any compensation for the super- 
structure etc. However, a compensation 
of Rs. 16,788/- has been awarded for the 
superstructure, The respondents do not 
admit that Ghousia Begum had any legal 
mortgage in respect of her alleged mahar 
debt. There is no inscription of any such 
mortgage in the register maintained by 
the buaureau di hypotheque (register of 
mortgages). The Supreme Court has re- 
peatedly held that the provisions of the 
Land Acquisition Act are not violative 
of Article 19 (1) (£) and (g) of the Con- 
stitution of India. Section 23 of the Act 
provides that if the person interested is 
compelled in consequence of the acquisi- 
tion of the land to change his residence 
or place of business, the Court may take 
into consideration the reasonable expen- 
ses, if any, incidental thereto, Nothing 
prevented the petitioner from carrying on 
his business in another suitable place. and 
as a matter of fact he has not taken ad- 
vantage of the alternative accommoda- 
tion which was offered to be provided 
for him. Section 24 of the Land Acquisi- 
tion Act provides that the Court shall 
not take into consideration any damages 
sustained by the person interested which, 
if caused by a private individual, could 
not render such person liable to suit. 
The petitioner ig only a lessee for cer- 
tain period and the owner is at liberty to 
renew or terminate the lease, If the 
owner could evict him on the ground of 
his requirement, he would have no right 
except to remove his superstructure, His 
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only right in case of acquisition of the 
property is a right to compensation which 
has already been awarded in this case. 
He is estopped from seeking remedy in 
this court by way of any writ alleging in- 
fringement of fundamental rights under 
aoe 19 (1) (£) and (g) of the Consti- 
ution. 


16. The contentions that the Gov- 
ernment of India is the appropriate Gov- 
ernment and that the proceedings initiat- 
ed by the Administrator of the Union 
Territory of Pondicherry by virtue of the 
notification in S. R. O. 3165 dated 5-11- 
1963 are illegal and violative of Article 
239 (1) of the Constitution are ill-conceiv- 
ed, though no doubt under the Land Az- 
quisition Act the Central. Government is 
the appropriate Government for the Union 
purposes. 


17. The functions to be exercised 
by the Central Government under the 
Land Acquisition Act are executive in 
nature and could be delegated to any ap- 
propriete agency. The Administrator of 
the Union Territory of Pondicherry, with- 
in the scope of the authority given to 

j for administering that territory, 
could be entrusted with other executive 
functions, viz., acquisition of land by no- 
tification, and when that is done, he acts 
as the Central Government within the 
meaning of Section 3 (8) (iii) of the Gene- 
ral Clauses Act, 1897. 

the notifi- 


By the issue of 
cation by the President. the Land Ac- 
quisition Act must be deemed to have 
been amended pro tanto, The said notifi- 
cation is valid under Article 239 read 
with Article 53 (1) of the Constitution. 
Even otherwise, in view of the definition 
of ‘Central Government’ in the General 
Clauses Act, the Administrator of the 
Union Territory of Pondicherry is entitl- 
ed to exercise the powers of the Central 
Government. The petitioner is trying to 
cover once again the ground covered by 
the writ petitions mentioned above and 
he is not entitled to any relief, 


18. The petitioner ` states in his 
reply affidavit that he does not remem- 
ber whether he submitted a joint petition 
dated 15-1-1966. but has not received any 
reply dated 22-2-1966. He has not sup- 
pressed any material fact and there is 
no wanton delay in filing the petition. He 
was served with notice of the enquiry 
under Section 9 (3), but not of the en- 
quiry under Section 5-A of the Land Ac- 
quisition Act. There is no question of 
res judicata. The petitioner is a person 
aggrieved by the acquisition and can 
challenge the acquisition proceedings. 

19, The petitioner, Chandraseka- 
ran, and his brother Vembu Iyer are joint 
proprietors of Messrs. Raja Ganapathi 
Refreshment Stall, which was run in the 
building which stood on the land in No, 5, 
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Ranga Pillai Street. Pondicherry Town, 
which was sought to_be acquired for put- 


ting up an Auto-Telephone Exchange for - 


the Post and Telegraphs Department. 
The petitioner has, mentioned five 
grounds in the affidavit filed in support 
of the petition for the issue of a writ of 
mandamus or any other appropriate writ, 
direction or order directing the respon- 
dents, the Union Territory of Pondicherry 
and the Union of India, to release from 
the acquisition the land and the building 
acquired in pursuance of the notification 
dated 10-11-1964 which was published on 
8-12-1964 under Section 4 (1) of the Land 
Acquisition Act, The first ground is that 
the petitioner’s right to carry on hotel 
business in pursuance of the licence 
granted by the Government of Pondi- 
cherry and the authorities of the Health 
Department of that Union Territory and 
the goodwill which he has earned are 
all ‘property’. Sections 23 and 24 of the 
Land Acquisition Act do not provide for 
payment of any compensation for the 
destruction of this property which would 
result from the acquisition. The provi- 
sions of the Land Acquisition Act are vio- 
lative of the petitioner’s fundamental 
right under Article 19 (1) (f) and (g) of 
the Constitution in so far as those provi- 
sions cast an unreasonable restriction on 
the petitioner’s right to hold property 
and to carry on his trade and enable the 
Government to acquire the property 
without paying any compensation. The 
second ground is that the decision whe- 
ther a land should be acquired or not is 
left to the subjective satisfaction of the 
appropriate Government, and no reason 
need be given for such a decision and no 
right of appeal is provided against that 
decision and the entire property of a citi- 
zen can be taken away in a most 
high-handed fashion. The third ground 
is that Section 4 (1) of the Land Acquisi- 
tion Act does not provide for service of 
any notice personally on the owner and 
the occupier of the land. The publication 
of the notification in the Official Gazette 
in the conditions now prevailing in Tamil 
Nadu or in the country is no notice at all. 
There is no procedure for circulating the 
gazette throughout the State and it is 
troublesome to obtain copies from the 
Government Press. There is no provision 
for serving any copy of the declaration 
under Section 6 of the Land Acquisition 
Act on the owner of or the occupier of 
the land. Even the enquiry under Sec- 
tion 5-A of the Act can be dispensed with. 
No test for deciding the question of ur- 
gency, in the event of which the enquiry 
under that section can be dispensed with, 
has been laid down in the Act. The en- 
tire procedure under Section 5-A is a 
secret one in so far as no copy of the 


decision under that Section is given to 
the party before it is submitted to the 
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Government, The entire Land Acquisi- 
tion Act is thus violative of Article 19 
(D (Ð and (g) of the Constitution. The 
fourta ground is that the notification 
under Section 4 (1) of the Act in the pre- 
sent case is void in so far as it describes 
the property to be acquired as a house 
site, when in fact the building in which 
the petitioner is carrying on his hotel 
business is standing on the land. It is ap- 
parent that the Lt. Governor of Pondi- 
cherry, who formed the opinion that the 
land should’ be acquired, was not even 
aware of the fact that there was a building 
with a running business on the land. The 
fifth and the last ground is that the acqui- 
sition in this case is for the construction 
of Auto-Telephone Exchange for the 
Posts and Telegraphs Department, which 
is a purpose of the Union of India. The 
appropriate Government for the purpose 
of this acquisition is the Union Govern- 
ment by reason of the definition in Sec- 
tion 3 (33) of the Land Acquisition Act. 
Therefore, it is essential that the opinion 
under Section 4 (1), the satisfaction under 
Section 6 (1), the authorisation under 
Section 7 and all other decisions to be 
taken under the Land Acquisition Act 
have to be taken by the Union Govern- 
ment. But in the present case, all these 
things have been done by the Lt. Gover- 
nor of Pondicherry. apparently in pur- 
suance of the delegation under S. R, O. 
No. 3165 dated 5-11-1963, whereby the 
Government of India have delegated the 
functions of that Government under the 
Land Acquisition Act on the Administra- 
tor of the Union Territory of Pondicherry 
in respect of this acquisition under Art. 
239 (1) of the Constitution. The delegation 
is violative of the Constitution of India 
and the provisions of the Land Acquisi~- 
tion Act in so far as Article 239 (1) does 
not authorise the Government of India 
to entrust its functions in relation to 
matters other than the administration of 
the Union Territory of Pondicherry on 
the administrator of that territory and 
the power to administer that territory does 
not include the power to acquire land for 
the purpose of the Union of India even 
if the land is situate in that territory. 
The acquisition of the land in pursuance 
of such a delegation is illegal. 


20. We are of the opinion that 
there is no substance in the first four 
grounds urged by the petitioner. Sec- 
tion 23 (1) of the Land Acquisition Act 
mentions the matters to be considered in 
determining the amount of compensation 
to be awarded for land acquired under 
the Act. The first is “the market value 
of the land at the date of the publication 
of the notification under Section 4, sub 
section (1)”. The second is “the damage 
sustained by the person interested, by 


reason of the taking of any standing 
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crops or trees which may be on the land 
at the time of the Collector’s taking pos- 
session thereof.” The third is “the da- 
mages (if any) sustained by the person 
interested, at the time of the Coilector’s 
taking possession of the land, by reason 
of severing such land from his other 
land”. The fourth is “the damage (if 
any) sustained by the person interested, 
at the time of the Collector’s taking pos- 
session of the land. by reason of the ac- 
quisition injuriously affecting his other 
property, moveable or immovable, in any 
other manner, or his earnings”. The fifth 
is that “if, in consequence of the acqui- 
sition of the land by the Collector, the 
person interested is compelled to change 
his residence or place of business, the 
reasonable expenses (if any) incidental to 
such change”, The sixth and the last is 
“the damages (if any) bona fide result- 
ing from diminution of the profits of the 
land between the time of the publication 
of the declaration under Section 6 and the 
time of the Collector’s taking possession 
of the land”. Sub-section (2) of Section 
23 provides for the payment of solatium 
of 15 per cent. of the market value of 
the land in addition to the market value 
in consideration of the compulsory nature 
of the acquisition, Section 24 of the Land 
Acquisition Act lays down what should 
not be taken into consideration by” the 
Court in determining the compensation. 
One of them is any disinclination of the 
person interested to part with the land 
acquired, Therefore. under the provi- 
sions of the Land Acquisition Act it is 
not open to the petitioner to raise any 
objection to the acquisition on the ground 
that it affects his right to carry on his 
trade or business on the particular land 
acquired for the public purpose. The 
question whether a particular land should 
or should not be acquired for a public 
purpose is left, under Section 4 (1) of the 
Land Acquisition Act, to the decision of 
the appropriate Government, which, 
when it is so satisfied, may make a dec- 
Jaration to that effect in the Official 
Gazette. The petitioner has not contend- 
ed that Section 4 of the Act is ultra vires 
the central legislature. . Sections 4 (1), 
5-A and 6 (1) do not require service of 
the notification under Section 4 (1) and 
any notice personally for holding an en- 
quiry under Section 5-A and the making 
of declaration that the particular land is 
needed for a public purpose, on the par- 
ties interested in the land. Section 5-A 
(1) lays down that any person interested 
in any land which has been notified under 
Section 4, sub-section (1), as being need- 
ed or likely to be needed for 
a public purpose may, within thirty 
days after the issue of the notification, 
object to the acquisition of the land or of 
any land in the locality as the case may 
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be. Thereupon, the Collector, to whom 
the objections should be made, has to held 
an enquiry and submit a report. If the 
appropriate Government is satisfied, after 
considering the report made under Sec- 
tion 5-A (2), that any particular land is 
needed for a public purpose, a declaration 
shall be made to that effect under the 
signature of the Secretary to such Gov- 
ernment or of some officer duly authoris- 
ed to certify the orders. Only Section 9 
of the Act provides for the giving of the 
public notice by the Collector at the con- 
venient places on or near the land to be 
taken, stating that the Government in- 
tends to take possession of the land, and 
that claims to compensation for all inie- 
rests in such land may be made to him, 
Sub-section (3) of Section 9 provides for 
service of that notice on the occupier 
if any, of such land and on all such per- 
sons known or believed to be interested 
therein, or to be entitled to act for persans 
so interested, as reside or have agents au- 
thorised to receive service on their be- 
half, within the concerned revenue dist- 
rict, The petitioner has admitted in his . 
reply affidavit that the notice contemplat- 
ed under Section 9 (3) of the Act has been 
served on hi The fact that the noti- 
fication is said to have described the 
property sought to be acquired as only a 
building site, while, as a matter of fact, 
there were buildings on the land and 
compensation has been awarded for the 
same, would not, in our opinion, affect 


the acquisition proceedings, as ‘land’ 
would include any building standing 
thereon, The petitioner has not been 


deprived of his right to carry on his busi- 
ness by the acquisition in this case. Only 
he could not carry on his business in the 
property which, in public interest, has 
been acquired under the provisions of 
the Act, Therefore, there is no subs- 
tance in the objection of the petitioner 
that any right has been affected by the 
acquisition. The learned Counsel for the 
petitioner perhaps thought that there is 
no substance in the first four grounds 
urged by the petitioner in the affidavit. 
That is perhaps the reason why only the 
fifth ground mentioned by the petitioner 
y urged before us and not the other 
‘our. ; 


21. The President has, in the pro- 
ceedings No. G2/Pond/119/18/63, Ministry 
of External Affiairs, dated 5-11-1963 
(hereinafter referred to as S. R. O. 3165) 
made the following notification regarding 
the delegation of his functions with re- 
gard to the acquisition in question:— 


“In pursuance of Clause (1) of Arti- 
cle 239 of the Constitution, the President 
hereby directs that subject to his control 
and until further orders, the Administra- 
tor of the Union Territory of Pondi- 
cherry shall exercise the powers and dis- 
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charge the functions of the Central Gov- 
ernment under— 
(i) the Land Acquisition Act (1894) 
(I of 1894), except those under the pro- 
visos to sub-section (1) of Section 55; and 
(ii) the Land Acquisition (Companies) 
Rules, 1963, within that Union Territory.” 


It is not disputed that in pursuance of 
this delegation, the notification under 
Section 4 (1) of the Land Acquisition Act 
was approved by the Government of the 
Union Territory of Pondicherry in their 
Order No, 1-41/63-SEI, Finance Depart- 
ment, dated 10-11-1964, and the approved 
notification was published in the Pondi- 
cherry State Gazette No. 49 dated 8-12- 
1964, All the subsequent proceedings in 
respect of the acquisition have been taken 
by the Lt. Governor of Pondicherry. 
Section 3 (ee) of the Land Acquisition 
Act defines what “appropriate Govern- 
ment” means in relation to the acquisi- 
tion of land and reads:— 

“3 (ee), The expression ‘appropriate 
Government’ means, in relation to acqui- 
sition of land for purposes of the Union, 
the Central Government, and in relation 
to acquisition of land for any other pur- 
poses, the State Government.” 

Section 4 (1) of the Act says that when- 
ever it appears to the appropriate Gov- 
ernment that land in any locality is need- 
ed or is likely to be needed for any pub- 
lic purpose, a notification to that effect 
shall be published in the Official Gazette, 
and the Collector shall cause public notice 
of the substance of such notification to be 
given at convenient places in the said 
locality. The acquisition in this case is 
for the putting up of Auto-Telephone 
Exchange for the Posts and Telegraphs 
Department, Posts and Telegraphs. tele- 
phones, wireless, broadcasting and other 
like forms of communication constitute 
Item 31 of List I of the Seventh Sche- 
dule to the Constitution, Article 246 (1) 
of the Constitution lays down that not- 
withstanding anything in clauses (2) and 
(3), Parliament has exclusive power to 
make laws with respect to any of the 
matters enumerated in List I in the 
Seventh Schedule, List I of the Seventh 
Schedule relates to the Union Govern- 
ment. Therefore, the acquisition in this 
case for the Posts and Telegraphs and 
Telephones Department is for the pur- 
pose of the Central Government, and the 
‘appropriate Government’ in Section 4 (1) 
of the Act would, therefore, be the Cen- 
tral Government, Under Article 298 of 
the Constitution, the executive power of 
the Union and of each State shall extend 
to the carrying on of any trade or busi- 
ness and to the acquisition, holding and 
disposal of property and the making of 
contracts for any purpose, The respon- 
dents have admitted in their counter affi- 
davit that the ‘appropriate Government’ 
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in the instant case would be the Central 
Government. Therefore, as contended by 
the petitioner, the subjective satisfaction 
that the land in this case is needed for 
the public purpose should be of the Cen- 
tral Government, and then alone under 
Section 4 (1) of the Land Acquisition Act, 
the notification to that effect has to be 
published in the Official Gazette, But, in 
the instant case, that notification has 
been made by the Lt. Governor of the 
Union Territory of Pondicherry by virtue 
of the said delegation in S. R, O. 3165. 

22. The respondents contend that 
the functions to be exercised by the Cen- 
tral Government under the Land Acqui- , 
sition Act are executive in nature and 
could be delegated to any appropriate 
agency and that the Administrator of the 
Union Territory of Pondicherry within 
the scope of the authority given to him 
for administering that territory could be 
entrusted with other executive functions, 
namely, land acquisition by notification. 
When this is done, he acts as the Central 
Government within the meaning of Sec- 
tion 3 (8) (b) (iii) of the General Clauses 
Act, 1897. Thus they contend that the 
notification under Section 4 (1) is valid 
under Article 239 read with Article 53 (1) 
of the Constitution. They further con- 
tend that even otherwise, in view of the 
definition of the ‘Central Government’ in 
the General Clauses Act. the Administra- 
tor of the Union Territory of Pondicherry 
is entitled to exercise the powers of the 
Central Government. ‘Competent autho- 
rity’, according to Section 2 (b) of the 
Requisitioning and Acquisition of Immo- 
vable Property Act, 1952, means any per- 
son or authority authorised by the Cen- 
tral Government by notification in the 
Official Gazette to perform the functions 
of the competent authority under this Act 
for such area as may be specified in the 
BONNAN ON Section 7 (1) of that Act 
reads:— 


“Where any property is subject to 
requisition, the Central Government may, 
if it is of opinion that it is necessary to 
acquire the property for a public purpose 
at any time, acquire such property by 
publishing in the Official Gazette a notice 
to the effect that the Central Govern- 
ment has decided to acquire the proper- 
ty in pursuance, of this section: ` 

_Provided that before issuing such 
notice, the Central Government shall 
call upon the owner of, or any other 
person who, in the opinion of the Cen- 
tral Government, may be interested in 
such property to show cause why the 
property should not be acquired: and 
after considering the cause, if any, shown 
by any person interested in the property 
and after siving the parties an opportu- 
nity of being heard, the Central Govern- 
aoe may pass such orders as it deems 
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The procedure contemplated by Section 
7 (1) and the proviso has not been fol- 
lowed in’ this case, and the acquisition 
was not under the provisions of the Re- 
quisitioning and Acquisition of Immovable 
Property Act, 1952. Therefore. the Lt. 
Governor of Pondicherry could not be 
stated to have been authorised by the 
Central Government to perform the func- 
tions of the competent authority under 
the Requisitioning and Acquisition of 
Immovable Property Act, 1952. The dele- 
gation in S. R. O. 3165 has been made in 
pursuance of Clause (1) of Article 239 of 
the Constitution. Article 239. which is in 
Part VIII relating to Union Territories, 
reads thus:— 

“239. (1) Save as otherwise provided 
by Parliament by law, every Union Ter- 
ritory shall be administered by the Presi- 
dent acting, to such extent as he thinks 
fit, through an administrator to be ap- 
pointed by him with such designation as 
he may specify. 

(2) Notwithstanding anything con- 
tained in Part VI, the President may ap- 
point the Governor of a State as the ad- 
ministrator of an adjoining Union Terri- 
tory, and where a Governor is so ap- 
pointed, he shall exercise his functions 
as such administrator independently of 
his Council of Ministers.” . 
Under Article 239-A, which was inserted 
by the Constitution (Fourteenth Amend- 
ment) Act, 1962, Parliament may, by law, 
create for any of the Union Territories 
mentioned in: clause (1) of that Article 
including the Union Territory of Pondi- 
cherry a body, whether elected or partly 
nominated and partly elected to function 
as a Legislature for the Union Territory, 
or a Council of Ministers or both with 
such constitution, powers and functions 
in each case, as may be specified in the 
law. Clause (2) of that Article lays down 
that any such law as is referred to in 
clause (1) shall not be deemed to be an 
amendment to this Constitution for the 
purposes of Article 368 notwithstanding 
that it contains any provision which 
amends or has the effect of amending the 
Constitution, Section 3 (58) of the Gene- 
ral Clauses Act defines ‘State’ as:— 

““(a) as respects any period before the 
commencement of the Constitution 
(Seventh Amendment) Act, 1956, shall 
mean a Part A State, a Part B State or 
a Part C State; and : 

(b) as respects any period after such 
commencement, shall mean a State speci- 
fied in the First Schedule to_the Consti- 
tution and shall include a Union Terri- 
tory”. 


In T. M. Kanniyan v. I-T. Officer. Pon- 
dicherry, (AIR 1968 SC 637), where it has 
been held that Union Territories are cen- 
trally administered through the President 
acting through an administrator, it is ob- 
served:— 
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_“In Ram Kishore Sen v. Union of 
India, (AIR 1966 SC 644) it was pointed 
out that having regard to Article 367, the 
definition of ‘State’ in Section 3 (58) cf 
the General Clauses Act, 1897 applied for 
the interpretation of the Constitution un- 
less there is anything repugnant in the 
subject or context. Under that definition, 
the expression ‘State’ as respects any pe- 
riod after the commencement of the Con- 
stitution (Seventh Amendment) Act, 1956’ 
shall mean a State specified in the First 
Schedule to the Constitution and shall in- 
clude a Union Territory. But this inclu- 
sive definition is repugnant to the sub- 
ject and context of Article 246. There 
the expression ‘State’ means the States 
specified in the First Schedule”. 

Article 368 lays down how an amendment 
of the Constitution may be made, and 


reads:— 

“368 (2). An amendment of this Con- 
stitution may be initiated only by the in- 
troduction of a Bill for the purpose in 
either House of Parliament, and when the 
Bill is passed in each house by a majo- 
rity of the total membership of that 
House and by a majority of not less than 
two-thirds of the members of that House 
present and voting, it shall be presented 
to the President who shall give his as- 
sent to the Bill and thereupon the Con- 
stitution shall stand amended in accord- 
ance with the terms of the Bill.” 
Clauses (2) and (3) of Article 372 read:— 

“3792 (2). For the purpose of bringing 
the provisions of any law in force in the 
territory of India into accord with the 
provisions of this Constitution, the Pre- 
sident may by order make such adapta- 
tions and modifications of such law, whe- 
ther by way of repeal or amendment, as 
may be necessary or expedient, and pro- 
vide that the law shall, as from such date 
as may be specified in the order, have 
effect subject to the adaptations and modi- 
fications so made, and any such adapta- 
tion or modification shall not be ques- 
tioned in any court of law. 

(3) Nothing in clause (2) shall be 
deemed— 

(a) to empower the President to 
make any adaptation or modification of 
any law after the expiration of three 
years from the commencement of this 
Constitution; or ; 

(b) to prevent any competent Legis- 
lature or other competent authority from 
repealing or amending any law adapted 
or modified by the President under the 
said clause.” 

Relying on the definition of ‘State’ in 
Section 3 (58) of the General Clauses Act 
it was argued in S, K. Singh v. V. V. 
Giri, ATR 1970 SC 2097 that Union Terri- 
tories are also States and consequently, 
the elected members of the Legislative 
Assemblies of the Union Territories must 
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also be included in the Electoral College. 
That contention has been repelled by the 
PODE Court for two reasons in these 
words:— 


“There are two reasons why, on the 
face of it the submission has to be re- 
jected as untenable. Article 54, no doubt, 
lays down that all elected members of 
the Legislative Assemblies of the States 

_are to be included in the Electoral Col- 
lege, but the word ‘States’ used in this 
Article cannot include Union Territories. 
It is true that, under Article 367, the 
General Clauses Act applied for interpre- 
tation of the Constitution as it applied 
for the interpretation of an Act of the 
Legislature of the Dominion of India; but 
that Act bas been applied as it stood on 
26th January, 1950, when the Constitu- 
tion came into force, subject only to any 
adaptations and modifications that may 
be made therein under Article 372, The 
General Clauses Act, as it was in 1950 
and as adapted or modified under Arti- 
cle 372, did not define ‘State’ so as to in- 
clude a Union Territory, The Constitu- 
tion was amended by the Constitution 
(Seventh Amendment) Act, 1956, which 
introduced Article 372-A in the Consti- 
tution permitting adaptations and modifi- 
cations of all laws which may be neces- 
sary or expedient for the purpose of 
bringing the provisions of the law into 
accord with the Constitution as amended 
by the Seventh Amendment Act, 1956, It 
was in exercise of this power under Arti- 
cle 372-A that Section 3 (58) of the Gene- 
ral Clauses Act was amended, so that 
thereafter, ‘States’ as defined included 
Union Territories also. The new defini- 
tion of ‘State’ in Section 3 (58) of the 
General Clauses Act as a result of modifi- 
cations and adaptations under Article 
372-A would, no doubt. apply to the inter- 
pretation of all laws of Parliament, but it 
cannot apply to the interpretation of the 
Constitution, because Article 367 was not 
amended and it was not laid down that 
the General Clauses Act, as adapted or 
modified under any Article other than 
Article 372, will also apply to the inter- 
pretation of the Constitution. Since until 
its amendment in 1956, Section 3 (58) of 
the General Clauses Act did not define 
‘State’ as including Union Territories for 
purposes of interpretation of Article 54, 
the Union Territories cannot be treated 
as included in the word ‘State’. 


The second reason why it must be 
held that members of Legislatures of 
Union Territories cannot form part of the 
electoral college under Article 54 is- that 
Article confines the electoral college to 
members of Legislative Assemblies of the 
States and there are no Legislative Assem- 
blies in the Union Territories. Under 
Article 168. for every State there is to be 
a Legislature which shall consist of the 


Ghousia Begum v. Union Territory, Pondicherry 


iPr, 22} Mad. 355 


Governor, in certain States two Houses, 
and in some other States one House, The 
Article further lays down that where 
there are two Houses of Legislature, one 
is to be known as the Legislative Coun- 
cil and the other as the Legislative As- 
sembly and, where there is only one 
House it is to be known as the Legisla- 
tive Assembly. On the face of it only 
members of Houses known as Legislative 
Assemblies under Article 168 can be 
members of the Electoral College under 
Article 54, In the case of Union Territo- 
ries, the provision for Legislatures js con- 
tained in Article 239-A but that Article 
does not mention that any House of the 
Legislature created for any of the Union 
Territories will be known as a Legislative 
Assembly. All that that Article lays down 
is that Parliament may, by law, create a 
body whether elected or partly nominated 
and partly elected to function as a Legis- 
lature for the Union Territory. Such a 
Legislature created by Parliament is not 
a Legislative Assembly as contemplated 
by Article 168 or Article 54. Members of 
Legislatures created for Union Territories 
under Article 239-A cannot therefore. be 
held to be members of Legislative As- 
semblies for States,” 

In view of this decision, it has to be held 
that the. Union Territory of Pondicherry, 
which is centrally administered through 
the President acting through an adminis- 
trator is not a State within the meaning 
of the Constitution. In Gobalousamy v. 
U. T. of Pondicherry, (AIR 1968 Mad 
298) a Bench of this court has observed: 


“The affairs of the Central Govern- 
ment can be different from the affairs of 
a Part C State and the President, as the 
head of a Part C State, occupies different 
position from that as the head of the 
Central Government. By a logical exten- 
sion of this principle, one can hold that, 
when the President administers a Union 
Territory he occupies a position different 
from that of the head of the Central Gov- 
ernment. ....cceceees 


Thus, it is clear that the President, while 
administering the Union Territory of 
Pondicherry by virtue of the powers con- 
ferred under Article 239, does not act as 
the head of the Central Government. 

“What copld be delegated by the 
President under Article 239 of the Con- 
stitution to an Administrator to be ap- 
pointed by him with such designation as 
he may specify is the power to adminis- 
ter any Union Territory, as clause (1) of 
that Article, says:— 


“Save as otherwise provided by Par- 
liament by law, every Union Territory 
shall be administered by the President 
acting, to such extent as he thinks fit, 
through an administrator to be appointed 
by him with such designation as he may 
specify.” 
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Article 239 does not provide for the dele- 
gation of anything concerning the admin- 
istration of the Central Government to the 
Administrator appointed by the: President 
under that Article for the administra- 
tion of any Union Territory to such ex- 
tent as the President thinks fit. As we 
have said, “Posts and Telegraphs, Tele- 
phones, wireless, broadcasting and other 
like forms of communication” constitut- 
ing Item 31 of List I of the Seventh Sche- 
dule are Union subjects which could be 
administered only by the Central Gov- 
ernment. The President, acting under 
Article 239 of the Constitution, cannot 
therefore delegate the powers and func- 
tions of the Central Government under 
the Land Acquisition Act for the acquisi- 
tion of the land in question for the pur- 
pose of an Auto-Telephone Exchange for 
the Posts and Telegraphs Department at 
Pondicherry to the District Governor of 
Pondicherry, an Administrator appointed 
under that Article. It would follow that 
the notification under Section 4 (1) of the 
Land Acquisition Act made for the pur- 
pose by the Lt. Governor of 
Pondicherry and the further pro- 
ceedings taken by the Government of that 
Union Territory in pursuance of that no- 
tification are not valid, 


23. But the petitioner could not 
succeed in this petition for the issue of a 
writ of mandamus or any other appro- 
priate writ, direction or order directing 
the respondents to release from the ac- 
quisition the land and building acquired 
in pursuance of the said notification for 
three reasons. The first reason is that the 
lease of a part of the property acquired, 
to which extent alone the petitioner was 
interested in the property acquired on the 
date of the notification, commenced on 
1-10-1962 and was admittedly for a term 
of five years, which had expired on 1-10- 
1967. The petitioner’s case is that as he 
was permitted to continue in possession of 
the demised property with some addi- 
tions, which he claims to have made to 
the same even after the expiry of the 
lease on 1-10-1967, the lease stands re- 
newed for a further period of five years 
under Article 1738 of the Code, Civil 
of Pondicherry and that he is entitled to 
be in possession until 1972. Article 1758 
of the French Code Civil® reads thus: 


“1758. When a lease of furnished 
apartments provides that the rent is to be 
so much a year, the letting is held to be 
a letting year by year. When the rent is 
to be at so much a month, the letting is 
held to be by the month; and when the 
rent is so much a day, it is held to be a 
letting by the day. If there is nothing to 
show whether the property is let by the 
year, by the month. or by the day. then 
the letting is held to be made according 
to the custom of the place.” 
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Article 1759, which follows that Article, 
and reads as follows can, in our opinion; 
only relate to furnished apartments: 

“1759. If a tenant who has a written 

lease continues to have the enjoyment of 
the property after the expiration thereof 
without the lessor raising any objection, 
he will be held to occupy it on the same 
terms and for the term fixed by the cus- 
toms of the place, and can no longer quit 
or be ejected except after the notice re- 
quired by the custom of the place has been 
given.” 
The petitioner has not mentioned Arti- 
cle 1759 in the affidavit and has not plead- 
ed any custom, It has not been contend- 
ed that the single room which is stated 
to have been’ let to him with some por- 
tion of the land acquired on 1-10-1962 
was a furnished apartment. Having re- 
gard to that and the fact that the peti- 
tioner has not pleaded any custom, it can- 
not be stated that Article 1759. which was 
mentioned by the learned Counsel for the 
petitioner in the course of his arguments, 
would apply. Article 1737 reads thus: 

“1737. The lease, if made in writing, 
comes to an end, ipso facto at the end of 
the period fixed, without it being neces- 
sary to give notice to quit.” 

Article 1738, which follows that Article, 
reads:— 

“If the lessee remains and is left in 
possession at the end of the term men- 
tioned in the written lease, a new letting 
takes place, the terms of which are gov- 
erned by the Article relating to leases 
not made in writing.” 


Admittedly, the lease, which had come to 
an end under Article 1737 on 1-10-1967, 
has continued only for a further period of 
five years under Article 1738 and had 
come to an end on 1-10-1972, The peti- 
tioner has, therefore. no locus standi 
now to maintain the petition. 

24, The second reason is that the 
notification under Section 4 (1) was made 
in this case on 8-12-1964. The report of 
the enquiry made under Section 5-A of 
the Act shows that the owner Grochil 
Jahan Khan participated in the enquiry 
and raised an objection to the proposed 
acquisition and that his objection had 
been held by the concerned officer to be 
not sustainable. Subsequently, the con- 
cerned officials including the representa- 
tive of the Posts and Telegraphs Depart- 
ment inspected the property on 12-4- 
1965. It is seen from the general inspec- 
tion report that measurements were taken 
and verified with the sketch and fresh 
measurements were taken and the discre- 
pancies were jointly noted and the sketch 
was corrected. The petitioner, who was 
carrying on his hotel business in the pre- 
mises, must have been aware of the en- 
quiry conducted under Section 5-A on 
25-3-1965 or at any rate the joint inspec- 
tion made on 12-4-1965. The declaration 


1975 


under Section 6 of the Land Acquisition 
Act was made on 5-7-1965 and the peti- 
ticner was admittedly served with the 
notice under the Section 9 (3) of the Land 
’ Acquisition Act. Possession of the land 
was taken by the Land Acquisition Officer 
on 23-2-1966, in pursuance of the proceed- 
ings taken in C. M, P, No. 37 of 1965 
under Section 47 of the Land Acquisition 
Act. The records show that in a civil 
miscellaneous petition filed in 1969 by the 
petitioner this court ordered that the sta- 
tus quo shall , be maintained until final 
orders were passed by the vacation court 
at Pondicherry in certain revision an 

connected petitions which were then 
pending before that court. The records 
further show that possession of the por- 
tion of the superstructure in which the 
petitioner was interested was admittedly 
taken on 11-4-1969 with the help of the 
police to the knowledge of the petitioner’s 
brother Vembu Iyer, who was in charge 
of Raja Ganapathi Refreshment Stall at 
that time. Before this was done, it is seen 
from the records that the petitioner had 
been served on 7-2-1966 with a notice by 
registered post directing him to vacate 
and deliver possession of the building oc- 
cupied by him before the evening of 25-3- 
1966. It is also seen from the records 
that the petitioner and the other tenants 
Alan Sandanasami and Devaraju had 
submitted a petition, dated 3-3-1966 to the 
Prime Minister and the Minister for 
Transport and Communication, Govern- 
ment of India, requesting that an alter- 
native site may be allotted to them for 
carrying on their business and to give 
them sufficient time to vacate until they 
get the alternative site and put up their 
building, The alternative accommodation 
was offered to the petitioner, who had 
been informed by letter dated 5-12-1968 
that he would be provided with an alter- 
native site for running the hotel either 
in the Tourist Home or in the New As- 
sembly premises whichever he may 
choose. The petitioner does not appear to 
have taken advantage of this offer. The 
-owner of the land Grochil Jahan Khan 
filed W. P. No. 3199 of 1965 for quashing 
the declaration dated 5-7-1965 _made 
under Section 6 of the Land Acquisition 
Act. That petition was dismissed by 
Ramakrishnan, J., on 15-10-1965 on the 
ground that it had been filed without pro- 
per basis. Subsequently, Ghousia Begum, 
wife of Grochil Jahan Khan filed W. P. 
No. 361 of 1966 in this court for the issue 
of a writ of certiorari quashing the very 
same declaration dated 5-7-1965. That 
petition also has been dismissed by Rama- 
krishnan, J.. on 16-11-1968. Writ Appeal 
No. 514 of 1968 filed against the dismissal 
of W. P. No. 361 of 1966 has been dismiss- 
ed by this court on 19-12-1968 with an 
observation that it was open to Ghousia 


Begum, who claimed 
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‘to pursue her remedy under the common 
law, She accordingly filed O, S.,No. 160 
of 1969 in the court of the First Addi- 
tional District Judge, Pondicherry, for a 
permanent injunction restraining the first 
respondent from taking possession of the 
property. That suit was dismissed on 
18-3-1970, A. S. No. 167 of 1970 has been 
filed against that decree. The petitioner 
has come forward with this petition only 
in 1970 after a delay of four years from 
the date of taking possession of the land 
and over five years from the date of the 
declaration under Section 6. Therefore, 
we are of the opinion that the petitioner 
is not entitled to any relief on the ground 
of the inordinate delay. 


25. The third reason is tha h 
owner Grochil Jahan Khan ve filed 
W. P. No, 3199 of 1965 on 29-7-1965, This 
was after the joint inspection of the pro- 
perty made on 12-4-1965 about which the 
petitioner must have been aware. The 
petitioner had not taken any steps till 
then, and the order passed in W. P. No. 
3199 of 1965 on 15-10-1965 against the 
owner of the property, the petitioner’s 
lessor, has become . final. The peti- 
tioner must be deemed to have 
been aware of the notification under 
Section 4 (1) of the Land Acquisition Act 
published on 8-12-1964, the enquiry under 
Section 5-A conducted on 25-3-1965, in 
which the owner participated as men- 
tioned above, and the declaration under 
Section 6 dated 16-7-1965 in pursuance of 
the report which followed the enquiry 
under Section 5-A of the Act. In State 
of Bihar v. Motilal, (AIR 1964 Pat 127), it 
is observed at page 134:— 

. _ “The words, “right to sue” me 
right to seek relief and there can be ti 
right to sue until there is an accrual of 
the right asserted in the suit and its in- 
fringement by the defendant. The ques- 
tion as to when a right to sue arises de- 
pends mostly on the facts and circum- 
stances of each case”. 

The Privy Council has observed in Mt 
Bolo v. Mt. Koklan, (AIR 1930 PC 270): 


“There can be no ‘right to sue’ until 
there is an accrual of the right assert- 
ed in the suit and its infringement or at 
least a clear and unequivocal threat to 
infringe that wight by the defendant 
against whom the suit is instituted.” 
Reference is made to this decision of the 
Privy Council in Rukhmabai v. Lakshmi- 
narayan, (AIR 1960 SC 335) where it is 
observed at page 349:— 


“The legal position may be briefl 
stated thus: The right to sue under ‘Arti 
cle 120 of the .Limitation Act accrues 
when the defendant has clearly and un- 
equivocally threatened to infringe 
the right asserted by the plaintiff 
in the suit. Every threat by a party to 
such a right however ineffective and in- 
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nocuous it may be, cannot ‘be considered 
to be a clear and unequivocal threat so 
as to compel him to file a suit, Whether 
a particular threat gives rise to a com- 
pulsory cause of action depends upon the 
question whether that threat effectively 
invades or jeopardizes the said right.” 


‘The notification under Section 4 (1) of 
the Act had been made on 8-12-1964 and 
further steps were being taken thereafter, 
and it cannot be stated that the petitioner 
was not under any impression that there 
was no effective threat to the right claim- 
ed by him by the acquisition proceedings. 
Therefore,’ he could have agitated the 
right claimed by him even when his les- 
sor Grochil Jahan Khan filed W. P. No. 
3199 of 1965 on 29-7-1965 itself, He has 
not done so, and the principle of con- 
structive res judicata applies, and it is 
not open to the petitioner to agitate the 
matter once over again even though it 
may be on some other ground which was 
not put forward by his lessor. Therefore, 
we are of the opinion that the petitioner 
is not entitled to any relief. The petition 
fails and is dismissed with costs, Coun- 
sels fee Rs. 250/-. 

A. S. No. 167 of 1970: 

26. Ghousia Begum had not given 
the notice required by Section 80 of tke 
Code of Civil Procedure before she filed 
O. S. No, 160 of 1969 on 2-1-1969 in tke 
Court of the Additional District Judge, 
Pondicherry, for a permanent injunction 
restraining the Union Territory of Pondi- 
cherry, from taking possession of the pro- 
perty acquired on ‘the ground that she 
had a charge on the property for the 
mahar debt due to her, That suit was 
dismissed, as we have said, on the ground 
that the said notice has not been given 
the issue regarding that question having 
been tried by the District Judge as a 
preliminary issue by consent of the 
parties, Section 9 of the Pondicherry 
(Administration) Act, 1962, has extended 
the jurisdiction of this Court to Pondi- 
cherry as from 6-11-1962. Section 8 of 
that Act provides for the Central Gov- 
ernment by notification in the official 
gazette extending, with such restrictions 
and modifications as it thinks fit, to Pondi- 
cherry any enactment which is in force in 
a State at the date of the notification. 
Section 3 (1) of the Pondicherry (Exten- 
sion of Laws) Act, 1968, which received 
the assent of the President on 24-5-1968 
and was published on that date, says that 
the Acts specified in Part I of the sche- 
dule as they are generally in force in the 
territories to which they extend and 
Acts specified in Part TI of the schedules 
as they were in force on the ist day of 
August, 1966, in the State or Union Terri- 
tory mentioned thereagainst shall ex- 
tend to Pondicherry, subject to the modi- 
fications. if any, specified in the schedule. 
The Code of Civil Procedure, 1908, is one 
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of the Acts mentioned in Part II of the 
schedule. Column 2 of that schedule pro- 
vides for that Code being applicable to 
Pondicherry as it was in force in the State 
of Madras on the first day of August, 
1966. The modification adds Section 45-A 
after Section 45. and Section 45-A deals 
with execution of decrees etc., passed or 
made before the commencement of the 
Code in Pondicherry. The Code of Civil 
Procedure, as it was in force in the State 
of Madras on the first day of August, 
1966 has thus been made applicable to 
Pondicherry with effect from 24-5-1968. 
The learned Counsel for the appellant 
would, however, contend that the appel- 
lant need not give the notice required by 
Section 80 of that Code having regard to 
clause (d) of sub-section (2) of Section 4 
of the Pondicherry (Extension of Laws) 
Act, 1968. Section 4, which deals with 
repeal and saving, reads, thus:— 

*4 (1). Any law in force in. Pondi- 
cherry or any area thereof corresponding 
to any Act referred to in sub-section (1) 
of Section 3 or any part’ thereof (except 
in so far as such law continues to be ap- 
plicable to Renoncants) shall stand re- 
pealed as from the coming into force of 
such Act in Pondicherry. 

(2 Nothing in sub-section (1) shall 

C '— 

(a) the previous operation of any law 
So repealed or anything duly done or suf- 
fered thereunder: or 
R (b) any right. privilege, obligation or 
liability acquired, accrued or incurred 
under any law so repealed: or 

(c) any penalty, forfeiture or punish- 
ment incurred in respect of any offence 
committed against any law so repealed; 
or 

(d) any investigation, legal proceed- 
ing or remedy in respect of any such 
right, privilege, obligation, liability pe- 
nalty, forfeiture or punishment as afore- 
said, and any such investigation, legal 
proceeding or remedy may be instituted, 
continued or enforced and any such pe- 
nalty, forfeiture or punishment may be 
1i bosse as if this Act had not been pass- 
ed: 


Provided that anything done or any 
action taken (including any appointment 
or delegation made, notification, instruc- 
tion or direction issued, form, bye-law or 
scheme framed, certificate obtained, per- 
mit or licence granted, or registration 
effected under any such law, shall be 
deemed to have been done or taken under 
the corresponding provision of the Act 
extended to Pondicherry by this Act and 
shell continue to be in force accordingly 
unless and until superseded by anything 
done or any action taken under the said 
Act.’ 

We do not agree with the learned Coun- 
sel for the appellant that by reason of 


rd 


$ 
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clause (d) of sub-section (2) of Section 4 
of the Pondicherry (Extension of Laws) 
Act, 1968, and the proviso it was open to 


the appellant to file the suit without issu-- 


ing the notice required by Section 80 of 
the Code of Civil Procedure notwith- 
standing the fact that that Code, as it 
was in force in the State of Madras on 
the first day of August 1966, has been 
made applicable to Pondicherry with ef- 
fect from 24~-5-1968, The Indian Stamp 
Act, 1899, as it was jn force in the State 
of Madras on the Ist day of August, 
1966 with certain modifications, and the 
Court Fees Act, 1870 as it was in force 
in the Union Territory of Andaman and 
Nicobar Islands on the Ist day of August, 
1966, with certain modifications, are also 
in Part II of the Schedule to the Pondi- 
cherry (Extension of Laws) Act, 1968, and 
they also have been made applicable to 
Pondicherry with effect from 24-5-1968. 
It cannot be stated that it was open to 
a party who filed his suit or proceeding 
after 24-5-1968, to continue to pay the 
stamp duty and  court-fees which were 
payable on documents and in respect of 
suits and other proceedings in Pondi- 
cherry prior to 24-5-1968 ignoring the 
provisions of the Indian Stamp Act and 
the Court Fees Act which have been made 
applicable to Pondicherry having regard 
to Section 4 (2) (d) and the proviso. The 
learned Counsel for the appellant relied 
upon Garikapati v. Subbiah Choudhry, 
(AIR 1957 SC 540), There, the Court, 
Venkatarama Ayyar. J., dissenting, ob- 
served:— 


“From the decisions cited above the 
following principles clearly emerge: 


(i) That the legal pursuit of a remedy, 
suit, appeal and second appeal are real- 
ly but steps in a series of proceedings all 
connected by an intrinsic unity and are 
to be regarded as one legal proceeding. 


(ii) The right of appeal is not a mere 
matter of procedure but is a substantive 
right, 


(iii) The institution of the suit carries 
with it the implication that all rights of 
appeal then in force are preserved to the 
parties thereto till the rest of the career 
of the guilt; 


(iv) The right of appeal is a vested 
right and such a right to enter the supe- 
rior Court accrues to the litigant and ex- 
ists as on and from the date the lis com- 
mences and although it may be actually 
exercised when the adverse judgment is 
pronounced such right is to be governed 
by the law prevailing at the date of the 
institution of the suit or proceeding and 
not by the law that prevails at the date 
of its decision or at the date of the filing 
of the appeal; 
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(v) This vested right of appeal can 
be taken away only by a subsequent en- 
actment, if it so provides expressly or by 
necessary intendment and not otherwise.” 


This decision, in our view, does not help 
the appellant. In Advance Insurance Co. 
v. Gurudasmal, (AIR 1970 SC 1126) it is 
observed that provisions of law must be 
read as far as possible with a view to 
their validity and not to render them in- 
valid. The Code of Civil Procedure as in 
force in the State of Madras on the lst 
day of August, 1966, has been made ap- 
plicable to the Union Territory of Pon- 
dicherry with effect from 24-5-1968 by 
Section 3 of the Pondicherry (Extension 
of Laws) Act, 1968, Section 4 (2) (d) of 
the same Act no doubt says that nothing 
in sub-section (1) shall affect any inves- 
tigation, legal proceeding or remedy in 
respect of any such right, privilege, ob- 
ligation, liability, penalty, forfeiture, or 
punishment as aforesaid and any such in- 
vestigation, legal proceeding or remedy 
may be instituted, continued or enforced 
and any such penalty, forfeiture or 
punishment may be imposed as if this 
Act had not been passed. Sub-section (1) 
says that any law in force in Pondicherry 
or any area thereof corresponding to any 
Act referred to in sub-section (1) of Sec- 
tion 3 or any part thereof except in so 
far as such law continues to be applic- 
able to Renoncants shall stand repealed 
as from the coming into force of such 
Act in Pondicherry. The provisions of 
the Pondicherry (Extension of Laws) Act, 
1968, as far as possible must be read with 
a view to their validity and not to ren- 
der them invalid. If this is done, it will 
be clear that the appellant would be 
bound by the provisions of Section 80 of 
the Code of Civil Procedure which is a 
procedural matter, after 25-4-1968. Asa 
matter of fact, she had filed the suit 
only under Order VII of the Code of Civil 
Procedure. Therefore, it is not open for 
her to contend that she was not bound to 
issue the notice required by Section 80 of 
the same Code before instituting the suit. 
Accordingly. we agree with the Court be- 
low and hold that the suit is not main- 
tainable for want of notice under Section 
80 of the Code of Civil Procedure. The 
appeal is dismissed with costs, 
e 


Appeal dismissed. 
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SPECIAL BENCH 
VEERASWAMI, C. J.. NATARAJAN 
AND SETHURAMAN, JJ. 
The Chief Controller, Revenue 
thority, Petitioner v, Madras 
Ltd., Respondent. 
R. C. No. 1 of 1971, D/- 10-10-1974,* 
: (A) Stamp Act (1899), Section 2 (17), 
Sch. 1, Article 40 (b) — ‘Mortgage Deed’, 
meaning of — Document sought to be re- 
gistered by a Company styled as trust- 


Au- 
Fertilizers 


deed securing debentures in favour of a 


Bank — Deed creating a floating charge 
— Held, on construction of deed that it 
was not a mortgage deed and hence Arti- 
cle 40 (b) was not attracted — (T. P. Act 
(1882), Section 58). 

The‘document sought to be registered 
by the Madras Fertilizers Ltd. in favour 
of the First National City Bank was styled 
as trust-deed securing debentures, The 
document was preceded by an agreement 
called Loan and Purchase Agreement en- 
tered into between the Company and the 
Chemical Bank in the United States. That 
agreement contained terms for borrowing 
. by the Company of a large sum of money 
in the form of U. S, Dollars secured by 
debentures to be issued. The agreement 
stipulated that the party should take 
such action as may be necessary or ap- 
propriate to effect on the first closing date, 
and thereafter, to protect and keep in full 
force and effect a legal and valid first 
floating charge in favour of a trustee ap- 
proved by the Bank for the benefit of the 
holders of the notes (debentures) on the 
entire assets and undertaking of the com- 
pany, then owned or thereafter acquir- 
ed, present or future, including its un- 
called capital, such floating charge to be 
created by trust deed in such form as 
the Bank may reasonably request. The 
recitals of the trust deed referred to the 
fact of the above loan and purchase ag- 
reement and the terms under which the 
trust deed was being executed. The trust 
deed contained definition clauses. one of 
which defined ‘the mortgaged premises’. 


Held on construction of the trust-deed 
that it was not a mortgage deed within 
the meaning of Section 2 (17) and there- 
fore was not liable for stamp duty under 
Article 40 (b), a (Para 4} 

Section 2 (17) defines a mortgage 
deed. It is an inclusive definition. The 
expression, therefore, is nof only to be 
understood in the sense of mortgage as 
defined by the Transfer of Property Act, 
but also as including, something more as 


*(Case referred to High Court by Chief 

Controlling Authority, Board of Reve- 
nue: Madras under Section 57 of Indian 
Stamp Act, 1899). 
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mentioned in Sec. 2 (17). A “mortgage” 
under the T. P. Act is the transference 
of an interest in the specified immovable 
property as security for re-payment of 
money borrowed, So also, a charge, 
though not involving a transfer of inte- 
rest in any specified property. creates a 
righi over or in respect of specified pro- 
perty. (Para 4) 
_ What the trust deed created was a float- 
ing charge, which means that, though it 
is intended to create a security, it is not 
a charge which involves any transfer of 
an interest in any specified property or 
creation of a right in any specified pro- 
perty. When the floating charge crystal- 
lises on the specified event, it becomes a 
charge, with the result that a right is 
created in or over or in respect of the spe- 
cified property, so that a receiver at that 
stage can take possession of the property, 
manage the same and deal with it for 
enforcement of the security for payment 
to the debenture holders, (Para 3) 
Cases Referred: Chronological Paras 
ATR 1916 Mad 374 (2) = ILR 38 Mad 646 
(FB) . 5 
Advocate-General for Addl. Govt. 
Pleader, for Petitioner: M. Uthama Redéy 
and G. Soundararajan, for Respondent, 


VEERASWAMI, C. J.— This is a 
reference under Section 57 of the Indian 
Stamp Act, the question being whether 
the document sought to be registered ky 
the Madras Fertilizers Limited, styled as 
trust deed securing 5 1/2 per cent, bearer 
debentures 1973 and 5 1/2 per cent. bearer 
debentures 1981, to be executed by the 
Madras Fertilizers Limited, in favour of 
the First National City Bank, is a mort- 
gage deed subject to levy of stamp duty 
under Article 40 (b) of the Indian Stamp 
Act, 1899. The respondent is a Company 
incorporated under the Indian Compa- 
nies Act having its head office at Madras. 
Through its Counsel, the Company wanz- 
ed an adjudication of stamp duty pay- 
able on the document. The Collector 
was of opinion that the document was 
chargeable to duty under Article 40 (b) 
of Schedule I of the Act and asked tke 
respondent to pay Rs, 38,98,499.90 and to 
get the document certified under Sec- 
tion 32 of the Act. In the circumstances, 
therefore, the respondent asked for a re- 
ference under Section 56 (2) of the Act. 


2. The document in question, 
which is styled as a trust deed, was pre- 
ceded by an agreement called Loan and 
Purchase Agreement dated 19-12-1965, 
entered into between the respondent 
and the Chemical Bank, New York Trust 
Company, in the United States. This ag- 
reement contains terms for borrowing by 
the Respondent of a large sum of money 
in the form of U. S. Dollars secured by 
debentures to be issued. Section 6 (10) of 
this agreement stipulates that the party 
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should take such action as may be neces- 
sary or appropriate to effect on the first 
closing date, and thereafter, to protect 
and keep in full force and effect, a legal 
and valid first floating charge (hereinafter 


called the floating charge) in favour of- 


a trustee approved by the Bank for the 
benefit of the holders of the notes (de- 
bentures) on the entire assets and under- 
takings of the company, then owned or 
thereafter acquired, present or future, in- 
cluding its uncalled capital, such floating 
charge to be created by trust deed in such 
form as the Bank may reasonably re- 
quest. It was pursuant to this stipula- 
tion in the agreement that the trust deed 
dated April 6, 1968, was executed as be- 
tween the respondent and the First 
National City Bank. The recitals refer to 
the fact of the loan and purchase agree- 
ment just now mentioned and the terms 
under which the trust deed was being 
executed. The trust deed contains defi- 
- nition clauses, one of which defines “the 
mortgaged premises”. The definition says 
that the expression means and includes 
all the undertaking, property and assets 
comprised in the floating charge created 
by clause 6 (a) thereof, including any 
property or asset hereafter charged in 
accordance with clause 9 (b) thereof. The 
charging clause is clause 6, Sub-clause 
(c) of Clause 6 says this: 


“The Company hereby charges in 
favour of the trustee by way of floating 
charge only with the payment of the de- 


bentures and other moneys hereby ia- 
tended to be secured, .,......000. z 
Clause 8: : 


The security hereby constituted. shall 
(subject as hereinafter provided) become 
enforceable within the meaning of these 
presents in each and every (one) of the 
events following: 

(a) Upon the happening of any event 
of default specified in Article VIII of the 
Loan and Purchase Agreement in the 
event of any such default continuing un- 
remedied for the respective periods pres- 
cribed therein, 

(b) If any Pari Passu floating charge 
created under Section 7.02 (A) of the 
Loan and Purchase Agreement or other- 
wise in excess of £ 1,000,000 or the rupees 
equivalent thereof is crystallised, and pur- 
suant thereto, the Mortgage Premises or 
any part thereof have been taka: posses- 
sion of, or a Receiver has been appointed 
thereof, and the same have not been re- 
leased or the Receiver withdrawn or dis- 
charged within seven days.” 

There are other events also mentioned on 
which the charge becomes crystallised. 

3. From the above recitals it is 
clear that, what the trust deed created 
was a floating charge, which means that, 
though it is intended to create a security, 
it is not a charge which involves any 
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transfer of an interest in any specified 
property or creation of a right in any 
specified property. When the floating 
charge crystallises on the specified event, 
it becomes a charge, with the result that 
a right is created in or over or in res- 
pect of the specified property. so that a 
receiver at that stage can take possession 
of the property, manage the same and 
deal with it for enforcement of the secu- 
rity for payment to the debenture-hcl- 
ders. That, in substance, appears to be 
the tenor and effect of the deed of trust. 

4, Section 2 (17) of the Indian 
Stamp Act defines a mortgage deed. It is 
an inclusive definition. The expression, 
therefore, is-not only to be understood in 
the sense of mortgage as defined by the 
Transfer of Property Act, but also as in- 
cluded, something more as mentioned ir. 
Section 2 (17) of the Stamp Act..A ‘mort- 
gage’ under the Transfer of Property Act 
is the transference of an interect in the 
specified immovable property as security 
for re-payment of money borrowed. So 
also, a charge, though not involving a 
transfer of interest in any specified pro- 
perty, creates a right over or in respect 
of specified property. As defined in Secs 


_tion 2 (17), the inclusive part of it says: 


“Every instrument whereby, for the 
purpose of securing money advanced, or 
to be advanced, by way of loan, or an 
existing or future debt, oz the perform- 
ance of an engagement, one person trens 
fers, or creates, to or in favour of, ane 
other, a right over oz ix respect of specie 
fied property.” 


Both in the concept of mortgage ac undere 
stood in general law, and also in the ex~ 
tended definition of ‘mortgage: dee? in 
Section 2 (17), it is contemplate. that 
there must be a transfer in present of an 
interest in specified property or creation 
in praesenti of a right in or over or in res- 
pect of specified property, The idea of 
transfer cf an interest or creation of a 
right in such property is that it will serve 
as a present charge binding and annexed 
to or going with specified property. This 
is so unlike a floating charge, because 
such a charge, so to speak, is something 
like Damocles’ sword which hangs and 
drops down, on a specified event, on pro- 
perties then available for the Receiver to 
take charge on %ehalf of debenture-hol- 
ders or for the trustee in this case, It is 
only then and then alone, which happen- 
ed on the specified event, that ther. is 
any transfer of interest or creation of a 
right over or in respect of specified pro- 
perty. A perusal of the loan and pur- 
chase agreement and also the trust deed 
clearly brings out that the trust deed 
creates a charge of the latter description. 
In fact, it says in so many words, name- 
ly, that what was created under the trust 
deed was a floating charge. To make it 
clear. events are specified when the float- 
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ing charge will get crystallised and the 
recitals go further to state what should 
happen on such crystallisation of the 
charge in specified property. So long as 
the stipulation for repayment is adhered 
to, the charge is unenforceable. We can- 
not, therefore, agree with the Revenue 
that the trust deed is a mortgag2 deed 
‘within the meaning of Section 2 (17), and 
it will not attract duty under Article 40 
(b) of Schedule I of the Stamp Act. 


5. The Advocate-General for the Re- 
venue, heavily relied on Secy. to Commr. 
of Salt, Abkari and Separate Revenue, Re- 
venue Board, Madras v. Mrs, Orr. ILR 38 
Mad 646 = (AIR 1916 Mad 374 (2)) (FB) 
and has contended that the transaction 
involved there was more or less similar 
to the transaction here, and that we must 
hold, following that judgment, that the 
trust deed is a mortgage deed. We have 
given our careful consideration to the 
contention, but are not persuadec that 
the transaction in the Secy. to Commr. of 
Salt, Abkari and Separate Revenue, Re- 
venue Board, Madras v. Mrs. Orr, ILR 
38 Mad 646 = (AIR 1916 Mad 374 (2)): 
(FB) is like the one in the instant case. 
There was a question of floating charge 
in that case. The transaction 
there was this. One Mrs, Orr was the 
sole executrix of Mr. M. W, Orr. He was 
the sole proprietor of certain gold and 
silver smith’s business and indebted to 
a certain person. Mrs. Orr entered into 
an agreement with the Bank of Madras, 
by which the latter agreed to advance to 
the former a certain amount on a pro- 
missory note to be executed by one Tho- 
mas William Barton in favour of tha firm, 
Messrs. P, Orr and Sons, and endorsed by 
them to the Bank of Madras, upon the 
said Mrs. Orr executing a declaration of 
trust of the machinery, plant, stock-in- 
trade, goods, chattels and effects in con- 
nection with the business, more particu- 
larly described in, the Schedule to the in- 
strument. In consideration of advances to 
be made by the Bank, Mrs. Orr declared 
that she held the said machinery, plant, 
stock-in-trade, etc., on trust. for end on 
behalf of the Bank. The loan granted by 
the Bank bore interest. There was also 
a provision that the trustee, namely, Mrs. 
Orr, should have full power to use and 
employ the trust propert? in certain ways 
and to replace and make good such por- 
tions of the trust property as may be sold 
or otherwise dealt with and the substi- 
tuted goods should be included in the 
security, There was also a further dec- 
Jaration that the trustees stood in pos- 
session of the net profits realised after 
payment of all expenses, including the re- 
tention by the trustees of a sum not ex- 
ceeding Rs. a annually in “rust * 
pay and ap he same in paymen 
of sums advanced by the Bank. It will 
at once be obvious that the differsice be- 
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tween the transaction just now mention- 
ed and dealt with in that case and the 
one in the present case is that in the 
former the charge was enforceable eo ins- 


tanti and enforceability of the charge did `’ 


not depend upon a particular event in 
which case the charge would crystallise. 
In other words, that case was not one of 
the floating charge, but a case of mort- 
gage, for, there was transfer of an inte- 
rest in specified immovable property, or 
in any case, there was creation of a right 
over or in respect of specified property, 
as recited. The essence of the difference 
between the two transactions, the one in 
the case cited by the learned Advocate- 
General and the other here, is that the 
character of a floating charge, which, on 
the happening of an event, would crys- 
tallise and result in the trustee or Re- 
ceiver taking possession, was not present 
at all in the former case. 


6. We, therefore, answer the 
question referred to us against the Reve- 
nue with costs. Counsel’s fee Rs, 2,500/-. 


Answered accordingly, 
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SPECIAL BENCH 


VEERASWAMI, C. J., NATARAJAN 
AND SETHURAMAN, JJ. 


The Chief Controlling Revenue Au- 
thority, Petitioner v. The Madras Refine- 
ries Ltd.. Respondent. 


R. C. No. 4 of 1968, D/- 9-10-1974." 

_ (A) Stamp Act (1899), Section 3, Pro- 
viso (1) — Exemption under — Document 
executed by the President by way of 
guarantee, in his capacity as President, is 
not liable for stamp duty. (Para 1) 

(B) Stamp Act (1899), Sch. 1, Arti- 
cles 40 (b) and (c), 27 and Section 4 — 
Loan and note purchase agreement be- 
tween a company and a Bank — Notes 
to be issued under and secured by mort- 
gage-cum-trust deeds — Notes fo be guar- 
anteed by the President of India 
pursuant to terms of guarantee agree- 
ment — Deed of trust and mortgage held 
was liable for stamp duty under Article 
40 (b) and not under S. 40 (c). 

By a document described as a Loan 
and Note purchase agreement the Madras 
Refineries Ltd, a Government publie 
limited company entered into an agres- 
ment with the First National City Bank 
as trustee. It was agreed that the com- 
pany would authorise the creation of and 
issuance of secured notes for certain 


*(Case referred to High Court by Chief 
Controlling Authority, Board of BReve~ 
nue, Madras, under Section 57 of Irdian 
Stamp Act, 1899). 
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amount of U. S. Dollars in two series at 
certain rates of interest. The notes of 
both the series, which in legal parlance 
are debentures, were to be issued under 
and secured by a deed of trust and mort- 
gage and the Bank was to be the trustee 
and the essential terms on which the de- 
bentures would be issued would be those 
mentioned in the mortgage-cum-trust 
deed, There was a further stipulation in 
the agreement that the President of India 
and the trustee shail enter into a guar- 
antee agreement which shall be in full 
force and effect. Pursuant of that agree- 
ment a deed of trust and mortgage was 
executed. An agreement was entered into 
between the President of India and the 
Bank as trustee under the deed of trust 
and mortgage. This guarantee agreement 
provided that the trustee entered into and 
accepted the agreement of guarantee upon 
the terms and conditions set forth in the 
mortgage, 


Held that the deed of trust and mort- 
gage was chargeable as the primary ins- 
trument under Article 40 (b). It could 
not be said that the primary instruments 
were the debentures and they were 
chargeable as such under Article 27 read 
with Article 40 (e). (Para 5) 


Where a transaction of such a nature, 
namely, borrowing on security offered in 
that pattern, is brought about by the 
several instruments, Section 4 directs that 
the principal instruments only shail be 
chargeable with duty prescribed in Sche- 
dule I. (Para 7) 


The deed of trust and mortgage was 
the primary principal instrument, under 
and in terms of which the debentures 
were issued. The guarantee of the Presi- 
dent, though he rendered himself liable 
as the original guarantor, was not the 
principal instrument. The guarantee by 
the President in spite of its recital that 
the President shall be regarded as the 
primary or original obligor, could not be 
regarded as the principal instrument for, 


by itself, it could not stand. It did not 
create any security by itself. (Para 7) 
Cases Referred: Chronological Paras 


(1962) 3 All ER 843 = (1962) 3 WLR ree 


Advocate-General for Addl. Govt. 
Pleader, for Petitioner; C. Ramakrishna 
and M. Shakir Ali, for Respondent. 


VEERASWAMI, C. Ju— This is a 
reference under Section 57 of the Indian 
Stamp Act, 1899, The Board has propos- 
ed to this court the following questions— 


“(1) Whether the decision of the Board 
of Revenue that the instrument relating 
to the deed of Trust and mortgage would 
attract the levy of stamp duty as laid 
down in Article 40 (b) of Schedule I of 
the Indian Stamp Act and that the de- 
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bentures would be exempted from the 
levy of Stamp Duty is correct or not: and 

(2) Whether the claim of the respon- 

dent herein that the stamp duty is pay- 
able on the debentures under Article 27 
(a) and on the deed of Trust and mort- 
gage, under Article 40 (c) is tenable or 
not ?” 
This reference was heard before by the 
then Chief Justice along with two other 
learned Judges, who expressed no final 
opinion, but in exercise of the powers 
under Section 58 of the Stamp Act, called 
for a further reference propounding the 
following additional questions: 

“1. Whether the President’s guarantee 
in this case ig a document liable to stamp 
duty under the Indian Stamp Act ? 

2. If it is liable to stamp duty, whe- 
ther it is entitled to the exemption con- 
tained in anv of the provisions of the 
Indian Stamp Act; and 


3. If it is found that it is not entitled 
to the exemption but is liable to stamp 
duy whether such stamp duty has been 
levied and paid in any proceedings which 
the law permits the concerned Revenue 
Authority to initiate for the purpose ?” 
The answer to these questions by the 
Board is that the President’s guarantee 
having been executed by him in that ca- 
pacity is not liable for stamp duty under 
Section 3, Proviso (1) of the Stamp Act. 
It is also stated that under Section 29 of 
the Indian Stamp Act, in the case of a 
bond as defined under Section 2 clause (5) 
of the Act, the Stamp Duty is payable by 
the person executing the instrument and 
that if, in the normal course, therefore, 
there is any stamp duty payable on this 
instrument, it is to be borne by the Pre- 
sident. Under Proviso (1) to Section 3 of 
the Indian Stamp Act, in respect of any 
instrument executed by or on behalf of 
the Government, where but for this ex- 
emption the Government will be liable to 
pay the duty, no duty shall be charge- 
able, We may at once say that the addi- 
tional questions propounded by this court 
ln respect of which the Board has made 
a report, do not. on the view we take, 
arise in the case and, in any case, we 
agree with the Board that the document 
executed by the President by way of 
guarantee doesenot attract stamp duty for 
the reasons stated by the Board. 


2. To appreciate the questions 
which had been originally referred by the 
Board of Revenue to this court, it is ne- 
cessary to notice the essential facts, The 
respondent, the Madras Refineries Ltd., is 
a Government public limited company in- 
corporated under the Indian Companies 
Act, 1956. By a document described asa 
loan and note purchase agreement dated 
20-12-1966, which it entered into with 
the First National City Bank as trustee 
for various Pension trusts and six others, 
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it was agreed that the company would 
authorise the creation and issuance of 
secured notes for 14,880,000 U, S. Collars 
at certain rates of interest called series A 
and another set of secured notes for 
7,440,000 U. S. Dollars at the same inte- 
rest, as series B. The notes were to be 
issued under and secured by a deed of 
trust and mortgage between the company 
and the First National City Bank, trus- 
tee. The notes shall be dated, shall ma- 
ture, shall bear, interest, shall be payable, 
shall be secured and shall have such other 
terms and provisions as provided in the 
mortgage and shall be guaranteed by the 
President of India pursuant to the terms 
of a guarantee agreement in the form at- 
tached to the agreement. Then followed 
various covenants in the agreement which 
it is not necessary for us to notice, except 
that most of the terms in this. agreement 
refer to those in the mortgage-cum-trust 
deed, For instance, one of the clauses in 
the covenants is that in order to obtain 
the necessary funds for the construction 
of the Refinery and for working capital 
the company proposes to issue and sell 
equity shares of its capital stock for a 
cash consideration, aggregating the rupee 
equivalent of $ 18,000,000, computed, at 
the time of payment, at. the exchange rate 
specified in Section 14.06 of the mortgage. 
Again, we find it stated that the borrow- 
ing to be evidenced by, and the sale. of, 
the notes pursuant to the agreemen: and 
the execution and delivery of the agree- 
ment, the mortgage and the notes have 
been duly authorised by all necessary cor- 
porate action on the part of the comvany. 
There is a further stipulation in the 
agreement that the President of India and 
the trustee shall enter into a guarantee 
agreement which shall be in full force and 
effect, In short, a perusal of this agree- 
ment shows that the notes of both the se- 
ries, which in legal parlance are deben- 
tures, were to be issued under and s2cur- 
ed by a deed of trust and mortgage and 
that the First National City Bank was to 
be the trustee and that the essential ferms 
on which the debentures would be issued 
would be those mentioned in the morigage 
cum trust deed. Pursuant to this agree- 
ment was executed on 29-6-1967, a deed 
of trust and mortgage. This document 
was executed as between the Madras Re- 
fineries Ltd.. and the First National City 
Bank, which is a national banking asso- 
ciation incorporated and existing under 
the law of the United States of America 
having its corporate trust office in New 
York. The very first recital in this docu- 
ment is— 


“Whereas, the company is in the pro- 
cess of constructing a refinery for the re- 
fining of crude oil and deems it necessary 
from time to time to borrow money to 
finance such construction and to isste its 
notes therefor and to mortgage and 
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charge its properties hereinafter describ- 
ed to secure the payment of such notes, 
and to that end has authorised the issu- 
ance of its notes to be issued in two se- 
ries: and 

Whereas the company has determin- 
ed to issue its 5 1/2 per’ cent, secured 
notes series A in the aggregate principal 
amount of $ 14,880,000 in lawful money 
of the United States of America and its 
5 1/2 per cent. secured notes series B in 
the aggregate principal amount of 
$ 7,440,000 in lawful money of the United 
States of America.” 

We may notice the following -further re~ 
cital which also throws light on the prob- 
lem which we have to answer. 

“Whereas, all acts and proceedings 
required by law and by the Memorandum 
of Association and Articles of Association 
of the company, including all acts requi- 
site on the part of the share-holders, di- 
rectors, and officers necessary to make 
the notes of the company provided for 
herein, when executed by the company, 
authenticated and delivered by the trus« 
tee and duly issued, whether upon the 
sale, pledge, or other disposition thereof 
by the company, the valid, binding and 
legal obligations of the company and to 
constitute this Indenture the valid, bind- 
ing and legal instrument of the security 
of such notes, in accordance with its and 
their terms have been done and taken;” 
We may mention that this indenture has 
been defined to mean the deed of trust 
and mortgage as originally executed or as 
it may from time to time be supplement- 
ed, modified or amended by any supple- 
mental indenture. On the 10th June 1967 
came the agreement between the Presi- 
dent of India and the First National City 
Bank as trustee under the deed of trust 
and mortgage dated 29-6-1967. Recitals 
are found as to the need of the company 
to raise loans and the arrangement that 
has been made and then the operative 
part said— i 

“Without limitation or restriction on 

any of the other covenants on his part of 
this argeement contained, the Guarantor 
hereby unconditionally guarantees, as 
primary obligor and not as surety mere- 
ly, the due and punctual payment from 
time to time of ........ s. Sums secured by 
the mortgage.” 
The 12th paragraph of this guarantee 
agreement said that the trustee entered 
into and accepted the agreement of guar- 
antee upon the terms.and conditions set 
forth in Article 12 of the mortgage. 

3. The Board of Revenue consi- 
dered that the deed of trust and mortgage 
was the primary document which attracted 
stamp duty under Article 40 (b) and 
charged accordingly. It was also of the 
view that because of the exemption con- 
tained in Article 27, the debentures did 
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not attract stamp duty. In taking that 
view, the Board rejected the respondent’s 
contention that the primary instruments 
were the debentures and that they were 
chargeable as such under Article 27 (b) 
read with Article 40 (c). This is upon the 
assumption that the deed of trust and 
mortgage constituted a collateral, auxili- 
ary or additional security for the deben- 
ture holders. 

4, During the hearing of the re- 
ference on the earlier occasion, apparent- 
ly, this court thought that the nature of 
the Presidential guarantee for purposes 
of the Stamp Act should also have to be 
determined and it was on that view. as 
we mentioned earlier, a further reference 
was called for on the additional questions 
above referred to, 

5. In our opinion, on the first 
question, the answer should be in the 
affrmative, that is to say, that the deci- 
sion of the Board charging the deed of 
trust as the primary instrument under 
Article 40 (b) is correct, and on the second 
question, in the negative, that is to say, 
that the contention contained therein is 
not tenable. 

6. The Indian Stamp Act, by Sec- 
tion 3, and subject to the provisions of 
the Act and the exemptions contained in 


‘ Schedule I require the instruments men- 


tioned therein to be chargeable with duty 
of the amounts indicated in that sche- 
dule. In passing we may refer to Sec- 
tion 4, which applies to several instru- 
ments used in bringing about a single 
transaction by way of sale, mortgage or 
settlement. The relevance of this sec- 
tion will appear in due course. The re- 
lated Articles are these. Article 27 deals 
with stamping of debentures, whether a 
mortgage debenture or not, being a mar- 
ketable security transferable by endorse- 
ment or by delivery. The exemption to 
this Article reads— 


“A debenture issued by an incorpo- 
rated company or other body corporate 
in terms of a registered mortgage deed, 
duly stamped in respect of the full 
amount of debentures to be issued there- 
under, whereby the company or body 
borrowing makes over. in whole or part, 
their property to trustees for the benefit 
of the debenture holders.” 


Such a debenture will not attract duty 
under Article 27. due to this exemption. 
Article 40 relates to mortgage deed, not 
being an agreement relating to deposit of 
title deeds. vawn or pledge, bottomry 
bond, mortgage of a crop, respondentia 
bond or security bond, each of which is 
separately dealt with by several Articles 
in. the Schedule. Clause (a) applies when 
possession of the property or any part of 
the property comprised in such deed is 
given by the mortgagor or agreed to be 
given, Obviously, this clause will have no 
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application to the instant case, whatever 
may be the ultimate view we may take, 
Clause (b) is attracted when possession is 
not given or agreed to be given as in 
clause {a). There is an explanation to 
clause (b), which we need not read for the 
purposes of this reference. Then clause 
(c) applies when it is a collateral or auxi- 
liary or additional or substituted security 
or is by way of further assurance for the 
purpose above mentioned where the prin- 
cipal or primary security is duly stamp- 
ed. These are the provisions in the Act 
in the light of which we have to frame 
our answer. The application of one or 
the other Article to the instant case will 
make a large difference in the quantum 
of the rate of stamp duty. The stamp 
duty actually charged and paid under 
Article 40 (b) was Rs. 37,66,500/-. If the 
respondent’s contention were accepted, it 
would make a difference of at least about 
Rs. 12,00,000/-. 


7. In deciding under which Arti- 
cle the stamp duty will have to be levied, 
what is essential to determine is as tọ the 
nature and character of the instrument 
because the charge depends on the instru- 
ment, as for instance, whether it is a de- 
benture, or a mortgage deed, or a docu- 
ment of any other description having re- 
gard to its true effect and tenor. In the 
present case, there are three documents 
as we have already indicated, (1) the loan 
and note purchase agreement dated 
20-12-1966, (2) the deed of trust and 
mortgage dated 29-6-1967 and (3) the 
guarantee agreement dated 10-6-1967, 
The whole purpose of these transactions 
is to enable the respondent to borrow on 
security. For this purpose, the usual de- 
vice adopted by incorporated companies 
has been followed, that is to say, issue of 
debentures, secured by a mortgage-cum- 
trust deed. What is peculiar here is the 
fuarantee of the President because the 
company worked in the public sector. 
The entire money to be covered by the 
two series of debentures was to come 
from the United States in the form of 
dollars, Where a transaction of such a 
nature, namely. borrowing on security 
offered in that pattern, is brought about 
by the several instruments, Section 4 di- 
rects that the principal instruments only 
shall be chargeable with duty prescribed 
in Schedule I. A great deal of argument 
at the Bar and on behalf of the respon- 
dent has centred round as to which of the 
documents contitutes the principal instru- 
ment, The learned Advocate-General for 
the Revenue has contended that the deed 
of trust and mortgage is the primary 
principal instrument, under and in terms 
of which the debentures were issued and 
that the guarantee of the President, 
though he rendered himself liable as the 
original guarantor, is not the principal in- 
strument. On the other hand, for the res- 
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pondent, it was strenuously contended by 
.Mr. Ramakrishna that the debentures 
were the principal instruments which 
were to be delinked from the deed of 
trust and mortgage and that, in any case, 
in view of the fact that the President's 
guarantee stipulated that the President 
should be regarded as the original obli- 
gor and that the debentures could be en- 
forced directly against him, it should at 
least be treated as the principal instru- 
ment. Obviously, the attempt of this 
argument is to make the mortgage a col- 
lateral, auxiliary or additional security. 
We are of opinion that the respondent’s 
contention cannot prevail in view of the 
terms and tenor of the documents. We 
have already mentioned that in the agree- 
ments of 20-12-1966, it was clearly agreed 
between the company and the First 
National City Bank that the debentures 
were to be issued under and secured by 
a deed of trust and mortgage between 
the company and the First National City 
Bank, trustee, in the form attached there- 
. to and that further the debentures should 
be dated, mature bear interest, be revay- 
-able, be secured and contain such other 
terms and provisions as provided in the 
mortgage and shall be guaranteed by the 
President of India. These words are very 
clear, in that they point to the fact that 
the mortgage is the primary instrument 
and under and in terms thereof, the de- 
benture notes of both the series were to 
be issued, Without the mortgage and 
without reference to the terms thereof, 
the debentures would have no existence, 
having regard to the agreement of 20-12- 
1966. Though the counsel for the respon- 
dent invited our attention to some parts 
of the agreement and the other two docu- 
ments, we are not persuaded that they 
contain any recitals which would enable 
us to come to the conclusion that either 
the President's guarantee or the deben- 
tures should be regarded as the principal 
instrument. On the other hand, the de- 
bentures have their origin to the mort- 
gage ndt only for their issue, but also for 
their security for repayment. The guar- 
antee by the President in spite of its re- 
cital that the President shall be regarded 
as the primary or original obligor, can- 
not be regarded as the principal instru- 
ment for, by itself, it cannot stand, It 
does not create any seeurity by itself, It 
is only a promise that the President will 
make himself liable even directly for re- 
payment to the debenture: holders, But 
this does not mean that the guarantee 
serves as a mortgage or even as security 
in the sense of the Stamp Act. The agree- 
ment of 20- 12-1966, says that the: security 
is the mortgage for the. debentures and 
the repayment shall be guaranteed by the 
President, though as the original obligor. 


8. Mr. Ramakrishna invited our 
attention to certain passages in Sergeant 
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on ‘Stamp Duties’, 5th Edn., at page 170. 
But it may be seen that the scheme of the 
English Stamp Act is different. Mort- 
gage, Bond, debenture and covenant are 
all treated for purposes of stamp duty as 
falling under the same category. which is 
not the case in the Indian Stamp Act. 


Apart from that, Sergeant himself obser- . 


ves at page 171— 

“In the case of a trust deed securing 
debenture stock it is the trust deed itself 
which, as a rule, bears the ad valorem 
duty as the ‘only or principal or primary 
security’.”* 

No doubt he proceeds to say— 


“In the case of a trust deed securing 
debentures, the debentures are as a rule 
‘marketable securities’, and payment of 
the ad valorem duty thereon relieves the 
trust deed securing the debentures from 
payment of the 2 s. 6 d. per £ 100 duty. 
In cases where the debentures or some of 
them are not yet issued, the: Commis- 
sioners allow the trust deed to be stamp- 
ed with the 10 s, duty if the duty pay- 
able upon the debentures at the rate of 
2s. 6 d. per £ 100 (to which the trust 
deed is prima facie liable) is deposited 
with the Commissioner, to be applied pro 
tanto in stamping the debentures as and 
when issued,” 

These observations are made with refer- 
ence to the structure. and scheme of the 
English Stamp Act, which is not in our 
opinion, identical with the provisions of 
the Indian Stamp Act. Apart from that, 
we are of opinion that the exemption 
under Article 27 itself is an indication of 
the Legislative mind that a debenture of 
the type contemplated by the exemption 
should be free from charge under Article 
27 itself. In effect, it amounts to as if a 
debenture of the description contemplat- 
ed by the exemption is not within the 
charging purview of Article 27, Further, 
that exemption itself points to the- fact 
thai the debentures are issued by the in- 
corporated company in terms of a regis- 
tered mortgage deed duly stamped, that 
is to say, in such a case, the principal 
instrument is the mortgage deed, which 
attracts stamp duty, and when it is duly 
stamped, the debenture issued under and 
în terms of such a mortgage duly stamp- 
ed attracts exemption and, therefore, such 


debentures will be free from charge 
under Article 27, 
9. Mr. Ramakrishna, with great 


conviction in his own argument, also re- 
fers to certain observations of Monroe 
which are practically the same as we have 
set out above from Sergeant and, there- 
fore, do not require a separate treat- 
ment. Reliance was also placed on In- 
land Revenue Commrs. v. Henry Ansba- 
cher and Co., 1962-3 All ER 843. But we 
do not think that this is of assistance to 
us in answering the questions. The res- 
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pondents in that case by agreement under 
hand agreed to purchase all the ordinary 
stock of a company for a price payable in 
two instalments, the first of which was 
duly paid, but the second of which re- 
mained outstanding as the amount due 
depended on the outcome of claims for 


. compensation due by reason of the acqui- 


sition by certain Governments of assets 
owned by the sellers, By Cl. 11 of the sale 
agreement the respondents agreed to pro- 
cure that the sum payable as the second 
instalment should be guaranteed to the 
extent of £ 750,000 by a bank. The stamp 
duty payable on this guarantee was as- 
sessed at £ 1875 on the ground that the 
guarantee came within the heading ‘mort- 


‘gage, bond, debenture, covenant ..........0 


“ 


(1) being the only or principal or primary 
security for the payment or re- 
payment of money’ in Schedule I to the 
Stamp Act, 1891. The House of Lords 
held that although the guarantee came 
within the heading ‘Mortgage, bond, de- 
benture, covenant’ in Schedule I to the 
Stamp Act, yet it was not caught by the 
words that followed, viz., ‘being the only 
principal or primary security for 
the payment or repayment of money’ be- 
cause, if money become payable, the pri- 
mary obligation for payment was that of 
the respondents under the sale agreement, 
which was a ‘security’ for payment with- 
in the words last quoted, although it was 
not a kind of security that attracted ad 
valorem duty under the heading ‘Mort- 
gage, bond. ............. But in the instant 
case, the facts are different and as we 
have already mentioned, the debentures 
were issued under and in terms of the 
mortgage, which formed the security 
therefor and the debentures were further 
guaranteed by the President’s guarantee, 
who figured as the original guarantor. 
The essence of the matter being that the 
company borrowed on security in the 
particular form contemplated by the ex- 
emption of Article 27, the principal ins- 
trument within the meaning of Section 4 
of the Stamp Act, was the mortgage. Even 
apart from Section 4 of the Act, we would 
have come to the same conclusion that 
the principal instrument which attracted 
stamp duty is the deed of trust and mort- 
gage. In that case, the document shall 
be chargeable under Article 40 (b). We 
have, therefore, answered the questions 
as we have already done, that is to say, 
the first question is answered in favour 
of the Revenue and the second question 
against the respondent. The Board will 
be entitled to its costs, which we fix at 
Rs, 5,000/-. 
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Answered accordingly. 
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V. RAMASWAMI, J. 


(On difference of opinion between Venka~ 
taraman and Maharajan, JJ., D/- 18-4-74) 


and 


Final Judgment by Venkataraman and 
Maharajan, JJ., D/- 12-12-1974, 
Kamalammal, Petitioner v. Krishnan 

Nair, Respondent. 

C. R. 'P. No, 2582 of 1971, D/- 12-12 
1974.* 

(A) Madras City Tenants Protection 
Act 1921 (3 of 1922) (as amended by Act 
19 of 1955), Section 9 — Tenancy in Mad- 
ras created before 1955 by life-estate 
holder in favour of A -— A, if can enforce 
the right to purchase the property from 
the remainderman when latter files suit 
for ejectment against him — (Transfer of 
Property Act, Section 116.) 

M, the owner of a land in Madras, 

executed a settlement deed under which 
he gave a life-estate to G his wife, then 
a life-estate to K, his daughter and the 
remainder to K’s sons, G leased the pro- 
perty to A before 1955. He continued in 
possession till 1963 when G died. After 
her death K filed a suit for ejectment 
against A and the latter claimed under 
Section 9 that K should be directed to 
sell the land to him for the value of the 
property. It was found that K had re- 
ceived rent from A, after the death of G 
but there was no contract of tenancy en~ 
tered into between K and A. 

Held, 

(a) Where there is a statutory immu~ 
nity from eviction such as that under the 
City Tenants Protection Act, and there is 
no evidence that the parties intended to 
create a fresh tenancy the provisions of 
Section 116 of the Transfer of Property 
Act could not be invoked in support of a 
fresh tenancy on the termination of ear- 
lier tenancy, merely because rent is re- 
ceived. AIR 1972 SC 819, Rel. on. 

(Paras 5, 6, 12) 
(b) In order to claim the benefits 
under the provisions of the City Tenants 
Protection Act the tenant need not have 
entered into a tenancy agreement with | 
the person who actually sues to evict him. 
It is enough if he had entered into pos- 
session of the land ander a lawful tenancy 
agreement. 1956-1 Mad LJ 34, Rel, on. 
(Para 8) 
(c) K being entitled to collect the 
rent of the land as a life estate owner 
would be a landlord as defined in Sec- 
tion 2 sub-section (3)-of the City Tenants 
Protection Act, and therefore, in a suit 
by K for ejectment A would be entitled 


*(Petition under Section 115 of Act 5 of 
1908 praying High Court to revise order 
of Sm. C. C., Madras, D/- 27-2-1971). 
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to claim the benefit of Section 9 of the 
said Act. (Para 9) 
(d) (Agreeing with Venkataraman, J. 
and disagreeing with Maharajan, J.) On a 
plain reading of Section 9 (3) what that 
section requires to be conveyed and 
what the Court could direct to convey is 
the interest of the landlord in the land 
and not anything more or less. 
(Paras 10, 11 12) 
(e) (Per Venkataraman and Mahara- 
jan, JJ., differing from V. Ramaswami, J.) 
The value to be paid by the tenant would 
be the value of the life interest o£ K and 
not the full and absolute title in the land. 
(Para 13) 
Chronological Paras 
AIR 1972 SC 819 = (1972) 2 SCR 890 5 
AIR 1961 SC 1067 = 1961 Andh LT 364 


5 
(1956) 1 Mad LJ 34 = 69 Mad LW 172 7 
AIR 1954 Mad 805 = (1954) 1 Mad LJ 277 
7 


Cases Referred: 


O. V. Baluswami and P. P. Selvaraj, 
for Petitioner; P. S. Chinnappa and 
Hariharan, for Respondent. 


V. RAMASWAMI, J. (On difference 
of opinion between Venkataraman and 
Maharajan, JJ.):— The 
which is situated within the City of Mad- 
ras originally belonged to one Murugesa 
Mudaliar. By a settlement deed dated 
17-4-1941 he gave a life interest in it in 
favour of his wife Gnanambal and after 
her death to his daughter Kamalammal 
for life with the vested remainder in 
favour of sons of Kamalammal. Both the 
life interest holders Gnanambal and 
Kamalammal were prohibited from ali- 
enating the property or in any way en- 
cumbering the same except under certain 
circumstances which have not arisen in 
this case. Gnanambal the first life estate 
holder leased the suit site in favour of 
the defendant-respondent herein some- 
time in the year 1950. There is a dispute 
as to the exact extent of the land leased 
but that is not material for the purpose 
of disposal of this case. After obtaining 
the lease the tenant had put up a super- 
structure thereon and had been in posses- 
sion and enjoyment of the same. Gna- 
nambal filed an ejectment suit No, 246 of 
1962 on the file of the Court of Small 
Causes, Madras, againstethe tenant. It ap- 
pears that the tenant claimed his right 
under Section 9 of the Madras City Te- 
nants Protection Act, 1921 (Act 3 of 1922) 
(hereinafter called the Act) for purchas- 
ing the site on which he had constructed 
the superstructure. Pending this suit, 
Gnanambal died on 26-9-1963. Kamal- 
ammal was brought on record as legal 
representative of Gnanambal but she did 
not proceed with the suit and withdrew 
the same with liberty to file a fresh suit. 
Thereafter she filed an ejectment suit 
No. 8012/67 against the respondent here- 
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in and that suit was dismissed for lack of 
notice terminating the tenancy. In the 
meanwhile subsequent to the death of 
Gnanambal the respondent was paying 
the rent in respect of the suit site to 
Kamalammal. The present suit was filed 
by Kamalammal after notice terminating 
the tenancy for ejectment. 


2. In this suit the Defendant-Res- 
pondent filed M. P. 1855 of 1968 under 
Section 9 of the Act praying for a direc- 
tion to Kamalammal to sell the suit site 
to him, The present petition arises from 
this suit, It was the case of the plain- 
tiff-petitioner herein that the tenancy 
created by Gnanambal came to an end 
with her death on 26-9-1963 that subse- 
quent to her death at the request of the 
respondent she agreed and entered into 
a fresh agreement of tenancy on a month- 
ly rent of Rs. 10/- and since the tenancy 
was subsequent to 1955 the provisions of 
the Act are not applicable to the same. 
It was the case of the. Respondent that 
he was a tenant under Gnanambal, that 
after her death he was paying the rent to 
Kamalammal, the petitioner herein, but 
there was no fresh tenancy agreement be- 
tween the petitioner and the respondent. 
It was contended by him that he continu- 
ed to be a tenant under the original te- 
nancy agreement entered into by him with 
Gnanambal in the year 1950 and that 
therefore he is entitled to the protection 
under the Act and has a right of pur- 
chase under Section 9 of the Act. The 
trial Court decreed the suit. But the 
lower appellate Court dismissed the suit 
holding that the respondent is entitled to 
claim a right of purchase under Section 9 
of the Act, Hence the plaintiff has filed 
the present revision petition. 


3. The matter came up for hear- 
ing before a Division Bench consisting of 
Venkataraman and Maharajan, JJ. Since 
the learned Judges have differed, 
matter has been referred to me under 
Clause 36 of the Letters Patent. In the 
order of reference, the learned Judges 
have pointed out that the ultimate point 
on which they have differed was on the 
question whether the plaintiff Kamalam- 
mal can be directed to sell to the defen- 
dant the required extent of the land under 
Section 9 (3) of the Act. In addition to 
this point, the learned Judges have refer- 
red also the following questions and re- 
aquired an answer as they have differed 
on those points as well: 


I. Is the plaintiff. who does not claim 
title through her mother, Gnanambal, 
and not bound by the tenancy agreement 
between Gnanambal and the defendant, 
bound under Section 9 of the Act to con- 
vey absolute title to the land in favour 
of the Defendant ? 

Il. Did a fresh tenancy arise between 
Kamalammal and the Defendant in 1963 
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of Civil Procedure that since there was no 
specific denial of the averments in perce 1 
of the petition, the facts alleged therein must 
be taken to have been admitted. In such a 
case, the onus clearly shifts to the respondent 
to prove that such admission is wrong. Mere 
stating by way of reply that “the: facts stated 
in paragraph 1 are not admitted” does not 
constitute a specific denial. 

19. The first part of the aforesaid con- 
tention may now be noticed. It is true that 
the validity of the entry in the electoral roll 
is not open to challenge, but that does not 
absolve the petitioner from satisfying the 
Court or the Tribunal about the identity of 
the description of the person in the entry in 
[the electoral roll with him. Where there is 
lapse of time between preparation of the elec- 
toral roll and the holding of the election which 
is challenged by an election petition, a pre- 
sumption which arises from the electoral roll 
that a person registered therein is free from 
disqualification and, as such, is entitled to 
vote in the Constituency for which the elec- 
toral roll had been prepared, will continue 
until it is rebutted by counter evidence show- 
ing that subsequent to registration the person 
has incurred disqualification. In that view, 
the petitioner may be presumed to be free 
from all disqualifications and it would be 
clearly the burden of the respondent to dis- 
prove that presumption. Such a presumption 
will certainly operate in favour of the peti- 
tioner only after he establishes his identity 
with the description of the person who has 
been registered against entry No. 2444 in 
part 16 of the electoral roll (Ext. 28), By 
giving prima facie proof of such identity, he 
will raise the presumption in his favour and, 
as such, be deemed to have discharged the 
initial burden of proof that he is an elector 
free from any disqualifications envisaged in 
Section 16 of the 1950 Act and as defined in 
the Explanation to Section 81 (1) of the Act. 
But in the present case, the petitioner has not 
led even that prima facie evidence to raise 
the presumption in his favour, as will be 
shown hereinafter. The cases referred to at 
page 398 in the Law of Elections and Election 
Petitions in India by Nanak Chand Pandit and 
Gyan Chand Mathur, 3rd Edition, 1962, on 
which the petitioner’s counsel rely merely 
decide that the burden is on the respondent 
to show that the petitioner is disqualified, in 
other words, it is the respondent’s duty to 
positively establish that the petitioner as an 
elector has incurred disqualifications subse- 
quent to the preparation of the electoral roll. 
They do not appear to lay down the proposi- 


tion that the petitioner is absolved even from: 


discharging his burden of establishing the fact 
that he has been registered in the electoral 
roll and, as such, he is an elector, as defined 
in Section 2 (e) of the Act. This part of the 
contention of the petitioner does not appear 
to be sound. 


20. Coming to the second part of his 
contention, it is necessary to look to the law 
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of pleadings and the judicial decisions render- 
ed in regard to the same. Rule 3 of Order 8 
of the Code of Civil Procedure provides that 
the denial must be specific and it shall not be 
sufficient to make general denial. Rule 4 of 
Order 8 of the Code similarly prohibits an 
evasive denial as an effective denial. The res- 
pondent here must answer the point of sub- 
stance specifically. Rule 5 of Order 8 of the 
Code provides :— 

“5. Speciic denial— Every allegation of 
fact in the plaint, if not denied specifically or 
by necessary implication, or stated to be not 
admitted in the pleading of the defendant, 
shall be taken to be admitted except as against 
a person under disability; 

Provided that the Court may in its dis- 
cretion require any fact so admitted to be 
proved otherwise than by such admission.” 
The facts in paragraph 1 of the election peti- 
tion are! within the special knowledge of the 
petitioner and not of the respondent. In the 
circumstances, the respondent stated in para- 
graphs 21 and 22 of her written statement 
that “the facts stated in paragraph 1 of the 
election petition are not admitted” and that 
“such facts which are not specifically admit- 
ted shall be deemed to have been denied.” 
Keeping the language of Rule 5 of Order 8 
in view and of the written statement, the 
averments of paragraph 1 of the election peti- 
tion cannot be said to have been admitted. 
Judicial decisions referred to hereinbelow arc 
also to the same effect. 

In the case of Surendra Bahadur v. Behcri 
Singh, AIR 1939 PC 117, in similar circum- 
stances, it was held that the execution of a 
mortgage deed was not admittcd. Their Lord- 
ships say: 

Seier It is clear that Lachman Singh in 

his written statement pleaded that he did not 
admit the execution of the mortgage deed, 
and it appears from the judgment of the 
Subordinate Judge that at the trial the pleader 
who appeared for Lachman Singh ‘hotly con- 
tended that the execution and due attestation 
of the mortgage bond in suit was not proved 
against his client’. In those circumstances, in 
their Lordships’ opinion, it must be held that 
the execution of the mortgage deed by Mt. 
Jamna Kunwar was in fact specifically denied 
by Lachman Singh.” 
Dealing with the rule of pleacing, Lord Den- 
ning, in the case of Warner v. Sampson, 1959 
(1) AL ER 120 at page 128 stated as 
follows :— 

“Whenever he knows there is a serious 
contest, he takes the allegation separately and 
denies it specifically. But when he has no 
instructions on a particular allegation, he 
covers it by a general denial of this kind, so 
that he can, if need be, put the plaintiff to 
proof of it at the trial. At one time the use 
of this general denial was said to be embarras- 
SING) ..csccvcsees but since 1893 it has been reco- 
gnised as convenient and permissible, see 
Adkins v. North Metropolitan Tramways . 
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Co., (1893) 63 LIQB 361, Sometimes 
the’ pleader ‘denies’, sometimes he ‘does 
not admit’ each and every allegation, but 
whatever phrase is used it all comes back 
to the same thing. The allegation is to 
be regarded ‘as if it were specifically set 
out and traversed seriatim’. In short, it 
is a traverse, no more and no Jess.” 

In the book “Precedents of Plead- 
ings” by Bullen & Leake, at page 664. 
Section 2 states the law on the point as 
prevalent in Englend. The English rule 
is similar to Rule 5 of Order 8 of the 
Code. Referring to that, it is gtated-— 


“The primary object of the Defence 
is, as we have seen; to inform the plain- 
tiff precisely how much of the Statement 
of Claim the defendant admits and how 
much he denies. ..... The counsel for 
the defendant should therefore commence 
his pleading by dealing with the material 
facts alleged in the Statement of claim in 
the order im which they are alleged, 
either admitting or denying each of them. 
If he omits to deny any material allega- 
tion in the Claim or to state expressiy 
that he does not admit it, he will be taken 


to admit it. He need not plead to any al- 
legation of law, but he will be taken to 
admit every allegation of fact, unless he 
either denies it or says expressly that he 
does not admit it, ........... 


Further, in the instant ease, the Court 
instead of construing such denial as 
vague or constituting by itself an admis- 
sion, framed a specific Issue which is 
Issue No. 15 in the case and thereby ex- 
ercised its discretion as provided in the 
Proviso to Rule 5 of Order 8 of the Code, 
in requiring that fact to be still proved. 
In the circumstances, it is no longer open 
to the petitioner to plead that the mat- 
ter is to be decided on the basis of ad- 
mission, In this connection, it may be 
recalled that the petitioner himself sub- 
mitted draft Issues on 10-5-1973 of which 
Issue No. 17 which is the same as Issue 
No. 15 framed by the Court, related to the 
question whether the petitioner was an 
elector. The parties also led evidence on 
that Issue, as would be indicated, by fil- 
Ext. 23 by the petitioner. The 
petitioner, therefore, cannot escape _ his 
obligation of proving „the facis which 
make him an elector within the meaning 
of the Explanation to Section 81 (N of 
the Act to maintain the election petition. 
(See AIR 1966 Pat 75, South Bihar Sugar 
Mills v. Maharaj Prasad Singh and AIR 
1966 All 39 Abdul Sami v. Mohammad 
Noor). 


When parties have framed a specific 
Issue as to whether the petitioner is an 
elector or not and were aware that it in- 
volved a substantial question, the peti- 
tioner cannot rely upon the rule of 
pleading to infer an admission in sub 
tution of lack of evidence, See the case of 


Nandini Satpathi (S, K. Ray Jj 


ALR, 
Bhagwati v. Chandramanl, AIR 1966 se| 
735, Where it is stated:— 

“Vassearsseee Lhe general rule no doubt 
is that the relief should be founded on 
pleadings made by the parties, But where 
the substantial matters relating. to the 
title of both parties to the suit are touch- 
ed, though indirectly or even obscurely, 
in the issues, and evidence has been led 
about them, then the argument that a 
particular matter was not expressly taken 
in the pleadings would be purely formal 
and technical and cannot succeed in every 
case. What the Court has to consider in 
dealing with such an objection is: did the 
parties know that the matter in question 
was involved in the trial, and did they 
lead evidence about it? ... 

For the aforesaid reasons, the ‘second part 
of the petitioner’s contention must also be 
negatived. 


21. It is next to be considered 
whether the petitioner has been able to 
establish that he is an elector of the Con- 
stituency in question. The oniy evidence 
adduced on this aspect of the case is Ext. 
23, the certified cony of the electoral roll. 
Again the Entry No, 2444 in this docu- 
ment, the name of one Ajit Prasad Nara- 
yan Singh, son of “R, P.”, aged 26 years, 
is shown as the person who has been re- 
gistered as an elector for the Cuttack 
City Assembly Constituency. This elec- 
toral roll was admittedly prepared on 
1-1-1971. The petitioner who has exa- 
mined himself in thig case on 13-11-1972 
has stated his age to be 26 years. ‘he 
father’s name as deposed to by the peti- 
tioner may or may not be “R. P.” as noted 
in the electoral roll The description in 
Entry No. 2444 in Ext. 23, therefore, does 
not tally with the petitioner’s identity. 
No prima facie evidence has been given 
to connect the petitioner’s identity with 
the description of ‘the person registered 
against Entry No. 2444 in Ext, 23, which, 
if piven, would have raised a presumption 
that he was entitled to vote at the elec- 
tion to which the election petition relates. 

In the case of Hemanta Kumar v. 
Alliantz Ins. Co., ATR 1938 Cal 120, it 
was ee 


H asceaveeee AS Was held in (1718) 1 ER 
1501. entries of the names of ‘persons in 
a register of births or deaths or marriages 
cannot be positive evidence of birth, 
death or marriage of such persons unless 
their identity is fully proved; .... 


Jn the case of Biseswar Misra v. The 


eweeeoee 


‘King, ATR 1949 Orissa 22, it was said— 


asese The birth certificate does not 
prove itself and is no proof of age of any 
particular person unless the person con- 
nected with that entry either by making 
the entry or giving information: comes 
forward and speaks to the entry and con 
nects the entry swith the individual con~ 
cerned. 
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In the case of State v. Kamruddin, 

AIR 1956 Nag 74, it has heen held:— 
A mere entry in a Birth 
and Death register to the effect that a 
daughter was born to a person without 
any statement. as to the identity of the 
girl is not sufficient to prove the birth of 
a particular person. The identity of that 
person has fo be fully established by 
other evidence. ...........- 

In the case of Paryanibai wv. Bajirao, 
AIR 1963 Bom 25. it has beer held that 
mere filing of a copy of an entry in the 
Birth register or the Kotwart book does 
not prove: ipso facto that the enfry rela- 
fes to or proves the birth of the person 
concerned and evidence has to be intro- 
duced fo connect that enfry with the per- 
son whose date of birth has to be esta- 
blished. 

Similarly in the case of Didar Singh 
v. Sehan Singh, AIR 1966 Puni 282, it 
was held that:— 

“leesswseree But, all these factors not- 
withstanding, it appears that mere pro- 
duction of a. copy of this document would 
not, as a matter of law, connect the entry 
with the appellant’s father, particularly 
when the appellant too has. in his own 
statement as a witness, omitted, for rea- 
sons best knowm fo him, to say anything 
about this entry. This document X 
OT Dre: to be excluded from considera- 


sasseszosvre 


The learned: counsel for the petitioner 
has cited three English cases { (1817) 106 
ER 67, ell v. Lyon; (1842) 152 ER 
21, Simpson v, Dismore: and (1843) 114 
ER. 1034, Sewell v. Evans} in support of 
the propesiiion that Ext. 23 is the pre- 
sumptive evidence of identity of the peti- 
toner with the description of the per- 
son in the Entry No- 2444 im that docu- 
ment. In these cases fhe question of 
identity did not arise as a specific issue 
but came in incidentally. That apart, un- 
like in Hennelll’s case, the description in 
that entry does not tally im every parti- 
cular with the description of the peti- 
tioner given by himself at the top of his 
deposition, as already- indicated. Further 
this document was produced at a stage 
when the respondent had closed her evi- 
dence and had no opportunity to rebut 
whatever presumption it gave rise to. The 
proposition in these cases is nothing more 
than a practice followed in administrati 
of justice in England as a matter of pub- 
lic convenience and is not followed in 
criminal cases. Adoption of such a prac- 
fice is inappropriate im ease where re- 
quirements of election law are to be 
strictly applied. These cases. therefore, 
are of no assistance fo the petitioner. 

Thus, the petitioner having omitted 
to connect fhe Identity of the person 
under Entry No. 2444 in Ext 23 with 
himself, either by his own statement or 
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by other evidence, the only available con- 
clusion is that he has failed to prove that! 
he is an elector, who was entitled to vote 
at the election to which the election peti- 
tion relates. In other words, he has fail- 
ed to establish that he is an elector with- 
in the meaning of Explanation to Section 
81 (L) of the Act, The inevitable conclu- 
ston is that the petition must be held to 
be not maintainable by him. 


22. A petition was filed by the 
petitioner on 7-12-1973 praying for per- 
mission to examine a witness for the li- 
mited purpese of bringing on record 
“some formal statement regarding the 
Voters’ List”, as such statement was omit- 
ted through inadvertence. An objection 
petition was filed on behalf of the respon- 
dent. The ebjection was that at this 
stage the petitioner was not entitled to 
fill up the lacuna of a substantial charac- 
ter and to open up a new point of evi- 
dence against the respondent. In view of 
the specific Issue No. 15 as to whether 
the petitioner was an elector and entitl- 
ed to vote at the election from the Cut- 
tack City Assembly Constituency by- 
election, and the petitioner having omit- 
ted to give legal evidence upon that Issue 
at the trial, he was not entitled at this 
late stage fo reopen the case and lead fresh 
evidence upon that Issue, The order- 
sheet shows that the petitioner concluded 
leading his evidence on the preliminary 
Issues on 27-11-1973 and evidence on be- 
half of the respondent commenced on 
that date. The leading of the evidence 
on behalf of the respondent was conclud- 
ed on 28-11-1973. Thereafter, arguments 
were advanced by the counsel for the 
respective parties. This agument conti- 
nued from day to day. On 5-12-1973. the 
petitioner for the first time filed a certi- 
fied copy of the Voters’ list which was 
marked as Ext. 23 on the respondent's 
waiving its formal proof. The petitioner’s 
counsel concluded his argument and the 
respondent’s counsel commenced his| 
reply. It is only when the respondent’s! 
counsel argued on absence of evidence 
regarding Issue No. 15, that the petition 
under Section 151 of the Code of Civil 
Procedure was filed by the petitioner. In 
the aforesaid circumstances, I do not think 
it to be just and, proper to allow this ap- 
plication and--to° re-open Issue No. 15. 
Accordingly, I reject this application, 


23. In the net result, Issue No. 15 
is answered in the negative, which means 
that the petitioner has failed to prove his 
ocus stand? as an “elector” to maintain 
this election petition. 


24. The next question to be con- 
sidered is whether the election petition 
has been presented as required under sub- 
section (1) of Section 81 of the Act, Sec- 
tion 81 of the Act provides for “presen- 


tation” of an election petition. The Act 
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nowhere designates the special mode of 
presentation, Orissa High Court has 
framed certain Rules to regulate the pro- 
ceedings under the Representation of the 
People Act, 1951 (Act 43 of 1951). Rule 
4 of the High Court Rules provides that:— 

“Every Election petition accompained 
by copies as prescribed under Section 81 
(3) of the Act shall be presented under 
S. 81 of the Representation of the People 
Act, 1951 (hereinafter referred to as the 
Act), either in person or by an Advocate 
duly authorised by the parties concerned, 
to the Registrar or in his absence to the 
Deputy Registrar, Additional Deputy Re- 
gistrar or the Assistant Registrar during 
usual office hours of any working day.” 
Rule 6 provides that 

“The election petition shall be pre- 
sented along with the necessary copies. 
All copies of the petition shall conform 
to the original, page by page. Immediate- 
ly after its presentation, the date of pre- 
sentation shall be endorsed thereon and 
shall be entered in a special register 
maintained, for the registration of election 
petitions in the following form— 


XX XX Ex 
Rule 7 provides that 

“Every election petition shall, on pre- 
sentation, be examined by the Stamp Re- 
porter, who shall certify thereon whether 
the petition is in conformity with the re- 
quirements of law and the rules applicable 
to the same and the petition with the de- 
fects or omissions if any, as reported by 
the Stamp Reporter, shall be referred to 
the Judge who has been assigned by the 
Chief Justice for the trial of the Election 
petition for orders under Section 86 of the 
Act.” 

On 10-1-1973, the election petition 
was presented before the Deputy Regis- 
trar (P. W. 2) as the Registrar (P. W. 1) 
was absent, This petition bears an en- 
dorsement (Ext, 7) of the Deputy Regis- 
trar, which is as follows:— 


“Presented on 10-1-1973, 
Sd/- Bm./10-1-73 
D. R.” 
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It also bears Deputy Registrar’s oval- 
shaped seal containing within it the fol- 
lowing inscription: i 


‘10th Jan. 1973 

2nd. Clearance” 
The Stamp Reporter on the reverse of 
the first page of the election petition has 
made an endorsement of some defects 
noticed in the election petition, which are 
of very formal nature. He has not ap- 
pended his certificate as required under 
Rule 7 of the High Court Rules referred 
to above. After the petition went to the 
Section concerned, the Clerk-in-charge of 
the Section attached an order-sheet to the 
petition and typed out the first order 
dated 10-1-1973 and put it up before the 
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Deputy Registrar for his signature. That 
typed order runs thus:— 

“Filed. Put up for orders, 

Sd/- Bm. 
: Dy. Registrar.” 
According to P. W. 1, the Registrar a 
Lawazima register is maintained in the 
High Court office in which all kinds of 
presentations either before the Registrar 
or in his absence before the Dy. Regis- 
trar or in his absence before the Asst. Re- 
gistrar are entered. In normal course 
this election petition should have been 
entered in the Lawazima register, but as 
a matter of fact, it has not been so en- 
tered. P, W, 2, the Deputy Registrar, has 
stated that unless the papers are put in 
the box, the filing seal is not annexed and 
that when a paper bears the seal of “2nd 
clearance” that says that it was removed 

from the filing box at about 2.30 P., M. 

In view of these circumstances, it is 
contended on behalf of the respondent 
that if the election petition had been duly 
presented, it would have been registered 
in the Lawazima register and the first 
typed order on the order-sheet of the 
petition would have shown “presented” 
and not “filed” and the petition should 
not have borne the Deputy Registrar’s 
seal of 2nd Clearance and the clear infer- 
ence, therefore, ig that the petition was 
not presented before the Deputy Regis- 
trar, but the latter in order to 
conceal his lapses of duty has made the 
endorsement Ext. 7 on the election peti- 
tion. 


I do not agree that this logic is in- 
exorable. It may as well be that after 
the proper presentation before the De- 
puty Registrar, the other acts which are 
expected to be performed by other officials 
of the High Court were not duly carried 
out. Omission to carry out the functions 
of other officers would not necessarily 
lead to the inevitable conclusion that 
presentation as endorsed by the Deputy 
Registrar was untrue, To determine whe- 
ther the petition was presented or not, it 
is immaterial as to how the ministerial 
officer treated the petition subsequent to 
the presentation. The Deputy Registrar 
(P. W. 2) has stated on oath that the elec- 
tion petition was presented before him 
and he made the | endorsement (Ext. 7). 
He thereby corroborates the express aver- 
ment of the petitioner himself that he 
presented the petition on 10-1-1973. 
Nothing has been shown as to why the 
Deputy Registrar’s testimony is to be dis- 
believed. He is an officer of this Court. 
He has not been shown to suffer from any 
bias against the respondent. The Super- 
intendent (P. W. 3) also corroborates the 
Deputy Registrar that when the petition 
came to him, he found the endorsement . 
(Ext. 7) already on it. There may be 
slight discrepancies in the testimonies - of 
P. Ws, 3 and 2 on this point, but those 
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are of very trivial in nature. I see no 
reason at all to disbelieve the statement 
of P. W. 2 that the election petition was 
presented to him on 10-1-1973, which has 
been corroborated by P. W. 3. In the 
state of evidence on record, I, therefore, 
come to the conclusion that the election 
petition has been “presented” in accord- 
ance with Section 81 (1) of the Act. The 
election petition, therefore, is not liable 
to be dismissed on this ground. 

25. The next question to be con- 
sidered is whether the election petition 
was accompanied by a true copy at- 
tested by the ‘petitioner under his own 
signature indicating the copy to be true 
copy at the time of presentation. If this 
question is answered in the negative, then 
necessarily it must have to be held that 
Section 81 (3) of the Act has not been 
complied with which would perforce en- 
tail a dismissal of the election petition on 
that ground alone, 

We have on record three election 
petitions — one is the original election 
petition; the second is a copy, but not a 
true copy, of the: election petition (Ext. 6) 
and the third is a copy of the election 
petition produced by the respondent as 
having been served on her through Court 
(Ext. 5), Ext. 6 is apparently not a true 
copy. The differences between it and the 
main election petition which have been 
brought out in the evidence of the peti- 
tioner (P. W. 4) are both major and minor 
and that apart it has not been attested 
by the petitioner as required by law. 
There is no serious dispute over the fact 
that Ext. 6 is not a true and attested 
copy as required by law. Ext. 5 is a 
cyclostyled copy of the main election 
petition and according to the petitioner 
(P. W, 4) it was cyclostyled one week 
after presentation of the election petition 
and was not presented along with it. 
That apart, there are a number of dis- 
crepancies between it and the original as 
has been elicited in course of cross-exa- 
mination of P, W. 4 in paragraphs 38 to 
48 of his testimony. Therefore, Ext. 5 is 


also not a true copy though every page: 


of it bears the signature of the petitioner 
as well as of his Advocate and the Court 
seal. Therefore, filing of Ext, 5 does not 
amount to a compliance of Section 81 (3) 
of the Act. The petitioner’s counsel, 
therefore, contends that a third copy was 
filed along with the election petition 
which was sent out to be served by post. 
That copy was a true, attested copy and 
has been served on the respondent, but 
the latter is suppressing it. The petitioner 
himself has stated that apart from Ext. 6, 
he filed another copy at the time of pre- 
sentation and that copy was a true and 
attested copy. If this evidence of the peti- 
tioner is accepted then the inevitable con- 
culsion would be that Section 81 (3) of 
the Act was complied with,. because of 
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the two copies if one of them is a true and 
attested copy and the requirement being 
to only file one such copy, the legal re- 
quirement will be satisfied notwithstand- 
ing that the other copy (Ext. 6) is not a 
true and attested copy. 

It is argued on behalf of the respon- 
dent that only one copy was filed at the 
time of presentation and that is Ext. 6, 
The other copy - which is said to have 
been served by post and which is not 
forthcoming was subsequently filed along 
with Ext. 5 in compliance with the order 
of the Chief Justice directing service of 
notice in two ways, namely, through 
Court and by post. Therefore, the evi- 
dence is to be scanned to find out as to 

(i) how many copies were filed at the 
time of presentation; and 

(ii) whether any copy was: served on 
the respondent by post. 

If one copy is found to have been 
filed along with the main election petition 
at the time of presentation that copy 
would necessarily be Ext. 6 which is not 
a true and attested copy. and the point 
No. (ii) will not arise for determination. 
If two copies are found to have been filed 
at the time of presentation, the question 
of any copy being served on the respon- 
dent by post will become relevant for 
probabilising the petitioner’s story that 
the second copy was-a true copy and has 
been deliberately withheld. 

26. Point No. (i), The petitioner 
(P: W., 4) has deposed in his examination- 
in-chief:— 

ERTE I filed Exhibit 6 along with 
the original petition whith I presented 
before the Deputy Registrar. Besides 
this, another exact copy I filed along with 
the main election petition. This copy 
bore my signature on all pages.” 

In paragraph 13 of his deposition in 
cross-examination, he stated— 

“Immediately after the filing of the 
main petition, I filed another copy of the 
said petition, which is my office copy.” 

In paragraph 14, he further stated— 

“In the first instalment. I presented 

my main election petition accompanied 
by one copy with the Deputy Registrar, 
Subsequently, in the second instalment, I 
also gave my office copy as the second 
copy to the Depaty Registrar.” 
This amended version of filing Ext. 6 be- 
fore the Deputy Registrar subsequently is 
not borne out by the Deputy Registrar. 
At this stage it is necessary to recount 
the practice of filing in the Deputy Re- 
gistrar’s office, There is a’ box kept in his 
office where documents intended to be 
filed are placed. The Deputy Registrar 
(P. W., 2) deposes regarding this practice 
in the following words: 

“The box in which the filings are put 
by the parties is opened at 12.30, 2.30 and 
between 4.30 and 5.00 p. m. every day 
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which are respectively called "First Clear- 


ance”, “Second clearance’ and “Third 
clearance”, 
At each clearance, the documents 


from the box are stamped with the filing 
stamp kept with me. 

After the first clearance is over, the 
bit indicating the time of the clearance 
is changed by my orderly peon (Number 
of clearance). 

Unless the papers are put in the box, 
the filing seal is not affixed thereon. 
The Deputy Registrar’s seal showing that 
it was taken out of the box during Second 
Clearance and absence of any endorse- 
ment on it by the Deputy Registrar, both 
negative the truth of this amended ver- 
sion, 

In the petition filed by the petitioner 
on 26-7-1973, which is exhibited as Ext, 
P, it was stated as follows:— 

“2. That the respondent has alleged 
that the petition is liable to be dismissed 
for non-compliance with the provisions of 
Section 81 (3) of the Representation of 
the People Act, 1951. There being only 


one respondent the petition was accom- 


panied by one copy of the petition attest- 


ed by the petitioner as true copy of the 


petition in compliance with that section. 


That subsequently the petitioner was ask- 
ed to take eut summons on the respon- 
dent by both ways. Hence the pezitioner 
supplied another copy of the petition for 
the purpose. .........06 ? Eo 

Earlier, on 1-6-1973, the petitioner filed 
an affidavit (Ext. Q) in which he stated in 
paragraph 6 as follows:— 


ERT I may submit that one copy 


as required under the Representation of 
the People Act (wrongly stated as Repre- 
sentative of People Act) was filed along 
with the petition The other copies were 
filed as required subsequently for facili- 
ty of service,” 

Thus all told, only three copies were filed. 
The statement extracted from Ext, Q in- 
dicates that only one copy was filed along 
with the petition and two other copies 
were filed subsequently. This averment 
in Ext. Q was sought to be explained 
away by the learned Counsel for the 
petitioner by saying that one ettested 
true copy was filed along with the peti- 
tion and of the two other copies one was 
filed subsequently in the second instal- 
ment on the date of presentation end the 
second subsequently much later, in com- 
plianece with the order of the Court to 
take out notice in both ways. It is a very 
strange explanation and runs directly 
counter to the categorical statement in 
Ext. P that there being only one respon- 
dent, the petition was accompanied by 
one copy of the petition attested by the 
petitioner as true copy of the petition. 
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Inherently, the petitioner’s statement in 
paragraph 14 of his deposition. extracted 
above, is improbable. If the second copy 
was filed on the advice of the lawyers in 
the second instalment, it is really beyond 
comprehension as to why an unattestéd 
and incomplete copy was filed as it serv- 
ed no purpose. No corroborative testi- 
mony in this regard is forthcoming from 
P. W. 2, the Deputy Registrar, P, W., 3, 
the Superintendent, however, supports 
the petitioner’s case by stating— 


_ “8. Two copies ef the election peti- 
bie were filed along with the main peti- 
on.” 
This statement of P, W, 3 is hard to swal- 
Iow for the simple reason that it conflicts 
with his testimeny in paragraph 23 of his 
deposition that he cannot say about the 
details regarding the steps taken in dif- 
ferent cases unless he refers to the re- 
cords of those cases and with his further 
admission that he has not noted in the 
order-sheet of the election petition or in 
the special register in which election case 
is registered or in any portion of the 
office note of the order-sheet on 10-1-1973, 
16-1-1973, 18-1-1973 or 25-1-1973 that two 
copies were filed along with the original 
petition. He has admitted that he was nct 
present at the time of presentation of the 
election petition and, therefore, could 
have no direct knowledge of the number 
of copies filed at the time. Further, it ap- 
pears from Ext. H that he notified on the 
office notice board calling upon the peti- 
tioner to file requisites for service of sum- 
mons both through Court and by regis- 
tered post. “Requisites” includes as per 
Rule 12 of Chapter VIII of the High 
Court Rules, “process fee and typed co- 
pies of applications for purpose of ser- 
vice”, The court ordered on 16-1-1973 
for effecting service in both ways and in 
pursuance of that order, P. W, 3 issued 
Ext. H. If, in fact, there were two copies 
on record, he should not have called for 
complete requisites, but only should have 
called for process fee and postal requisi- 
tes for despatching notice by registered 
post. There was, therefore, no occasion 
to publish the notice Ext, H dated 18-1- 
1973, calling upon the petitioner to file 
complete requisites inclusive of two copies 
for service in both ways. In paragraph 
15 of his deposition, he has insisted that 
the copy that was sent for service to the 
District Judge was a typed copy and the 
copy that was sent through post was a 
eyclostyled copy. That in fact is not true 
because the copy that was sent through 
the District Judge is Ext. 5, which is a 
cyclostyled copy. This indicates that this 
P. W. 3 is depositing to events occurring 
long ago and most probably has become 
faint in his memory and yet, he is making 
categorical statements which do not al- 
ways accord with truth. For instance, at 
one place P. W. 3 has stated that the ori- 
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. Binal election petition was not available 
to the petitioner or to the petitioners 
counsel for correction. This statement is 
obviously incorrect. The order sheet 
dated 16-1-1973 shows that Mr. Das. coun- 
sel for the petitioner, was permitted to 
correct and initial the date “15th Novem- 
ber” occurring in the first sentence of 
sub-para, (iv) of paragraph 13 as "25th 
November” and he made the corrections 
accordingly, The order sheet dated 16-3- 
1973 clearly indicates that no Advocate 
other than Mr. Das was permitted to 
make the correction in any document 
other than the original petition. But Ext. 
6, the typed copy of the petition indi- 
cates that some other Advocate had car- 
ried out many corrections. Those correc- 
tions obviously were carried out without 
order of the Court and since those cor- 
rections do not bear the initials of the 
Stamp Reporter in red ink, they must 
have been carried out subsequent to pre- 
sentation and facility for correction was, 
therefore, afforded by somebody in the 
office. Thus, as already stated, P. W. 3’s 
evidence that two copies of the election 
petition were filed along with the main 
petition cannot be accepted, 

The petitioner’s counsel next relies 
on the memo (Ext. G) dated 10-1-1973 in 
proof of filing of two copies on the date of 
presentation of the election petition Tt 
is a memo under the signature of Mr. 
Behera, one of the counsel of the peti- 
tioner, as admitted by him, This memo 
bears Deputy Registrar’s seal indicating 
that it was filed in the Deputy Registrar’s 
box, The petitioner does not depose to 
have presented this memo along with his 
election petition and is positive that no 
memo was filed when he filed his second 
extra copy subsequently. This memo 
reads that the petition along with “two” 
other copies was filed. The word “two” 
appears to have been over-written. It 
may be that the word “two” has been 
subsequently converted to “two” which 
may also be read as “true”. Assuming 
that the word is “two”, the memo Ext. G 
was accompanied by two copies, all of 
which were filed in the bex, Ext. 6 bears 
the Deputy Registrar’s seal like Ext, G. 
Therefore, the truth appears to be that 
Ext. 6 was filed in the box along with 
Ext. G, This memo contains the state- 
ment of the petitioner’s counsel that two 
copies were filed along with Ext, G and 
“non-examination of the lawyer to clarify 
the position raises a .strong presumption 
that the statement in Ext. G as to filing 
of two copies with the memo is correct. In 
the circumstances, Ext. G demolishes the 
petitioner’s case rather than support it. 


I think, the truth has come out in 
Exts. P and Q. Ext. Q is in accord with 
Ext. P. Ext. Q was filed, as already stat- 
ed, on 1-6-1973, after filing of the writ- 
ten statement on 7-5-1973 and framing of 
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Issues on 16-5-1973. This document has, 
therefore, a great probative value. It is 
noteworthy that the petitioner has not in 
his testimony explained this admission in 
Ext, Q. On the contrary, he has reiterat- 
ed that the contents of that affidavit are 
true and correct. It is a well-known prin- 
ciple in law that what is admitted by a 
party to be true must be presumed to be 
true unless the contrary is shown and 
that that admission, though not conclu- 
sive, is decisive of the matter it admits: It 
is, of course, open to the party against 
whom the admission is sought 
to be used to explain it or to prove that 
such admission is wrong. In. this case, 
the petitioner has not only owned the 
admission, but has refrained from giving 
any explanation other than what it states. 
The explanation which was sought to be 
advanced was by the counsel only and not 
by the person who made it and that ex- 
planation, as already indicated, is a far- 
fetched one and not acceptable at all, I 
am inclined to believe that, if at all, only 
one copy was filed along with the main 
election petition at the time of presenta- 
tion. The petitioner has admitted that 
Ext. 6 is one such copy and, therefore, my 
conclusion is that the Election petition at 
the time of presentation was accompani- 
ed by Ext. 6 only. 


This conclusion is reinforced by cer- 
tain circumstances which are indicated 
hereinbelow: The first circumstance is 
that if two copies were already on record 
with effect from 10th of January, 1973, 
there was no occasion to file extra copies 
subsequently, unless the petitioner’s coun- 
sel were aware that either both or any 
of the two copies filed on 10th January, 
were not true copies, It is unnatural and 
unlikely for lawyers to file unnecessary 
copies unless they were under the impres- 
sion that they were true copies and were 
not for mere ornamental purpose, It was 
the duty of the petitioner to lead such 
evidence which was surely available as 
would have offered the explanation as to 
why an untrue copy or cepies were filed 
on the date of presentation of the elec- 
tion petition. ‘That would have clarified 
many matters relevant to the present en- 
quiry, Both the counsel of the petitioner 
were available for testifying. Instead of 


coming forward *o clarify matters, they 
have been withheld from the box and 


thus allowed the mystery to remain. That 
raises an adverse inference against the 
petitioner. 


The Second circumstance which car- 
ries great weight to me is the absence of. 
certificate of the Stamp Reporter which 
he was required to append on. the petition 
under Rule 7 of the Rules framed by the 
High Court under the Representation of 
the People Act, already extracted above. 
The rule casts a duty on the Stamp Re- 
porter to certify on the election petition, 
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whether the petition is in conformity with 
the. requirements of law and the Rules ap- 
plicable to the same. Such a certificate is 
not there, but the Stamp Reporter’s en- 
dorsement merely shows that some for- 
mal defects have been pointed out. One 
of the requirements of law is filing of a 
true and attested copy. The Stamp Re- 
porter withheld this certificate presum- 
ably because he did not find that require- 
ment to have been fulfilled. Ext, 6, as 
has been admitted and as I see now. is 
not a true and attested copy and that pre- 
sumably was the only copy which accom- 
panied the petition when it came before 
the Stamp Reporter for examination. The 
petition being not jn conformity with the 
requirement of law, the Stamp Reporter 
presumably withheld the certificate. The 
petitioner examined the Registrar, the 
Deputy Registrar and the Superintendent, 
but refrained from examining the Stamp 
Reporter whose express duty was to see 
if the petition was in conformity with law 
and to append his certificate if satisfied 
that it was so. The inference is strong 
that except Ext. 6, no true and attested 
copy accompanied the election petition. 


27. Point No. Gi). In view of my 
conclusion that only one copy was filed 
and that was Ext. 6, which was not in 
accordance with the requirements of law, 
the other aspect as to whether any copy 
of the election petition was served on the 
respondent by post loses importance. 
Therefore, I do not propose to deal with 
this aspect of the case. 


28. Section 117 of thè Act requires 
deposit of a sum of Rs, 2,000/- as secu- 
rity for costs. The petitioner deposited 
such amount, as per Challan (Ext. 4), on 
10-1-1973, the day when the election peti- 
tion was presented. Thus Section 117 of 
the Act was fully complied with. 


29. Verifications and affidavits in 
the election petition are matters pertain- 
_ fing to Section 83 of the Act. As already 

indicated this section is not mandatory 
and Section 86 (1) of the Act does not: en- 
join a dismissal of the election petition 
for non-compliance with the provisions 
of Section 83. It must be held that the 
election petition is not lable to be reject- 
ed on account of any infirmity in the veri- 
fication or on account of material parti- 
culars of corrupt practice not being duly 
supported by affidavit. Those. defects can 
be removed later on by order of | the 
Court. Thus, part of Issue No. 
6 regarding liability of the petition 
- to be dismissed for non-compliance of 
Section 83 of the Act is answered in the 
negative, Similarly, Issues Nos. 7 and 10 
(part) are answered in the negative. 


30. With regard to Issue No. 8, it 
must be held that if a true and attested 
copy had been filed along with the peti- 
tion but a discrepant copy has been serv- 
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ed, that would not entail dismissal of the 
petition because it would not violate any 
mandatory requirement of law. So, this 
Issue No. 8 is answered in the: negative. 

31. With regard to Issue No. 11, 
the evidence is not sufficient to hold that 
the original petition had been subsequent- 
ly tampered with, altered, or corrected 
without authority of law or without a 
formal petition by way of amendment. 
The matter of dismissal is to be deter- 
mined with reference to facts at the time 
of presentation of the election petition 
and, therefore, subsequent tampering, 
even if true, would not attract Section 86 
(1) of the Act. The election petition is 
not liable to be dismissed on that ground. 
Issue No: 11 is decided in the negative. 

32, Similarly, the evidence is not 
sufficient to hold that there. has been any 
alteration or modification in the verifica- 
tion and affidavit annexed to the petition 
without authority of law for which the 
petitioner is responsible. Section 86 of 
the Act is not attracted and the petition 
is not liable to be dismissed on that ac- 
count, This Issue No. 12 is decided in the 
negative. 


33. Coming to Issue No. 14, the 
answer is that the petition is not liable to 
be dismissed on the ground that it has be- 
coma infructuous on account of dissolu- 
tion of the Orissa State Legislative As- 
sembly under the Proclamation issued by 
the President under Article 356 of the 
Constitution, The reason is that corrupi 
practices have been alleged in the elec- 
tion petition and if those practices are 
proved against this respondent, she is lia- 
ble to be disqualified. This Issue, there- 
fore, is answered in the negative. 

34. In view of my findings record- 
ed above, there has been non-compliance 
of some of the requirements of Section 81 
of the Act and, as such, the election peti- 
tion is not in accordance with law, is lia- 
ble to be dismissed for non-compliance of 
Section 81 of the Act and is not maintain- 
able on those grounds as well as on the 
ground that the petitioner has failed to 
establish that he is an elector. Thus, 
Issues Nos. 1 and 15 are answered in the 
negative and Issue- No, 3 is answered in 
the afirmative and Issue No. 6 is partly 
answered in the affirmative and partly in 
the negative. 

35. In the net result, the election . 
petition is dismissed, but since the res- 
pondent has succeeded on preliminary 
grounds, I would not saddle the petitioner 
with any costs. 


36. Election petition 
without costs. 


dismissed 


Petition dismissed. 
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G. K. MISRA, C. J.. P. K. MOHANTI 
AND N. K. DAS, JJ. 


Lakshna Mohapatra, Petitioner v. 
State of Orissa and others, Opposite Par- 
ties. 

O. J. C. No. 318 of 1973, D/- 7-4- 
1975. ; 

(A) Orissa Education Code (15 of 
1969), Article 347 — Compliance with — 
Is obligatory. 


The payment of grant in aid is sub- 
ject to the condition that the application 
for the renewal of grant should be made 
at least three months before the expiry 
of the current grant and the application 
must be accompanied by a return show- 
ing the financial position of the school. 
Even where no form for the return is 
prescribed, it is the duty of the Managing 
Committee of the school to furnish a 
statement of the financial position. Com- 
pliance with the provisions of Article 347 
is obligatory. (Para 7) 


G. A. R. Dora, for Petitioner; R. K. 
Mohapatra, Govt. Advocate, for Opposite 
Parties. g 


P. K. MOHANTI, J.— The peti- 
tioner is the Secretary of the Managing 
Committee of Majhiakhanda M. E. School 
in the Educational District of Nayagarh. 
He challenges the action of Opposite Par- 
ties in withholding the grant in aid for 
the cheat for the years 1971-72 and 
1972-73. 


2. The case of the petitioner is 
that though the school was receiving 
grant in aid regularly from its inception, 
the District Inspector of Schools (Oppo- 
site Party No. 3) has not released the 
same for the years 1971-72 and 1972-73 
on account of some disputes between the 
petitioner and the opposite parties. It is 
alleged that at the instance of the ruling 
party in the Government, a new Mana- 
ging Committee for the school was con- 
stituted, The petitioner filed a writ peti- 
tion challenging the constitution of the 
new committee in O. J. C. No, 730.of 
1970 and was successful. It is out of that 
grudge that payment of the grant in aid 
was stopped. The petitioner prays for 
issue of a writ of mandamus command- 
ing the Opposite Parties to release the 
grant in aid for those two years. 


3. The opposite parties filed coun- 
ter contending that the grant in aid has 
not been sanctioned on the following 
amongst other grounds:— i 

(a) Failure to submit application for 
renewal of recognition of the school as 
required by the provisions of the Orissa 
Education Code. 
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(b) Illegal constitution of the Mana- 
ging Committee and continuance of the 
members in the committee in contraven- 
tion of Article 286 of the Orissa Educa- 
tion Code; 

(e) Arbitrary termination of services 
of teachers; 

(d) Appointment of teachers in con- 
travention of the orders of the Director 
of Public Instructions: 

(e) Improper maintenance of the re- 
cords of the. school; 

(£) Non-compliance with the audit 
objections, 

4. The learned Government Advo- 
cate candidly conceded that the grounds 
taken by the opposite parties for with- 
holding the grant in aid are irrelevant. 
He however submitted that the grants in 
aid for the years 1971-72 and 1972-73 can- 
not be released since no application and 
financial return as required under Article 
347 of the Orissa Education Code have 
been filed by the Managing Committee. 


5. Article 347 reads as follows:— 

347. Renewal and Termination of 
grants:— Applications for the renewal of 
grants should be made to the proper au- 
thority at least three months before the 
expiry of the current grant. The appli- 
cation shall be accompanied by such re- 
turns as the Director may from time to 
time prescribe with the view of ascer- 
taining the financial position of the 
schools and its eligibility for aid. Sub- 
mitting officers must pass on the applica- 
tions with recommendations at once, Save, 
when prolonged enquiries are necessitat- 
ed, or under other exceptional circum- 
stances, grants for the period between 
the expiry and renewal of the grant will 
not be given.” 


6. The petitioner filed an affidavit 
on 20-3-1975 stating that no particular 
form of application for renewal of grant 
has been prescribed under Article 347 and 
the Director of Public Instructions has 
also not prescribed any return for ascer- 
taining the financial position ,of the 
school. He however submitted statements 
showing anticipated requirement of grant 
in aid for the years 1971-72 and 1972-73 
on 14-8-1971 and 21-8-1972 respectively. 
Copies of those statements have been filed 
as Annexures 1*and 2 to the said affida- 
vit, The District Inspecter of Schools 
Nayagarh Opposite Party No. 3 filed a 
counter-affidavit on 21-3-1975 stating that 
under Article 347 the District Inspector of 
Schools is the proper authority to whom 
the application for renewal of grants has 
to be made and since the petitioner did 
not make the requisite applications for the 
years 1971-72 and 1972-73 at the appro- 
priate time, the grant in aid was rightly 
withheld, The relevant file of the office 
of the District Inspector of Schools deal- 
ing with the sanction of grant in aid was 
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made available to us by the learned Gov- 
ernment Advocate: at the time. of hearing 
of this writ application. The statements 
said to have been submitted by the peti- 
tioner on 14-8-1971 and 21-8-1972 are not 
available in the file, There is also noth- 
ing to show that such statements were 
submitted by the petitioner. 


7. Article 319 of the Orissa Edu- 
cation Code dealing with grants in aid to 
Middle English Schools provides that 
Government will pay as grant in aid two 
thirds of the net deficit subject to the 
minimum of Rs. 30/- a month and the 
Managing Committees of aided schools 
shall be responsible to bear the remaining 
one-third of the net deficit, Reading 
this article along with Article 347 as quot- 
ed above it is clear that the payment of 
grant in aid to cover two thirds of the 
net deficit is subject to the cendition that 
the application for the renewal of the 
grant should be made at least three 
months before the expiry of the current 
grant and the application should be ac- 
companied by a return showing the finan- 
cial position of the school. It is required 
obviously for the purpose of determina- 
tion as to whether the financial condition 
of the school makes it eligible for the 
grant in aid. Even assuming that no form 
has been prescribed for filing the return, 
the Managing Committee has the duty to 
furnish a statement showing the financial 
position of the school along with the ap- 
plication for the renewal of the grant. 
The grant in aid will not be sanctioned 
as a matter of course but after determi- 
nation by the preper authority as to whe- 
ther the financial position of the school 
discloses any deficit which requires to be 
covered by the grant. It is therefore ob- 
ligatory on the Managing Committee of 
an aided school to comply with the pro- 
visions of Article 347, 


8. In the course of hearing of this 
writ application the learned Government 
Advocate agreed that the arrears of pay 
and allowances for the years 1971-72 and 
1972-73 -will be paid directly to the tea- 
chers and the non-teaching staff of the 
school by the opposite parties Within a 
time to be fixed by the court. He also 
conceded that the grant-in-aid for the ex- 
penditure on account of ebuilding repairs 
and contingencies for the years 1971-72 
and 1972-73 will be paid on receipt of ap- 
plications and returns in accordance with 
the provisions of Article 347 of the Orissa 
Education Code. Mr, Dora the learned 
counsel appearing for the petitioner ag- 
reed to these terms. 


9. In view of the above agreement 
between the parties, the writ application 
is allowed but without any order as to 
costs, Issue writ of mandamus command- 
ing the opposite parties to disburse the 
arrears of pay and allowance to the tea- 
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chers and the non-teaching ` staff of the 
school for the years 1971-72 and 1972-73 
within two months hence and also to re- 
lease the grant-in-aid for the expenditure 
on account of building repairs and contin- 
gencies for these two years within two 
months from the date of submission of 
applications and returns by the petitioner 
in accordance with Article 347 of the 
oe ae Code. 
K. MISRA, C. J.:— I agree. 
T K. DAS, J.:— I agree, 
Writ petition allowed. 
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G. K. MISRA, C, J.. P. K. a ORANI 
AND N. K. DAS, 


Abdul Yakub, a. ne State of 
Orissa and others, Opposite Parties. 

O. J. C. No. 75 of 1973, D/- 12-3-1975. 

{A) Constitution of India, Article 226 
— “Person aggrieved’ — Petitioner, a 
forest contractor and highest bidder at 
auction sale of forest produce in Orissa 
— Condition of sale that contractor gets 
no. right until ratification order was com- 
municated by Government — Writ peti- 
tion to enforce right as highest bidder 
before communication of Government’s 
ratification — Not maintainable. 

Held: It would be apparent from tha 
General Condition of. Auction Sale of 
forest produce in Orissa, that a contrac- 
tar gets no right until the ratification 
order is communicated to him and a for- 
mal agreement is executed on behalf of 
the Government, Where it is admitted 
that the ratification order has not been 
communicated to the petitioner. who was 
the highest bidder at auction sale of forest 
produce and had done everything that 
could be done by him, but no formal 
agreement had been executed on behalf 
of the Government, the petitioner has 
acquired no right which can be enforced 
through a writ application, as he is not a 
person aggrieved. AIR 1975 Orissa 33, 
Approved; AIR 1973 Orissa 217, Ref, 

(Para 2) 

Cases Referred: Chronological Paras 
AIR 1975 Orissa 33 = 41 Cut LT 238 2 
AIR 1973 Orissa 217 .= TLR (1973) Cut 
243 1, 2 

S. S. Basu, for Petitioner; B. B. Mo- 
hanty, Addl. Govt. Advocate, for Oppo=« 
site Parties. 

G. K. MISRA, C. J.:— The petitioner 
is a forest contractor. On 8-9-1972 there 
was auction sale of Divisional Lots Nos. 
63, 77 and 94. The petitioner was the 
highest bidder. The bid sheet was sign- 
ed by him and he executed an agreement 
to be scrutinised and accepted. He made 


FS/GS/C306/75/VBB 


1975 


security deposits and filed gales tax clear- 
ance certificate. All that could be done 
on behalf of the contractor was done by 
him. The bid was ratified by the Conser- 
vator of Forest, Angul Circle on 30-9- 
1972. The ratification order was however, 
not communicated to the petitioner. Be- 
fore communication the forest depart- 
ment authorities had known about the 
negligence in working of the petitioner in 
some other coupe, The ratification order 
was therefore kept under suspension and 
was ultimately cancelled on 20-12-1972. 
The coupes were put to auction again. 
The writ application has been filed by the 
petitioner under Articles 226 and 227 of 
the Constitution of India for issuing a 
writ of mandamus to direct opposite par- 
ties 3 and 4 to issue the ratification 
order and the work order. 


A counter has been filed on behalf 
of the opposite parties wherein facts 
averred in the writ application have not 
been disputed. ‘Their case, however, is 
that on the general condition of sale as 
incorporated in the notice for leasing of 
forest coupes it was specifically mention- 
ed that no right would accrue to any con- 
tracter until the ratification order is com- 
municated to the bidder and the formal 
agreement is executed on behalf of the 
Government. The writ application is 
therefore stated to be not maintainable. 
This case was referred to a larger Bench 
to examine the correctness of Santosh 
Kumar v. State of Orissa, (AIR 1973 
Orissa 217). 

2. In our view this case should 
not have been referred to a larger Bench. 
Nothing was urged before us to show that 
ILR (1973) Cut 243 = (AIR 1973 Orissa 
217) was wrongly decided. That apart, 
the petitioner has no enforceable right 
and consequently the writ application was 
liable to be dismissed. Item No. 1 of Ge- 
neral Condition of Sale runs thus:— 

“The right to take contract for ex- 
ploiting Forest produce in the lots adver- 
tised for sale in part I of the sale notice 
will be granted to the bidder whose bid 
is conditionally accepted by the Divisional 
Forest Officer subject to the approval of 
the competent authority and the latter 
authority so approves it. No sale shall 
be binding on the Government until such 
appreval has been obtained and communi- 
cated to the bidder and the formal agree- 
ment is ani jon behalf of the Gov- 
ernment. 


It would be sonei from this con- 
dition of sale that_a contractor gets no 
right until the ratification order is com- 
municated to him and a formal agreement 
is executed on behalf of the Government. 
It is admitted that the ratification order 
has not been communicated and no for- 
mal agreement has been executed on be- 
half of the Government. It follows that 
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the petitioner has acquired no right which 
can be enforced through a writ applica- 
tion. 

The position of law is directly con- 
cluded by a Bench decision of this court 
reported in Nilgiri Contractors Society 
v. State of Orissa, (AIR 1975 Orissa 33), 
The legal position was carefully examin- 
ed therein, It is unnecessary to repeat 
the same. We endorse the correctness of 
the conclusion arrived at in the decision. 

3. On the aforesaid analysis we 
find no merit in this writ application 
which is accordingly dismissed. But in 
the circumstances there would be no order 
as to costs, 

P. K. MOHANTI, J.:— I agree. 

N. K, DAS, J.:— I agree, 

Petition dismissed., 
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G. K. MISRA, C. J. AND 
P. K. MOHANTI. J. 

Sachidananda Misra, Appellant v. 
Executive Engineer, Earth Dam Division 
Balimela Dam Project and another, Res- 
pondents. 

Misc. Appeal No, 154 of 1970, D/- 
27-2-1975.* ` 

(A) Arbitration Act (1940), Sections 
16, 3% and 39 (1) (vi) — Order refusing 
to remit award — Order is not appealable 
under Section 39 (1) (vi) because it does 
not amount to order refusing to set aside 
award. AIR 1968 Delhi 188, Followed. 

(Para 6) 
Cases’ Referred: go cronotenest ne 
AIR 1968 Delhi 188 
(1964) Civil Appeal No, 1094 of 1963, Dk 
9-9-1964 (SC) 

AIR 1963 Cal 583 = 67 Cal WN 947 ; 

R. N. Sinha and S. N. Sinha, for Ap- 
pellant; B. B. Mohanty, Addl, Govt, Advo- 
cate, for Respondents, 


MOHANTI, J.:— 
are as follows:— 


The State of Orissa had undertaken 
the construction of the Balimela Dam 
Project in Koraput District and the ap- 
pellant had entered into a contract with 
the respondents to execute the work styl- 
ed as “Excavation of Drainage Channel 
at Dyke II”. The agreement was exe- 
cuted on 18-3-1965. Differences having 
arisen between the parties both as to the 
rates payable to the appellant and the 
quantum of work done and also about 
the interpretation of the agreement, the 
work could not be proceeded with, Res- 


*(From decision of H. Misra, Sub-J., Jey- 
pore, a ome Suit No. 44 of 1967, D/- 
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The relevant facts 
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pondent No. 1 having terminated the 
contract the appellant felt aggrieved by 
the loss suffered bv him. As the agree- 
ment provided for the appointment of a 
sole arbitrator of the rank of a Superin- 
tending Engineer, the appellant request- 
ed the Chief Engineer by an application 
dated 1-8-1967 to appoint an arbitrator. 
As no such appointment was made, the 
appellant filed a petition under S. 20 of 
the Indian Arbitration Act in the court 
of the Subordinate Judge of Jeypore. The 
court appointed Shri M. L. Das, Superin- 
tending Engineer, Balimela Civil Circle 
as the sole arbitrator. The arbitrator sub- 
mitted his award on 31-10-1969. After 
service of the notice of the filing of the 
award, the appellant filed an objection 
and prayed for remission of the award to 
the arbitrator on the grounds stated 
therein. In a composite order dated 20-8- 
1970 the learned Subordinate Judge re- 
jected the prayer for remitting the award 
and passed judgment according to the 
award which was followed by a decree. 
On 25-11-1970 the appellant filed the pre- 
sent appeal under Sec, 39 of the Arbitra- 
tion Act. 


2. It is contended on behalf of 
the appellant that the order of the court 
below refusing to remit the award to the 
arbitrator amounted to an order refusing 
to set aside the award and hence it is 


appealable under Section 39 (1) (vi) of 
the Act. 
3. The jurisdiction of the Civil 


Court to set aside the award or to remit 
it for reconsideration is circumscribed by 
the provisions of Section 30 and Section 
16 of the Act. 

4, Section 30 of the Act enume- 
rates the grounds for setting aside award 
which are as follows:— 

Ya) That an arbitrator or umpire 
has misconducted himself or the proceed- 
ings: 

(b) that an award has been made 
after the issue of an order by the Court 
superseding the arbitration or after the 
arbitration proceedings have become in- 
valid under Section 35; 

(c) that an award has been impro- 
perly procured or is otherwise invalid.” 

The objection filed by the appellant 


“would not fall either unter clause (a) or 


under clause (b) nor under the first part 
of clause (c). Mr. Sinha’s contention is 
that it falls within the second part of 
clause (c), that is, the award is “other~ 
wise invalid”. The grounds of invalidity 
of an award contemplated by clause (c) 
refer to those matters which apparently 
go to the root of the award. Moreover, 
when the first part of this clause refers 
to the improper procurement of the 
award, it contemplates the improper pro- 
curement of the award as a whole and 
not a part of it, and if that be so, then 
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the invalidity of the award otherwise 
would also refer to the award as a whole 
and not a part of it. The second part of 
this clause would get colour from the 
first part. 


5. Section 16 of the Act enume- 
rates the grounds on which an award may 
be remitted to the arbitrator for reconsi- 
deration. The grounds are: 

“(a) Where the award has left un- 
determined any of the. matters referred to 
arbitration. or where it determines any 
matter not referred to the arbitration 
and such matter cannot be separated 
without affecting the determination of the 
matters referred, 


(b) where the award is so indefinite 
as to be incapable of execution. 

(c) Where an objection to the legality 
of ae award is apparent upon the face 
of it.’ 

Interpreting this section in AIR 1968 
Delhi, 188, (Mehta Teja Singh and Co. v. 
Fertilizer Corporation of India, Ltd.), 
Dua, C. J. (as he then was) observed that 
Section 16 of the Act dealing with the 
power of the court to remit the award 
should be construed independently and 
the remission of the award or any mat- 
ter contemplated by this section is not 
intended to include within its fold setting 
aside of the award or a part of it as 
contemplated by Section 30, which is ap- 
parently an exhaustive provision spe- 
cifically dealing with setting aside 
of awards. It was also observed 
that refusal to remit an award cannot 
constitute refusal to set aside an award 
and, therefore, was not appealable. Reli- 
ance was placed on a decision of the Sup- 
reme Court in B. C. Madhava and Co. v. 
Kapila Textile Mills Ltd.. Civil Appeal 
No. 1094 of 1963, decided on 9-9-1964 
(SC), in which it was observed that an 
order under Section 16 (1) (c) of the Act 
refusing to remit an award to the arbitra- 
o E the umpire is not appealable under 
the Act, 


Under sub-section (1) of Section 16, 
the court can remit the award or any 
matter referred to arbitration to the arbi- 
trator or umpire for reconsideration upon 
such terms as it thinks fit. If only one or 
some of the matters referred to arbitra- 
tion is or are remitted to the arbitrator 
for reconsideration, pending the second 
reference, the award as to the matters not 
sent back to the arbitrator remain sus- 
pended. The arbitrator is functus officio 
as to those matters and cannot alter its 
judgment as to them: vide AIR 1963 Cal 
583, (Brahma Swaroop Gupta v, Diwan 
Chand). 


6. In his objection petition dated 
23-1-1970 the appellant did not challenge 
the legality or validity of the award. The 
frounds of attack were as follows:— 
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(i) Cost of blasting for excavation of 
the rocks was not awarded, 

(ii) The claim for excess work of 
fea ,205 Cfts. should not have been re- 
ected 

(iii) Interest should have been allow- 
ed at 12 p. c. p. a. for unjustly withhold- 
ing the appellant’s bills from 31-5-1966. 

üv) The work done by the appellant 
after termination of contract should have 
been paid at the lowest of the tendered 
rates, but not at the old rate. 

(v) The appellant’s claim for com- 
ponsahon had not been properly consider- 


(vi) The arbitrator had not given the 
total amount due by the Department to 
the appellant, but had left the same to 
be calculated by them. 

The objections come clearly within 
the ambit of Section 16. There was no 
allegation that the arbitrator had commit- 
ted any legal misconduct or that his deci- 
sion on any question of law was erro- 
neous. There was also no allegation 
that the arbitrator acted dishonestly. It 
is, therefore, difficult to appreciate how 
the objection filed by .the appellant falls 
within the second part of clause (c) of 
Section 30. In each and every paragraph 
of the objection petition, it was specifi- 
cally stated that the award should be re- 
mitted to the arbitrator for reconsidera- 
tion and at the end of the petition the 
following prayer was made: 

“The applicant therefore prays that 
award be remitted to the arbitrator on 
the above grounds and for stating the 
definite amount due to the applicant by 
the Department.” 


Even in the memorandum of appeal 
there is a prayer for remitting the award 
to the arbitrator for reconsideration. 
When there was no prayer for the setting 
aside of the award, no question of refus- 
ing to set it aside can arise. For the 
aforesaid reasons, we hold that the order 
refusing to remit the award does not fall 
within clause (vi) of sub-section (1) of 
Section 39 of the Act as it does not 
amount to an order refusing to set aside 
the award and, therefore, the appeal is 
not maintainable. 


7. . Section 17 of the Act provides 
that where the court sees no cause to re- 
mit the award or any of the matters re- 
ferred to arbitration for reconsideration 
or set aside the award, the court shall, 
after the time for making an application 
to set aside the award has expired, or 
such application having been made, after 
refusing it, proceed to pronounce judg- 
ment according to the award and upon the 
judgment so pronounced a decree shall 
follow. This section bars an appeal 
against the decree except on the ground 
that it is in excess of, or not otherwise 
in accordance with the award. The appel- 
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lant has not preferred any appeal against 
the decree which has now become final 
and conclusive between the parties 
Consequently, the present Miscellaneous 
appeal is incompetent. 

8. In view of our above ade 
we dismiss the appeal with costs. 

ISRA, C, Ji— I agree. 
‘Appeal dismissed. 
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G. K. MISRA, C. J. AND N, K. DAS, J, 

Collector, Ganjam, Appellant v. 
Chandrama Das and others, Respondents. 

First Appeals Nos. 89 and 90 of 1971, 
D/- 18-2-1975.* 

(A) Tort — Negligence — Maxim 
“res ipsa loquitur” — Govt. Hospital 
building newly constructed — Deceased 
going to Hospital on cycle for treatment 
getting down under portico — Portico 
meant for parking vehicles to get into 
out-patient block — While deceased was 
under portico it fell down and killed him 
— Fall of portico held must be | ascribed 
to inherent defect — Maxim “res ipsa 
loquitur” applied — Govt, held was lia- 
ble to pay compensation. 

Where the deceased who had been to 
the Government Medical College Hospi- 
tal for treatment got down from his cycle 
under the cantilever portico which was 
intended for parking of vehicles and 
while he wag there the portico slab fell 
down and killed him on the spot it was 
held that the collapse of the portico of 
the costly building of the Hospital with- 
in three years of its construction told its 
own story and must be ascribed to the 
inherent defect in the construction and 
the maxim “res ipsa loquitur” applied to 
the case as it was exclusively within the 
special knowledge of the Govt. te explain 
how the portico of a new building col- 
lapsed and since it had failed to do so, it 
was liable to pay compensation to the 
dependants of the deceased, AIR 1966 SC 
1750 and AIR 1974 SC 890, Rel. on. 


(Paras 2. 9) 
Cases Referred: Chronological Paras 
AIR 1974 SC 890 = 


1974 Lab IC 598 8 
AIR 1966 SC 1750 = (1966) 3 SCR 649 7 


Advocate Géneral, for Appellant in 
both the Appeals; A. K. Tripathy and A. 
Rath (in F. A, No. 89 of 1971) and A, K. 
Tripathy (in F. A. No. 90 of 1971), for 
Respondents. 


MISRA, C, J:— First Appeal No. 
89 of 1971 arises out of Money Suit No. 
46 of 1970 and First Appeal No. 90 of 


*(From order of D. Panigrahi, Sub. J. 
Berhampur in M, S. Nos. 46 and 47 of 
1970, D/- 25-2-1971). 
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1971 arises out of Meney Suit No. 47 of 
1970. Both the suits were analogously 
tried in the court of the Subordinate 
Judge, Berhampur, as they arise out of 
the same facts, These two appeals have 
been analegously heard by us. 


: 2. In Money Suit No. 47 of 1970, 
plaintiff No. 1 is the widow, plaintiffs 2 
and 3 are the sons and plaintiffs 4 and 5 
are the daughters of deceased Nirakar 
Sahu. In Money Suit No, 46 of 1970 
plaintiff No. 1 is the widow and plaintiffs 
2 and 3 are the sons of deceased Suma 
Das, Nirakar Sahu and Suma Das died 
in the morning of 5-9-1969 as a result of 
the fall of the southern cantilever portico 
slab of the out-patient block of the Maha- 
raja Krishna Chandra Gajapati Medical 
College Hospital, Berhampur. Plaintiffs 
in both the. suits have claimed compensa- 
tion from the State of Orissa. 

Nirakar Sahu was the Cashier in the 
office of the Superintending Engineer, 
Electrical, at Berhampur. He was getting 
Rs, 270/- per month as pay and D. A. at 
the time of his death, He was born on 
23-2-1926 and was appointed in Govern- 
ment service on 24-9-1949. The Medical 
College fg a Government institution. 
Nirakar was quite hale and hearty. His 
life expectancy was more than sixty 
years. He had been to the Medical Col- 
lege Hospital on a cycle for treatment. 
He got down from the cycle under the 
cantilever portico. While he was there 
the cantilever portico slab fell down on 
him and he died immediately on the spot. 
The place where he got down is intend- 
ed for parking of vehicles to get into the 
out-patient block of the Medical College 
Hospital. The portico fell down due to 
inherent defect. Nirakar would have 
received pay and emoluments of Rupees 
37,788/- till retirement and the plaintiffs 
would have been the beneficiaries of the 
income. The plaintiffs, however, claimed 
Rs, 25,000/- by way of compensation. 


Deceased Suma Das was a rickshaw 
puller. He used to earn Rs. 8/- to Rs. 10/- 
per day and the plaintiffs in M. S. No. 46 
of 1970 used to depend upon his income 
for their maintenance. He carried a pas- 
senger to the out-patient block of the 
Medical College Hospital and parked the 
rickshaw underneath tke portico. The 
passenger went inside the block and 
while Suma Das was about to leave the 
portico it fell down and killed him at the 
spet. The plaintiffs claimed a sum of 
Rs. 15,000/- as compensation. | 


Defence.in both the suits was almost 
identical, Death of Nirakar and Suma 
Das by fall of the cantilever portico is 
admitted. It was, however, asserted that 
the Chaija was not meant for parking of 
vehicles underneath. It was meant only 
to prevent rainfall and sun entering the 
entrance room. The Chajja stood for 21 
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months and no defect was visible during 
that period 
Principal, M. K. C. G. Medical College, 
Berhampur, in November, 1968. Had 
there been any defect the structure would 
have fallen just after the centering was 
removed. As it stood for a long period 
and withstood the unprecedented cyclone 
in October, 1968 and heavy intensity of 
rainfall In 1969 it cannot be said that the 
portico fell down due to defective con- 
struction, It must have collapsed for rea- 
sons beyond the control of anybody and 
must be due to sudden heavy rain accom- 
panied by thunder and lightning which 
must have resulted in heavy vibration 
causing heavy bending movements for 


which the normal design does not pro- : 


vide. The death of the two persons was 
due to vis major and the defendants were 
not liable to pay any compensation. 


3. The learned Subordinate Judge 
decreed both the suits. In M.S. No. 46 
of 1970 he granted a decree for Rupees 
10,000/- while in M, S. No. 47 of 1970 the 
decree was for Rs. 25,000/-. It is against 
these decrees that the first appeals have 
been filed by the Collector of Ganjam re- 
presenting the State of Orissa, 

4, The learned Advocate-General 
does not dispute the quantum of dama- 
fes. The relevant materials in that re- 
gard need not, therefore, be discussed. 
The learned Subordinate Judge found thai 
there was no vis major and that the can- 
tilever portico did not fall on account of 
heavy rain, thunder or lightning. This 
finding is not also assailed before us, 

5. With regard’to whether there 
was inherent defect in construction the 
learned Subordinate Judge gave a some- 
what confused finding. While at one stage 
he held that there was no defect in con- 
struction, he ultimately concluded that it 
was due to inherent defect that the por- 
tico fell down. 

6. Before examining the correct- 
ness of the conclusion of the learned Sub- 
ordinate Judge it would be appropriate 
to indicate the relevant law applicable 
to the facts of this case. The law has 
been Iaid down in paragraphs 79 and 80 
of Halsbury’s Laws of England, 3rd Edi- 
tion, Vol. 28. Those two paragraphs may 
be extracted: 


“Res Ipsa Loquitur 

79. Inference of defendants negli~ 
gence. An exception to the general rule 
that the burden of proof of the alleged 
negligence is in the first instance on the 
plaintiff occurs wherever the facts already 
established are such that the proper and 
natural inference arising from them is 
that the injury complained of was caus- 
ed by the defendant’s negligence, or 
where the event charged as negligence 
“tells its own story” of negligence on the 
part of the defendant, the story so told 
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being clear and unambiguous. The plain- 
tiff cannot rely upon an inference of neg- 
ligence unless he has alleged in the plead- 
ings and proved at the trial the facts 
from which the inference is to be drawn. 
To these cases the maxim res ipsa loq- 


_ uitur applies. 


80. Effect of application of maxim 
res ipsa loquitur. Where the maxim res 
ipsa loquitur applies, a presumption of 
fault is raised against the defendant, 
which, if he is to succeed in his defence, 
must be overcome by contrary evidence. 
The burden on the defendant is to show 
either that in fact he was not negligent or 
that the accident might more probably 
have happened in a manner which did 
not connote negligence on his part. Where, 
therefore, there is a duty on the defen- 
dant to exercise .care, and the circum- 
stances in which the injury complained 
of happened are such that with the exer- 
cise of the requisite care no risk would 
in the ordinary course of events ensue, 
the burden is in the first instance on the 
defendant to disprove his liability. In 
such a case, if the Injurious agency itself 
and the surrounding circumstances are 
all entirely within the defendant’s con- 
trol, the ee is that the defendant 
is liable, and this inference is strengthen- 
ed if the injurious agency is inanimate. 
If the surrounding circumstances are not 
wholly within the defendant’s control, or 
the injurious agency is animate, there is 
frequently no certain inference, and the 
plaintiff will not have discharged the bur- 
den without proof of some negligent act 
or omission on the part of the defendant. 
Injuries to animals do not give rise to 
any certain inference if the facts are con- 
sistent with the animals having injured 
themselves.” 


7. The law so laid down was ap- 
proved in AIR 1966 SC 1750 (Municipal 
Corporation of Delhi v. Subhagwanti). In 
that case it was found that the Clock 
Tower in Delhi which collapsed caus- 
ing loss of life was exclusively under 
the ownership and control of the Munici- 
pal Corporation or its servants 
and it owas 80 years old. It 
was found that having regard to the 
kind of mortar used, the normal life of 
.the structure of the top storey of the 
building, could be only 40 or 45 years. 
There evidence of the Chief Engineer was 
that the collapse was due to thrust of the 
arches on the top portion and the mortar 
was deteriorated to such an extent that 
it was reduced to powder without any 
cementing properties. It was not the case 
of the corporation that there was any 
earthquake or storm or any other natural 
event which was unforeseen and which 
could have been the cause of the fall of 
the Clock Tower. Their Lordships held 
that the mere fact that there was fall of 
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the Clock Tower told its own story in 
raising the inference of negligence so as 
to establish a prima facie case against the 
mites 


view was taken in 
AIR Ton ef 890 0 (Shyam Sundar v, State 
of Rajasthan). Therein their Lordships 
held that the maxim res ipsa loquitur does 
not embody any rule of substantive law 
nor a rule of evidence. The maxim is enly 
a convenient label to apply to a set of 
circumstances in which the plaintiff 
proves a case so as to call for a rebuttal 
from the defendant, without having to 
allege and prove any specific act or omis- 
sion on the part of the defendant, The 
principal function of the maxim is to pre~- 
vent injustice which would result if a 
plaintiff were invariably compelled to 
prove the precise cause of the accident 
and the defendant responsible for it, even 
when the facts bearing in the matter are 
at the outset unknown to him and often 
within the knowledge of the defendant. 
Though the parties’ relative access to 
evidence is an influential factor it is not 
controlling. The fact that the defendant 
is as much at a loss to explain the acci- 
dent or himself died in it does not pre- 
clude an adverse inference against him, 
if the odds otherwise point to his negli- 
gence. The mere happening of the acci- 
dent may be more consistent with the 
negligence on the part of the defendant 
than with other causes. The maxim is 
based on common sense and its purpose 
is to do justice when the facts bearing 
on causation and on the care exercised 
by the defendant are at the outset un- 
known to the plaintiff and are or ought 
to be within the knowledge of the defen~ 
dant. (See paragraph 10). 


9, The facts of the case may now 
be examined in the light of the aforesaid 
tests. On the admitted case ar me de- 
fendants the building of the M. K G. 
Medical College was handed over os “the 
Principal after construction in November 
1968 and the portico fell down on 5-9- 
1969 — hardly within one year. The col- 
Iapse of the cantilever portico which was 
newly constructed speaks its own story. 
There was no earthquake, thunder or 
lightning by which it fell down. The fall 
must be ascribed to the inherent defect 
in the construction, Public honesty has. 
very much deteriorated in recent times. 
It is more or less a matter of common 
knowledge that contractors do not give 
the requisite quantity of cement and iron 
in the construction of buildings which 
would guarantee safety. Obviously there 
must have been bad design. We are not 
prepared to accept the evidence of the 
engineers examined on behalf of the de- 
fendants that there was no defect in the 
construction. If there was no defect it is 
difficult to imagine that the portico of 
such a cosily building would collapse 
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within two to. three years of its construc- 
tion. The maxim res ipsa loquitur fully 
applies to the facts of this case. It was 
exclusively within the special knowledge 
of the defendants to explain how the por- 
tico of a new building collapsed, They 
have failed to do so by any satisfactory 
account, The engineers examined on be- 
half of the defendants who were in charge 
of the construction are bound to say that 
there was no defect in the construction. 
They shall have to justify their own 
stand; otherwise, they are liable to de- 
partmental action. In this view of the 
matter it is unnecessary to discuss in de- 
tail their evidence which has not been 
rightly accepted by the learned Subordi- 
nate Judge. 

10. It was stated in the written 
statement that the two deceased persons 
had no business to come under the por- 
tico. The contention is so fantastic that 
it needs no notice, Patients in ordinary 
course of business are to have access to 
the hospital and they have to pass through 
the portico to have entry inside. 

11. We find no merit in both the 
appeals which are dismissed with costs. 

DAS, J.:— I agree. 

Appeals dismissed. 
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G. K. MISRA, C. J. AND N. K. DAS, J. 

Hemalata Dei, Appellant v. Umasan- 
kari Moharana and others, Respondents. 

A. H. O. No. 2 of 1974, D/- 12-2- 
1975.* 

(A) Hindu Succession Act (1956), 
Section 23 — Scope and applicability — 
Hindu male dying intestate leaving only 
one male heir and other female heirs — 
Right of female heirs to claim partition 
of dwelling house — Section 23 will be 
no bar — F. A. No. 108 of 1970, D/- 10-12- 
1973 (Orissa), Reversed. 


When a Hindu male dies intestate, a 
female heir is not entitled to enforce her 
right of partition of dwelling house, under 
Section 23 unless the male heirs exercise 
their right. If there are more than one 
. male heir then there is a possibility of 
anyone of such heirs asking for a parti- 
tion of the dwelling house and the female 
heir in such a case can claim her legiti- 
mate share. But where there is a single 
male heir, there is no possibility of that 
male heir claiming any partition against 
another male heir. Thus where there is 
a single male heir and others are female 
heirs, then those female heirs are entitl- 
ed to claim partition. Their right to 


i ay eet Judgment of K. B. Panda, J., in 
. A. No, 108 of 1970, D/- 10-12-1973). 


ese 


‘Hemalata v. Umasankari (Misra C. J.) 


A.I.B. 


claim partition of the dwelling house is 
not excluded by Section 23: F. A. No. 
108 of 1970, D/- 10-12-1973 one) Re- 
versed. (Para 4) 


B. H. Mohanty and P. K. Sahu, for 
Appellant; B. B, Mohanty and Miss R. 
Natia, for Respondents. 

G. K. MISRA, C. J.: The disputed 
properties belonged to one Hadibandhu 
Moharana who died in -1943 leaving be- 
hind Chanda, Dinabandhu and Hemalata 
who were respectively his widow, son 
and daughter. Chanda filed a suit for 
partition in forma pauperis against Dina- 
bandhu and Hemalata, While the pauper 
application was pending, Dinabandhu died 
on 2-4-1964. His widow Umasankari (de- 
fendant No. i-ka) and his two daughters 
Jyoshnarani (defendant No. i-kha) and 
Sandhyarani (defendant No. 1-ga) and his 
son Satchidananda (defendant No.. 1-gha) 
were impleaded as parties in his place. 
On 4-8-1964 Chanda died. Hemalata was 
transposed as the plaintiff, paid court-fees 
on the plaint and the application was 
numbered as T. S, No. 96 of 1965. On 
2~3-1965 Hemalata amended the plaint to 
bring it in consonance with her claim. It 
is to be noted that in the original claim 
Chanda would have been entitled to half 
interest while Hemalata would have been 
entitled to 3/10th interest in the total pro- 
perty. On 30-10-1965 the trial Court gave 
a direction to the plaintiff to file a conso- 
lidated plaint incorporating the amend- 
TTA Such a plaint was filed on 9-12- 


The plaintiff averred that in the an- 
cestral house the defendants were resid- 
ing while the other house was let out ta 
tenants. This averment was not disputed 
in the written statement and the only 
plea taken was that Hemalata cannot sue 
for partition under Section 23 of the 
Hindu Succession Act, 1956 (hereinafter 
to be referred to as the Act). The trial 
Court decreed the suit, but gave a direc- 
tion that the plaintiff would get 3/10ths 
interest out of the building which was not 
in occupation of the defendants, The de- 
fendants filed First Appeal No, 108 of 
1970. The learned Single Judge dismiss- 
ed the suit holding that the claim of 
Hemalata was not in consonance with the 
plaint filed by Chanda. He unfortunate- 
ly overlooked that the plaint had been 
amended and a consolidated amended 
plaint had been filed incorporating the 
amendment. He did not advert to any 
discussion under Section 23 of the Act and 
dismissed the suit. The plaintiff has filed 
this appeal. 

2. Mr. B. H. Mohanty for the 
plaintiff-appellant advanced two conten- 
tions:— 

(i) Section 23 of the. Act does not 
stand as a bar to the plaintiff's suit for 
partition, and 4 
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(ii) Even if Section 23 of the Act 
stands as a bar, the plaintiff is entitled to 
partition of the. house which is not in oc- 
cupation of the defendants. 


3. Section 23 of the Act 
thus:— 

“Special provision respecting dwel- 
ling-houses —~ Where a Hindu intestate 
has left surviving him or her both male 
and female heirs specified in Class I of the 
Schedule and his or her property includes 
a dwelling-house wholly occupied by 
members of his or her family, then, not- 
withstanding anything contained in this 
Act, the right of any such female heir to 
claim partition of the dwelling-house shall 
not arise until the male. heirs choose to 
divide their respective shares therein: but 
the female heir shall be entitled to a right 
of residence therein: 


Provided that where such female heir 

a daughter, she shall be entitled to a 

right of residence in the dwelling house 

only if she is unmarried or has been de- 

serted by or has separated from her hus- 
band or is a widow.” 


The proviso has no application to this 
case, Hemalata is a female heir of deceas- 
ed Chanda as daughter. She is married 
and is not either unmarried nor has she 
been deserted by or separated from her 
husband nor she is a widow. 


4, The main part of the section 
requires consideration. Mr. B. B. Mohan- 
ty contends that the plaintiff as a female 
heir shall be entitled to a right of resi- 
dence in the disputed houses, but she has 
no right of partition. A bare perusal of 
the section indicates that a female heir 
is not entitled tọ enforce her right of 
partition unless the male heirs exercise 
their right. If the male heirs ask for par- 
tition, the female heir can claim her legi- 
timate share so far as the dwelling house 
is concerned. In this case the only male 
heir of Hadibandhu is Dinabandhu. There 
are no plurality of male heirs, Conse- 
quently the question of any other male 
heir claiming a partition with Dinaban- 
dhu does not arise. Where there is a 
single male heir, the right to claim par- 
tition of the dwelling house by a female 
heir is not excluded. The expression “the 
male heirs” towards the last part of the 
main section furnishes the clue to the 
meaning of the section. If there are more 
than one male heir then there is a possi- 
bility of anyone of such heirs asking for a 
partition of the dwelling house and the 
female heir in such a case can claim par- 
tition. But where there is a single male 
heir, there is no possibility of that male 
heir claiming any partition against an- 
other male heir. We are therefore clear- 
ly of opinion that where there is a single 
male heir and others are female heirs 
then those female heirs are entitled to 
claim partition. 
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5. On the aforesaid analysis the 
plaintiff is entitled to claim partition of 
both the houses to the extent of 3/10ths 
interest. 

6. In view of our conclusion on 
the first point, the second point does not 
arise. The plaintiff would get her inte- 
rest in both the houses unless in the final 
decree proceeding the court for purpo- 
ses of convenience or on account of agree~ 
ment of the parties allots one house to 
each giving compensation to the other on 
account of inequality of share. 

7. In the result the appeal suc- - 
ceeds, the judgment of the learned Single 
Judge is set aside and the suit is decreed, 
A preliminary decree for partition be 
passed declaring that the plaintiff is en- 
titled to 3/10ths interest in both the hou- 
ses, In the circumstances, parties would 
bear their own costs throughout. 

S, J.:— I agree. 
Appeal allowed. 
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R. N. MISRA AND K. B, PANDA, JJ. 
P. Appa Rao, Petitioner v. Additional 
District Magistrate, Koraput and others, 
Opposite Parties, 


O. J. C. No. 960 of 1973, D/- 30-1- 
1975. 


(A) Stamp Act (1899), Section 29 (c) 
— Sale — Demand for additional duty on 


vendor — No finding that re was 
‘agreement to the contrary’ — Demand is 
illegal — Vendee and not vendor is liable. 


(Paras 3, 4) 

(B) Stamp Act (1899), Sec. 47-A (3) 
(Orissa) read with Rule 30 — Limitation 
for appeal — Period of 30 days starts 
from date of knowledge of order and not 
from date of. order — Rule is valid. AIR 
1961 SC 1500, Rel. on. (Para 5) 
Cases Referred: _Chronological Paras 
AIR 1961 SC 1500 = (1962) 1 SCR 676 5 


Y. S. N. Murty, for Petitioner; Addl, 
Standing Counsel, for Opposite Parties, 


R. N. MISRA, J.:— Petitioner be- 
fore us was one of the vendors of a sale 
deed registered on 30th of April, 1970, in 
favour of one Smt. Sunakari Narayanam- 
ma, wife of Sunkari Satyanarayana of 
Nawarangpur in "the District of Koraput. 
Under the conveyance, a homestead plot 
within the said town was transferred for 
a consideration of Rs, 20,000/-. Upon a 
reference made under Section 47-A of the 
Indian Stamp Act (as amended in Orissa) 
(hereinafter referred to as “the Act”) by 
the registering authority, the Additional 
District Magistrate of Koraput registered 
a miscellaneous proceeding bearing No, 
M. C. 75 of 1970. By order dated 23-12- 
1972, he came to find that the proper 
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valuation of the property conveyed would 
be Rs. 58,364/- in place of Rs, 20,000/- 
which was disclosed as consideration for 
the sale. He assessed the stamp duty pay- 
able on the higher amount and required 
the petitioner to pay the difference of 
Rs. 2,965.05 vide Annexure-1. A notice 
was issued under Annexure-2 which the 
petitioner received on 23-1-1973. In para- 
graph 3 of the said notice it was specified 
as follows:— 

“If you are dissatisfied with my order 

you may present an appeal to the Dist- 
rict Judge within 30 days from the date 
of receipt by you of the said order.” 
On 21-2-1973, the petitioner preferred an 
appeal to the District Judge which was 
registered as C. M. A. 2/1973. Along with 
the memorandum of appeal the petitioner 
presented an application for condonation 
of delay. The learned District Judge, by 
his judgment, dated 4th July, 1973 (An- 
nexure-4) came to hold that the excess 
stamp duty was not payable in law but 
found that the appeal was barred by limi- 
tation and refused to exercise the discre- 
tion vested in him in the matter of con- 
donation of limitation, Ultimately the 
appeal was, therefore, dismissed on the 
ground that it was barred by time. This 
writ application is directed against the 
said appellate order and the petitioner 
has asked for quashing of the demand as 
affirmed by the said decision by issue of 
a writ of certiorari. - 

2. Three questions arise for deci- 
sion on the contentions raised at the Bar. 

1. Is the petitioner the appropriate 
person liable to be proceeded against 
under Section 47-A of the Indian Stamp 
Act as amended in Orissa? 

2. Has there been any delay in pre- 
sentation of the appeal? 

3. Is the learned District Judge right 
in coming to his conclusion that in the 
facts of this case the demand was not 
justified ? 

3. Question No. 1. Admittedly the 
petitioner was one of the vendors in res- 
pect of the disputed sale deed, Mr. Murty 
for the petitioner places reliance on the 
provisions of Section 29 (c) of the Act in 
support of his contention that the vendor 
has no liability to pay the stamp duty. 
As far as material, Section 29 of the Act 
provides: 

“Duty by whom payable. — In the 
absence of an agreement to the contrary 


the expense of providing the proper 
stamp shall be borne— 
(a) xx XX XX XX 
(b) xx XX XX xx 
(bb) xx Xx XX xx 


(c) In the case of a conveyance (in- 
cluding a re-conveyance of mortgaged 
property) — by the grantee, in the case of 
a lease or agreement to lease — by the 
lessee or intended lessee;” 


A.I R. 


In Annexure-1 there is no finding that 
there was an agreement to the contrary 
so as to take the matter out of the pur- 
view of sub-section (c). 

4, Learned Additional Government 
Advocate contends that we should not 
assume that there is no agreement to the 
contrary because, kefore the learned Dist- 
rict Judge, petitioner had not raised such 
a contention. We do not accept the objec- 
tion of learned Additional Government 
Advocate. It was obviously the duty of 
the Additional District Magistrate while 
raising the demand to record that this was 
a case covered by the exception and not 
by sub-section (c). There is no such find- 
ing. We must, therefore, proceed on the 
footing that it was a case to which nor- 
mal rule applied and being a vendor, peti- 
tioner had no liability under sub-section 
(c) of Section 29 of the Act. In view of 
that position, the. proceeding against the 
petitioner was misconceived. Liability if 
any, in terms of Section 29 (c) of the Act 
would be on the purchaser. 

5. Point No. 2:— The learned 
District Judge has proceeded on the foot- 
ing that "Neither under the Act nor under 
the rules any provision has been made to 
the effect that an appeal could be pre- 
ferred within 30 days of the receipt of 
the order.” Factually. this is not so. A 
set of rules called the Orissa Stamp Rules 
have been framed by the State Govern- 
ment in exercise of the powers vested in 
them under Sec, 75 of the Act read with 
the amendment under Orissa Act 35 of 
1962. Rule 30 thereof provides:— 

“Any person aggrieved by an order 
of the Collector under sub-section (2) of 
Section 47-A, within 30 days from _the 
receipt of such order, prefer an appeal to 


the District Judge against such order. 
Section 47-A (3) of the Act provides: 
“Any person aggrieved by any order 
of the Collector under sub-section (2) or 
sub-section (2-a) may, within thirty days 
from the date of the order, prefer an ap- 
peal before the District Judge and all 
such appeals shall be heard and disposed 
of in such manner as may be prescribed 
by rules made under this Act.” 
The Appellate Authority proceeded on 
the footing that limitation of 30 days be- 
gan to run from the date of the order 
and, therefore, came to hold that the ap- 
peal was barred by limitation though pre- 
sented within 30 days from the date of 
communication of the order. Apparently 
the rule appears to be contrary to the! 
term of the statute. Mr, Murty rightly 
relies upon a decision of the Supreme 
Court in Harish Chandra v. Deputy Land 
Acquisition Officer, AIR 1961 SC 1500 
wherein a similar position was being exa- 
mined by the court. Under the Land Ac- 
quisition Act, 1894 the party aggrieved by 
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the award in regard to the quantum. of 
compensation js entitled to apply to the 
Collector under the Act.to make a refer- 
ence to the court in adjudication of the 
dispute. For doing so, under the Land 
Acquisition Act, limitation runs from the 
date of the award, Dealing with this pro- 
vision the covrt stated:— 

Wye Eees The knowledge of the 
party affected by the award, either ac- 
tual or constructive, being an essential re- 
quirement of fair-play and natural jus- 
tice the expression “the date of the 
award” used in the proviso must mean 
the date when the aw.rd is either com- 
municated to the party or is known by 
him either actually or constructively. In 
our opinion, therefore it would be un- 
reasonable to construe the words “from 
the date of the Collector's award” used 
in the proviso to Section 18 in a literal 
or mechanical way.” 

Referring to precedents at length. the 
court ultimately .formulated the rule 
thus:— 

M debuenedene These decisions show that 
where the rights of a person ere affecte 
by any order and limitation is prescribed 
for the enforcement of the remedy by the 
person aggrieved against the. said order 
by reference to the making of the said 
order, the making of the order must mean 
either actual or constructive communica- 
tion of the said order to the party con- 
cerned, y 


The statutory rule referred to abeve re- 
quires that under Section 47-A (2) of the 
Act the appeal has to be filed within 30 
days from the date of receipt of such 
order, It is not the contention of learn- 
ed Additional Government Advocate that 
the statutory rule is ultra vires the Act. 
We find the rule to be keeping with the 
principles of natural justice as indicated 
by the Supreme Court. The notice issued 
to the petitioner rightly required the ap- 
peal to be filed within 30 days from the 
receipt of the order. As a fact, the ap- 
peal was filed within the period of 30 


ewarecsonree 


days, Merely because the petitioner filed 
an application under Section 5 of the 
Limitation Act not being sure of the 


position, does not preclude him from 
contending that the appeal was in time. 





We are, therefore, satisfied that the ap- 
peal had been presented within time and 
was not liable to be dismissed on the 
ground that it was barred by lirnitation. 
The learned District Judge was not re- 
quired to exercise his discretion under 
Section 5 of the Limitation Act. The 
second question, therefore must also be 
answered in favour of the petitioner. 


6. Ordinarily after having ans- 
wered the first question in favour of the 
petitioner, we would not have dealt with 
the second question because it was not 
necessary for the disposal of this writ ap- 
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plication but as we were of the view that 
factual position should be clarified, Wwe 
went into the matter. We are, however, 
of the view that the third question need 
not be examined. Learned Additional 
Govrnment Advocate requires us to state 
that the view expressed by the learned 
Appellate Authority on the question of 
liability is not correct. Since we are not 
examining the correctness of the respec- 
tive contentions on that question, it must 
be left open to be examined in an appro- 
priate case. We would, however, maks 
it clear that in case the Collector consi- 
ders to proceed against the appropriate 
person, he would not be bound by the 
order of the Appellate Authority in re- 
gard to the question of liability. 

The writ application is allowed and 
the amount under the demand is quash- 
ed. The petitioner shall have his costs of 
this case. Hearing fee is assessed, at 
Rs. 50/-. 

K. & PANDA, J.:.— I agree, 

Application allowed. 
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S ACHARYA AND P. K. MOHANTI, JJ. 

Krutibaśa Nayak, Appellant v. Sri 
Jagannath Mahapravu and others, Res- 
pondents. 

A. H, O. No. 31 of 1974, D/- 21-1- 
1975, ; 

(A) Civil P. C. (1968), Section 151 — 

erent power — Court-fee paid on ap- 
peal filed on mistaken impression of grant 
of leave to appeal — If and when power 
available to direct refund. (Court Fees 
Act (1870), Section 13). 


When a memorandum of appeal 
against the judgment of a Single Judge 
of the High Court is filed paying the 
court-fee but no leave to appeal has been 
granted, just because the memorandum 
has been numbered neither does it bs- ` 
come an appeal for any purpose nor can 
it be entertained. When no order has 
becn passed on that appeal and the lawyer 
at the time of filing honestly believing 
the grant of the necessary leave has 
sought the refund immeciately after rea- 
lising the mistake it is a fit case te exer- 
cise the powers under the section to di- 
rect refund of the court-fee for deing 
justice. AIR 1958 AU 766 (FB) and AIR 
1966 Cal 267 (FB), Distinguished. Case 
Law Referred. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1966 Cal 267 =-69 Cal WN 1025 (FB) 

2, 6 
AIR 1961 Orissa 89 = 26 Cut LT 480 3 


AIR 1960 Andh Pra 34 = (1959) 1 Andh 
WR 389 3 
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AIR 1958 All 766 = 1958 All LJ 469 rel 


AIR 1950 Bom 4 = 51.Bom LR 602 3, 7 
AIR 1943 Bom 50 = 44 Bom LR 912 3,7 
ATR 1939 Lah 257 = 41 Pun LR 796 3 
` AIR 1936 Cal 347 = 39 Cal WN 1074 3, 7 
AIR 1935 Cal 707 = 40 Cal WN 309 3, 7 
AIR 1934 Mad 566 = 67 Mad LJ 321 3 
AIR 1933 Oudh 170 (1) = 10 OWN 292 3 
(1868) 9 Suth WR 402 = Beng LR Supp 

Vol 985 4 

K. C. Ray, for Appellant; B. B. 
Mohanty, PeT Govt. Advocate, for Res- 
pondents. 

ACHARYA, J.i— The petitioner has 
filed a petition praying for the refund of 
the court-fee of Rs. 490.50 paise paid by 
him on the memorandum of this appeal. 
The petitioner. was respondent No. 5 in 
Second Appeal No. 91 of 1971 which was 
allowed by Hon’ble R. N, Misra. J. by 
his judgment dated 18-7-1974. As the 
said judgment was delivered by Misra, 
J.. while he was sitting in a Divisional 
Bench, Mr, Ray, the learned counsel for 
the petitioner, orally moved Misra, J., in 
his chambers on the same day for grant- 
ing him leave to file appeal against the 
aforesaid decision. In the petition before 
us (at flag W) it is stated on affidavit that 
the petitioner’s lawyer on the said occa- 
sion returned from the chamber of Misra, 
J.. with the impression that the leave 
prayed for was granted by the Judge and 
with that impression the memorandum of 
appeal with court-fee of Rs. 490.50 was 
filed in this Court endorsing therein that 
the required leave for the purpose had 
been granted by the Judge. The memo- 
randum of appeal was registered in the 
High Court office as A. H. O. No, 31 of 
1974 and was placed before a Division 
poe of which Misra, J, was not a mem- 
-ber, 


As in the connected records there 
was no order granting leave to appeal by 
Hon’ble R. N. Misra, J., that Division 
Bench directed that matter to be placed 
before a Division Bench consisting of 
Hon’ble Misra, J. When the matter 
thereafter came up before a Division 
Bench consisting of R. N. Misra. J., tkat 
Bench ordered the said matter to be plac- 


ed only before R. N, Misra, J., in the 
Single Bench, Accordingly ae matter 
was placed before R. N. Misra, J., in the 


single Bench, and he: on the question as 
to whether leave was granted by him or 
not in that case, stated in his order dated 
3-10-74 that after he delivered the 
judgment in the aforesaid second appeal 
Mr, Ray came to his (Misra J.’s) cham- 
bers and prayed for the said leave. But 
as the lawyer for the other side was not 
present at that time in the chambers, 
Misra, J., could not entertain the said pra- 
yer of Mr. Ray and expressed that Mr. 
Ray might make a written. application to 
that effect. It is stated in the said order 
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that no leave was granted by him in this 
case and so it was not open to the peti- 
tioner to file an A. H. O- After stating as 
above, Misra, J., desired the matter to be 
placed again before a Division Bench. 


2. After the said order of Misra, 
J., the petition in question was filed on 
19-11-1974 praying for the refund of the 


court-fee paid on the inemorandum of ap- 


peal filed under aforesaid circumstances- 
This petition hes been filed invoking the 
court’s inherent jurisdiction under Sec- 
tion 151, Civil Procedure Code. Mr, Ray 
urges that on the facts and circumstances 
of this case this is a fit case in which the 
court, in the interest of justice, should 
exercise its inherent powers and order re- 
fund of the court-fee paid on the memo- 
randum of appeal. 

Mr. Mohanty, the learned Additional 
Government Advocate, opposes the peti- 
tioner’s said prayer by submitting that 
the provisions in the Court Fees Act for 
the refund of court-fee are not applicable 
to the facts of this case; that the court, 
on the facts of this case, should not exer- 
cise its inherent power to order refund of 
the said court-fee; and that only in cases 
where the court-fee is paid on a mistaken 
or wrong calculation of the same, or by 
inadvertence or being called upon by the 
court to pay excess court-fee, which was 
not required under the law to be paid, 
then alone the court-fee paid can be 
ordered to be refunded and in no other 
case, According to Mr. Mohanty the 
court-fee paid on the memorandum of 
appeal is in accordance with law and the 
praver for refund of the same is not on 
the basis of any mistake in the payment 
of the same but only on the basis of the 
mistake in filing the appeal as stated 
above, and So the prayer for refund can- 
not be granted, 

3. In the Division Bench decision 
of this Court reported in AIR, 1961 Ori 
89 (Syed Sakhawat Hossain v. State of 
Orissa} it has been held:— 


“It is well settled that even in those 
cases which do not come within the scope 
of Sections 13, 14 and 15 of the Court 
Fees Act, a court has inherent power in 
certain circumstances to grant a refund 
of the court-fee already paid.” 


That view has been taken on a consi- 
deration of the decision reported in AIR 


- 1934 Mad 566 and AIR 1960 Andh Pra 


34. In the decisions reported in AIR 1936 
Cal 347 (Kumud Nath Das v. Govt, Plea- 
der): AIR 1943 Bom 50 (Ahmed Ebrahim 
Vorajee v. Govt. of the Province of Bom- 
bay); AIR 1950 Bom 4 (Vishnuprasad Na- 
randas v. Narandas Mohanlal); AIR 1935 
Cal 707 (Indu Bhusan Roy v. Secy. of 
State): AIR 1933 Oudh 170 (1) (Moham- 
mad Sadiq Ali Khan v. Ali Abbas) and 
ATR 1939 Lah 257 (Firm Hari Ram and 
Sons v. H. O. Hay) the Courts by exercis- 
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ing their inherent power under Section 
151, Civil Procedure Code ordered refund 
of the court-fee paid in those ‘cases. 


. In the Full Bench decision reported 
in AIR 1966 Cal 267 (Eagle Plywood In- 
dustries (P) Ltd. v. Amulya Gopal) it 
has, amongst other things, been held in 
paragraph 8 thereof that where the mat- 
ters are within the scope of Sections 13 
to 15 of the Court Fees Act, the provi- 
sions of those sections must be strictly 
applied, and in matters out of the scope 
of those sections the court has in certain 
circumstances inherent jurisdiction te 
order refund of court-fee on the principle 
that every court has inherent power to 
do real-and substantial justice for the ad- 
ministration of which it exists. 


Thus there is no doubt that the pro- 
visions of Sections 13 to 15 of the Court 
Fees Act are not exhaustive and that the 
inherent power of the court under Sec- 
tion 151, Civil Procedure Code can be 
exercised for the purpose of ordering re- 
fund of court-fee in a fit case even though 
that case does not come within the scope 
4 eecHone 13, 14 or 15 of the Court Fees 

ct. 


4, It was observed by Peacock, 
C, J., in Hurro v. Sooraodhonee, (1868) 9 
Suth WR ‘402: 


“Since Jaws are general rules 
they cannot regulate for all times to come 
so as to make express provisions against 
all inconveniences, which are infinite in 
number, and so that their dispositions 
shall express all the cases that may pos- 
sibly happen. It is the duty of the 
Judges to apply the laws not only to 
what appears to be regulated by their ex- 
press dispositions but to all the cases to 
which a just application of them may be 
made, and which appear to be compre- 
hended either within the express sense 
of the law or within the «consequences 
that may be gathered from it.” 


The inherent powers of this court, 
provided under Section 151, Civil Proce- 
dure Code are meant for the purpose of 
doing real and substantial justice in mat- 
ters before it, and the said power can 
justly and properly be invoked in the 
interest and/or to meet the ends of jus- 
tice where there is no other remedy avail- 
able to a party. Every court has power 
to act ex debito justitiae to prevent in- 
-justice or unnecessary hardship to a 
party, The inherent power has been con- 
ferred on the courts ‘to do the right and/or 
to undo a wrong in the administration of 
justice, and in that direction all neces- 
sary orders can be passed by virtue of 
the inherent powers excepting those 
which are expressly or by necessary im- 
plication prohibited by the law. 

Excepting such cases of prohibition, 
the law, for obvious reason, does not 
limit or restrict the exercise of the inhe- 
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rent powers by courts to any particular 
type or class of cases; and the courts also 
do not hazard to give an exhaustive list 
of cases in which the said power can be 
exercised. Exercise of such powers has 
to be left to the discretion of the courts 
who in the interest of justice and to pre- 
vent any abuse of the process of the court 
can and should pass necessary and sub- 
stantial order in that direction, though 
there may not be any provision for the 
same in the relevant law. 


5. In the Full Bench decision re- 
ported in AIR 1958 All 766, (Munna Lal 
v. Abir Chand) cited by Mr. Mohanty, 
the learned Judges on the facts of that 
ease disallowed the prayer of the appel- 
lant to refund the court-fee paid on that 
appeal. The facts, in short, on which the 
above decision was arrived at, are that 
the defendants filed the First Appeal and 
paid the ad valorem court-fee on the valu- 
ation of the suit. The decree against 
which the appeal was preferred was a 
conditional decree and it had been pro- 
vided in that decree that if the plaintiff- 
decree-holder made any default in mak- 
ing a certain payment within the time al- 
lowed then the suit must stand dismiss- 
ed. After the appeal was filed the plain- 
tiff-decree-holder made a default which 
resulted in the automatic dismissal of the 
suit. Accordingly the appeal became in- . 
fructuous. The appellants therefore ap- 
plied for the withdrawal of the same be- 
fore it was formally admitted by the 
court and the court allowed the said 
prayer. 


The appellant thereafter filed an ap- 
plication for the refund of the court-fee 
paid on the memorandum of the said ap- 
peal, and that matter was referred to a 
Full Bench of that court, which rejected 
the said prayer on the ground that the 
amount of court-fee in that case was paid 
properly and intentionally as the appeal 
otherwise would not have been enter- 
tained at all, On these facts they did not 
exercise their inherent power to grant 
the said prayer. Thus the facts and pre- 
mises in which the said decision was ar- 
rived at are entirely different from those 
in the present case before us and so the 
same is not an apt citation for this case. 


6. In the *case reported in AIR 
1966 Cal 267 relied upon by Mr. Mohan- 
ty, the court, on the facts of that case, 
held that no equitable consideration arose 
for making the order of refund of the 
court-fee. The facts of this case were 
that a memorandum of appeal was filed 
out of time, together with an application 
under Section 5 of the Limitation Act for 
condonation of the delay. In order to 
make the application under Section 5, it 
was necessary to affix stamps of the full 
value upon the memorandum of appeal. 
Without affixing such stamps, the appli- 
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tained. The petitioner moved that appli- 


cation and lost it, On these facts the 
learned Judges observed that the appel- 
lant had taken the risk of either being 
successful or losing the said application 
and simply because the said application 
became unsuccessful that is no reason for 
exercising the inherent powers of the 
court for passing an order of refund. 
Thus the said decision is distinguishable 
on facts. 


A few other decisions in which the 
prayer for refund of court-fees has been 
disallowed are all on facts different from 
the facts of the present case and do not 
afford a proper guideline to decide a 
jara of the present nature. 


The memorandum of appeal 
fled” in this case cannot at all be ac- 
cepted and entertained as an appeal, as 
mo leave for the filing of the appeal had 
actually been obtained, and accordingly 
in the eye of law there was no appeal 
before this court against the judgment 
and decree of the Single Judge. Merely 
because a memorandum of appeal with 
court-fee paid thereon was filed in the 
office of this court and the office append- 
ed a number to it, it did not become an 
appeal for any intent or purpose. This 
memorandum of appeal, as stated earlier, 
was filed because of the mistaken impres- 
sion of the counsel of the petitioner that 
leave to appeal as required had been 
granted in the case, though in fact no such 
leave had been granted, 


Relying on the mistaken impression 
of the lawyer the petitioner had to pay 
good money for no cause or purpose. As 
is evident from the facts of the case the 
lawyer, at the time he advised his client 
to pay the court-fees, was certainly 
labouring under an honest belief that the 
required leave had been granted. As soon 
as it was discovered that no leave had 
been granted to file the appeal, the peti- 
tioner’s lawyer made this move for the 
refund of the court-fee. The appeal thus 
was filed with the abovementioned mis- 
taken impression of the lawyer and the 
lawyer immediately on the discovery of 
the real fact has made a move for the 
refund of the court-fee, The appeal as 
such has not been entertained, nor any 
order on that appeal has so far been pass- 
ed by this court, The only matter which 
so far has been dealt with by this court 
is relating to the fact as to whether leave, 
as required, was granted or not. The 
matter which has come before us is only 
a matter relating to the refund of the 
court-fee and we are called upon to de- 
cide that matter on the petition filed to 
that effect. 


In the decisions reported in AIR 
1936 Cal 347, AIR 1943 Bom 50, AIR 1950 
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Bom 4. and AIR 1935 Cal 707 the princi- 
ple upon which the courts acted under 
Section 151, Civil Procedure Code seems 
to be that if a party paid court-fees which 
he was not liable to pay or paid court- 
fees more than what he was liable to pay 
through mistake or inadvertence, Gov- 
ernment could not be allowed to take ad- 
vantage of such mistake. 


In the facts and circumstances under 
which court-fee was paid in this case and 
as matters stand at present as stated 
above, in our view this it a fit case in 
which on equitable considerations and for 
doing proper justice to the case, the in- 
herent powers of the court can justly be 
exercised for passing an order directing 
refund of the ceurt-fee paid on the me- 
morandum which has been numbered as 
A. E. O. No, 31 of 1974. 


8. Accordingly a certificate be 
issued in favour of the petitioner autho- 
rising him to take refund of the court-fee 
paid by him on his aforesaid memoran- 
dum. The said memorandum be struck 
off from the registry of this court and be 
returned to the petitioner. 

MOHANTI, J.:— I agree, 


Petition allowed. 
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Raghunath Panda, Appellant v. Ra- 
dhakrishna Panda and others, Respon- 
dents. 

A. H. O. No. 17 of 1972, D/- 23-1- 
1975.* 

(A) Hindu Law — Joint family — 
Severance of joint status — Any acqui- 
sition subsequent to severance of joint 
status is self acquisition of person who 
acquiries property. (F. A. No, 26 of 1965, 
D/- 5-7-1972 (Orissa) Reversed). (Para 6) 

(B) Hindu Law — Alienation — Mad- 
ras School — Coparcener can alienate his 
undivided interest without consent of 
other coparceners. (F. A. No, 26 of 1965, 
D/- 5-7-1972 (Orissa), Reversed). (Para 7) 

B. K. Pal, for Appellant: N, V, Ram- 
das and P. V. Ramdas, for Respondents. 


G. K. MISRA, C. J:— One Sitaram 
Panda had three sons — Kalia Kanhu 
(who died in 1952), Jagannath (who died 
in 1925) and Khetrabati (Plaintiff No. 1). 
Raghunath (defendant No. 1) is the son 
of Kalia Kanhu and Gelha (defendant 
No. 2) is the widow of Debraj, another 
son of Kalia Kanhu, who died in 1937. 
Jagannath’s widow Subarni died jn 1959. 


*(Against Judgment of B. K. Ray. J., in 
. A. No, 26 of 1965, D/- 5-7-1972). 
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Hema (defendant No. 9) is the wife of 
plaintifi No. 1 and Radhakrishna (plain- 
tiff No. 2) is the son of plaintiff No. tl. 
Plaintiffs’ suit was one for partition of 
half interest in Schedules A, B and C pro- 
perties of the plaint, While asking for 
partition they also challenged the validity 
of the sale deeds Ext. 2 dated 26-11-34 
and Ext. J dated 20-1-36, Plaintiffs also 
asked for half share in the properties 
covered by Ext. H which were given to 
Subarni towards her maintenance and 
which defendant No. 1 alone appropriat- 
ed. Items 14 and 16 to 22 of the B Sche- 
dule property were claimed to be the 
self-acquisition of defendant No. 1 pur- 
chased by him on 6-5-1940 for which no 
document has been filed and on 30-9-1956 
by Ext. 6. Plaintiffs claim half share in 
these properties also. ` 

The defence case was that there was 
a partition by metes and bounds near 
about the year 1927. The acquisitions 
made by defendant No. 1 under Exts. J, 
H and 6 are valid-and defendant No. 1 
alone is exclusively entitled thereto. The 
properties referred to in Items 14 and 16 
to 22 of the B Schedule of the plaint were 
acquired by defendant No. 1 on 6-5-1940 
and 30-9-1956 and are his  self-acquisi- 
tions and are not partible. 

_ The trial court found that there was 
a partition by metes and bounds in 1927 
and that the suit for partition must fail. 
He, however, granted a decree for parti- 
tion in respect of the properties covered 
by Ext. H as those properties were al- 
lotted to Sabarni towards her mainte- 
nance and on her death in 1959 both the 
plaintiffs and the defendants were entitl- 
ed to divide the same, The trial court 
also found that defendant No. 1 would be 
entitled to the entire share of defendant 
No. 2 and he has acquired a title by ad- 
verse possession. 

Against the finding in respect of the 
properties covered by Ext, H, the defen- 
dants did not file any appeal or cross-ob- 
jection in the High Court, The decision 
of the trial court is accordingly conclud- 
ed so far as Ext. H is concerned, 
other words, the subject-matter of Ext. H 
is liable to partition between the plain- 
tiffs and the defendants. 


Being aggrieved by the judgment of. 


the trial court, the plaintiffs carried an 
appeal to the High Court. The First Ap- 
peal was ultimately heard by our learn- 
ed brother Justice. B. K. Ray. He record- 
ed the following findings:— 


(1) There was no partition by metes 
and bounds near about 1927; 

(2) There was severance of joint sta- 
tug amongst the parties 20 to 30 years 
prior to the filing of the suit in 1962; 

(3) Defendant No. 1 is not entitled to 
claim Items 14 and 16 to 22 of the B Sche- 
dule property as his self-acquisition: 
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(4) Transfer by plaintiff No. 1 in 
favour of defendant No. 9 under Ext. 2 
dated 26-11-1934 did not convey a valid 
title and consequently the father of de- 
fendant No. 1 did not acquire a valid 
title in respect of the same property 
under Ext. J dated 20-1-1936; 

(5) The property that fell to the share 
of defendants would be divided amongst 
them equally. 

2. The findings of the learned 
single Judge that there was no partition 
by metes and bounds near about 1927 and 
that there was severance of joint status 
amongst the parties 20 to 30 years prior 
to the suit were assailed before us in a 
somewhat luke-warm manner. After hav- 
ing gone through the evidence and hav- 
ing carefully heard the learned Advocates 
we are satisfied that those findings are 
unassailable and they are accordingly 
confirmed. 


3. It has already been stated that 
the finding of the trial court that the 
properties covered by Ext, H are partible 
was not challenged in the High Court by 
the defendants either by way of appeal 
or cross-objection, -That finding accord- 
ingly has become concluded. 


4. The onlv points for considera~ 
tion in this appeal are:— 

(1) Whether plaintiff No. 1 conveyed 
a valid title in favour of defendant No. 9 
by Ext. 2 dated 26-11-1934? 

(2) Whether the properties covered 
by Items 14 and 16 to 22 of the plaint B 
Schedule are the self-acquisitions of de- 
fendant No, 1? 

(3) Whether defendant No. 1 has ac- 
quired a valid title to the properties to 
which defendant No. 2 is entitled by ad- 
verse possession. 

5. On the last point the learned 
single Judge held against defendant No, 
1 and in our opinion rightly, This is not 
a suit In which the inter se right, title 
and interest of defendants 1 and 2 were 
litigated. The suit was filed by the plain- 
tiffs for partition. Defendant No. 1 did 
not even take up the plea that he has 
acquired a title by adverse possession to 
the properties of defendant No. 2. We 
accordingly confirm the finding of the 
learned single Judge on this point, 

6. The learned single Judge held 
that Items 14 and 16 to 22 of the B Sche- 
dule property are not the self-acquisitions 
of defendant No. 1 as there was sufficient 
nucleus in the family from out of which 
these properties could be acquired. This 
conclusion is directly contrary to his ear- 
lier finding that there was severance of 
joint status in the family 20 to 30 years 
prior to the suit. After severance of joint 
status is made, the erstwhile coparcener 
ceased to be a member of the coparce- 
nary. The doctrine of nucleus has applica- 
tion only when there is existence of a co- 


| 
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parcenary. Any acquisition: subsequent to 
the severance of joint status is the self- 
acquisition of the person who acquires 
the property. This aspect of the matter 
was unfortunately overlooked. The learn- 
ed single Judge’s finding must according- 
ly be reversed. We hold that Items 14 
and 16 to 22 of the B Schedule property 
awe the self-acquisitions of defendant No. 


7. The learned single Judge found 
that the alienation by plaintiff No, 1 in 
favour of defendant No. 9 by Ext. 2 dated 
26-11-1934 is invalid as by then there 
was existence of a coparcenary and one 
of the coparceners cannot alienate his 
undivided interest without the consent of 
the remaining coparceners. This conclu- 
sion is fallacious. It is untenable in its 
application to the Madras school of Hindu 
flaw where a coparcener can alienate his 
undivided interest without the consent of 
the other coparceners. It is unnecessary 
to refer to any authority (See paragraph 
259 of Mulla’s Hindu Law). The legal 
position is sufficient to dislodge the find- 
ing. It is unfortunate that the learned 
advocates for the parties did not bring 
this aspect of law to the notice of the 
learned single Judge. Plaintiff No. 1 was 
therefore entitled to transfer his undi- 
vided interest in favour of defendant No. 
9, Ext, 2 is valid, The validity of Ext. J 
was not challenged on any other ground 
excepting on the basis that Ext. 2 did not 
convey a valid title. Defendant No. 1 
has therefore a valid title to the proper- 
ty under Ext. J. 

8. We sum up our conclusions 
thus:—— 

(1) There was no partition by metes 
and bounds near about 1927 as pleaded 
by defendant No. 1; 

(2) There was a severance of joint 
status about 20 to 30 years prior to the 
suit; 

(3) The properties covered by Ext. H 
are partible; : 

(4) The properties covered by Ext. J 
are the gelf-acquisition of defendant No. 


(5) Items 14 and 16 to 22 of the plaint 
B Schedule property are. the self-acqui- 
sitions of defendant No. i 

9. On the aforegaid conclusions 
the suit for partition must succeed sub- 
ject to our observations in respect of dif- 
ferent classes of properties over which 
there was dispute. Any alienation made 
by the parties would be adjusted towards 
their share. If there was unequal land 
falling to the respective shares, it is open 
to the parties to ask for accounts in the 
final decree stage. 


10. In the result, the judgment of 
the learned: single Judge is set aside in 
part and appeal is allowed in part. The 
preliminary decree for partition be modi- 


Sailabala Baxi v. Johanas Bissoi 
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fied accordingly. In the circumstances, 
parties would bear their own > costs 
throughout. 
MOHANTI, J..— I agree. 
Appeal partiy allowed. 
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, Sailabala Baxi, Appellant v. Johanas 
Bissoi and others. Respondents. 
Second Appeal No, 233 of 1971. D/- 
6-1-1975.* 
(A) Constitution of India, Article 341, 
— Orissa Scheduled Areas Transfer of 
Property (by Scheduled Tribes) Regu- 
lation 1956 (2 of 1956). Section 2 (e) — 
“Scheduled Tribes” under, includes “Bho- 
trada” or “Dkotada” as indicated in Con- 
stitution (Scheduled Tribes) Order 1950 
and refers to the same community as 
“Bhotras” — Does not relate to any sub- 
caste of the named caste. AIR 1969 SC 
597 and AIR 1965 SC 1269 and AIR 1965 
SC 1557, Disting. (1969) 35 Cut LT 139, - 
Ref. to. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 597 = (1969) 2 SCR 997. 7 
(1950) 35 Cut LT 139 = ILR (1969) Cut 
7 


AIR 1965 SC 1269 = (1965) 1 SCR 316 7 
AIR 1965 SC 1557 = (1965) 2 SCR 877 7 

P. C, Mohapatra and D. Mohanty, 
for Appellant: Y. S. N. Murty and S, P. 
Raju, for Respondents, 

JUDGMENT:— Defendant No. 1 is 
in second appeal against the affirming de- 
cision of the learned District Judge, Kora- 
put in a suit for title, recovery of posses- 
sion or alternatively for recovery of the 
consideration money paid for the sale. 


2. Defendant No. 1, plaintiff al- 
leged, sold the land covered by plots 
numbers 267, 238, 239 and 482 appertain- 
ing to khata No. 137 of village. Kenduguda 
to plaintiff under a registered sale deed 
dated 31-12-1962 ha 1) for a considera- 
tion of Rs. 1,000/-. During the recent 
settlement operations, plaintiff claimed 
patta on the strength of his title and 
possession, Defendants 2 to 6 contested 
plaintiff's claim on the allegation that 
they were in possession before plaintiff 
got into possession and their surrender to 
defendant No. 1’s father-in-law for ar- 
rears of revenue was invalid and con- 
trary to the provisions of Orissa Regula- 
tion 2 of 1956. The final record-of-rights 
was published in the names of defendants 
2 to 6 After receiving the record of 
rights, defendants 2 to 6 forcibly entered 


*(From order of S. K. Mohanty, Dist. J., 
Koraput, in Title Appeal No. 29 of 1969, 
D/- 15-5-1971). 
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into the property on 27-10-1965 and cut 
away the standing crop, . A proceeding 
under Section 145 of the Code of Crimi- 
nal Procedure was initiated which termi- 
nated in favour of the defendants. Plain- 
tiff thereafter filed the suit on 8-7-1967. 


3. Defendant No. 1 took the stand 
that plaintiff knew that the other defen- 
dants were not able to pay the dues and 
had given up cultivation and relinquish- 
ed the land in favour of the land-holder 
Binayak Baxi and plaintiff had also made 
due enquiries and had come to learn that 
defendant No. 1 as pattadar was in pos- 
session of the land, Plaintiff had made 

ue enquiries and was satisfied about the 
‘defendants’ title and thereafter had en- 
tered into the sale transaction. Accord- 
ing to defendant No. 1, Orissa Regula- 
tion 2 of 1956 had no application because 
defendants 2 to 6 are not members of the 
Scheduled Tribes, 

Defendants 2, 3 and 6 who entered 
contest in a joint written statement took 
the stand that defendant No. 1 is the 
daughter-in-law of Binayak Baxi, the ex- 
intermediary of the inam village. Defen- 
dant No, 1 was not the pattadar of the suit 
property and had no right,. title or inte- 
rest to convey to plaintiff, The contest- 
ing defendants were Bhotras by caste 
and, therefore, belonged to the schedul- 
ed tribes and were entitled to the protec- 
tion of Regulation 2 of 1956. The disput- 
ed property was never in khas possession 
of the ex-intermediary and the unregis- 
tered deed of relinquishment from the 
second defendant was invalid in law be- 
cause no permission had been obtained 
as envisaged under the aforesaid Regula- 
tion. Even if there were a valid relin- 
quishment, the fresh settlement had to be 
with the necessary permision; otherwise 
it is bound to be affected in view of the 
provisions of the Regulation. Defendants 
4 and 5 laid no claim to the property. 


4, The learned Trial Judge found 
that the inami estate vested with effect 
from 1-7-1954 under the provisions of 
the Orissa Estates Abolition. Act; Binayak 
had no title to the disputed property and, 
therefore, defendant No. 1 acquired no 
title under the patta in her favour. While 
refusing to declare the title of plaintiff, 
the learned Subordinate Judge gave a 
decree for refund of the consideration 
money together with interest. He further 
recorded a finding that defendants 2 to 6 
were Bhotras — a community covered by 
Orissa Regulation 2 of 1956. 


5. The learned District Judge in 
appeal came to hold that the inamdar 
continued to have title to the property 
until 1-7-1963 on the basis of the com- 
promise es K). He further found that 
defendants 2 to 6 were members of the 
Scheduled Tribes and, therefore, the 
Orissa Regulation had application to 
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them, In the absence of the requisite 
permission the learned Appellate Judge 
held in agreement with the learned Sub- 
ordinate Judge that the relinquishment 
under Ext. B by the second defendant in 
favour of the inamdar Binayak was in- 
valid. He further found that the patta in 
favour of defendant No. 1 by Binayak 
was contrary to Section 5 of the Regula- 
tion as there had been no requisite per- 
mission and accordingly defendant No. 1 
obtained no title to the property. Accord- 
ingly he affirmed the decree of the learn- 
ed Subordinate Judge, is affirming 
decree is impugned in second appeal. 

6. Three contentions have mainly 
been raised on behalf of the appellant: 

(1) Defendants 2 to 6 are not mem- 
bers of the Scheduled Tribes and the 
finding reached in the courts below is 
contrary to law; 

(2) Even if they are members of the 
Scheduled Tribes, Section 5 of the Regu- 
lation has no application to the facts of 
the case; and 
__ 3) The order of refund of the con- 
sideration money is unwarranted, 

7. Contention No. 1: — Defen- 
dants 2, 3 and 6 in their written state- 
ment said that they were Bhotras by 
caste and were “covered by Scheduled 
Tribes as contemplated by the Constitu- 
tion of India and Regulation 2 of 1956 of 
Orissa”. Plaintiff as P, W. 1 stated:— 

“Defendants 2 to 6 are Bhotras by 
caste and they are of Scheduled Tribes. 
Defendant No. 1 did not examine herself, 
but her father-in-law was examined as 
D. W. 1. He did not lead any evidence 
in support of the plea that defendants 2 
to 6 were not members of the Scheduled 
Tribes. The other defendants led evi- 
dence to support the contention that they 
were Bhotras and belonged to the Sche- 
duled Tribes. 


Both the courts below have come to 
find that these defendants (2 to 6) are 
Bhotras, Under Section 2 (e) of the Re- 
gulations, “Scheduled Tribes’ shall mean 
“the Scheduled Tribes specified in res- 
pect of the State of Orissa in the Consti- 
tution (Scheduled Tribes) Order, 1950”, 
and in the said Order, so far as the State 
of Orissa is cogcerned, “Bhottada” or 
“Dhotada” occurring as Item No. 5 in the 
list declares members of the said commu- 
nity to be a Scheduled Tribe. 


Learned counsel for the appellant re- 
lies upon certain decisions of the Sup- 
reme Court. In the case of Parsram v. 
Shivchand, AIR 1969 SC 597, the court 
approved the earlier decisions in the case 
of Basavalingappa v. D. Munichinappa, 
AIR 1965 SC 1269 ar ‘in the case of 
Bhaiya Lal v. Harikrishen Singh, AIR 
1965 SC 1557. In Basavalingappa’s case 
(AIR 1965 SC 1269), it had ‘been said:— 
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Wherever one caste has 
another name it has been mentioned in 
brackets after it in the Order. Therefore, 
generally speaking, it would not be open 
to any person to lead evidence to esta~ 
blish that caste B is part of Caste A noti- 
fied in the order.” 
In the second case (AIR 1965 SC 1557). 
the court held:— 

riru the plea that the Dohar 
caste is a sub-caste of the Chamar caste 
cannot be entertained in the present pro- 
ceedings in virtue of the Constitution 
(Scheduled Castes) Order, 1950. ....sssscee 
In order to determine whether or not a 
particular caste is a scheduled caste with- 
in the meaning of Article 341, one has 
to look at the public notification issued 
by the President in that behalf. In the 
present case, the notification refers to 
Chamar, Jatav or Mochi and so in dealing 
with the question in dispute between the 
parties, the enquiry which the Election 
Tribunal can hold is whether or not the 
appellant is a Chamar, Jatav or Mochi. 
The plea that though the appellant is not 
a Chamar as such, he can claim the same 
status by reason of the fact that he be- 
longs to the Dohar caste which is a sub- 
caste of the Chamar caste, cannot be ac- 
cepted. It appears to us that an inquiry 
of this kind would not be permissible 
having regard to the provisions contain- 
ed in Article 341.” 


Dealing with the point raised in Pars- 
jas case (AIR 1969 SC 597), the court 
eld:— 


“These judgments are binding on us 
and we do not therefore think that it 
would be of any use to look into the 
pazeteers and the glossaries on the Pun- 
jab castes and tribes to which reference 
was made at the Bar to find out whe- 
ther mochi and chamar in some parts of 
the State at least meant the same caste 
although there might be some difference 
in the professions followed by their mem- 
bers, the main difference being that Cha- 
mars skin dead animals while Mochis do 
not. However that may be, the question 
not being open to agitation by evidence 
and being one the determination of which 
lies within the exclusive power of the 
President, it is not for us to examine it 
and come to a conclusior that if a per- 
son was in fact a mochi, he could still 
claim to belong to the scheduled caste of 
Chamars and be allowed to contest an 
election on that basis. ....sccsses r 


Relying on these decisions, Mr. Mohanty 
for the appellant contends that “Bhot~ 
ras” have not been declared as members 
of the Scheduled Tribes. The Presiden- 
tial order refers to “Bhottada” and not to 
“Bhotra”. Therefore, evidence could not 
have been received from the parties in 
support of the contention that defendants 
. 2 to 6 were really “Bhottadas”, Accord- 


we 
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ing to Mr. Mohanty, some observations of 
this court in the case of Damodar Moha- 
patra v. Raghunath Pradhani, (1969) 35 
Cut LT 139 cannot be taken to be good 
law in view of the pronouncements. of the 
Supreme Court referred to above. This 
Court said in paragraph 5 of the judg- 
ment: 

“Whether a Bhotra comes within. any 
of the sub-groups of Scheduled Tribes 
enumerated in Part IX is a pure question 
of fact. The decree-holder from the very 
start accepted the position that judgment- 
debtor No, 1 was a member of the Sche- 
duled Tribe. If any objection had been 
raised that he was not a member of the 
scheduled tribe the purchaser from judg- 
ment-debtor No. 1 and judgment-debtor 
No. 1 could have pleaded and proved that 
they belonged to one of the sub-groups 
of the Scheduled Tribes, I accordingly 
do not find any substance in the conten- 
tion of Mr. Ramdas that on a bare com- 
parison of the various classes of Schedul- 
ed Tribes in Part IX of the Order the 
court would come to a conclusion that 
judgment-debtor No. 1 was not a member 
of the Scheduled Tribe. ............ 7x 
Some of these observations may run 
counter to the rule indicated by the Sup- 
reme Court in the cases referred to above, 
but it is unnecessary to reach a final con~ 
clusion in this case on such score. 

Plaintiff and defendants 2 to 6 have 
taken the.stand that defendants 2 to 6 are 
Bhotras belonging to the Scheduled Tri- 
bes, The dispute in the present case does 
not relate to any sub-caste of fhe named. 
caste, Bhotras as pleaded in the case and 
Bhottadas as indicated in the Presidential 
Order refer to the same com- 
munity and the courts below ap- 
pear to have come to the correct con- 
clusion. I do not think, on the basis of 
the decisions of the Supreme Court refer- 
red to above, defendant No. 1 can suc- 
ceeded in her contention that defendants 
Nos. 2 to 6 are not members of the Sche- 
duled Tribes. The first contention must 
accordingly fail 


8. Contention No, 2. Section 5 of 
the Regulation 2 of 1956 provides:— 


“(1) No surrender or relinquishment 
of any holding or a part of a holding by 
a tenant to a landlord under any law for 
the time being in force and applicable to 
such tenancy, such tenant being a mem- 
ber of a Scheduled Tribe, shall be valid 
unless after such surrender or relinquish- 
ment the landlord thereof by whatever 
name called either settles the said holding 
or part of the holding as the case may be, 
with another member of a Scheduled 
Tribe or else retains it in his possession 
or settles it with any other person with 
the approval of the competent authority 
when such member of a Scheduled Tribe 
is not available, 
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(2) Any surrender or relinquishment 
shall be deemed to be a transfer of im- 
movable property within the meaning of 
this Regulation and except as otherwise 
provided in sub-section (1) the other pro- 
visions of this Regulation shall, so far as 
may be, apply. 


(SY eisie sesh Ss- araa aiios P datede 2 
According to defendants 2, 3 and 6, they 
were tenanis in possession of the proper- 
ty. Defendant No. 1 took the stand that 
defendant No, 2 had relinquished the te- 
nancy interest in the property by Ext. B 
dated 8-6-1959 in favour of her father-in- 
law Binayak. Binayak in his turn, ac- 
cording to defendant No. 1, granted a 
patta in her favour two days thereafter 
under Ext. C. Once it is held that de- 
fendants 2, 3 and 6 were members of the 
Scheduled Tribes and in view of the con- 
ceded position that defendant No. 1 is not 
a member of the Scheduled Tribes, Sec- 
tion 5 of the Regulation is certainly at- 
tracted, Only when the settlement was 
in favour of a member of the Scheduled 
‘Tribes Binayak’s action would not have 
been open to dispute. The view taken by 
the courts below about the effect of Sec- 
tion 5 of the Regulation is thus not open 
to challenge. 


9. Contention No, 3. The finding 
of the courts below is that the sale deed 
(Ext, 1) is for good consideration and a 
sum of Rs, 1,000/- had been received by 
defendant No. 1 from plaintiff. Accord- 
ingly on the finding that plaintiff is not 
entitled to have his title declared on the 
footing of Ext. 1, the learned Subordi- 
nate Judge decreed refund of the consi- 
deration money for which there is a spe- 
cific prayer in the plaint. The Lower Ap- 
pellate Court has upheld that part of the 
decree. Defendant No, 1 has failed to 
establish her specifie plea that her defect 
of title was known to plaintiff at the time 
the sale transaction took place. I do not 
think there is any justifying circumstance 
to relieve defendant No. 1 — vendor from 
the direction in the decree for refunding 
the consideration money. There is no 
justification for defendant No. 1 to ap- 
propriate the consideration money when 
she is unable to pass good title to plain- 
tiff. That part of the decree also is not 
open to attack in my view. 


10. The second appeal must ac- 
cordingly fail. It is dismissed with costs 
throughout. 


Appeal dismissed. 
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G. K. MISRA, C. J.. P. K. MOHANTI 
AND N. K. DAS, JJ 


Magulu Jal and others, Appellants v. 
Bhagaban Rai and others, Respondents. 


Second Appeal No. 340 of 1970. D/- 
15-4-1975.* 


_ (A) Constitution of India, Art, 162 — 
Executive instruction — Bhogra Tenures 
in ex-State of Sonepur in Orissa — Inci- 
dents of — Abolition of Tenures by exe- 
cutive instruction in the form of Press 
Note — Validity. 

Bhogra lands in all the former States 
of Orissa (in the ex-State of Sonepur in 
the instant case) which had been granted 
to headmen differently called in different 
States, belonged to the State and they 
had been granted towards remuneration 
of the headman for management of the 
villages. (Para 5) 

The gaontias had no proprietary rights 
in the Bhogra lands which they enjoyed 
towards remuneration for management of 
the villages, Their rights were wholly 
precarious. They had no right of transfer 
in any manner excepting by way of lease 
for a short period. They were liable to 
be evicted for contravention of the law 
unless the Durbar (Ruler) condoned the 
delinquencies. AIR 1975 Orissa 146, Rel. 
on. (Para 5) 


The source of the Collector’s autho- 
rity to convert Bhogra lands into raiyati 
lands and to settle them on tenants is 
derived from a Press Note issued by the 
Government on 2-2-1956. The Press Note 
is a piece of executive instruction. By 
the Press Note itself there is a declara- 
tion that the Gauntia system prevailing 
in the ex-State of Sonepur was abolished 
with effect from ist April, 1956. The abo- 
lition of Bhogra lands was, therefore, the 
result of the policy decision taken by the 
Government, In the absence of any law 
to the contrary, the State, as the proprie- 
tor, had full power and authority to abo- 
lish the Gauntia system and to issue ad- 
ministrative instruction to subordinate 
officers as to how to deal with those lands 
for conferment of occupancy right. 


{Paras 6, 7) 
® 
(B) Constitution of India, Article 162 
—- Executive instructions — Press Note 


issued by Government relating to aboli- 
tion of Bhogra tenancies and abolition of 
Gaontia system — Instructions issued by 
Orissa Board of Revenue — Procedure to 
be followed by authorities — Principles 
of natural justice, applicability. 


*(From decision of R, N. Panda, Sub-J., 
Bolangir, in T, A. No. 68/18 of 1966-67, 
D/- 18-8-1970). 
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The Press Note does not prescribe 
any procedure of enquiry as to how set- 
tlement is made by subordinate Officers. 
There is, therefore, no statutory or codi- 
fied rule and the enquiry must proceed in 
accordance with the principles of natural 
justice. The principles of natural justice 
in a case of this nature will be fulfilled 
by the Collector even by obtaining infor- 
mation in any way he thinks best. He 
“would, however, give a fair opportunity 
to parties in knowing the information and 
in correcting or contradicting it. That 
means, he must fairly listen to both sides 
and must act in good faith. There is, 
therefore, no substance in the contention 
that in the absence of any procedure 
prescribed in the Press Note it is invalid 
or without jurisdiction. AIR 1972 Orissa 
224 (FB), Rel. on. (Para 8) 

However, after the Press Note was 
given by the Government, Instructions, 
intituled as ‘“Board’s Instructions on the 
Disposal of Gaunti Abolition and Bhogra 
Conversion Proceedings in the Sonepur 
Sub-Division of Bolangir District”, were 
issued by the Orissa ‘Board of Revenue. 
In those instructions, detailed procedure 
was laid down as to how enquiry is to be 
made in Bhogra conversion proceeding. 


(Para 9) 
The Board’s Instructions were intra 
vires and were supplementary to the 


Press Note and the Press Note was to be 
implemented in accordance with the 
Board’s instructions, These instructions 
lay down in clear terms the procedure to 
be followed which conforms to the prin- 
ciples of natural justice, On this ground 
also the contention that no procedure was 
prescribed for settlement of raiyati lands 
on occupancy tenants must be rejected. 
O. J. C. No. 261 of 1966, D/- 11-2-1970 
(Orissa), Approved. (Para 9) 


(C) Civil P. C. (1908), Section 9 — 
Jurisdiction of Civil Court — Press Note 
issued by Government abolishing Gaontia 
system and converting Bhogra lands — 
Order of Collector under the authority of 
Press Note — Remedy of aggrieved party. 
(Constitution of India, Article 226). 


An appeal to the Revenue Divisional 
Commissioner against the order of set- 
tlement made by the Collector within a 
period of thirty days wase provided in the 
Board’s intructions, On the conclusion 
that the Board’s instructions are valid 
and legal, the contention that no right of 
appeal was provided against the Collec- 
tor’s order of settlement is without sub- 
stance, (Para 10) 


When an appellate forum was provid- 
ed, the Revenue Divisional Commissioner 
should go into merits and could not dis- 
miss the appeal on the ground that a 
civil suit was pending and the dismissal 
of the- appeal on that ground, is clear- 
ly without jurisdiction. The Civil 
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Court has a very limited jurisdiction. The 
remedy open to the appellant in such a 
case is to challenge the appellate order 
of the Revenue Divisional Commissioner 
under Article 226 of the Constitution for 
a writ of certiorari to quash the order 
and for a writ of mandamus to direct the 
Revenue Divisional Commissioner to hear 
the appeal on merits. Where they did not 
take such a step, the adverse appellate 
order against them stands. AIR 1966 SC 
1438, Rel. on. (Para 10) 


_(D) Civil P. C. (1908), Section 9 — 
Jurisdiction of Civil Court—Exclusion — 
Principles — In case jurisdiction is ex- 
cluded if it can interfere with orders of 
statutory tribunals. 1973 (1) CWR 203, 
Overruled, Observation to the contrary 
in (1970) 36 CLT 519, Dissented from. 


_ „On the question of exclusion of ju- 
risdiction of Civil Courts, the following 
peraereles may. be laid down as well set- 

ed: 


_ Ü) Exclusion of the jurisdiction of 
Civil Court is not to be readily inferred. 
Such exclusion must either be explicitly 
expressed or clearly implied. 

Gi) Even if jurisdiction is so exclud- 
ed, Civil Courts have jurisdiction to exa- 
mine into cases where the provisions of 
the Act have not been complied with or 
the statutory tribunal has not acted in 
conformity with the fundamental princi- 
ples of judicial procedure. Civil Court 
would interfere if it finds the order of 
the special tribunal is unfair, capricious 
or arbitrary. 


(iii) Where a liability not existing at 
common law is created by statute which 
at the same time gives a special and par- 
ticular remedy for enforcing it, a remedy 
provided by the statute must be followed 
and the Court’s jurisdiction is ousted. 
The scheme of the particular Act is to be 
examined to see if remedies normally as- 
sociated with actions in Civil Suits are 
prescribed by the statute. 


(iv) The Legislature may entrust the 
special tribunal or body with a jurisdic- 
tion which includes the jurisdiction to 
determine whether the preliminary state 
of facts. exists as well as the jurisdiction, 
on finding that it does exist, to proceed 
further or to do something more. The 
Legislature shall have to consider whe- 
ther there shall be an appeal from the 
decision of the tribunal as otherwise 
there will be none. In cases of this 
nature, the tribunal has jurisdiction to 
determine all facts including the existence 
of preliminary facts on which exercise of 
further jurisdiction depends. In the exer- 
cise of the jurisdiction the tribunal may 
decide facts wrongly or if no appeal is 
provided therefrom there is no appeal 
from the exercise pf such jurisdiction. 


(v} Even in a case when the Civil 
Court would have jurisdiction on a find- 
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ing that the special tribunal has acted 
beyond the scope of its authority as in 
point No, (ii), it cannot substitute its own 
decision for that of the tribunal but would 
give a direction to dispose of the case in 
accordance with law. (1968) 34 Cut LT 
1169 and ILR (1973) Cut 826, Approved. 
Case law discussed. (Para 20) 


Held (applying the aforesaid princi- 
ples to the facts of the instant case), that 
the Press Note which was an administra- 
tive instruction conferred jurisdiction on 
the Collector to settle the resumed 
Bhogra lands on occupancy rights on per- 
sons in possession on 1-7-1955. The right 
to get such land on occupancy tenancy 
did not exist at common law and was 
created by the. Press Note. The 
Press Note also provided special 
remedy before the Collector against 
whose order an appeal was pro- 
vided to the Revenue Divisional Commis- 
sioner under the instructions of the Board 
of Revenue. The Press Note read with 
the instructions of the Board of Revenue 
prescribed procedure and remedies nor- 
mally associated with actions in civil 
suits, The intendment of the administra- 
tive instruction is to impliedly oust the 
jurisdiction of the Civil Court. 

(Para 21) 


Under the Press Note the Collector 
had the jurisdiction to determine as to 
which persons were in possession of the 
Bhogra lands on 1-7-1955. This fact is 
not a jurisdictional fact. The Collector 
in the exercise of jurisdiction determined 
the factum of possession and in so doing 
he might decide the question wrongly. 
The mistake, if any, could be corrected 
by way of appeal to the Revenue Divi- 
sional Commissioner. The Civil Court has 
no jurisdiction to examine the sufficiency 
or adequacy of the materials in support 
of the Collector’s decision and cannot sit 
in appeal over the Collector’s order. 

(Para 22) 


The resumed lands belonged to the 
State which is to settle occupancy raiyats 
therein, It is a matter which les entirely 
in the discretion of the State. The State 
as a benevolent landlord resorted to a 
fair and equitable policy decision that the 
lands would be settled on those who were 
in actual physical possession on 1-7-1955. 

Courts are not to settle those lands. 
(Para 23) 


In such a case also, the Civil Court 
cannot take fresh evidence to determine 
which person was in possession on the 
particular date and as such is entitled to 
settlement. The Civil Court can only 
examine if the Collector’s order is unfair, 
arbitrary or capricious. Such a conclusion 
can be reached if on the materials placed 
before the Collector a reasonable man 
could not have reached the same conclu- 
sion, However unsatisfactory the Collec- 
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tor’s conclusion may be, it cannot be set 
aside merely because a different view 
could be taken by the Civil Court on the 
materials before the Collector, Similarly, 
the correctness of the Collector’s view 
cannot be tested in the light of evidence 
addued before the. Civil Court. (Para 24) 

Held further that in making the set- 
tlement, provisions of the Press Note and 
Board’s instructions were fully and me- 
ticulously complied with and the Collec- 
tor did not fail to act in accordance with 
the fundamental principles of judicial 
procedure, z 

As the Courts below were not alive 

to the aforesaid legal position, allowed 
p evidence :to be taken in the suit 
and on that evidence recorded the conclu- 
sion that plaintiffs were in possession on 
1-7-1955 and declared title in their favour 
as if the Civil Court had authority and 
jurisdiction to settle the lands on occu- 
pancy right on the plaintiffs, they clearly 
acted without . jurisdiction and their 
judgments were liable to be set aside. 
1973 (1) Cut WR 203, Overruled, Obser- 
vations to the contrary in (1970) 36 Cut 
LT 519, Dissent from; (1971) 37 Cut LT 
1152 and (1974) 40 Cut LT 549, Approved. 

i (Paras 27, 28) 

(E) Orissa Merged Territories (Vil- 
lage Offices Abolition) Act (10 of 1963), 
Sections 1 (3), 3 — Act was brought into 
force by notification in the ex-State of 
Sonepur on 1-12-1972 — Retrospective 
operation. 

The Act which was brought into 
force by notification in the ex-State of 
Sonepur on and from 4-12-1972, is not 
retrospective in operation. The Act has 
no application even though it came into 
force during the pendency of the second 
appeal arising out of a suit which chal- 
lenged a completed settlement, 

Once the Bhogra lands vested în the 
State under the Press Note, Section 3 of 
the Act cannot have any further opera- 
tion. There cannot be a second vesting. 
This itself furnishes the intrinsic evidence 
that Bhogra lands, vested in the State 
under the Press Note read with the 
Board’s administrative instructions, would 
be governed by the procedure. prescribed 
therein and the Act would have no ap- 
plication. The Act becomes effective only 
with reference*to date it is brought into 
force in any particular area. 

Even if no settlement hag been made 
either under the Press Note or under the 
Act, claims of the. parties cannot be liti- 
gated under old titles as on vesting of 
Bhogra lands in the State the prior titles 
are extinguished and fresh title would 
acerue only on settlement, 

Settlement made under the Press 
Note before the Act came into force whe- 
ther prior to the suit or during the pen- 
dency of the litigation would be governed 
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by the provisions of the Press Note. Civil 
Court will have no jurisdiction to set 
aside such settlement except in the limit- 
= ora already pointed out. (See 


- Settlement made under the provisions 
of the Act during the pendency of a liti- 
gation would be governed by the provi- 
Sions of the Act. (Para 38) 
Cases Referred: Chronological Paras 
AIR 1975 SC 434 = (1975) 1 SCC 106 16 
ae Orissa 146 = (1975) 41 Cut LT 

5 
(1974) 40 Cut LT 549 4 
ILR (1973) Cut 826 = 39 Cut LT 975 19 
(1973) 1 Cut WR 203 4 

ILR (1972) ba 
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can 37 Cut LT 1152 = (1971) 2 Cut WR 
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(1970) 36 Cut LT 519 , 4 
(1970) O, J. C. No, 261 of 1966, D/- 11-2- 
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ATR 1969 SC 78 = (1968) 3 SCR 662 14 
(1968) 34 Cut LT 1169 = ILR (1968) E 
1 


1010 
AIR 1966 SC 1438 = (1966) 3 SCR 214 10 
AIR 1940 PC 105 = 67 Ind App 222 13 
ATR 1935 Mad 725 18 
AIR 1935 Mad 764 = 69 Mad LJ 544 18 


1911 AC 179 = 80 LJKB 796 8 
(1888) 21 QBD 313 = 36 WR 776 12 
(1859) 6 CBNS 336 = 141 ER 486. 11 


S. C. Mohapatra, for Appellants; B. K. 
Pal and R. K. Patro (Standing Counsel), 
for Respondents. 


G, K. MISRA, C. J.:.— The case of 
the plaintiff may be stated in short. Sche- 
dules A, B and C of the plaint constitute 
the disputed lands. A and B Schedules 
are Bhorga lands. They were a part of 
holding No. 1 of the 3rd settlement (1927) 
in the ex-State of Sonepur. Schedule A 
and B lands respectively comprise 3.21 
acres and 15.52 acres. Schedule C lands 
were in holding No. 48 of the 3rd settle- 
ment and were raiyati lands with an area 
of 39.84 acres. All the three schedule lands 
were recorded in the name of Jaisingh 
Rai, father of the plaintiffs, in the 3rd 
settlement, 


Schedule A and B lands were con- 
verted into rayati by order (Ext, N) of 
the Collector, Bolangir, om 16-12-1962 in 
Bhogra Conversion Proceedings in respect 
of village Siali in which the suit lands 
are situated. Jaisingh Rai died on 16-11- 
1954. Til his death he was in peaceful 
physical possession of the disputed lands 
in his own right, title. and interest. After 
his death plaintiffs inherited the proper- 
ties and were in possession thereof. At 
the time of harvest of the crops in 1957, 
defendants 1, 6 and some other defendants 
disturbed the possession of the plaintiffs. 
In a proceeding under Section 145, Crimi- 
nal Procedure Code the possession of the 
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plaintiffs was . declared in respect of A 
and B Schedule lands. The preliminary 
order in that case was passed on 23-11- 
1957, Thereafter plaintiffs leased out A 
and B Schedule lands to Bhikari Das and 
Udhaba Sahu for one year and cultivated 
the C Schedule lands themselves. De~ 
fendants again created disturbance. An 
order under Section 145, Criminal Proce- 
dure Code in respect of A and C Sche- 
dule lands was passed in their favour on 
10-7-1963. In the current settlement of 
the year 1955-56 possession of A Sche- 
dule lands had been recorded in the 
names of defendants 1 and 2 and the 
Collector on the basis of such recording 
settled A Schedule lands in the names of 
defendants 1, 6, 9. 14, 17 and 19 on rai- 
yati basis. Plaintiffs fled an appeal in 
1963 against the order of the Collector 
before the Revenue Divisional Commis- 
sioner which was dismissed by the order 
(Ext, 11) on 15-3-1966. The suit was filed 
on 16-5-1964 during the pendency of the 
appeal before the Revenue Divisional 
Commissioner for declaration of title and 
recovery of possession of the disputed 
lands after setting aside the order of the 
Collector (Ext. N) dated 16-12-1962 settl- 
ing A Schedule lands on the defendants 
on raiyati basis. 


,. Defendants 1 to 3, 6, 7, 9 to 11, 14, 
17, 19, 20 and 23 filed a joint written 
statement. Most of the facts are not dis~ 
puted. It was averred that the ancestors 
of the defendants were raiyats of the dis- 
puted lands for more than sixty years. 
They had reclaimed the land by being 
brought into the suit village by the an- 
cestors of the plaintiffs. They were in 
cultivating possession and as such A 
Schedule lands were recorded in the cur- 
rent settlement in 1955-56 in their names. 
The order of the Collector settling A 
Schedule lands on them is valid and legal 
and the Civil Court has no jurisdiction to 
annul the settlement. 


2. The learned Munsif, Sonepur, 
after allowing parties to go into evidence 
on all disputed questions held that plain- 
tiffs were in possession of the disputed 
lands all through and defendants were 
not in possession and that the order of the 
Collector settling A Schedule lands on 
the defendants in the Bhogra Conversion 
Proceedings was contrary to law and the 
Civil Court had jurisdiction to set it 
aside. He set aside the settlement on the 
defendants in respect of A Schedule lands 
and granted a decree for declaration of 
title and recovery. of possession of the 
disputed lands. ; 


The contesting defendants filed an 
appeal before the Subordinate Judge, 
Bolangir, which was dismissed. Those 
defendants filed the second appeal. Du- 
ring the pendency of the second appeal 
the Orissa Merged Territories (Village 
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Offices Abolition) Act, 1963 (Orissa Act 
10 of 1963) (hereinafter to be referred to 
as the Act) came into force in the ex- 
State of Sonepur from 1-12-1972. 

3. The second appeal came up be- 
fore Mohanti, J., for hearing. On ac- 
count of conflict of views in several 
Single Judge decisions of this Court he 
referred the matter to a Division Bench. 
S. K. Ray and K. B. Panda, JJ., heard 
the second appeal. Both the learned 
Judges agreed that the second appeal is 
to be dismissed in regard to B and C 
Schedule lands. They, however, differed 
in respect of A Schedule lands, Panda, 
J. concluded thus:— 

“In fine, therefore, the appeal will 
succeed to the extent of ‘A’ Schedule 
lands as the same have been settled with 
some of the defendants by the Collector. 
The Civil Court decree, which is without 
jurisdiction, will not affect it, It is open 
to the aggrieved party. if so advised, to 
pursue the remedy in the revenue forum. 
Since the matter is not before us under 
Section 13 of the Act, we express no opin- 
ion on the propriety of the settlement 
and we wish to make it further clear that 
the revenue authorities are not bound by 
any observation made while disposing of 
the appeal.” 

S. K. Ray, J.. observed as- follows:— 

“In my opinion, therefore, the juris- 
diction of the Civil Court in the instant 
case is not ousted and the suit was right- 
ly entertained, and even now taking into 
consideration the subsequent event of 
the introduction of the Act in Sonepur, 
the plaintiffs are entitled to recover pos- 
session of the suit lands. In my opinion, 
the appeal shall fail in its entirety, even 
in respect of the Schedule A lands.” 

A On account of conflict of views in 
several Single Judge decisions and differ- 
ence of opinion in the Division Bench and 
importance of the points in issue the case 
was referred to a Full Bench. This is 
how the matter has come before us, 


4, On the contentions advanced 
by the learned Advocates on either side 
the following questions arise for determi- 
nation: 

(i) Did the proprietary rights in 
Bhogra lands vest in the State? 


(ii) Had the Collector of Bolangir 
(defendant No. 24) authority to convert 
the Bhogra lands into raiyati and make 
settlement of the raiyati lands under the 
Press Note dated 2-2-1956 ? 

(iii) Is the order of settlement of the 
Collector invalid and illegal in the ab- 
sence of provision in the Press Note pres- 
cribing the procedure for enquiry before 
settlement is made? 

Gv) Is any appeal provided against 
the order of the Collector and, if so, if 
it is valid 2 


M. Jal v. B. Rai (FB) (Misra C. J.) 


fPrs, 2-5} Ori. 223 


(v) Has the Civil Court jurisdiction 
to annul the settlement made by the Col- 
lector? If so, what is the scope and am- 
bit of that jurisdiction ? 

(vi) Is the Act which came into force 
in the ex-State of Sonepur from 1-12- 
1972 applicable to the settlement mede 
by the Collector on 16-12-1962? Is the 
jurisdiction of the Civil Court barred 
under the Act to annul any settlement. 
made by the Collector ? 

(vii) Do Pasupati Mahanto v, Damo- 
dar Mahanto, (1970) 36 Cut LT 519. Dhanu 
Malik v. Lal Sitanshu Sekhar Singh Deo, 
(1971) 37 Cut LT 1152, Kia Pateluni v. 
Ghasana Naikani, (1973) 1 Cut WR 203 
and Chandrabhanu Naik v. Mst. Gomati 
Naikani, (1974) 40 Cut LT 549 lay down 
the correct law? y 

(viii) To what extent the views ex- 
pressed by our learned brothers S. K. Ray 
and K. B, Panda, JJ., in the differing 
judgments are sustainable ? 

(ix) To what relief. if any, are the 
plaintiffs entitled? 

5. Point No. @:— Bhogra lands 
in all the former States of Orissa which 
had been granted to headmen different- 
ly called in different States, belonged to 
the State and they had been granted to- 
wards remuneration of the headman for 
management of the villages. In para, 12 
at page 14 of the Report on Land Tenures 
and the Revenue System of the Orissa 
Chattisgarh States by R. K. Radadyhani 
I. C. S.. Vol. L the incidents) of the 
Bee tenures have been given as fol- 

ows:— 


“12, Headmen without proprietary 
rights: — While in some attisgarh 
States, and in Gangpur State in the Orissa 
Agency, the gaontias have been attempt- 
ing to arrogate to themselves the status 
of proprietors as in the adjoining areas of 
the Central Provinces, in no ease has pro- 
prietary status been granted te the village 
headmen. It is categorically laid down in 
the patta or theka of every gaontia that 
he is not at liberty to alienate or partition 
his right in any way, and any violation 
of this rule results in forfeiture of the 
theka. 

XX XX XX Xx” 

This general observation receives full 
support in paragraph 25 at page 267 in 
Vol, HI which specifically deals with the 
ex-State of Sonepur. Paragraph 25 runs 
thus:— 

"25. Villages may not be transferred 
by the gaontia by sale, gift etc., and the 
gaontia is liable to be ejected for such an 
act. The Ruler may however condone the 
act by the levy of a suitable penalty. The 
succession to gaontia villages is. govern- 
ed by personal law but only one person 
may succeed, The gaontias and theka- 
dars hold bhogra lands in the village. 
Co-sharers in the bhogra lands may be 
created by the gaontia as a private ar=- 
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rangement and this will not be interfered 
with by the State usually: the gaontia 
cannot eject co-sharers except through a 
Court on the ground that management of 
the village is interfered with but if the 
gaontia’s post passes to another family 
the co-sharers lose their rights. Bhogra 
lands cannot be leased out for a longer 
period than one year without the sanc- 
tion of the Ruler but a portion may be 
leased out for three years. xx XX xx” 

The same is the rule laid down in 
Section 5 (4) of the Bhumi-bidhi, (Sone- 
par State Code), Vol, I, Section 5 (4) runs 

usi-— 

“Section 5 — The liabilities of all 
classes of village-holders, as have been 
described and dealt with in this chapter, 
to be ejected from the village, shall be 
for violation of any of the following con- 
ditions, namely; 

General rules for ejectment of all 
classes of village holders: 

XX XX xx xx 

(4) Transferring by sale, mortgage, 
gift, dowry, etc., either the village or any 
portion thereof, It is provided, however, 
in this connection that if on enquiry by 
the Durbar or by any revenue officer au- 
thorised by the Durbar, it be found fea- 
sible that the gaontia aforesaid for his il- 
legal act be condoned by imposing a suit- 
able penalty, on him and the gaontia pays 
such suitable penalty, the possession of 
the village by the gaontia may be allow- 
a to continue by the order of the Dur- 

ar, 

xx xx XX xx” 

Thus the Reports of Ramadhyani as 
well as the Bhumi-bidhi clearly indicate 
that the Gaontias had no proprietary 
rights in the Bhogra lands which they en- 

‘\joyed towards remuneration for manage- 
ment of the villages. Their rights were 
wholly precarious. They had no right of 
transfer in any manner excepting by way 
of lease for a short period. They were lia- 
ble to be evicted for contravention of the 
law unless the Durbar (Ruler) condoned 
the delinquencies, 


We had to examine the incidents of 
Bhogra tenures in the ex-State of Bolan- 
gir in Gopaleswar Dharua v. State of 
Orissa, (1975) 41 Cut LT 387 = (AIR 1975 
Orissa 146), with referegce to the law 
prevailing there. In paragraph 8 of the 
judgment we reached the following con- 
clusion:— 

“The legal position that existed in 
the ex-State of Bolangir prior to the com- 
ing into force of the Act on 3-3-1950 was 
that the Thekadar had no right, title and 
interest in the Bhogra lands except that 
he was in possession thereof towards the 
semiuperation for management of the vil- 
age,” 

The view we had taken appliés to the 
ex-State of Sonepur though the prevail- 
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ing laws in both the States were differ- 
nt. 

6. Points Nos, (ii) and (iii):— The 
source of the Collector's authority to 
convert Bhogra lands into raiyati lands 
and to settle them on tenants is derived 
from a Press Note issued by the Govern- 
ment on 2-2-1956. So far as material, it 
may be extracted: 

“Abolition of Gaontia system and 
conferring occupancy rights on Bhogra 
lands with fair rent to those attached to 
the office of the Gaontia. 

It has been decided by Government 
that the Gaontia system now prevailing 
in the sub-divisions of Kalahandi Sadar, 
Dharmgarh and Sonepur will be abolished 
with effect from the lst April, 1956. 
Bhogra lands attached to the office of the 
Gaontia will be settled with occupancy 
rights therein on fair and equitable rent 
in favour of the person in actual posses- 
sion as on the ist day of July, 1955, sub- 
ject to reservation of a fraction of the 
Bhogra lands in favour of Grama Sabha 
on i sore pene 


4, “Collectors on haan “authorised to 
confer occupancy rights in respect of 
Bhogra lands with the exception of lands 
to be reserved in favour of Grama 
Sabhas, 


xx xx XX xx 

6. Persons desirous of availing them- 
selves of this opportunity of acquiring 
occupancy rights in respect of Bhogra 
lands held by them may apply to the 
Collector of the district of any other Re- 
beer Officer authorised by him in this 

e a Rad 


T. The Press Note is a piece of 
executive instruction. By the Press Note 
itself there is a declaration that the Gaun- 
tia system prevailing in the ex-State of 
Sonepur was abolished with effect from 
ist April, 1956. The abolition of Bhogra 
lands was, therefore,. the result of the 
policy decision taken by the Government. 
In the absence of any law to the cont- 
rary the State as the proprietor had full 
power and authority to abolish the Gaun- 
tia system and to issue administrative in- 
struction to subordinate: officers as to how 
to deal with those lands for conferment 
of occupancy right, 


8. The question which was se- 
riously mooted by Mr. Pal was that the 
Press Note does not prescribe the proce- 
dure of enquiry as to how settlement is 
to be made by subordinate officers. The 
settlement would confer civil rights and 
in the absence of a procedure the settle- 
ment is invalid and without jurisdiction. 

In Pramila Dei v. Secy. Board of Se- 
condary Education, Orissa, Cuttack, ILR 
(1972) Cut 469= (AIR 1972 Orissa 224) (FB) 

a Full Bench of this Court examined simi- 
ie contentions in connection with exami- 
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the Bihar provision stands in glaring 
contrast to similar provision in the other 
Acts. Even on payment of all arrears of 
rent it does not relieve the tenant from 
his liability to be evicted on the ground 
of non-payment of rent. I have, there- 
fore. differing from my own judgment, 
to which I shall refer hereinafter, ven- 
tured to take the view—as I thought it 
was just and proper to do so—thit the 
expression “arrears of rent” occurring 
in Section 11-A must be interpreted to 
mean arrears of rent falling due during 
the period of the suit, which expression, 
in certain circumstances, may mean 
period of appeal or appeals, on the basis 
of the well known principle that an ap- 
peal is a continuation of the suit. But, in 
my considered judgment, it will be high- 
ly unjust. unreasonable and incongruous 
in the context and the nature of the 
Bihar provision, to permit the expression 
to embrace within its ambit arrears of 
rent which had accrued due prior to the 
institution of the suit. A provision like 
Section 113A of the Bihar Act was not 
brought to our notice occurring in any 
other State Statute. 


14. In Bholanath Tewary v. Kuer 
Rup Narain Singh Trust, (1967 BLJIR: 
397), sitting singly, I took the view, fol- 
lowing several Madras decisions given 
with reference to Section 114 of the 
Transfer of Property Act, that— 


Matas I do not think that the court 
is concerned with the law of limitation 
while making an order under Sec. 11-A 
‘of the Act. It does not fix any period for 
which a direction for deposit of arrears 
of rent can be made. Nor is the period 
for such a direction fixed under the Limi- 
tation Act. That being so, on the princi- 
ple that the remedy to claim a decree for 
arrears of rent may be barred under the 
law of limitation. right of the landlord 
to get his dues is not extinguished; no- 
thing unreasonable happens nor is any 
injustice done if a tenant who wants to 
contest the suit for ejectment is asked to 
pay arrears of rent for whatever period 
` they may be due before he is allowed to, 
contest the suit on the pain of penalty of 
striking out his defence in case he does 
not obey the direction of court under 
Section 11-A of the Act. A tenant may: 
choose not to pay the arrears due for 
such period in respect of which the claim 
is barred if he wants to take shelter 
under the law of limitation and then: 
very likely the landlord will not be able 
to realise the amount from him. But if 
he wants to contest the suit for his eject- 
ment and remain in the building, the law 
obliges him to pay all dues due from him 
on account of arrears of rent—current 
and future rent.” 
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On a careful and deep study of the mat- 
ter, I revise my opinion, specially cm 
a comparison of the provisions of the 
Bihar Act with those of the other State 
Acts. If the period of arrears of rent 
under Section 11-A of the Bihar Act is 
cut down to that of the pendency of the 
suit, the difficulty of limitation would 
not arise at all. It is doubtful whether 
Article 137 of the Limitation Act, 1963 
will govern the filing of an application 
under Section 11-A of the Act, more so 
when the section in terms permits filing 
of such an application at any stage of the 
suit. But that apart, it will not be neces- 
sary to examine whether any portion of 
the claim made under Section 11-A in 
regard to the arrears of rent was barred 
on the date of the suit. I respectfully 
agree with the distinction made by 
Shambhu Prasad Singh. J., in Sashadhar 
Das’s case AIR 1973 Pat 361 between 
provisions like Section 11-A of the Bihar 
Act and Section 114 of the Transfer of 
Property Act; in the latter, on payment 
of the barred debts the tenant is relieved 
of forfeiture of the lease. I may, how- 
ever, add that I do not accept as correct, 
and again I say so with utmost respect, 
that a barred debt is not lawfully pay- 
able. In the Managing Committee v. Tri- 
purary Charan Palit (AIR 1973 Pat 60), 
sitting singly. I pointed out that an appli- 
cation under Section 11-A in regard to 
the claim of arrears of rent in respect of 
the period prior to the institution of the 
suit cannot be defeated on the ground of 
Order II, Rule 2 (2) of the Code, as the 
‘word in sub-rule (2) is “sue”. Shambhu 
Prasad Singh, J., ifI may say so with 
respect, is not correct in opining in 
Sashadhar Das’s case AIR 1973 Pat 361 
as also in Akhauri Mukhteshwar Pd. 
Sinha v. Smt. Urmila Saran, (AIR 1973 
Pat 424), sitting with Mukherji, J., that 
because of the bar of Order II, Rule 2 (2) 
of the Code the amount will not be law- 
fully payable. My two decisions afore- 
Said given sitting singly as also the Bench 
decision of Shambhu Pd. Singh and 
Mukherji, JJ., did not lay down the cor- 
rect law and must be overruled. If the 
expression “arrears of rent” occurring in 
Section 11-A of the Bihar Act is held to 
mean, as I am going to do in these cases, 
arrears of rent accruing due during the 
pendency of the suit, then the question 
of the claim being barred under Order 
TI, Rule 2 (2) of the Code does not arise 
at all. A second suit would be maintain- 
able obviously for realisation of arrears 
of rent accruing due during the pendency 
of the first suit. Thus. on penetrating in- 
to the matter deep, I have not only dis- 
covered the reasonableness and justice 
of the interpretation which I have ven- 


tured to give in these cases, but also 
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found the difficulty of the bar of limita- 
tion and Order IJ, Rule 2 (2) of the Code 
coming to an end. 


15. In Sashadhar Das’s case AIR 
1973 Pat 361, Shambhu Prasad Singh, J. 
has referred to the debate on the floor 
of the Bihar Legislative Assembly at the 
time Section 11-A was introduced in the 
Bihar Act and has opined— 


_“It appears that the intention of the 

legislature in inserting Section 11-A was 
to give some relief to the landlord in res- 
pect of the rent—arrrears or current — 
for the period of the pendency of the liti- 
g-*ion. It was not intended that Section 
1. A should apply to arrears of rent 
accrued due prior to the institution of 
the suit, even though it is not lawfully 
payable, Rather it can be contended that 
under Section 11-A no order at all can 
be passed in respect of rent accrued due 
prior to the institution of the suit ever 
though claimed in the suit.” 
But since learned counsel for the peti- 
tioner did not challenge that part of the 
order. on that ground the point was not 
decided. If I may say so with respect, the 
seed leading to the conclusion to which 
I have arrived in my judgment was 
wisely and rightly sown by Shambhu Pd. 
Singh, J. and J have endeavoured to nur- 
ture it to grow into a plant. 

16. In Maxwell on the Interpreta- 
tion of Statutes (12th Edition) it has been 
mentioned at page 86. 

“For it is a canon of interpretation 
that all words, if they be general and not 
precise, are to be restricted to the fitness 
of the matter, that is, to be construed 
€ particular if the intention be particu+ 

ar.” 

In Craies on Statute Law (7th Edi- 
tion) at pages 85-86 there is a passage 
which I can justifiably press into service 
in support of my view. It reads thus— 

“It is always proper to construe ani 
ambiguous word or phrase in light of the 
mischief which the provision is obviously 
designed to prevent and in light of the 
reasonableness of the consequences which 
follow from giving it a particular con- 
struction.” 

At page 87 it has been said— 


‘Where there are two meanings, 
each adequately satisfying the meaning 


` (of a statute), and great harasshness (sic) 


is produced by one of them, that has a le- 
pitimate influence in inclining the mind to 
the other...... it is more probable that 
the legislature should have used the word 
(‘evade’) in that interpretation which! 
least offends our sense of justice ............ 
Tf the inconvenience is not only great but 
what I may call an absurd inconvenience; 
by reading an enactment in its ordinary 
sense, whereas if you read it in a man- 
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ner in which it is capable, though not in 
its ordinary sense, there would not be 
any inconvenience at all; there would be 
reason why you should not read it ac- 
cording to its ordinary grammatical 
meaning.” 

There is a catena of decisions in support 
of what has been said by Tek Chand, J. 
in First National Bank v. Sant Lal, (AIR 
1959 Punj 328 at p. 330 paragraph 12) 
that the Limitation Act with regard to 
personal actions. bars the remedy with- 
out extinguishing the rights. The learned 
Judge has pointed out, further, in the 
same paragraph— 

“In all personal actions, the right 
subsists although the remedy is no longer 
available. If, therefore, a creditor, whose 
debt becomes statute barred, has any 
means of realising and enforcing his 
claims by any method except by a suit, 
the Limitation Act does not prevent him 
from recovering his debt by such means. 
After a debt becomes barred, a person is 
still deemed to owe. In case he pays the 
amount aiter the expiration of the period 
of limitation, he cannot, after having paid 
his debt, claim to be entitled to recover 
it back, on the ground that the time bar-' 
red debt was not ‘money due’ or ‘owing’:” 
The learned Judge has further pointed 
out— 

“It is a well established proposition 

that payment of a time barred debt, is 
a valid consideration for transfer of pro- 
perty. Similarly, an agreement in writing 
undertaking to pay a time-barred debt is 
lawful and binding. Again, a creditor can 
adjust a payment made by a debtor who 
owes several debts, towards a debt which 
had become time-barred.” 
If a time-barred debt is not lawfully 
payable, then the propositions aforesaid 
will militate against it. Similarly, Maha- 
jan, J. has also quoted a passage in 
Rullia Ram’s ease (AIR 1962 Punj 256) 
(FB) (supra) (at page 258, paragraph 10) 
from Rustomji on Limitation, 6th Edi- 
tion, at page 316, I may repeat the quota- 
tion : 

“The Limitation Act with regard to 
personal actions merely bars the remedy 
by suit, but does not extinguish the debt 
or demand; and none of the Articles in 
the schedule, except those to which Sec- 
tion 28 can be applied. has an extinctive 
operation on primary rights. A debt does 
mot cease to be a debt because its rex 
covery is barred by the statute ot limita- 
tion, limitation extinguishes the remedy, 
but except in the case covered by Sec- 
tion 28, does not destroy the right, Sec+ 
tion 28 applies only to suits for posses- 
sion of property and has no application 
to the case of a debt.” : 
In Halsbury’s Laws of England (8rd Edi- 
tion), Volume 24 it is stated at page 205, 
Article 369— 
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“Except in the cases previously men- 
tioned, the Limitation Act, 1939 only 
takes away the remedies by action or by 
set-off; it leaves the right otherwise un- 
touched. and, if a creditor whose debt is 
statute-barred has any means of enforc- 
ing his claim other than by action or 
set-off, the Act does not prevent him 
from recovering by those means.” 


In some cases, in India, even in regard 
to set-off, a departure has been made 
from the principle of law in England. 
But that apart it is clear that if the pay- 
ment of a barred debt could not have 
been lawfully payable, Section 23 of the 
Contract Act could have made a contract 
to pay the barred debt unlawful. Section 
25 (3) is an exception to the principle 
that an agreement without consideration 
is void, but not an exception to Sec. 23. 


17. In Surat Borough Municipality 
v. Sarifa Karunnissa (AIR 1939 Bom 494), 
Lokur, J. sitting singly, took the view 
that the right of the Municipality under 
Section 105 of the Bombay Municipal 
Boroughs Act is not lost by lapse of time 
as it does not prescribe any period of 
limitation. The periods of limitation pres- 
eribed for filing a suit under the Limita- 
tion Act govern the procedure in a Court 
of Law and the powers of the Munici~ 
pality acting under the provisions of 
Sections 104 and 105 of the said Act are 
not governed by the Limitation Act. It 
is because of the principles aforesaid 
that in my earlier decision, sitting singly, 
I did not curtail the application of Sec- 
tion 11-A on the ground of limitation. In 
Curwen v. Milburn, ( (1889) 42 Ch D 424), 
Cotton, L. J., sitting in the Court of Ap- 
peal, has said at page 434— 

“Statute-barred debts are due, 

though payment of them cannot be en- 
forced by action.” 
The decision of Lord Hanaworth, Master 
of the Rolls, in Allen v. Waters & Co., 
[(1935) 1 KB 200] also changed my mind 
and compelled me to take a view which 
I have taken today. While interpreting 
the words of sub-section (2) of Section 
16 of the Statute which was under con- 
sideration there, the learned Master of 
the Rolls said at pp. 210-211— 

“I come, therefore, to look, as after 
all one must look, at the actual words of 
Section 16, sub-section (2). They are 
simple; ‘Any expenses recoverable under 
this section shall, without prejudice to 
any other remedy, be recoverable’ not 
‘recovered’, but ‘recoverable’-— ‘summa~ 
rily as civil debt. They may be recover- 
ed by suit in accordance with Section 16, 
sub-section (1), but they may, in addi- 
tion. because that power is without pre- 
judice to other remedies, be recovered 
summarily as a civil debt. There is no 
direction to proceed in one Court only, 


and the expenses may be recovered in 
whatever Court is chosen, and, having 
regard to the decisions to which I have 
referred, it appears to me that, if it is 
sought to recover them in the county 
court, that can be done free of the res- 
trictions which belong to a recovery be- 
fore justices, which, after all, is a sum- 
mary proceeding and in respect of which 
there is not the same facility for exami- 
nation and discussion as is provided in 
the county court,” 


The earlier law which I had laid down 
was just the reverse. Recovery of arrears 
of rent by the summary procedure of 
Section 11-A in the suit was held to be 
not circumscribed by the period of limi- 
tation while in a regular suit it would 
be so. Cave, J., as he then was, in Re. 
Hepburn. Ex parte Smith [(1884) 14 QBD 
394] pointed out at pages 399-400— 


“In the case of a debt the ordinary 
and universal remedy is by action against 


the debtor. There may, however, and 
sometimes does exist another remedy, 
not by action against the debtor. but 


arising out of the possession of property: 
of the debtor which by law or contract 
may be detained by the creditor until the 
debt is paid. This latter remedy may 
exist, although the remedy by action is 
barred; and in that case the debt conti- 
nues to exist so far as is necessary for 
the enforcement of this right of lien but 
not for enforcing the remedy by action.” 
If restricted meaning were not to be 
given to the expression “arrears of rent” 
occurring in Section 11-A of the Bihar 
Act, remedy by suit may be barred, but 
the remedy by Section 11-A will not be 
barred, resulting in great injustice to 
tenants and depriving them of their right 
to contest the suit for ejectment under 
coercion of sriking out their defence if 
all arrears, whether barred or not, are 
not paid. 


18. During study and discussion 
of the point at issue a decision of the 
Privy Council in Hansraj Gupta v. Offi- 
cial Liquidator of Dehra Dun ete. Com- 
pany, ILR 54 All 1067 = (AIR 1933 PC 
63) came to our notice. The Company 
had gone into Siquidation in the year 
1926. In the year 1928 the Official Liqui- 
dator filed an application under Section 
186 of the Indian Companies Act, 1913 
for recovery of three amounts of debts 
due from the contributory debtor. Th 
question was. whether the debts could 
be recovered under the said provision of 
law, if their recovery by suit was barred 
in the year 1928. A suit in accordance 
‘with Section 179 of the Indian Compa- 
nies Act would have been barred. Re- 
jecting all arguments advance: J on be- 
half of the debtor, ultimately the suc- 
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cess was on the ground as mentioned by 
Lord Russell at page 1079: 


“Whether, in view of the particular 
terms of the Indian Limitation Act al- 
ready referred tc, such a case could hap- 
pen in India depends upon the meaning 
to be attributed to the words in the 
section ‘any money due from him or from 
zhe estate of the person whom he repre- 
sents to the company’. And their Lord~ 
ships are satisfied that the position in 
this respect is, in India, the same as in 
this country, for the reason that. in view 
of the place and context in which these 
words are found, they must be confined 
in their Lordships’ judgment to money 
due and recoverable in a suit by the 
company, and they do not include any 
moneys which at the date of the appli- 
cation under the section could not have 
been so recovered.” 

Therefore, for the reason that in view 
of the place and context in which the 
expression “any money due” occurred, 
they were confined, in their Lordships” 
judgment, to money due and recoverable 
in a suit by the Company. Giving full 
expression to the words added by Lord 
Russell in the interpretation of the ex- 
pression, I am inclined to take the view 
that the expression “arrears of rent”, 
occurring in Section 11-A of the Bihar 
Act means arrears of rent recoverable in 
another suit by the landlord. It will thus 
be seen that if the money is already 
claimed in a suit, a second suit. will not 
be maintainable. If it is not claimed, the 
second suit would be barrred under 
Order II, Rule 2 (2) of the Code. The 
question of limitation with regard to the 
claim for the period prior to the institu- 
tion of the first suit will not be relevant. 
I, however, must hasten to add that I do 
not mean to suggest that if the claim for 
arrears of rent falling due during the 
pendency of the suit is not recoverable 
by institution of a second suit on the 
date when the application under Section 
11-A of the Bihar Act is filed, then on 
the analogy of Hansraj Gupta’s_casée 
ILR 54 All 1067 = (AIR 1933 PC 63) 
(supra) the money will not be recover- 
able. because here the expression is that 
such an application can pe filed at any 
stage of the suit. I am aware that this 
decision of the Privy Council was dis 
tinguished in cases where a new status 
tory liability was created such as in res- 
pect of call money due from a contribu 
tory. But Section 113A of the Bihar Act 
does not create any new statutory liabi“ 
lity. 

19. For the reasons stated above, 
I hold that no arrear of rent in respect 
of any period prior to the institution of 
the suit can be directed to be deposited 
under Section 11-A of the Bihar Act, and 
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the contrary view expressed earlier in 
my decisions or in the Bench decision in 
Sashadhar Das’s case AIR 1973 Pat 361 
and the decision of the same Bench in 
Akhauri Mukhteshwar Prasad Sinha’s 
case (AIR 1973 Pat 424) must be held to 
be bad law. In view of the answer afore- 
said given to the first point urged on 
behalf of the defendant petitioner in both 
these cases, it is clear that no specific 
answer is called for tc the second and 
third points urged on their behalf. 


20. In the result, I allow Civil 
Revision No. 856 of 1971 and set aside 
the crder dated the 17th June, 1971 of 
the court below directing the petitioner 
to deposit arrears of rent due from 1-4- 
1964 to I-8-70. Civil Revision No. 1314 
of 1970 is allowed in part and the direc~ 
tion given to the defendant to deposit 
arrears of rent in respect to any period, 
prior to the institution of the suit, whe- 
ther barred by thé law of limitation on 
not, is knocked down. There will be no 
order as to costs in any of the civil revis 
sion applications. 


K. B. N. SINGH, J.:— 21. I agree that 
no arrears in respect of any period prior 
to the institution of the suit can be 
directed to be deposited under Section 
11-A of the Bihar Act. I also wish to add 
that filing of an application under Sec- 
tion 11-A of the Bihar Act is not circum- 
scribed by any period of limitation, and 
all arrears of rent accruing during the 
pendency of the suit, which expression 
in certain circumstances may mean pen- 
dency of appeal or appeals, as observed 
by his Lordship the Chief Justice, can 
be ordered to be depcsited. Such an ap- 
plication is not governed by Article 52: 
of the Limitation Act which applies to 
suits only, and an application under Sec- 
tion 11-A of the Bihar Act obviously is 
not a suit. The scope of Article 137 of the 
New Limitation Act (Act XXXVI of 1963) 
is nct different from the scope of Article 
181 of the Old Limitation Act (Act IX of 
1908), to cover such an application, as 
observed by their Lordships of the Sup- 
reme Court in the cases of the Town 
Municipal Council, Athani v. Presiding 
Officer, Labour Court, Hubli, (AIR 1969 
SC 1335), and the Management of the 
S. B. I., Hyderabad v. Vasudeva Anand, 
(AIR 1970 SC 196). This question, how- 
ever. has been left open in the case of 
Nityanand M. Joshi v. The Life Insurance 
Corporation of India, (AIR 1970 SC 209). 
Be that as it may, it was open to the 
Legislature to free an application under 
Section 11-A of the Bihar Act from the 
fetters of the law of limitation for giving 
relief to the landlord for whose benefit 
it was enacted. In my opinion, by prc- 
viding for filing of an application under 
Section 11-A to be filed ‘at any stage of 
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the suit’, the Bihar Legislature intended 
. such an application to be not circum- 

scribed by way of limitation. The Bihar 
Buildings (Lease, Rent and Eviction) Con-< 
trol (Amendment) Act, 1955 (Bihar Act 
III of 1955), which incorporated Section 
11-A in the Bihar Act (Bihar Act HI of 
1947), having been assented to by the 
President of India under Article 254 (2) 
of the Constitution. its provisions will 
prevail, even if Article 137 of the Limi- 
Ng Act were to cover such applica- 
ion. 


S. K. JHA, J.:— 22, I entirely con~ 
cur in all that has been said by my Lord 
the Chief Justice. In this case I believe 


that the question is a very short one and- 


to my mind very plain. The whole ques- 
tion turns, in the first instance, upon 
what is the meaning of the words “the 
arrears of rent” in Section 11-A of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 [Bihar Act 3 of 
1947]. It is clear that the term is not free 
from ambiguity. Some decisions have 
taken the view that it means all arrears 
of rent lawfully payable which in its 
turn includes even arrears the recovery 
of which is barred by the statute of limi- 
tation or otherwise. The cases of Bhola 
Nath Tiwary, 1967 BLJR 397 and the 
Managing Committee v. Tripurari Charan 
Palit, AIR 1973 Pat 60 are of this nature. 
Some other decisions have taken the view 
that arrears of rent lawfully payable 
connote only such arrears as are legally 
recoverable and, therefore, not barred by 
limitation and with regard to which a 
claim for recovery has been made in the 
suit itself. In such latter type of cases it 
has also been held that the absence of a 
relief for recavery of arrears of rent in 
the suit itself will preclude the plaintiff- 
landlord from claiming such arrears 
under Section 11-A of the Act, being 
barred by the principles of Order 2, Rule 
2 of the Code of Civil Procedure. The 
cases of Sashadhar Das, AIR 1973 Pat 361 
and Akhauri Mukhteshwar Prasad, AIR 
1973 Pat 424 fall under this category, 
Yet. another point of view has faintly 
been suggested in the case of Sashadhar 
Das, AIR 1973 Pat 361 (supra) by Sham- 
bhu Prasad Sinha, J. that the term may 
possibly be said to mean such arrears as 
accrue and fall due during the pendency 
of the suit. Therefore, I must overrule 
the contention put forward by Mr. 
Guneshwar Prasad that the term is abso- 
lutely unequivocal. That is the starting 
pont upon which I found my observa- 
ons, 


23. It is true that the Court which 
is to construe an Act of a legislature has 
to determine the intention as expressed 
by the words used and in order to under- 
stand those words it is material to en- 
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quire what the subject-matter is with 
respect to which they are used, and the 
object in view. As was observed by Lord 
Davey in the case of Canada Sugar Re~ 
fining Company v. R., 1898 AC 735 and 
quoted with apprroval by Subba Rao, J. 
(as he then was) in a decision of the Sup- 
reme Court in M. Pentiah v. Muddala 
Veeramallappa (AIR 1961 SC 1107) at 
page 1111: 

“Every clause of a statute should be 
construed with reference to the context 
and the other clauses of the Act, so as, 
so far as possible, to make a consistent 
enactment of the whole statute or series 
pr statutes relating to the subject-mat- 
er,” 


And for such a construction the object 
of the particular statutory provision, the 
mischief sought to be remedied have to 
be ascertained. And for this purpose it 
will have to be seen as to what was the 
law immediately before the insertion of 
Section 11-A in the Act by the Bihar Act 
16 of 1955. As Maxwell says in his Jnter- 
pretation of Statutes (12th Edition) atb 
page 64: 


“The course which legislation on a 
particular point has followed often pro-~ 
vides as indication as to how the Act at 
present in force should be interpreted.” 
The provisions of law engrafted in Sec- 
tion 11 before the aforesaid Amending 
Act of 1955 will also have to be taken 
into consideration in this context. Section 
11 as it stood before the amendment of 
1955 conferred a power on the Controller 
in verry sweeping terms. It had entrust- 
ed the Controller with the jurisdiction 
including the jurisdiction to determine 
whether there was non-payment of rent 
or not as well as the jurisdiction to order 
eviction of a tenant on a finding that 
there was non-payment of rent. Even if 
the Controller had wrongly decided the 
question regarding the non-payment of 
rent, his order for eviction on the ground 
that there had been non-payment of rent 
could not be questioned in a Civil Court. 
(C. F. Rai Brij Raj Krishna v. S. K. Shaw 
and Brothers, 1951 SCR 145 = (AIR 1951 
SC 115)). The application for eviction of 
tenants under Section 11 of the Act as it 
stood before the amendment had to be 
made before the Controller on any of 
the grounds mentioned therein and the 
Controller’s decision was not subject to 
review by the Civil Courts. The whole 
proceeding before the Controller was 
more or less of a summary nature, the 
disposal of which ordinarily and gene- 
tally was not likely to consume even a 
small fraction of the time taken by com- 
petent Civil Courts for disposal of suits 
in the ordinary way. The Legislature had 
not, therefore, thought it fit at that time 
to provide for any interim relief to the 
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landlord. As has already been observed 
by the learned Chief Justice, the Bihar 
Act 16 of 1955 brought about a radical 
change in the scheme of Section 11. After 
the amendment actions for eviction of 
tenants have to be brought in the ordi- 
mary Civil Courts and the tenant is not 
liable to eviction except in execution of 
a decree passed by the Court on one or 
more of the grounds mentioned in Sec- 
tion 11. Since such a litigation was in 
the very nature of things contemplated 
to be a rather protracted one, it would 
have been too harsh upon the landlord- 
plaintiff who sought to evict his tenant 
to remain deprived of his rent for all the 
period during which the action at law 
continued. Section 11-A was accordingly 
inserted in the statute book laying down 
that the tenant contesting the suit re- 
garding claim for ejectment shall, if the 
Court on an application made by ‘the 
landlord orders for deposit of rent at such 
rate as may be determined by the Court 
month by month and the arrears of rent. 
The failure to deposit such arrears or 
rent month by month put the tenant- 
defendant to the jeopardy of his defence 
being struck out. but not relieving him 
of his liability to be finally evicted either 
for default in payment of rent within 
the meaning of Section 11 (1) (d) or any 
of the other grounds mentioned in 
section. 


24. Tt is in my view plain that 
the subject-matter of Section 11-A was 
the right or privilege theretofore not 
enjoyed by the landlord except by way 
of a protracted litigation for recovery of 
damages for use and occupation. It is 
equally clear that the object of Section 
11-A was to confer on the landlord a 
right to enjoy the income of his building 
by a summary adjudication under Sec- 
tion 11-A while the course of litigation 
took its own time. And as observed by 
Craies on Statutes Law (7th Edition) at 
page 117: 

“In cases of doubt, Courts will lean 
to a construction that an enactment is 
not intended to impose a serious new 
obligation, but only to provide new or 
better means of enforcing the existing 
obligation.” Z 
Section 1144 imposes a new obligation 
on the tenant if he chooses to contest the 
claim for ejectment. The other construc- 
tion, mamely, that all arrears of rent 
lawfully payable for howsoever long a 
period and irrespective of whether accru- 
ed before the institution of the suit or 
not would be to place upon the tenant an 
absurd inconvenience and palpable in- 
justice, for even in spite of his deposit- 
ing the arrears of rent for, say ten years, 
the corresponding privilege that he gets 
under Section 11-A is merely a relief 


Pa 
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from his defence being struck out—not 
making him immune from eviction even 
on payment of such arrears. It is for oc- 
casions arising as in the present case 
that it has been said by Craies on Sta- 
tute Law {7th Edition) at page 87: 


“Tf too literal adherance to the 

words of the enactment appears to pro- 
duce an absurdity or an injustice, it will 
be the duty of a Court of construction to 
consider the state of the law at the time 
the Act was passed, with a view to as- 
certaining whether the language of the 
enactment is capable of any other fair 
interpretation, or where it may not ba 
desirable to put upon the language used 
a secondary, or restricted meaning, or 
perhaps to adopt a construction not quite 
strictly grammatical.” 
Tf, therefore, we construe the term 
“arrears of rent” in Section 11-A as con- 
fined to the period after the institution 
of the suit and during the pendency of 
the action, which construction I think is 
the only proper construction, every abuse 
meant to be corrected can be corrected 
on the interpretation that we take. 
It is a right of the landlord which 
trenches upon the tenants’ old freedom, 
and occurring jas it does in a Statute pro- 
viding relief to the tenant from undue 
harashness (sic) in the matter of his evic- 
tion, it certainly appears to me to be un- 
reasonable in its nature as well as oppres- 
sive in its exercise, and unneeded for the 
legitimate prosecution of the tenant's 
oe to the landlord’s suit for evic- 
jon. 


25. As may be noticed from tke 
the provisions of the other State Statutes 
Telating to the subject-matter which has 
been elaborately discussed by my Lord 
the Chief Justice, most of such statutes 
have provided a relief against forfeiture 
on account of non-payment of rent on the 
part of the tenant-defendant in the event 
of his paying all arrears of rent, whe- 
ther recoverable or not. Such provisions 
analogous to Section 114 of the Transfer 
of Property Act which afford relief to the 
tenants against forfeiture is in the very 
nature of things bound to embrace with- 
in its sweep all arrears of rent whatever 
lawfully payable though not legally r2- 
coverable. For, the quintessence of relief 
against forfeiture is the equitable prin- 
ciple being enforced both by Courts of 
equity and common law for long times. 
The true foundation of the relief in 
equity in all these cases is, that, as the 
penalty is designed as a mere security, 
if the party obtains his money, or his 
damages. he gets all that he expected, , 
and all that, in justice, he is entitled to. 
In reason; in conscience, in natural 
equity, there is no ground to say, be- 
cause a man has stipulated for a penalty 
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in case of his omission to do a particular. 
act (the real object of the parties being 
the performance of the Act), that, if he 
omits to do the act, he shall suffer an 
enormous loss. wholly disproportionate to 
the injury to the other party. If it be 
said, that it is his own folly to have made 
such a stipulation, it may equally well 
be said, that the folly of one man cannot 
authorise gross-oppression on the other 
side. Where a penalty or forfeiture is 
designed merely as a security to enforce 
the principal obligation, it is as such 
against conscience to allow any party to 
pervert it to a different and oppressive 
purpose, as it would be to allow him to 
substitute another for the principal obli- 
gation. The whole system of equity juris- 
prudence proceeds upon the ground, that 
a party having a legal right, shall not be 
permitted to avail himself of it for the 
purposes of injustice, or fraud, or op- 
pression, or harsh and vindictive injury. 
Founded upon these principles, wherever 
relief against forfeiture is provided for 
it enures to the advantage and benefit 
of both the parties. While the tenant en- 
joys the immunity from eviction for de- 
fault in the payment of rent, the land- 
lord gets the corresponding benefit of re- 
covering even such arrears as are not 
legally recoverable. The harshness is 
commensurate with the advantage that 
either party obtains in such a state of 
affairs, $ 
26. This equitable doctrine either 
on the principles of Section 114 of the 
Transfer of Property Act or on the ana- 
logy of such statutory provisions im 
other State Statutes cannot be invoked 
for the purpose of construing Section 
11-A of the Bihar Act. And the terms 
“arrears of rent” in that section being 
confined to the period after the institu- 
tion of and during the pendency of the 
litigation does not warrant the principles 
of Order If, Rule 2 of the Code of Civil 
Procedure standing as a bar to the grant 
of such interim relief in cases where no: 
claim for recovery of arrears of rent has 
been made in the suit itself. 
C. R. 856 of 1971 allowed; 
C. R. 1314 of 1970 partly allowed. 
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(A) Constitution of India, Article 348 
— Bihar Co-operative Societies (Second 
Amendment) Ordinance (35 of 1975) — 
Ordinance promulgated in Hindi — Eng- 
lish translation not published — Whether 
Ordinance is non est in the eye of law. 

Under the scheme of Article 348 of 
the Constitution, all Ordinances made in 
Hindi where the Legislature has so au- 
thorised will be a valid piece of legisla- 
tion even without its English translation 
and where an English translation has 
been published as laid down therein, the 
said translation will be also considered. to 
be a valid piece of legislation and both 
can be looked into as the authorised ver- 
sion of the Ordinance. 

The Bihar Legislature in pursuance 
of clause (3) of Article 348 has prescrib- 
ed Hindi as the language for use in Bills, 
Acts, Ordinances of the State of Bihar, 
That being the position, the Ordinance 
cannot be said to be non est simply be- 
cause a translation of the same in Eng- 
lish language has not been published 
under the authority of the Governor, AIR 
1961 SC 1534 and AIR 1957 Madh Bha 26, 
Rel. on: AIR 1954 All 257 and AIR 1966 
Raj 142, Distinguished, (Para 8) 

(B) Constitution of India, Articles 213 
and 174 — Bihar Co-operative Societies 
(Second Amendment) Ordinance (35 of 
1975) —- Ordinance making power of Gov- 
ernor — Whether Court has power to 
declare Ordinance ultra vires on ground 
that State is ruled by successive Ordi- 
nances. 

An Ordinance has to be promulgated 
to bring forth an emergent legislation, 
when the Legislature is not in session. 
The Governor or the Government could 
not by-pass the Legislature and go on 
governing the State by successive 
Ordinances instead of seizing the earliest 
opportunity to bring Bills on the lines of 
the Ordinance and getting the same pas- 
sed by the Legislature. Rule by succes- 
Sive Ordinances was not contemplated 
under the Constitution. Provision in Art, 
174 obivously places the control of legis- 
lature over the Ordinance making power 
of Governor. But the Constitution having 
vested the Governor with power to pro- 
mulgate Ordinance when Legislature is 
not in session and such an Ordinance is 
given the same force and effect as an Act 
of Legislature wfthin the limits as pro- 
vided by Art. 213, it is not for the Court 
to declare such an Ordinance ultra vires 
on the score of Rule by successive Ordin- 
ances. It is for the Legislature of the 
State to disapprove of it, if the State is 
sought to be ruled by successive Ordin- 
ances, as and when it meets, or for the 


electorate to disapprove of the conduct 
of its accredited representatives at the 
next poll. (Para 16) 


{C) Constitution of India, Article 213 
— Circumstances for promulgating an 
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Ordinance — Question whether circum- 
stances existed, if justiciable. 

The Governor, while promulgating 
the Ordinance, is exercising Legislative 
function of the legislature, Chapter IV of 


the Constitution itself, which contains 
Article 213, deals with the legislative 
powers of the Governor. The question 


whether circumstances existed for pro- 
mulgating an Ordinance involves question 
of legislative policy of the Government 
and it is not open to the Court to decide 
questions of policy. AIR 1974 SC 1533, 
Followed; AIR 1969 SC 707, Distinguish- 
ed; AIR 1970 SC 564, Explained. 
{Para 18) 
(D) Constitution of India, Article 358 
— Promulgation of emergency under — 
Suspension of Article 19 during emergen- 
cy whether relates to “State’s action” and 
not to a Governors Ordinance ( (i) ibid, 
Articles 12, 19, 213; (ii) Interpretation of 
Statutes; (iii) Bihar Co-operative Societies 
a Amendment) Ordinance (35 of 


It is well-settled that an inclusive 
definition cannot be utilised for cutting 
down the definition of a term so defined. 
On the other hand, it is used to extend 
scope of the expression so defined. Thus, 
the definition of the expression “State” 
under Article 12 does not limit it to mean 
only the Government or the Legislature, 
but it extends the ambit of the definition 
of the expression “State” to include all 
local or other authorities which would 
not ordinarily come within the purview 
of the expression “State”, In view of the 
Articles 153, 154 and in view of the fact 
that the executive powers of the State are 
co-extensive with the legislative powers 
of the State legislatures, the expression 
“State” includes the Governor. The Ordi- 
nance promulgated by the Governor 
under Article 213 has the same force as 
an Act of a Legislature assented to by the 
Governor. If an Act of a Legislature can 
be free from the fetters of Article 19 so 
long the emergency continues, it is idle 
to contend that the Governor’s Ordinance 
will not be so. Any contrary construction 
would defeat the very purpose of decla- 
ration of emergency during the period 
when it may not be possible for Legisla- 
ture to meet off and on. Therefore, pa 
long as the emergency eontinues, if can- 
not be contended that the Bihar Co-ope- 
rative Societies (Second Amendment) 
Ordinance is violative of Article 19. 

(Para 22) 


(E) Bihar Co-operative Societies (Se- 
cond Amendment) Ordinance (35 of 1975) 
— Vires — Not violative of Article 14 of 

‘the Constitution, (Constitution of India, 
‘Article 14). 

The Government being satisfied that 
the real power in the Co-operative Socie- 
ties was being monopolised by the office- 
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bearers, they should not be allowed to 
continue in office for more than six years, 
the Ordinance has obviously been made 
with a purpose to make the Co-operative 
Societies broad-based and democratise 
the institutions rather than to allow them 


to be monopolised by a few 
persons which means the very ne- 
gation of the beneficial measures 
contemplated by the Act, Therefore 


there is rational basis for making a dist- 
inction between the ordinary members 
and the office bearers of the managing 
commitiee of the registered societies for 
achieving the objects for which co-opera- 
tive laws have been enacted, and the 
Ordinance does not suffer from the vice 
of discrimination so as to be violative of 
Article 14 of the Constitution, 

(Para 27) 


The areas of activities of the two so- 
cieties, Multi-Purpose Society and Pri- 
mary Society. being different and the 
two being not similarly situate, there is 
no question of any arbitrary discrimina- 
tion between the two types of Societies 
in the matter of cessation of membership 
of the office-bearers, so as to offend 
against Article 14. i (Para 28) 


The Registrar of the Co-operative 
Societies is expected to carry out the 
mandate of law calling for special gene- 
ral meeting for holding election of office- 
bearers within 90 days in case of multi- 
purpose societies and within 180 days in 
case of primary societies from promulga- 
tion of the Ordinance. The fact that the 
Registrar may flout this mandate will not 
be a ground for holding that an arbitrary 
power has been given to the Registrar in 
this regard. The Registrar will always be 
amenable to the writ jurisdiction of High 
Court besides remedy by way of suits in 
Civil Court for being compelled to dis- 
charge his statutory functions. The mere 
possibility of an authority misusing the 
powers vested in it cannot be a ground 
for declaring a legislation to be arbitrary. 

: (Para 29) 
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Mathura Prasad v. State of Bihar 


Jagdish Swaroop, Shree Nath Singh 
and Kamlapati Singh (in C, W. J. C. No. 
1605 of 1974), Shreenath Singh and Kamla- 
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pati Singh (in C.W.J.C. No, 1604 of 
1974), Kamlapati Singh and A. B. Ozha, 
Gn C. W. J. C. Nos. 1640, 1667, 1668, 1671, 


1672, 1673, 1676, 1678, 1692, 1693 to 1702. 
1704, 1705 and 1715 of 1974), M/s. B. C. 
Ghose and Yogendra Mishra (in C. W. 
J. C. No. 1643 of 1974), Yogendra Mishra 
(in C. W. J. C. Nos. 1674, 1713 and 1714 of 
1974). for Petitioners; Balbhadra Prasad 
Singh, (Advocate-General), S. B. N. 
Singh (Govt. Pleader No, 3), G. P, Jais- 
wal, Nagendra Rai, Prabhu Nath Roy, 
Shashank Kumar Singh, Vinoy Kumar 
Narain Singh and Uma Shankar Singh, 
for Respondents, 


K. B. N. SINGH, J.:— In this batch 
of 28 writ applications the vires of the 
Bihar Co-operative Societids (Second 
Amendment) Ordinance, 1975 (Bihar Or- 
dinance No. 35 of 1975), which replaces 


the Bihar Co-operative Societies (First 
Amendment) Ordinance, 1974 (Bihar 


Ordinance No. 173 of 1974) is under chal- 
lenge. As common, questions of law arise 
in these writ applications, they have been 
heard together and this judgment will 
govern all of them, 


2. These writ applications were 
filed in or about October, 1974, and what 
was challenged was the Bihar Ordinance 
No. 173 of 1974, When these applications 
came to be heard, a petition for amend- 
ment was filed in C. W. J. C. No, 1605 of 
1974, stating that the Ordinance (Bihar 
Ordinance No. 173 of 1974) had lapsed, 
and it was apprehended that a fresh 
Ordinance on the same lines was likely to 
be promulgated by the Governor of 
Bihar. It was common ground before us 
that a fresh Ordinance, being Bihar Co- 
operative Societies (Second Amendment) 
Ordinance, 1975 (Bihar Ordinance 
No, 35 of 1975), was  promul- 
gated. It was signed by the Governor of 
Bihar on the 11th January, 1975, and was 
published in the Bihar Gazette on the 15th 
January, 1975, We accordingly allowed the 
amendment prayed for challenging the 
vires of the new Ordinance which will 
be hereinafter referred to as the Third 
Ordinance, being Ordinance No. 35 of 1975. 
The parties to the writ applications agre- 

-ed that this amendment made in C. W. J. 

C. No. 1605 of 1974 will hold good in all 
the writ applications. Allegations of mala 
fide on the part of Shri Umesh Prasad 
Verma, Minister of Cooperation, Govern- 
ment of Bihar, have been made in the 
writ applications in setting the Ordi- 
nance promulgated, which will be discus- 
sed at the appropriate place in course of 
the judgment. 


3- The arguments of Mr. Jagdish 
Swaroop, learned Counsel appearing on 
behalf of the petitioner in C. W. J. C. No. 


(K. B. N. Singh J.) {[Prs. 1-5} Pat. 297 
1605 of 1974, have been adopted by learn- 


‘ed counsel appearing in the other 23 writ 


applications, immediately following, 
namely, C, W. J. C. Nos. 1604, 1640, 1667, 
1668, 1671, 1672, 1673, 1676, 1678, 1692 to 
1702, 1704, 1705 and 1715 of 1974, which 
may be referred to as the first batch of 
writ applications for sake of convenience. 

4, Arguments of Mr. B. C. Ghose, 
learned Counsel appearing on behalf of 
the petitioners in one of the second batch 
of applications, namely, C. W. J. C. No. 
1643 of 1974, have been adopted on be- 
half of the petitioners in C. W. J. C. Nos, 
1674, 1713 and 1714 of 1974. In view of 
the submissions made before us, it will 
suffice to mention the facts of C. W. J. C. 
No, 1605 of 1974, while dealing with the 
arguments of Mr. Jagdish Swaroop, and 
of C. W, J. C, No. 1643 of 1974. while 
dealing with the arguments of Mr. B, C. 
Ghose, in so far as they may be neces- 
sary. 

5. In Sections 14 and 27 of the 
Bihar and Orissa Co-operative Societies 
Act, 1935, hereinafter referred to as ‘the 
Act’, some amendments were sought to 
be made by the Bihar Ordinance No. 111 
of 1974, promulgated by the Governor of 
Bihar on the 18th of May, 1974, and it is 
common ground before us that it lapsed 
on the 27th of July, 1974, on account of 
the Legislature having met in the mean- 
time. This Ordinance may be referred to 
as the first Ordinance. The case of peti- 
tioner No. 1, Shri Mathura Prasad, in 
C. W. J, C, No. 1605 of 1974 is that, after 
lapse of that Ordinance, on the 6th of 
August, 1974, he was validly elected as 
the Chairman of the Bihar State Co-ope- 
rative Bank Limited for a term of three 
years, which would continue up to the 
next election to be held in August, 1977, 
under the existing law, by defeating Shri 
K. N. Sahay, an individual member of 
the Bank, Respondent No. 2, Shri Umesh 
Prasad Verma, Minister of Co-operation, 
who is a close relation of Shri Sahay, 
with mala fide motive influenced the 
Council of Ministers to approve a Second 
Ordinance to be passed by the Governor 
of Bihar Amending Sections 2. 14 and 27 
of the Act, on almost the same terms as 
contained in the first Ordinance No, 111 
of 1974, which lapsed on the 27th of July, 
1974, so that the petitioner No. 1 may 
cease to hold his office on the date of the 
promulgation of the Ordinance, But the 
Council of Ministers in the Ordinance 
proposed to be promulgated by the Gov- 
ernor, did not approve of the clause of 
termination of office-bearers of Co-opera- 
tive Societies who were continuous office 
bearers of Co-operative Societies for six 
years on the date of promulgation of the 
Ordinance, but by amendment laid down 
that such termination will be after 45 
days of the promulgation of ‘the Ordi- 
nance, Accordingly, the Governor of 
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Bihar promulgated, on the 12th Septem- 
ber, 1974, ihar Ordinance No. 173 of” 
1974, without there being existence of 
any circumstance justifying the Governor 
to promulgate the said Ordinance. This 
Ordinance may be referred to as the se- 
cond Ordinance. The impugned provi- 
sions of this Ordinance have been fully 
quoted in the writ applications. The Bihar 

Legislature met after the promulgation 
of this Ordinance as well, No bill on the 
basis of second Ordinance was introduced 
in the State Legislature, with the result 
that six weeks thereafter the second Ordi- 
mance also lapsed. On the 15th of Janu- 
ary. 1975, the Governor of Bihar, pro- 
mulgated the third Ordinance No. 35 of 
1975, without there being any justifying 
circumstance for its promulgation. which 
is under challenge by an amendment of 
the writ application, referred to above. 

6. Mr. Swaroop has.submitted the 
following points in support of his submis- 
sions to quash the Ordinance:— 

(1) The Ordinance being in Hindi and 
no English translation thereof having 
been published, there is no authoritative 
text of the Ordinance which could be 
brought before the Court to be declared 
ultra vires. The Hindi version of the 
Ordinance, therefore, must be deemed to 
be non est and must be declared to be 
60. 

(2) The Ordinance has been promul- 
gated in mala fide exercise of powers at 
the instance of Shri Umesh Prasad 
Verma, Minister of Co-operation. Bihar, 
respondent No. 2, 

(3) It is not permissible for the State 
of Bihar to go on ruling the State by 
Ordinances. Article 213 of the Constitution 
does not permit this and the promulgation 
of Ordinances is a fraud on constitution. 

(4) The amendment brought in by the 
Ordinance put unreasonable restrictions 
on the freedom of association, to form as- 
sociation of their own and to elect office- 
bearers of their choice and are violative 
of Article 19 (1) (c) of the Constitution 
and a Governor’s Ordinance is not saved 
from attack for violation of Article 19 in 
spite of proclamation of emergency. 

. The second and third points raised by Mr. 
Swaroop have also been canvassed by Mr. 
Ghose and I shall discuss together their 
contentions in regard to these two points- 


7. In support of ‘his first conten- 
tion, learned counsel has relied upon Arti- 
cle 348 of the Constitution. Relevant por- 
tion of Article 348, on which reliance has 
been placed, may usefully be quoted:— 

“(1) Notwithstanding anything in the 
foregoing provisions of this Part, until- 
Parliament by law otherwise provides— 


(aj 
(b) 
1) 
(ii) a 
or the Legislature of a State and of all 


easasa seseee sees seoset secess 


ALR. 
Ordinances promulgated by the Fresidenit 
or the Governor of a State, 

Sessa E a e ae 


CETERE] teseos 


oroso eheees ovooop 


(3) Notwithstanding anything in sub- 
clause (b) of clause (1). where the Legis- 
lature of a State has prescribed any lan- 
guage other than the English language 
for use in Bills introduced in, or Acts 
passed by, the Legislature of the State or 
in Ordinances promulgated by the Gover- 
nor of the State or in any order, rule, re- 
gulation or bye-law referred to in para- 
graph (ii) of that sub-clause, a transla~ 
tion of the same in English language pub- 
lished under the authority of the Gover- 
nor of the State in the Official Gazette of 
that State shall be deemed to be the au- 
thoritative text thereof in the English 
language under this Article.” 


It is not disputed that the Bihar Legisla~ 
ture, in pursuance of clause (3) of the 
aforesaid Article, has prescribed Hindi as 
the language for use in Bills to be intro- 
duced and Acts passed by the State Le- 
gislature as also for the Ordinances to be 
promulgated by the State of Bihar. be- 
sides other matters, as provided in the 
first part of clause (3) of the aforesaid 
Article, Mr. Swaroop has laid stress on 
the fact that clause (3) of Article 348 of 
the Constitution makes it obligatory for 
the Governor to publish an English trans- 
lation of the Bills, Acts and Ordinances in 
the Official Gazette of the State, which 
“shall be deemed to be the authoritative 
text thereof in the English language under 
this Article’, This, according to learned 
counsel, is meant for satisfying the essen- 
tial requirements of clause (1) of the Arti- 
cle that such Acts or Ordinances shall be 
in English language. No such authori- 
tative text having been published, the 
Ordinance must be declared to be non est 
in the eve of law, 


8. In my considered opinion, there 
is no substance in this submission of 
learned counsel that the Ordinance pro- 
mulgated by the Governor of a State 
shall be in the English language and un- 
less an English translation of Ordinance 
in Hindi is made there is no Ordinance 
in existence in the eye of law, The sub- 
mission made on the basis of clause (1) 
of Article 348 overlooks the specific ex- 
ceptions provided under Clause (3) of 
Article 348 of the Constitution. quoted 
above. WUndisputedly, the Bihar Legisla-; 
ture has provided for such Ordinances be~' 
ing in Hindi, That being the position, 
the Ordinance cannot be said to be non 
est simply because a translation of the, 
same in English language has not been: 
publisheg under the authority of thel- 
Governor. Clause (3) also does not lay! 
down that, if such a translation is not 
published, the. Ordinance will not be ef- 
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fective. All that it lays down is that, if 
such a translation is published, it will be 
deemed to be an authoritative text there- 
of in the English language, having pre- 
ference over any other translation of the 
Ordinance in Hindi. By virtue of this 
Article, the English translation provided 
under this clause is not meant to satisfy 
the requirement of clause (1) that such an 
Ordinance shall be in the English langu- 
age. Under the scheme of Article 348 of 
the Constitution, all Ordinances made in 
Hindi where the Legislature has so au- 
thorised will be a valid piece of legisla- 
tion even without its English translation 
and where an English translation has 
been published as laid down therein, the 
said translation will be also considered to 
be a valid piece of legislation and both 
jean be looked into. as the authorised ver- 
sion of the Ordinance, The view I have 
taken gains support from a decision of the 
Supreme Court of India in the case of 
Messrs. J. K. Jute Mills Co. Ltd. v. State 
of Uttar Pradesh, (AIR 1961.SC 1534), 
wherein it has been held as follows:— 


“It should further be noted that the 
validation Act was published both in 
Hindi and in English, and both of them 
were authorised versions.” 

The decision in the case of Sagir Ahmad 
v. The State, (ATR 1954 All 257), cited by 
Mr. Swaroop in support of his submission, 
does not support his extreme contention. 
The following observations of Mukherji, 
J., were relied upon by Mr. Swaroop:— 

“As I have already noticed there were 
certain contradictions or inconsistencies 
between the notification which issued in 
English and the notification that issued 
in Hindi, but these contradictions or in- 
consistencies do not affect the substance 
of the matter, By Article 348 (1) (b) (iii) 
of the Constitution, it has been provided 
that ‘all orders, rules, regulations and 
bye-laws issued under this Constitution 
or under any law made by Parliament or 
the Legislature of a State shall be in the 
English language’. 

In view of this provision of the Con- 

stitution the notification appearing in 
English must prevail over the notification 
appearing in Hindi.” 
The question which is canvassed before 
us was not for consideration before the 
Jearned Judges of the Allahabad High 
Court. There the question was which of 
the two notifications — the English or 
Hindi—should prevail in case of conflict. 
All that is laid down is that in case of 
conflict between the English version and 
the Hindi version of the notification, the 
English version will prevail. We are not 
concerned in the instant case with any 
such controversy. 

9. Mr. Swaroop also relied on the 
decision of the Rajasthan High Court in 
the. case of Bhikam Chand v. The State, 
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(AIR 1966 Raj 142) relevant portion of 
which may be usefully quoted:— 


“Thus, Section 4 again shows that 
while Hindi has been permitted to be the 
official language for bills and statutory 
orders, English has not been done away 
with the official language. The only re- 
quirement, when English is used, as lan- 
guage, is that the State Government is 
required to publish a translation of the 
notification in the Hindi language written 
fin Devnagri script, Consequently. we 
have no doubt that English version of 
the notification alone has to be treated as 
the Authorised Version of the notifica- 
tion.” 

(I have underlined the portion 

which emphasis has been laid), 
The observations of the learned Judge 
of the Rajasthan High Court have to be 
understood in the context that No authen- 
ticated or duly authorised version of the 
notification in Hindi was at all published. 
The result was that the only notification 
which held the field was in English (vide 
paragraph 33 of the report), That the 
learned Judges of Rajasthan High Court 
never meant to lay down that English 
version is alone to be treated as an au- 
thorised version is also manifest from 
the fact that they rely on Jaswant Sugai 
Mill Ltd., Meerut v. Sone Officer, In- 
dustrial ‘Tribunal (III), Allahabad, 
(AIR 1962 All 240) ey ae such an 
argument has been rejected. 


10. A similar contention, as raised 
by Mr. Swaroop in the instant case, was 
raised and rejected by the Madhya Bha- 
rat High Court in the case Raichand 
Amichand v. Sanchalak Gramodhar, (AIR 
1957 Madh Bha 26), with which I am in 
respectful agreement. A passage from 
that decision may usefully be quoted:— 


“The mandatory provisions in clause 
(b) of Article 348 (1) providing for the 
use of English language js intended only 
for the limited purposes of having the 
authoritative text. It does not forbid laws 
being passed in languages other than Eng- 
lish, It only requires that the authorita- 
tive text of the law shall be in English. 
This also has been relaxed in respect of 
the State laws by authorising the State 
Legislatures by clause (3) of Article 348 
of the Constitution to prescribe any other 
language in usg in the State for the pur- 
poses of clause (1) (b) of the said Arti- 
cle, By clause (3) it is provided that if 
an English translation of the laws made 
by the Legislature or of the rules framed 
by the Government is published under 
the authority of the Rajpramukh, it shall 
also be recognised as an authoritative 
English text for the purposes of Article 
348 (1) (b).” 


11. Mr. Swaroop has submitted 
that an Ordinance is also promulgated by 





on 
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the Governor on the aid and advice of 
the Ministers and that, if the Council of 
Ministers or a Minister is acting mala 
fide, that question can be looked inta by 
the Court. It is the satisfaction of the 
Minister and not of the Governor. He 
has submitted that the second and third 
Ordinances were promulgated due to mala 
fide of respondent No. 2. The allegations 
with regard to mala fide are contained in 
paragraphs Nos. 4, 13, and 14 of writ ap- 
plication No, 1605/74. It is stated therein 
that, on the 18th of May, 1974. the first 
Ordinance (being Bihar Ordinance No. 
111 of 1974) was promulgated by the Gov- 
ernor of Bihar, which was laid on the 
table of the Bihar Legislative Assembly 
and the Bihar Legislative Council, but 
not introduced as a Bill in either of the 
two Houses, and the same lapsed in the 
last week of July, 1974. Thereafter, the 
Council of Ministers of the respondent 
State forwarded a draft Ordinance to the 
Governor of the State of Bihar. on the 
same terms as contained in the lapsed 
Ordinance, but the Governor did not pro- 
mulgate it. Thereafter, on the 6th of 
August, 1974, the election of the Chair- 
man of the Bihar State Co-operative Bank 
Limited was held, in which the petitioner 
No. 1 was elected defeating Shri K.- N. 
Sahay, who is a close relation of Shri 
Umesh Prasad Verma, Minister of Co- 
operation (respondent No. 2). It is alleg- 
ed that, since petitioner No, 1 was elect- 
ed, respondent No. 2, Shri Verma, caused 
the Bihar Council of Ministers to approve 
an Ordinance in the same terms as the 
lapsed one to be promulgated by the Gov- 
ernor and caused the same to be forward- 
ed to the Governor. It is also mentioned 
that Shri Verma wanted an Ordinance to 
be promulgated of such a type that the 
petitioner No. 1 might cease to hold office 
on the date of its promulgation, but, by 
an amendment, the Council of Ministers 
allowed. 45 days time for the petitioner 
No. 1 or other office bearers to be affect- 
ed by the Ordinance to continue in office, 
It was in pursuance of Shri Umesh Pra- 
sad Verma’s efforts that the Ordinance 
was promulgated in September, 1974, 
without there being any reason cr cir- 
cumstance justifying the plea or alleged 
satisfaction that it was necessary for the 
Governor to take necessary action in pro- 
mulgating the impugned Ordinance. It is 
also alleged that Shri K.°N. Sahay, who 
after his defeat in the election of chair- 
man did not even dare to stand as candi- 
date for election as one of the Directors 
of the Bihar State Co-operative Bank 
Limited, was wrongly appointed as a Di- 
rector of the Bank as a Government no- 
minee by respondent No. 2. 


12. A counter-affidavit has been 
filed sworn by respondent No. 2 himself 
stating that Shri K. N. Sahay is not his 
close relation. He has denied the fact 
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that he wanted to get an Ordinance of the 
type so that petitioner No. 1 might cease 
to hold his office as Chairman of the Bank 
from the date of the promulgation of the 
Ordinance. He has denied that Shri K, N. 
Sahay was wrongly appointed a Director 
of the Bank as a Government nominee at 
the instance of respondent No. 2. It is 
also stated in the counter-affidavit that 
efforts were made to introduce a Bill on 
the lines of the first Ordinance in the ses- 
sion of the Bihar Legislature which com- 
menced from the 25th June, 1974, but the 
programme of the business of the Legis- 
lature was so full that it could not be ac~ 
commodated. It is also asserted that the 
ordinance could not be promulgated 
again in time due to certain misunder- 
standing, which was clarified by the 
State Government on the 27th July, 
1974, before the election of the. peti- 
tioner as Chairman of the Bank, which 
took place on the 6th August, 1974. Res- 
pondent No. 2 in the counter-affidavit 
stated that All India Co-operative Minis- 
ters’ Conference was held on the 27th 
and 28th July, 1974, in which the desira- 
bility of having a legislation in Bihar as 
well on the lines recommended by the 
Committee of Co-operative Laws, set up 
by the Government of India, was empha- 
sised, when other States had already 
passed laws on the lines recommended 
One of the major recommendations of 
the Committee was that no one should 
be allowed to continue as President, Vice- 
President, etc., of a Co-operative institu- 
tion for more than six years, It is stated 
that all States, except Bihar and Assam, 
have amended their Co-operative laws 
accordingly and the State Government 
thereafter tried to fall in line with other 
States and hence a concrete step wag 
taken in this regard, in keeping with the 
national policy of removing vested inte- 
rests from co-operative institutions for 
attaining the objects of the co-operative 
movement, which is to work as an instru- 
ment of up-lift of the weaker and poorer 
section of the society, Respondent No. 2 
has also stated in the counter~affidavit that 
the Co-operative Department had suggest- 
ed for immediate ceasing of the office 
bearers who held office for continuous six 
years, but the Council of Ministers pro~ 
vided in the Ordinance that the office 
bearers should cease office after 45 days. 
It is also stated that such a legislation 
was being actively considered by the 
State Government for quite some time 
past and it has been promulgated to 
eliminate monopoly of vested interests 
and individuals, It is denied that this re~ 
commendation of the Council of Minis- 
ters was motivated against petitioner No. 
1 or any of the petitioners and that Shri 
K, N. Sahay was nominated by the Gov- 
ernment in view of his long association 


and familiarity with co-operative move- 


1975 Mathura Prasad v. State of Bihar 


ment in the interest of the institution. 

13. Another counter-affidavit has 
been filed by the Deputy Secretary to the 
Government of Bihar, in the Co-operative 
Department, substantially supporting the 
statements made by respondent No. 2 in 
his counter-affidavit and stating some 
more facts, which would be referred to 
as and when necessary. 


14, Petitioner No. 1 has filed a 
reply to the counter-affidavit filed on be- 
half of respondent No. 2 asserting the 
statements made in the writ application 
and also stating that, since some 150 
Members of the State Legislature were 
affected by the Ordinance, the State Gov- 
ernment dared not place the Ordinance 
before the Legislature in the shape of a 
Bill and the game was allowed to lapse, 
in view of the stiff opposition from all 
quarters and the Minister was doubtful 
about the passage of the said Bill. With 
regard to the All India Co-operative Mi- 
nisters’ Conference, all that is said in 
reply, as contained in paragraphs 5 and 7 
of the affidavit in reply, is that respon- 
dent No. 2 is put to strict proof to pro- 
duce the proceedings of the said Confer- 
ence in which the desirability of such a 
legislation was impressed and even if so, 
he should not have allowed the first 
Ordinance to lapse. In paragraph No, 7 
of the reply it is stated that the plea of 
respondent No. 2 that the Ordinance was 
promulgated in keeping with the national 
policy is wrong, 

15. In view of the specific denial 
of mala fide on the part of respondent 
No. 2 and in the affidavit filed on behalf 
of the other respondents and the Ordi- 
nance having been promulgated in view 
of the recommendations of the Commit- 
tee on Co-operative Laws set up by the 
Govt. of India and the decision taken 
in the All India Co-operative Ministers’ 
Conference that the State of Bihar should 
also fall in line with the recommendations 
of the Committee, as other States in the 
country have, which is not specifically 
denied on behalf of the petitioners, the 
allegation of mala fide cannot be accept- 
ed. The denial in reply to this counter- 
affidavit filed on behalf of the petitioner 
is evasive, The fact remains that in the 
first Ordinance also, which was promul- 
gated much prior to the election of peti- 
tioner No, 1, provisions on the line sug- 
gested by the All India Co-operative 
Ministers’ Conference were incorporated 
which would have disqualified the peti- 
tioner from being elected as Chairman or 
office bearer of the Bank. In my consi- 
dered opinion. therefore, there is no sub- 
tance in the assertions of the petitioners 
that the Ordinance was promulgated in 
mala fide exercise of powers at the in- 
stance of respondent No. 2. Nothing has 
been pointed out to us about any other 
Ministers of the Council of Ministers hav- 
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ing acted mala fide in the matter. The 
plea of mala fide behind promulgation of 


the ordinance has therefore to be re- 
jected. 

16, Mr. Swaroop has submitted 
that the Constitution has hedged the 


Ordinance making power of the Governor 
with several limitations, firstly, that the 
Legislature must not be in session at the 
time when the Ordinance is made; se- 
condly the Governor must be satisfied 
that circumstances are existing which 
render it necessary to take immediate 
action and under certain circumstances 
he cannot act without obtaining prior 
sanction of the President. Apart from 
that, the control of the Legislature over 
such an Ordinance is obvious. It has to 
be laid before the Legislature when it 
meets and will cease to operate after six 
weeks from the re-assembly of the Le- 
gislature, or even before that if a resolu- 
tion disapproving it is passed by the Le- 
gislature. An Ordinance has to be pro- 
mulgated to bring forth an emergent le- 
gislation, when the Legislature is not in 
session. The Governor or the Govern- 
ment could not by-pass the Legislature 
and go on governing the State by succes- 
sive Ordinances instead of seizing the 
earliest opportunity to bring Bills on the 
lines of the Ordinance and getting the 
same passed by the Legislature. There 
cannot be any doubt with regard to the 
intention of the founding fathers of the 
Constitution that rule by successive Ordi- 
nances was not contemplated under the 
Constitution. Provision in Article 174 of 
the Constitution, that more than six 
months shall not intervene between the 
last sitting in one session and the date 
appointed for the first sitting of the next 
session of the Legislature, obviously 
wanted to place the control of 
Legislature over the Ordinance mak- 
ing power of the Governor, But 
the Constitution 
Governor with power to promulgate 
Ordinance when Legislature is not in ses- 
sion and such an Ordinance is given the 
same force and effect as an Act of Legis- 
lature within the limits as provided by 
Article 213, it is not for the Court to dec- 
lare such an Ordinance ultra vires on 
this score. It is for the Legislature of 
the State to disapprove of it, if the State 
is sought to be $uled by successive Ordi- 
nances, as and when it meets, or for the 
electorate to disapprove of the conduct of 
its accredited representatives for having 
ruled the State by means of Ordinances 
and reject them at the next poll. The 
Court’s power in this regard is not co-ex- 
tensive with that of the Legislature so 
long the Ordinance does not ..........0- the 
limits of the State’s law making power. 
The submission of Mr, Swaroop for dec- 
laring the Ordinance as ultra vires on this 
ground has to be rejected. 
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17, Mr, Swaroop and Mr, Ghose 
both have submitted that the existence 
of circumstances for promulgation of an 
Ordinance is a justiciable issue, but the 
necessity to take immediate action may 
not be justiciable issue as it may amount 
fo encroaching on the executive powers 
of the Council of Ministers. It is submit- 
ted that in promulgating the Ordinance, 
it is not the satisfaction of the Governor, 
but of the Council of Ministers, as the 
Governor is merely a constitutional head 
and is required to act on the aid and ad- 
vice of the Council of Ministers in such 
matters. There cannot be any dispute, in 
view of the decision of the Supreme Court 
in the case of Shamsher Singh v, State 
of Punjab, (AIR 1974 SC 2192): that the 
Governor acts on the aid and advice of 
the Council of Ministers, except in cases 
where he is required to act in his discre- 
tion under the Constitution. The ques- 
tion, therefore, is whether the existence 
of circumstances for promulgating an 
Ordinance can be a justiciable issue. 
Learned Counsel relied upon the decision 
of the Supreme Court in the case of Roh- 
tas Industries Lid. v, S. D. Agarwal, (AIR 
1969 SC 707) and R. C. Cooper v. Union 
of India, (AIR 1970 SC 564), and urged 
that, if an authority is given power to 
exercise it in existence of certain circum- 
stances, it is the bounden duty of the 
authority to see that such circumstances 
exist and it is open to judicial review on 
the ground of mala fide. Mr. Ghose has 
emphasised that the fact that the first 
Ordinance was allowed to lapse and a 
Bill on the lines of the Ordinance was not 
brought before the Legislature, which 
met thrice thereafter, was a self-evident 
fact to show that such a circumstance did 
not exist which would justify the Gov- 
ernor to promulgate an Ordinance and it 
amounted to mala fide in law. The Gov- 
ernor’s taking into consideration irre- 
levant matters will be open to judicial 
review. The Government must show that 
there is existence of necessity for which 
the impugned Ordinance was necessary. 


18. I do not think there is any 
substance in this submission of the learn- 
led counsel as well. The Governor, while 
promulgating the Ordinance, is exercis- 
ing Legislative function of the Legisla- 
ture. Chapter IV of the Constitution it- 
self. which contains Afticle 213. deals 
‘with the legislative powers of the Gover- 
mor, The question whether circumstances 
existed for promulgating an Ordinance in- 
volves question of legislative policy of 
the Government and it is not open to the 
Court to decide questions of policy. This 
question stands concluded in view of the 
elear pronouncement of the Supreme 
Court in the case of M/s, S. K. G. Sugar 
(P.) Ltd. v. State of Bihar, (ATR 1974 SC 
1533), the relevant portion of which may 
usefully be quoted:— 
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“It is however well-settled that the 
necessity of immediate action and of pro- 
mulgating an Ordinance is a matter pure- 
ly for the subjective Satisfaction of the 
Governor. He is the sole Judge as to the 
existence of the circumstances necessitat- 
ing the making of an Ordinance. His sa- 
tisfaction is not a justifiable matter. Tt 
cannot be questioned on ground of error 
of judgment or otherwise in court — see 
State of Punjab v, Satya Pal Dang, (1969) 
1 SCR 478 = (AIR 1969 SC 903).” 
Learned counsel submitted that the deci- 
sion in the case of M/s. S. K. G, Sugar 
(P.) Ltd., being a decision of five Judges, 
cannot have any weight against the majo- 
rity decision of ten Judges in Cooper's 
case, (AIR 1970 SC 564), He relied on 
paragraph 22 of that decision that exis- 
tence of circumstance for promulgation 
of.an Ordinance is justiciable and open to 
judicial review, the relevant portion oi 
which may be quoted:— 


_ “The clause relating to the satisfac- 
tion is composite: the satisfaction relates 
to the existence of circumstances, as well 
as to the necessity to take immediate ac- 
tion on account of those circumstances, 
Determination by the President of the 
existence of circumstances and the neces- 
sity to take immediate action on which 
ae acne depends, is not declared 
a 


19, There does not seem to be 
any substance in this submission of Mr. 
Swaroop as well. The observation relied 
in paragraph 22, quoted above, has to be 
understood in context of what is stated in 
paragraphs 23 to 27. Paragraphs 23 and 
24 mention the contention of learned At- 
torney General that the condition of sa- 
fisfaction of the President in both the 
branches is purely subjective and the 
Union of India is under no obligation ta 
disclose the existence of, or to justify. the 
circumstances of the necessity to take 
fmmediate action, In paragraphs 25 and 
26, the rival contention of Mr. Palkhivala 
is mentioned. In paragraph 27 it is clear- 
ly stated that the question was not being 
decided; relevant portion of it may use- 
fully be quoted:— 


“The Ordinance has been repealed 
by Act 22 of 1969, and the question of its 
validity is now academic, It may assume 
significance only if we hold that Act. 22 
of 1969 is valid. Since the Act is in our 
view invalid for reason hereinafter stat- 
ed, we accede to the submission of the 
Attorney-General. that we need express 
no opinion in this case on the extent of 
the jurisdiction of the Court to examine 
whether the condition relating to ‘satisfac- 
tion of the President was fulfilled.” 
Learned Advocate General for the State 
seems to be right in his contention 
that the observation in paragraph 22 
relied on by the petitioner is either part 
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of the submission of Mr. Palkhivala in 
Cooper’s case and not any concluded 
opinion of the Court on the point, or, at 
any rate, a mere statement that the Con- 
stitution does not in specific terms declare 
it to be finel and the question is one of 
determination by way of interpretation of 
different constitutional provisions in this 
regard. 

20. The decision in the case of 
Rohtas Industries Ltd. v. S. D. Agarwal, 
(AIR 1969 SC 707), on which learned 
counsel laid stress, is also not on the 
point of promulgation of Ordinance, but 
relates to interpretation of Secs. 235 and 
237 of the Companies Act regarding in- 
vestigation into the affairs of the com- 
pany. It was on a consideration of the 
specific provisions contained in those sec- 
tions, particularly Section 237 (b) of the 
Companies Act, which lays down the cir- 
cumstances under which investigation of 
company’s affairs could be ordered. that 
the Supreme Court approved its earlier 
decision in the case of Barium Chemical’s 
Ltd. v. Company Law Board, (AIR 1967 
SC 295), This case is, therefore, really 
of no assistance to learned Counsel, 

21, Mr. Swroop has then contend- 
ed that the amendment brought into by 
the Ordinance put unreasonable restric- 
tion on the freedom of association, to 
form association of their own and to elect 
office bearers of their choice and is vio- 
lative of Article 19 (1) (c) of the Consti- 
tution. Faced with the situation that 
there. is promulgation of emergency in 
the country under Article 358 of the Con- 
stitution suspending the provisions of 
Article 19 of the Constitution during 
emergency, Mr. Swaroop has advanced a 
novel argument that the suspension of 
Article 19 during emergency relates to 
‘States action’ and not to a Governor’s 
Ordinance. Article 358 of the Constitu- 
tion reads as follows:— 

“While a Proclamation of Emergency 
is in operation, nothing in Article 19 shall 
restrict the power of the State as defin- 
ed in Part IIT to make any law or to take 
any executive action which the State 
would but for the provisions contained in 
that Part be competent to make or to 
take, but any law so made shall, to the 
extent of the incompetency,. cease to have 
effect as soon as the Proclamation ceases 
to operate, except as respects things done 
or omitted to be done before the law so 
ceases to have effect.” 


(I have underlined the 
emphasised by Mr, Swaroop). 
Learned counsel has emphasised that it 
is with regard to the “State” as defined 


expression 


in Part III that there is a suspension. 


Article 12 of Part III defines “State” 
as follows:-—~ 
“In this Part, 


otherwise requires, “the State” 


unless the context 
includes 


Mathura Prasad v. State of Bihar (K. B, N. Singh J.) [Prs. 19-23] Pat. 303 


the Government and Parliament of India 
and the Government and Legislature of 
each of the States.and all local or other 
authorities within the territory of India 
or under the control of the Government 
of India.” 

Mr. Swaroop has submitted that the ex« 
pression “State” refers to Government 
and Legislature of each State and not 
to Governor. He has submitted that the 
‘Government’ will not include Governor 
nor the executive means Governor. 
Therefore, the expression “State” does 
not include the Governor exercising legis- 
lative power under Article 213 of the 
Constitution, 


22. It is well-settled that an in- 
clusive definition cannot be utilised for 
cutting down the definition of a term so 
defined. On the other hand, it is used to 
extend scope of the expression so defin- 
ed. Thus, the definition of the expression 
‘State’ under Article 12 does not limit it 
to mean only the Government or the Le- 
gislature, but it extends the ambit of the 
definition of the expression ‘State’ to in~ 
clude all local or other authorities which 
would not ordinarily come within the 
purview of the expression “State”. It is 
inconceivable that the expression ‘State’ 
would exclude a Governor, inasmuch as 
Article 153 lays down that there should 
be a Governor for each State and Arti- 
cle 154 lays down that the executive 
powers of the State shall vest in the Gov- 
ernor and shall be exercised by him ei- 
ther directly or through officers subor- 
dinate to him in accordance with the 
Constitution, The executive powers of 
the State. are co-extensive with the legis- 
lative powers of the State Legislatures. 
Therefore, in my considered opinion, the 
expression ‘State’ includes the Governor. 
The Ordinance promulgated by the Gov- 
ernor under Article 213 has the same 
force as an Act of a Legislature assented 
to by the Governor. If an Act of a Legis- 
lature can be free from the fetters of 
Article 19 so long the emergency conti- 
nues, it is idle to contend that the Gov- 
ernor’s Ordinance will not be so. Any 
contrary construction would defeat the 
very purpose of declaration of emergency 
during the period when it may not be pos- 
sible for Legislature to meet off and on. 
Mr, Swaroop, therefore, cannot be per- 
mitted to urge Violation of Article 19 so 
long as the emergency continues. It is 
admitted position before us that the dec- 
laration of emergency made during Indo 
Pakistan War in 1971 still continue. 


23. Mr. B. C. Ghose, learned 
counsel appearing on behalf of the peti- 
tioners in C, W. J. C. No. 1643 of 1974, 
whose arguments have been adopted in 
the other three writ applications. has 
challenged the vires of the Ordinance on 
the ground of its being discriminatory in 
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so far as it makes an invidious distinc- 
tion between the office bearers and other 
members of the managing committee for 
its treatment regarding 
office, although the parent Act or the 
rules framed thereunder do not make eny 
such distinction between them in mat- 
ters of management of the societies and 
vesting of powers in them. The Ordi- 
nance confers arbitrary powers on the 
Registrar of the Co-operative Societies to 
curtail the rights of the democratically 
elected executive without any rational 
basis and sensible object and, therefore, it 
is hit by Article 14 of the Constitution. 
Mr. Ghose has also urged that the Ordi- 
nance confers unbridled power on- the 
Registrar of the Co-operative Societies to 
usurp ‘the entire management of the Co- 
operative Societies by his inaction in 
exercise of powers under the Ordinance 
which has adversely affected the parzies 
concerned. 


24. To appreciate the submissions 
of Mr. Ghose it will be necessary to refer 
to the amendments brought in the Act by 
the Ordinance, In the definition clause 
of the Act, i.e., Section 2, four new clauses 
(bb), (ff), (gg) and (ggg) have been ad- 
ded. Clause (bb) defines ‘Co-operative 
year’ to be beginning from the Ist July 
and ending on the 30th June. In clause 
(ff) ‘Multi-purpose Co-operative Society’ 
is defined as a co-operative society form- 
ed for providing more than one type of 
service to its members, and includes a so- 
ciety registered as a Cane Growers’ Co- 
operative Society. Clause (gg) defines 
‘office-bearers of a managing committee’ 
to mean and include. the Chairman, the 
Vice-Chairman, the Secretary, the Joint 
Secretary, the Treasurer or any such 
functionary by whatever name they may 
be designated. Clause (ggg) defines ‘pri- 
mary society’ to mean a society of which 
no member ig a registered society. In 
Section 14 of the Act, seven sub-sect:ons 
have been added which have been num- 
bered as sub-sections (3) to (10) and the 
original sub-section (3) has been re- 
numbered as sub-section (11). The 
newly added sub-section (3) fixes the 
life of the managing committee of a so- 
ciety to be three years and allows il to 
continue till the next election or for a 
period of six months from the close of 
the co-operative year whichever is ear- 
lier, Sub-section (4) lays down that if no 
election is held within a period of six 
months, then the managing committee 
will be deemed to have been superseded 
under Section 41 of the Act, Sub-sec- 
tion (5) which vitally hurts the petitioners 
in these writ applications, lays down that 
no person shall be eligible for election as 
an office bearer of the managing commit- 
tee of a registered society if he has been 
an office-bearer of the committee for two 
consecutive terms. They may be eligible 
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after they have been out of office for one 
term, Sub-section (6) introduces a legal 
fiction and says that an existing office- 
bearer of the managing committee of a 
registered society shall be deemed to have 
been an office-bearer of the committee 
for two consecutive terms if he has com- 
pleted a period of six years as an office- 
bearer. Sub-section (7) provides for ces- 
sation of office-bearers who have been 
office-bearers of a society for more than 
six years on the 45th day of the promul- 
gation of the Ordinance. Sub-section (8) 
lays down that special meeting will be 
called within 90 days of the date of com- 
mencement of the Ordinance for electing 
office-bearers in place of those who have 
ceased to hold office or have been displac- 
ed due to operation of sub-section (7) and 
during the intervening period of 45 days 
after the office-bearers have ceased to 
function, the duties of the. society will be 
carried on by such person or persons as 
may be appointed by the Registrar or the 
Assistant Registrar of the Co-operative 
Societies, as’ the case may be. and if no 
election is held within 90 days the mana- 
ging committee will be deemed to have 
been susperseded under Section 41 of the 
Act, The provisions of sub-sections (7) 
and (8) mentioned above in relation to 
multi-purpose -societies have been made 
applicable mutatis mutandis to primary 
co-operative societies also, save that in 
their cases a larger period of 180 days 
has been provided fer cessation of office 
and for holding election in place of office- 
bearers who will cease to hold office. In 
Section 27 of the Act a proviso igs added 
that, in case of multi-purpose co-opera- 
tive society, a member who has not paid 
membership fee will also be entitled to 
vote. 

25. Mr. Ghose has submitted that 
Section 14 of the Act vests the manage- 
ment of a registered society in the mana- 
ging committee constituted in accordance 
with rules with certain rights and no indi- 
vidual member of a managing committee 
has any right under the Act. Rule 22 
framed by the Governor of Bihar under 
the powers conferred under Section 66 of 
the Act deals with the constitution of the 
managing committee and lays down as 
under:— 

*(1) Subject to nomination by the 
Registrar of such number of members to 
the managing committee and in such 
manner as may be prescribed by him, the 
managing committee of a registered so- 
ciety including its office bearers shall be 
elected by vote from among the members 
of the society at the annual general meet- 
ing held in accordance with the bye-laws. 

(2) The members of the managing 
committee and the office-bearers shall be 
deemed to have taken over charge imme- 
diately after their election and shall hold 
office till the next election. 
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(3) When the bye-laws of a registered 

society so provide, the Registrar may 
nominate all the members of the manag- 
ing committee on such terms and condi- 
tions as may have been prescribed in the 
bye-laws.” 
Mr. Ghose has submitted that the Act and 
the Rule do not confer any special power 
on any of the office-bearers but vest 
power in the managing committee alone 
and the Registrar of Co-operative Socie- 
ties has maximum control over the socie- 
ties apart from powers under Section 48 
in.case of dispute and power of revision 
under Section 56 of the Act. He has sub- 
mitted that in the Ordinance there is no 
justification for making invidious distinc- 
tion between the office-bearers and other 
members of the managing committee: the 
office-bearers of the managing committee 
who have been in office for six years have 
been made to retire 45 days after the pro- 
mulgation of the Ordinance, while it does 
not touch the other members of the 
managing committee although every 
member of the managing committee is 
equally treated under the Act. There is 
nothing in the Ordinance justifying sepa- 
rate treatment among the members of the 
managing committee who constitute one 
class. There is no substance in this sub- 
mission of Mr, Ghose. In the Act itself, 
Section 2 (gg) defines ‘office-bearers’ as 
follows:— 


“‘Office-bearers of a managing com- 
mittee’ means and includes the Chairman, 
the Vice-Chairman, the Secretary. the 
Joint Secretary, the Treasurer or any 
such functionary by whatever name he 
may be designated.” 


26, In the counter-affidavit filed 
on behalf of the State by the Secretary 
to the Government of Bihar in the Dept. 
of Co-operation on 31st January, 1975 
(C. W. J. C. No. 1643 of 1974) in para- 
graphs 3, 4, 5, 6, 7 and 8, it is stated on 
behalf of the State that in actual experi- 
ence of the functioning of the societies it 
has been noticed that the office-bearers of 
the societies are not merely figurative 
heads, but the members of the managing 
committee of the societies for all intents 
and purposes delegate their powers and 
functions to the office-bearers and actual- 
ly the office-bearers are active partici- 
pants in the co-operative movement and 
look after the enrolment of the members 
and influence the election at the annual 
general meeting of the society. It is the 
office bearers who handle the funds of the 
societies under the authority they 
obtain from the members, of e 
managing committee of the societies who 
are installed at their instance. It is also 
stated that, following the guidelines given 
at the All India Conference of Registrars 
of the Co-operative Societies held on the 
24th and 27th of July, 1974 at New Delhi 
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quoted in paragraph 3, that no person 
should be allowed to be elected as Presi- 
dent, Vice-President etc., for more than 
six years and this disqualification should 
not apply to the ordinary Directors of 
the Societies, it was considered expedient 
to provide remedy for the basic malady ` 
which infest the societies and reduce them 
as puppets in the hands of the office- 
bearers of the societies. It is also assert- 
ed that beyond making provisions to meet 
the exigency of situation and to make the 
co-operative society broad-based there 
was no malice and collusion in making 
the impugned provisions of the Ordi- 
nance, In Annexure B to that counter- 
affidavit, which is a copy of the counter- 
affidavit filed in C. W. J. C. 1605 of 1974 
on behalf of the Secretary to the State 
Government in the Co-operative Depart- 
ment, it is mentioned that the question 
of introducing a bar against member- 
ship of the managing committee for more 
than two terms or four years consecutive- 
ly and for four terms or 8 years which- 
ever is less in all, was broached and steps 
were initiated to introduce the amend- 
ments in the Bihar and Orissa Co-opera- 
tive Societies Rules, 1959 and a draft was 
published on the- 11th March, 1970, a copy 
of which has been filed as Annexure ‘D’. 
Reference has also been made to the fact 
that steps in this direction were sought to 
be taken earlier than the Ordinance to 
remove the aforesaid malady by Annex- 
ures ‘A to C’. These documents have also 
been filed along with the counter-affida- 
vit in C. W. J, C. No. 1605 of 1974. It is 
also asserted that elections have been held 
in some of the societies in pursuance of 
the Ordinance where there is no stay as 
mentioned in Annexure ‘A’, 


27. A rejoinder has been filed 
denying the above allegations. I do not 
find any reason to discard the Affidavits 
filed on behalf of the State in this regard 
based as they are on the recommendations 
of the All India Co-operative Registrars’ 
Conference and the Committee set up by 
the Government of India on the Co-ope- 
rative Societies and on the basis of the 
recommendations of the All India Con- 
ference of the Registrars of Co-operative 
Societies held on the 24th and 27th July, 
1974, the agenda of which has been quot- 
ed in paragraph®3 of the counter-affida-: 
vit. The Government being satisfied that 
the real power in the Co-operative Socie- 
ties was being monopolised by the office- 
bearers they should not be allowed to 
continue in office for more than six years, 
the Ordinance has obviously been made 
with a purpose to make the Co-onerative 
Societies broad based ang democratise the 
institutions rather than to allow them to 
be monopolised by a few persons which 
means the very negation of the beneficial 
measures contemplated by the Act, I am, 
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therefore, satisfied that there is rational 
basis for making a distinction between 
the ordinary members and the office- 
bearers of the managing committee of the 
registered societies for achieving the ob- 
jects for which Co-operative laws have 
been enacted, and the Ordinance does not 
suffer from the vice of discrimination so 
as to be violative of Article 14 of the 
Constitution, It may be relevant to men- 
tion that almost all the petitioners in 
these writ applications have been office- 
bearers of societies continuously for more 
than six years which lends support to the 
assertions made on behalf of the State in 
the counter-affidavit. 


28. There is also no substance in 
the submission of Mr. Ghose that an ar- 
bitrary distinction has been made be- 
tween a multi-purpose society and a pri- 
mary society. The very definition of the 
two societies given in the Ordinance 
makes them two kinds of Co-operative 
Societies, Multipurpose Co-operative So- 
ciety has been defined as a primary so- 
ciety formed for providing more than one 
type of service to its members and in- 
cludes a society registered as a cane- 
grower’s co-operative society, while a 
primary society has been defined in 
clause (ggg) as a society of which no 
member is a registered society. A longer 
period of 180 days has been allowed in 
sub-section (8) of Section 14 for cessation 
of membership of the office-bearers of the 
primary societies and within same period 
to elect new office-bearers in their place 
under sub-sections (9) and (10) of Section 
14 of the Ordinance. The areas of acti- 
vities of the two societies being different 
and the two being not similarly situate, 
there is no auestion of any discrimina- 
tion between the two types of societies 
en this score, so as to offend against Arti- 
cle 14. 


29. The second submission of Mr. 
Ghose that unbridled power has been 
conferred upon the Registrar of the Co- 
operative Societies to usurp the entire 
management of the societies inasmuch as, 
if elections are not held of the office- 
bearers within 90 days of the commence- 
ment of the Ordinance, in the case of 
muti-purpose societies, and within 180 
days in the case of primary societies, the 
managing committees of “the societies will 
be deemed to have been superseded under 
Section 41 of the Act, is two fold: 
Firstly that by his own inaction in hold- 
ing the election in time, as it is, the Re- 
gistrar, who has to call special general 
meeting. has been given arbitrary power 
to usurp the management of Co-operative 
Societies not intended by the provisions 
of the Act and, secondly, provision for 
supersession is contrary to the spirit of 
Section 41 of the Act which never con- 
templated supersession for inactivity or 
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Tapses of Registrar. It is true that the 
Ordinance provides that, in case election 
is not held, the entire managing commit- 
tee will be deemed to have been super- 
seded under Section 41 of the Act. The 
Registrar of the Co-operative Societies is 
expected to carry out the mandate of law 
calling for special general meeting for 
holding election of office-bearers within 
90 days in case of multi-purpose societies 
and within 180 days in case of primary 
societies from promulgation of the Ordi- 
nance, The fact that the Registrar may 
flout this mandate will not be a ground 
for holding that an arbitrary power has 
been given to the Registrar in this regard. 
The Registrar will always be amenable 
to the writ jurisdiction of this Court be- 
sides remedy by way of suits in Civil 
Court for being compelled to discharge 
his statutory functions within a specified 
time and can be pulled up for his inac- 
tion in the matter. The provision for 
supersession in case such meetings are not 
held is only meant to be applied in ex- 
ceptional cases where it is impossible for 
the Registrar to call special general 
meeting within the specified time as a 
measure of safety in such cases, for exam- 
ple, where there is an injunction order 
restraining the holding of election or the 
like. The mere possibility of an autho- 
rity misusing the powers vested in it 
cannot be a ground for declaring a legis- 
lation to be arbitrary (vide AIR 1962 SC 
316). The second contention of Mr, 
Ghose that the Ordinance makes provi- 
sions for supersession of a managing com- 
mittee of a registered society not on ac- 
count of its own laches but on account of 
inactivity or slackness on the part of the 
Registrar and is foreign to the scope of 
Section 41 is based on misconception of 
the provisions of the Ordinance. To avoid 
stalemate in the functioning of the So- 
ciety, where no election of office-bearers 
could be held for unavoidable reasons, 
provision for its management during the 
interim period till the fresh election of 
the managing committee has been provid- 
ed for in the Ordinance by taking aid of 
legal fiction that where no election could 
be held within the stipulated period, the 
managing committee will be deemed to 
have been superseded, Clauses (2) and 
(3) of Section 41 provide for management, 
when managing committee of a society is 
superseded, and they are meant to be ap- 
plied by the Ordinance, The aforesaid 
clauses of Section 41 provide for appoint- 
ment by Registrar of a person or persons 
to carry on the business of the society 
and also to take steps to call general meet- 
ing for holding the election of a fresh 
managing committee. This is an enabling 
provision and does not provide for super- 
session for inactivity of the Registrar. 
The submission of Mr. Ghose, is, there- 
fore, without substance, 
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30. Mr. Ghose has also urged that 
the proviso added by the amendment in 
Sec. 27 of the Act that, in case of multi- 
purpose co-operative society, a member 
may exercise his membership fee for the 
society will weaken the society (sic). 
It is difficult to appreciate this submis- 
sion of Mr. Ghose. There being provi- 
sions in the Act and the Rules and bye- 
law for realisation of membership fee 
from the members of the societies. the 
right to vote without payment of mem- 
bership fee will not affect or cripple the 
eo oberaave societies as urged by Mr. 

ose, 


31. These writ applications were 
admitted in October, 1974, and there has 
been stay of the provisions of the im- 
pugned Ordinance in relation to the peti- 
tioners in each of the writ applications. 
Stay orders were passed on 11-10-1974 in 
the first two writ applications: on 14-10- 
1974, in C. W, J. C. No. 1643/74, on 15-10- 
.1974 in the next nine; and on 16-10-1974 
in the remaining writ applications. The 
period of 45 Gays, at the end of which the 
office-bearers were to cease functioning, 
and 90 days, within which the Registrar 
was to call a special general meeting for 
the election of office-bearers of the co- 
operative societies, mentioned in the Ordi- 
nance expired during the pendency of 
these writ applications. For meeting this 
eventuality, so that the provisions of the 
Ordinance may be given effect to and 
election be held in place of such office- 
bearers who would cease to hold office in 
pursuance of the Ordinance, the period 
during which the operation of the Ordi- 
nance against the writ applications re- 
mained (pending is) period of 45 days or 
90 days or 180 days, as the case may be. 
It is expected that the respondenis will 
take appropriate steps for holding elec- 
tions in place of the office-bearers who 
would cease to hold office in pursuance 
of the provisions of the Ordinance. 

32. With the above observations, 
all these writ applications are dismissed, 
but, in the circumstances of the case, I 
shall make no order as to costs, 

SARWAR ALI, J:— I agree. 

Applications dismissed. 
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(A) Civil Procedure Code (1908), 
Order 21, Rule 29 — Grant of stay — 
Rule not mandatory — Court not oblig- 
ed to grant stay where requirements of 
the rule are fulfilled — Word ‘may’ in the 
rule cannot be read as ‘shall’ — (Words 
and Phrases — May — Meaning). AIR 
1936 Mad 102 and AIR 1962 Raj 223 and 
AIR 1973 SC 528, Considered and Applied. 
AIR 1957 Raj 219 and AIR 1975 Pat 110, 
Dist, (Paras 4, 5) 

(B) Civil Procedure Code (1908), 
Order 21, Rule 29 and Order 39, Rule 1 
— ‘Stay order’ and Injunction — Dis- 
tinction — Consideration of convenience 
not extraneous to question of stay. 

The difference between an order of 
injunction and order of stay are well 
known. In one case, it is an order against 
the person. restraining him from executing 
a decree; in the other case, it is a direc- 
tion to the Court to stay the proceeding. 

The consideration of convenience iş 
not a matter extraneous to the question 
of stay of a proceeding. 

The principles which govern stay of 
execution in general ought to be the prin- 
ciples which would govern the stay of 
execution under Order XXI, Rule 29 of 
the Code. The legislature cannot be 
deemed to have in mind any different 
principles to be adopted in respect of 
Rule 29 of the Code, Though words such 
as ‘sufficient cause being shown’ have not 
been mentioned in Rule 29. still it cannot 
be said in view of the power being dis- 
cretionary that the court was bound to 
stay the execution even without sufficient 
cause being there. (1867) 8 Suth WR 392 
and AIR 1969 Orissa 233, Considered and 
Applied. (Paras 5, 6, 7, 8) 

(C) Civil Procedure Code (1908), 
Order 21, Rule 29 — Rule applies to res- 
titution proceedings under Section 144 as 
well, 

The provision of Rule 29 of the Code 
applies as much to an application for 
execution as to an appliction for restitu- 
tion. The mere fact that an application 
under Section 144 of the Code is no more 
in the Chapter on execution does not 
change the nature of the application it- 
self. It still remains an application in 
execution. In fact, it is now well settled 
that an application for restitution is an 
application in ewecution, AIR 1934 Pat 
246 (2) (FB), Approved in AIR 1965 SC 
1477, Followed. (Para 9) 

(D) Civil Procedure Code (1908), 
Order 21, Rule 29; Section 37 — Decree 
sought to be stayed — Need not neces- 
sarily be that of trial Court. 


Section 37 of the Code lays down 
that the expression ‘Court which passed a 
decree’, shall in relation to the execution 
of decree, be deemed to include, where 
the decree to be executed has been passed 
in the exercise of appellate jurisdiction, 
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the court of first instance. Section 38 of 
the Code next provides that a decree may 
be executed either by the “court which 
passed” it or by the ‘court to which it is 
sent for execution’. The term, ‘the court 
which passed a decree’ thus in the case 
of an appellate decree would include 
the court of first imstance for the 
purpose of execution, It is, therefore, im- 
material that the decree in the present 
case was that of the appellate court in 
respect of which the application for exe- 
cution for costs and restitution by delivery 


of possession had been filed. AIR 1956 
Madh Bha 229, Applied. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1975 Pat 110 = 1974 BBCJ 710 4 

AIR 1973 SC 76 = 1973 Lab IC 407 11 

AIR 1973 SC 528 = (1973) 1 SCR 1022 5 

AIR 1971 SC 2324 = (1970) 2 SCR 368 11 

AIR 1969 Orissa 233 = ILR (1970) or 
0 
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AIR 1965 SC 1477 = (1965) 2 SCR 436 9 
AIR 1962 Rai 223 = 1962 Raj LW 02 
AIR 1957 Rai 219 = 1956 Rai LW 473 4 
AIR 1956 Madh Bha 229 = Madh Bha LR 

1955 Civil 641 10 
AIR 1936 Mad 102 = 70 Mad LJ 120 5 
AIR 1934 Pat 246 (2) = 15 Pat LT 173 


(FB) 
(1867) 8 Suth WR 392 7 


Jaleshwar Prasad and Parmanand 
Sharma, for Petitioners: Prabha Shankar 
Mishra and Ganesh Prasad Singh, for Op- 
posite Party. 

ORDER :— This application in revi- 
sion is directed against an order refusing 
to stay execution under O. XXI. R. 29 of 
the Code of Civil Procedure (hereinafter 
to be referred to as ‘the Code’). 


2. It appears that the opposite 
party second set and the father of peti- 
tioners 1 and 2 filed a title suit (Title Suit 
No, 136 of 1960) in the court of the 2nd 
Munsif, Chapra, against the opposite 
party first set for a declaration of their 
title to some lands alleged to have been 
taken in settlement from the landlord and 
recovery of possession thereof, The Oppo- 
site Party first set defendants contested 
the suit and claimed to have taken set- 
tlement of the lands from the other de- 
fendants, who are said tọ have taken set- 
tlement of those lands from the zerpesh- 
gidars of the landlord. The suit was dec- 
reed by the trial Court. As against that 
there was an appeal (Title Appeal No. 
2/28 of 1964) which was allowed and the 
decree passed by the trial Court was set 
aside, The Opposite Party thereafter le- 
vied execution of the decree of the appel- 
late court for costs and filed a petition 
under Section 144 of the Code for resti- 
tution by delivery of possession of the 
lands in question. This was treated as a 
miscellaneous case (Misc. Case No. 28 of 
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1972). In this proceeding, the petitioners 
filed an application for stay of the resti- 
tution proceeding under Order XXI, R. 29 
of the Code till the disposal of the title 
suit (Title Suit No. 7 of 1974) which they 
had filed for a declaration that the dec- 
ree passed in Title Appeal No. 2/28 of 
1964 was null and void on the ground 
that the petitioners were not properly 
represented before the court, It was said 
that after the decree of the trial court, 
the. petitioners had attained the age of 
majority but the appellants had not so 
impleaded them as parties to the appeal, 
but as minors under the guardianship of 
their mother. The mother did not pro- 
perly represent the petitioners in the ap- 
peal aforesaid and the decree was tainted 
with fraud, collusion and gross negligence. 
The learned Munsif rejected the prayer, 
Hence, this application. 


3. Mr. Jaleshwar Prasad appear- 
ing for the petitioners has raised two 
points; firstly, that in view of the provi- 
sions of Order XXI, Rule 29 of the Code, 
it must be deemed to be a mandatory 
duty of the Court to stay execution pro- 
vided the requirements of the rule are 
fulfilled and secondly, that in the present 
case the learned Munsif has erred in law 
in applying the principle of injunction 
under Order XXXIX of the Code to this 
case and his order, therefore, is fit to be 
set aside. I must straightway say that 
there is no merit in either of these con- 
tentions. 


4, The argument of the learned 
counsel to the effect that the provision of 
Rule 29 of Order XXI of the Code is 
mandatory cannct be accepted at all. He 
has not cited any authority in support of 
his proposition, The provision of Rule 29 
of Order XXI of the Code is as follows:— 

"Where a suit is pending in any 
Court against the holder of a decree of 
such Court, on the part of the person 
against whom the decree was passed, the 
Court may, on such terms as to security 
or otherwise, as it thinks fit, stay execu- 
tion of the decree until the pending suit 
has been decided.” 

It has been urged that the word ‘may’ 
used herein should be read as ‘shall’ and 
it is urged that the learned Munsif had 
no option but to stay the execution. Ac- 
cording to Mr. Prasad there were just 
two conditions which had to be fulfilled 
in order to make it obligatory on the 
part of the court to stay the execution. 
They were, firstly, that the suit should be 
pending in the court which had passed 
the decree under execution and secondly 
that the suit should have been filed by 
the person against whom the earlier deg- 
ree was passed. Once these two require- 
ments are fulfilled: it is said. the Court 
had no option but to grant stay. In sup- 
port of his argument, learned Counsel 
has placed reliance on two decisions one 
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in the case of Hansraj v. Satnarain, (AIR 
1957 Raj 219) and the other in the case 
of Smt. Ram Kumari Devi v. Tarkesh- 
war Nath Pandey, decided by a learned 
single Judge of this Court (1974 Bihar 
Bar Council Journal 710) = (AIR 1975 
Pat 110). Neither of these two decisions 
supports the argument of the learned 
counsel viz., that once these two require- 
ments are fulfilled, it becomes obligatory 
on the part of the court to grant stay. It 
appears that the decision in the case of 
Hansraj (Supra) was relied upon by S. P. 
Sinha, J.. in the latter case of Smt. Ram 
Kumari Devi v. Tarkeshwar Nath Pan- 
dey. The observation in Hansraj’s case 
upon which reliance has been placed by 
learned Counsel for the petitioners is as 
follows and it was also quoted in the case 
of Smt, Ram Kumari Devi (Supra):— 


“All that is required for the applica- 
tion of Order XXI, Rule 29 is, (1) that the 
suit should be pending in any court 
against the holder of a decree of that very 
court, (2) and that the suit should have 
been filed by the person against whom 
the earlier decree was passed. In such a 
case, it is open to the court to stay exe- 
cution of the decree until the pending 
suit has been decided on such terms as to 
security or otherwise as it thinks fit.” 


4-A. It is obvious from the latter 
sentence in the passage cited above that 
once these requirements are fulfilled, the 
provision of Rule 29 of the Code is at- 
tracted and thereafter it is open to the 
court to stay the execution. It will ap- 
pear that in both the cases aforesaid. the 
learned Judges were not called upon to 
decide as to whether once the two re- 
quirements are fulfilled, it becomes obli- 
gatory on the part of the court to stay 
the execution. In the case of Hansraj, 
the argument was that an order under 
Rule 29 of the Code could be passed only 
in execution proceeding and could not be 
passed by the court, before whom the sub- 
sequent suit was filed, in the proceeding 
of that suit. This contention was not ac- 
cepted. In the case of Srimati Ram Ku- 
mari Devi also, the argument was that 
the order under Order XXI, Rule 29 of 
the Code could be passed only in the suit 
and not in the execution case, The learn- 
ed Judges were, therefore, considering as 
ta what were the requirements to ba 
fulfilled before an order under Rule 29 of 
the Code could be passed. These deci- 
sions are thus of no avail to the peti- 
tioners, 


5. In my view, and it is well set- 
tled, the power of the Court under rule 
29 of the Code is discretionary. I have 
already referred to the observation of 
Wanchoo, C, J., in the case of Hansraj 
where the learned Chief Justice said that 
in such a case “it is open to” the court to 
stay the execution. In the case of Kan- 


Subhas Kumar v. Sheo Balak (M. M. Prasad J.) 


[Prs. 4-6} Pat. 309 


nammal v. Muthukumaraswami Chetty, 
(AIR 1936 Mad 102), it has clearly been 
stated by Beasley, C. J., “the rule is not 
an imperative one; and the Court has a 
discretion either. to grant the relief asked 
for, namely, stay of execution of the 
decree, or to refuse it”, In the case of 
Anop Chand v. Hirachand, (AIR 1962 Raj 
223), a Division Bench of that Court also 
said: “it is clear from the wordings of 
Rule 29 of Order 21 that the power given 
to the court is discretionary, ............... 
In my view, the word ‘may’ occurring in 
Rule 29 of the Code cannot be read ag 
‘shal’ and clearly indicates that the 
power of the court is discretionary. In 
the case of Shaukat Husain v. Smt. Bhu- 
neshwari Devi, (AIR 1973 SC 528), their 
Lordships were considering the provision 
of Rule 29 of the Code and after quoting 
the rule said as follows:— 

“It is obvious from a mere perusal of 
the rule that there should be simultane- 
ously two proceedings in one Court. One 
is the proceeding in execution at the in- 
stance of the decree-holder against the 
judgment-debtor and the other a suit at 
the instance of the judgment-debtor 
against the decree-holder, That is a con~ 
dition under which the Court in which 
the suit is pending may stay the execu- 
tion before it.” 

Their Lordships say that once these con- 
ditions are fulfilled, the Court ‘may’, and 
do not say that it ‘shall’ stay the execu- 
tion. The argument of the learned coun- 


sel to the contrary cannot therefore, be 
accepted. | 
6. The second grievance of the 


learned counsel is that the court below 
has adopted wrong principles in deciding 
the matter, namely, principles of injunc- 
tion which do not apply to a case of stay. 
of execution. The differences between 
an order of injunction and order of stay 
are well known to need repetition. - In 
one case, it is an order against the per- 
son restraining him from executing a 
decree; in the other case, it is a direction 
to the court to stay the proceeding. The 
argument of the learned counsel is based| 
on the statement by the court below to 
the following effect:— 


“Considering all the facts and cir- 
cumstances in this case I find and hold 
that the balance eof convenience is not in 
favour of the O. Ps, in T. S. No. 7/74.” 


On this basis, the argument, advanced 
firstly is that the court below has consi- 
dered only the “balance of convenience” 
and nothing else. I am afraid, the argu- 
ment is not well founded on facts. The 
court below has in another part of the 
order referred to the statement in the 
petition to the effect that the petitioners 
were not represented in the previous 
title suit and title appeal and the judg- 
ments of the those courts were tainted 
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gence. It has also noted the argument (AIR 1962 Raj 223) (Supra), their Lord- 


that the petitioners claimed to have at- 
tained the age of majority when the title 
suit was going on in the trial court and 
that their mother-guardian was very 
much shocked by the premature death 
of her husband and hence she could not 
represent the petitioners. The learned 
Munsif said that even on these state- 
ments, at best, the decree would be void- 
able and it is a good decree till it is set 
aside. He has also stated that nothing 
regarding fraud and collusion had been 
argued before him and hence he was con- 
vinced that the petitioners had not made 
out a case for stay. It is thus obvious 
that the court below has considered 
questions other than “balance of conve- 
nience” as well. It seems to have consi- 
dered whether theré was any proof prima 
facie of the case made out by the peti- 
tioners in Title Suit No, 7 of 1974. 


7, Learned counsel has not been 
able to cite any authority for the propo- 
sition urged next that the consideration 
of convenience is a matter extraneous to 
the question of stay of a proceeding. 
What are the principles which a court 
should keep in mind in deciding a matter 
of stay under Order XXI. Rule 29 is a 
question which has not been exhaustively 
answered in any decided case to which 
my attention has been drawn or which I 
have come across, There are number of 
cases, however, which have well settled 
the guideline in respect of stay of execu- 
tion under other provisions of the Code. 
It is well known that a mere filing of an 
appeal against a decree is by itself not a 
good ground for stay of execution under 
Order 41, Rule 5 of the Code. The peti- 
tioner there has to make out “sufficient 
cause”. Such a cause is said to have been 
established if the party is able to prove 
that he would incur substantial loss, that 
there are fairly arguable questions and 
thus a substantial case to be considered 
and that the petitioner has come without 
unreasonable delay. There are some cases 
which I have come across to which I will 
refer hereinafter which give some indi- 
cation in respect of the guideline. The 
earliest case is that of Mittun Bibee v. 
Buzloor Khan, (1867) 8 Suth WR 392. In 
that case the applicatign was not sup- 
ported by any affidavit nor was there 
any matter except the allegations of the 
petitioner in the plaint, . The Principal 
Sudder Ameen came to the conclusion 
that it did not appear probable that the 
plaintiff would succeed in the suit. 
Their Lordships said that the application 
was not one which could be granted or 
entertained without an affidavit or satis- 
factory proof of the complaints alleged, 
It was observed that it was for the peti- 
tioner to support the allegations by evi- 
dence upon which the court could act. In 


ships said the following with regard to 
the provision of Rule 29 of the Code:— 


“This rule is based: on the principle 
that a Judgment-debtor may not be ha- 
rassed if he has a substantial claim against 
the decree-holder which is pending for 
decision of the court executing the dec- 
TEC, ..cccecccece If the court is of the view 
that there is some substance in the claim, 
K may order for the stay of the execu- 

on. 


It will be noticed that the aforesaid 
points which are said to be matters for 
consideration are none other than those 
which apply to stay of executions in gene- 
ral. I venture, therefore, to think that 
the principles which govern stay of exe- 
cution in general ought to be the 
principles which would govern the 
stay of execution under Order 
XXI, Rule 29 of the Code. I base my 
conclusion not merely on what has been 
stated before but also on the fact that 
Rule 29 of Order XXI is one of the rules 
in the part dealing with stay of execution 
beginning with Rule 26 and ending with 
Rule 29. The legislature cannot be deem- 
ed to have in mind any different princi- 
ples to be adopted in respect of Rule 29 
of the Code. It will be noticed that in 
Rule 26 of the Code also it is laid down 
that the Court to which the decree has 
been sent for execution shall, upon “suffi- 
cient cause” being shown, stay the execu- 
tion. There is no doubt that no such 
words as ‘sufficient cause being shown’ 
have been mentioned in Rule 29, Still it 
cannot be said in view of the power being 
discretionary that the court was bound 
to stay the execution even without suffi- 
cient cause being there. 


o 8 Learned counsel for the oppo- 

site party has drawn my attention to a 
decision in the case of Judhistir Jena v. 
Surendra Mohanty, (AIR 1969 Ori 233). 
In that case the learned single Judge of 
the Court said:— 

“The fundamental consideration is 
that the decree has been obtained by a 
party and he should not be deprived of 
the fruits of that decree except for good 
reasons. Until that decree is set aside, it 
stands good and it should not be lightly 
dealt with on the off-chance that another 
suit to set aside the decree might suc- 
ceed, Such suits are also of a very pre- 
carious nature. The allegations therein 
ordinarily would be that the previous 
decree was obtained by fraud or collu- 
sion or that the decree was not binding 
on the present plaintiff as the transactior 
entered into by the judgment-debtor was 
tainted with immorality. These are ell 
suits of uncertain and speculative cha- 
racter. Most of these cases are likely to 
fail the onus being very heavy on the 
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plaintiff to establish fraud and similar 
charges. That being the position, a per- 
son should not be deprived of the fruits 
of his decree merely because suits of fri- 
volous character are instituted and liti- 
gants are out after further series of liti~ 
gations, The decree must be allowed to be 
executed, and unless an extraordinary case 
is made out. no stay should be granted. 
Even if stay is granted, it must be on 
suitable terms so that the earlier decree 
is not stifled, 


No hard and fast rule can be laid 
down in what cases stay would be grant- 
ed or refused. But as has already been 
stated, a rigorous test is to be applied 
and in most of the cases prayer for stay 
is bound to be refused,” 


I respectfully concur in the view that the 
fundamental consideration is that the 
decree has been, obtained by a party and 
he should not be deprived of the fruits 
thereof, and, in my view, unless there is 
“sufficient cause”. I need not. however, 
go as far as to say that in most of the 
cases it should be refused and a very ri- 
gorous test ought to be applied for de- 
ciding as to whether stay should be grant- 
ed or refused. In my view, as I have 
said above the question as to whether 
sufficient cause has been made out should 
be the guiding principle in deciding the 
question. 


9, Learned counsel for the oppo- 
site party raised another important ques- 
tion which is one of first impression. It 
was urged that Order XXI, Rule 29 of the 
Code relates to stay of execution and not 
to stay of a proceeding for restitution, It 
js stated at the bar that there is no de- 
cided case which answers one way or the 
other the question whether Rule 29 has 
any application to an application for res- 
titution under Section 144 of the Code. I 
have also not been able to lay my hand 
on any direct decision on the point. I 
have, however, after careful consideration 
come to the conclusion that the provision 
of Rule 29 of the Code applies as much 
to an application for execution as to an 
application for restitution. My grounds 
are the following:— 


It will appear that in the Code of 
Civil Procedure, 1882, there was a pro- 
vision under Section 583 of that Code to 
the following effect:— 


“When a party entitled to any bene- 
fit (by way of restitution or otherwise) 
under a decree passed in an appeal under 
this chapter desires to obtain execution 
of the same, he shall apply to the court 
which passed the decree against which 
the appeal was preferred and such court 
shall proceed to execute the decree pass- 
ed in appeal, according to the rules here- 
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inbefore prescribed for execution of dec- 
rees in suits.” 


The question of restitution was one dealt 
with in that provision. by way of execu- 
tion, That is now with suitable amend- 
ment the subject-matter of Section 144 
of the Code which provides for an appli- 
eation for restitution and this section is 
under Part 11 dealing with ‘“miscella- 
neous”. The mere fact that an applica-|. 
tion under Section 144 of the Code is na 
more in the Chapter on execution does 
not change the nature of the application 
itself, It still remains an application in 
execution, In fact, it is now weil settled 
that an application for restitution is an 
application in execution. In the case of 
Bhaunath Singh v. Kedar Nath Singh, 
(AIR 1934 Pat 246 (2)) (FB) a Full Bench of 
this Court held that an application for 
restitution and for mesne profits is an 
application in execution and is therefore 
governed by Article 182 of the Limita- 
tion Act. The law laid down in this case 
was approved by the Supreme Court in 
the case of Mahijibhai v. Manibhai (AIR 
1965 SC 1477). The majority of the learn- 
ed Judges deciding this case held that:— 


“When a party, who lost his proper- 
ty in execution of a decree, seeks to re- 
cover the same by reason of the appel- 


late decree in his favour, he 
is not initiating any original pro- 
ceeding, but he is only con- 


cerned with the working out of the ap- 
pellate decree in his favour. The applica- 
tion flows from the appellate decree and 
is filed to implement or enforce the same. 
He is entitled to the relief of restitution, 
because the appellate decree enables him 
to obtain that relief, either expressly or 
by necessary implication. He is recover- 
ing the fruits of the appellate decree. 
Prima facie, therefore, having regard to 
the history of the section, there is no 
reason why such an application shall not 
be treated as one for the execution of the 
appellate decree,” 

It thus stands well established that an 
application for restitution is an applica- 
tion for execution, There is thus no rea- 
son why provision of R. 29 of Order XXI 
of the Code should not apply to an appli- 
cation for restitution as much as it does 
to an application for execution. Execu- 
tion can be stayed and so can a proceed- 
1e for restitution under Rule 29 afore- 
said. 


10. The only other point raised by 
learned Counsel for the opposite party in 
the present case is that the decree which 
was under execution in the present case 
was that of the appellate court and not 
of the learned Munsif and, therefore, the 
learned Munsif had no jurisdiction at all 
to entertain the application under Order 
XXI, Rule 29 of the Code, There is no 
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substance in this contention. Section 37 
of the Code lays down that the expres- 
sion ‘Court which passed a decree’, shall 
in relation to the execution of decrees, 
be deemed to include, where the decree 
to be executed has been passed in the 
exercise of appellate jurisdiction the 
court of first instance. Section 38 of the 
Code next provides that a decree may be 
executed either by the “court which pass- 
ed” it or by the court to which it is sent 
for execution. The term ‘the court which 
passed a decree’ thus in the case of an 
appellate decree would include the court 
of first instance for the purpose of exe- 
cution. It is, therefore, immaterial that 
the decree in the present case was that of 
the appellate court in respect of which 
the application for execution for costs 
and restitution by delivery of possession 
had been filed. No authority is needed 
for the proposition the point being so 
clear, I may however mention a deci- 
sion in the case of S. M. Nagori v. Babu- 
rao, AIR 1956 Madh Bha 229. In that 
case the High Court had awarded costs in 
second appeal and remanded the case to 
the trial court for fresh decision. The 
defendant had made an application for 
execution of the decree for costs. The 
question was whether the execution for 
costs awarded by the High Court could 
be stayed under Order XXI, Rule 29 of 
the Code. The learned Judge took the 
same view as I have done in this case and 
held that it could. There is thus no sub- 
stance in this objection raised by the 
learned counsel. 


il. Lastly, learned counsel for 
the opposite party urged that assuming 
that the court below had committed an 
error of law in not considering other 
matters, matter other than balance of 
convenience pertaining to the question of 
stay. an error of law would not enable 
this Court to interfere with the order of 
the court below unless the error was of 
jurisdictional nature. He has relied on 
the decision in the case of M/s. D. L. F. 
Housing and Construction Co. (P.) Ltd. v. 
Sarup Singh, (AIR 1971 SC 2324) which 
was reiterated in the subsequent case of 
The Managing Director (MIG) Hindustan 
Aeronautics Ltd. v. Ajit Prasad, (AIR 1973 
SC 76). In view of what I have said ear- 
lier on the point of thg consideration of 
the matter by the learned Munsif, the 
question does not arise. But even if it be 
held that the learned Munsif had omit- 
ted to consider other relevant materials, 
it would still be an error of law not re- 
lating to the question of jurisdiction, The 
learned Munsif had the jurisdiction which 
is not disputed and even if he had decid- 
ed the case without considering other re- 
levant matters, the decision would be one 
wrong in law and yet not without juris- 
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12. For all the reasons mentioned 
above, I do not find any substance in this 
application, it is accordingly dismissed 
with costs, 

Petition dismissed. 
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(A) Limitation Act (1963), Section 18 
— Acknowledgment — Chitha implying a 
promise to pay furnishes fresh cause of 
action for suit. 


Chitha in the instant suit shows that 
certain amount has been found due after 
the accounting in respect of the previous 
transaction which was embodied in the 
previous chitha. There is acknowledg- 
ment of this debt. Obviously in view of 
the law laid down in Maniram’s case 
(1906) 33 Ind App 165 (PC) the acknow- 
ledgment implies a promise to pay. Chi- 
tha also shows that a payment was made 
towards the aforesaid amount by the 
defendant and an entry to that effect was 
made in the chitha itself. This clearly 
indicates the promise to pay and a par- 
tial fulfilment of that promise. The suit 
is thus one on the basis of a chitha im- 
plying a promise to pay. It is not said 
that a suit would not le on its basis if 
it be held to imply a promise to pay. In 
that view of the matter, therefore, the suit 
was maintainable, AIR 1953 SC 225 ard 
(1906) 33 Ind App 165 (PC) and AIR 1968 
Pat 203 and AIR 1969 Raj 192 (FB), Fol- 
lowed: AIR 1961 SC 1236, Distinguished. 

(Para 11) 


(B) Evidence Act (1872), Section 92, 
Proviso 2 — Applicability — Hathchitha 
is informal document — Contempora- 
neous oral agreement to pay interest — 
Can be proved. 


Gaya 


It is well settled that where the 
document is a formal one no oral evidence 
relating to any contemporaneous agree- 
ment inconsistent with the terms of the 
document would be permitted. The same 
cannot however be said in respect of an 
informal document. If a hathchitha is 
one, as in the present case, which con- 
tains only an acceptance of a liability and 
promise to pay a previous debt there is 
no escape from the conclusion that it is 
an informal document which need not 
contain all that had been agreed to be- 


*(From decision of R. P. Tandan, Sub-J., 
Motihari, D/- 31-8-1965). 
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tween the parties, Therefore it was open 
to the plaintiff in the present case to lead 
evidence to show a contemporaneous 
agreement between the parties in respect 
of payment of interest. AIR 1917 Cal 
210 and (1882) 9 Cal LR 301, Followed; 
AIR 1916 Pat 406 (1) and AIR 1923 Cal 
402, Distinguished. (Paras 16, 17) 


(C) Civil P. C. (1908), Section 34 — 
Interest prior to suit — Interest is pay- 
able either under contract or mercantile 
usage or provision of law. 

Admittedly the chitha does not con- 
tain any stipulation to pay interest. The 
evidence regarding a > contemporaneous 
agreement is worthless, Interest can be 
allowed only under a provision of law or 
under a contract or in accordance with a 
mercantile usage, if proved, In respect 
of the present transaction which is based 
on an informal document there is no ques- 
tion of allowing interest under any pro- 
vision of law i.e., Section 80 of the Nego- 
tiable Instruments Act does not apply. No 
evidence has been led about any mercan- 
tile usage. The result is that there is no 
case to award any interest to the plaintiff 
for the period up to the date of the suit, 

(Para 19) 

Cases Referred: Chronological Paras 
AIR 1969 Raj 192 = ILR (1968) 18 Raj 
1137 (FB) 10 
AIR 1968 Pat 203 = 1968 BLJR 619 10 
1967 BLJR 763 10 
AIR 1961 SC 1236 = (1962) 1 SCR 140 10 


AIR 1953 SC 225 = 1953 SCR 758 10° 


AIR 1952 Raj 7 = 1951 Raj LW 295 E 
AIR 1942 Lah 50 = 44 Pun LR 10 ET 


AIR 1935 All 129 = 1934 All LJ 1185 10 
AIR 1929 Lah 263 = 30 Pun LR 240 11 
AIR 1929 Lah 264 = 30 Pun LR 226 11 
AIR 1929 Pat 258 (2) = 10 Pat LT 169 10 
AIR 1923 Cal 402 = 70 Ind Cas 790 15 
AIR 1920 Pat 161 = 1 Pat LT 190 10 
AIR 1917 Cal 210 = 36 Ind Cas 612 17 
AIR 1916 Pat 406 (1) = 1 Pat LJ 71 15 
AIR 1915 Cal 37 = 26 Ind Cas 736 15 
AIR 1915 Cal 321 (1) = 26 Ind Cas 935 


15 
(1906) 33 Ind App 165 = ILR 33 Cal w 


(PC) $ 
(1882) 9 Cal LR 301 17 
Gupteshwar Prasad, for Appellant; 
Mangal Pd. Misra, for Respondent. 


MADAN MOHAN PRASAD, J.:— 
This appeal by the defendant is directed 
against a decree for money passed by the 
Second Additional Subordinate Judge of 
Motihari. 

2. The plaintiff-respondent filed 
a suit for recovery of Rs, 10,871/- being 
the principal and interest due on the basis 
of a Chitha dated Asarh Sudi 1366 F., S. 
corresponding to the 18th. of July, 1959. 
The plaintiff alleges that he was a regis- 
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tered money lender and had transactions 
with the defendant who used to borrow 
money, for his business, as the head of a 
joint Hindu family, and the account used 
to be entered in his Bahi Khata kept in 
regular course of business, In the year 
1366 accounting was done and the balance 
of Rs. 19,059/8/- was found due with the 
defendant and in respect of this amount 
due he had executed a Chitha on the 18th 
July, 1959.- It is further said that there 
was, at the time of the execution of the 
Chitha, an oral agreement with the de- 
fendant to pay interest at the rate of 1 
per cent. per mensem, This account was 
also entered into the Bahi Khata of the 
plaintiff. It is said that the aforesaid 
loan was taken for the benefit of the joint 
family. The plaintiff then states that a 
sum of Rs. 14,242/- was paid by the de- 
fendant through his brother and the said 
amount was also entered in the Bahi 
Khata and in the Chitha. In that view of 
the matter a sum of Rs. 10,064/- was 
found due towards the principal and a 
sum of Rs. 807/- towards interest was 
payable by the defendant, The cause of 
action for the suit, it is said, had arisen 
on the 18th July. 1959, the date on which 
the Chitha was executed after adjustment 
of accounts and on the 9th November, 
1961, the date on which the aforesaid 
amount of Rs. 14,242/- was paid off. 


3. The defendant’s case on the 
other hand is that it is true that the father 
of this defendant used to take loans from 
the plaintiff in course of his business but 
the aforesaid Chitha was executed by 
him without taking any accounts, on the 
assurance of the plaintiff that he would 
help the defendant by lending money, in 
times of need, for running of his busi- 
ness, It is said that there was no consi- 
deration paid for the Chitha afcresaid, 
that not a single pie remained due from 
this defendant, that there was no stipu- 
lation for payment of any interest over 
the amount mentioned therein, that the 
Chitha amounted to, mere acknowledg- 
ment and could not form the basis of the 
suit and the suit is bad for non-ioinder 
of parties, that the suit comes within Sec- 
tion 7 of the Money Lenders. Act, that 
it is a case where accounts should be 
reopened under Section 8 of the said 
Act, that the Bahi Khatas of the plaintiff 
were not kept, in regular course of busi- 
ness, that no payment was made by the 
defendant through Bhupendra Prasad, 
that the plaintiff is not a registered 
money~lender and that the suit is bad on 
account of Section 4 of the said Act. On 
these grounds, it is stated that the suit is 
fit to be dismissed. : 


. The following issues were” 
framed:— 

1. Is the suit as framed maintain- 
able 2 


~ 


x 
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2, Has the plaintiff got any cause of 
action ? 

3. Whether the suit is bad for defect 
of parties ? 


4. Is the Chitha dated Asadh Sudi 
13, 1366 F. S, corresponding to 18-7-1959, 
valid, genuine and for consideration ? 


5, Whether the accounts can be re~ 
opened under Section 7 of the Bihar 
Money-Lenders Act? 

6. Whether the suit is barred by law 
of limitation ? 


7. Was there any contract for pay- 
ment of any interest, if so, at what rate? 

8. Is the suit hit by Section 4 of the 
Bihar Money Lenders Act? 

9. Is the plaintiff entitled to any dec- 
ree, if so, for what amount? 


5. The learned Subordinate Judge 
answered Issues Nos, 1 and 2 in the 
affirmative and Issues Nos. 3, 5, 6 and 8 
in the negative. Regarding Issue No. 4 
he found that there was no consideration 
for the chitha aforesaid but held that 
upon the plaint it was a case based on 
an earlier original transaction of the year 
1956 and at that point of time Rs. 18,551/- 
had been advanced to the defendant in 
cash. According to him the chitha of 
1959 was an acknowledgment of that past 
debt and therefore the suit could lie on 
the basis of the original advance, Ac- 
cordingly he decreed the suit taking the 
advance of Rs, 18,551/- as initial loan. 
Regarding Issue No. 7 he allowed interest 
thereon at the rate of 11 annas per cent. 
per month ag appeared from the past 
transaction and disallowed the claim of 
the plaintiff for interest at the rate of 
Re, 1/- per cent. per month. Of course, 
he allowed a set off of the pavments 
made since the date of the original trans- 
action. 


6. Learned counsel for the appel- 
lant has not challenged the findings of 
the court below except in relation to the 
following points. Firstly it is said that 
the court below has erred in not treating 
the chitha (Ext. 1 (a)) as a mere acknow- 
ledgment on the basis of which a suit 
could not lie; secondly, that the trial 
court has erred in going back to the past 
transaction of 1956 and thereby substitut- 
ing a case not pleaded by the plaintiff, 
thirdly, that in absence of eny stipulation 
in the chitha to pay interest, the court be~ 
low has erred in allowing interest at the 
rate found in the past transaction and 
fourthly, that the transaction should have 
been reopened and examined in the light 
of Sections 7 and 8 of the Bihar Money 
Lender’s Act. 

7. I have gone through the plead- 
ings of the parties and the evidence on 
the record with great care and I find that 
the trial court has rightly come to the 
conclusions that neither the suit is hit by 
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Section 4 nor does Section 7 or Section 8 
of the Money Lender's Act apply. Its 
finding that the suit was within time is 
also not open to any criticism, I do not 
find any defect of parties either in this 
case. 


8. In respect of the question of 
application of Sections 7 and 8 of the 
Money Lender’s Act, the counsel for the 
appellant tried to canvass before us that 
even the past loan of Rs. 18,551/- said to 
have been paid in cash was ‘really not so 
paid and the amount itself represented a 
past debt. It was pointed out in this con- 
nection that it is supported by the evi- 
dence of D. W. Lakshman Prasad that 
actually there was a debt of Rs. 37,010/-, 
which was found due to Sarju Prasad 
Lachman Prasad the firm of a joint fa- 
mily of which the defendant, his brother 
and his father formed a branch, Accord- 
ing to his evidence this total amount of 
Rs. 37,010/- was divided between the two 
branches of the same family, one consist- 
ing of Sarju Prasad and his sons Lachman 
Prasad, Bidyasagar and Daya and the 
second of Jamuna Prasad, the father of 
this appellant and his brothers. The 
amount thus came to be Rs, 18,505/- for 
each, as appears from the Rokar Bahi and 
Khatabahi, Ext. 3 and 4 series. This 
amount of Rs. 18,505/- which is 
falsely said to have been paid in 
cash but which was really past 
dues, it is urged, and another amount 
of Rs. 46/- which is also alleged to have 


‘been paid in cash both taken together 


make Rs. 18,551/-. It is said that even this 
sum of Rs. 46/- was not really paid in 
cash and it was a fictitious entry made. 
There is no satisfactory evidence 
on these points. The defendant 
has not produced the khata bahi 
of his father or ancestor's firm 
to show that the said amount of Rupees 
18,551/- had not been received by him in 
cash on the 18th of July, 1956, the date 


of Ext, 1 the previous chitha. 
Further although the khata babi 
for some of the relevant years 


of the plaintiff were produced the 
defendant could not show even therefrom 
that this amount of Rs. 18,551/- was not 
paid in cash. In the absence of evidence 
to that effect therefore the question of 
application of Section 7 or Section 8 of 
the Bihar Money Lender’s Act does not 
arise. 


9. The most important question 
which arises in this case is whether the 
suit is maintainable, According to the 
appellant it is based merely on the Chi- 
tha Ext, VA whereas according to the res- 
pondent it is a suit based on the original 
transaction of which reference has been 
made in Ext. 1/A and which was the sub- 
ject-matter of a previous chitha dated the 
18th July, 1956, (Ext, 1), Much will turn 
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upon the answer to this question. Having 
carefully examined the plaint I am unable 
to come to the conclusion that it is a suit 
based on the original consideration. All 
that we find in the plaint is a statement 
giving the historical background in which 
adjustment of amount took place on the 
relevant date namely the 18th of July, 
1959. There is no pleading regarding any 
previous chitha or about any transaction 
by way of any particular advance made 
previously. In other words it has not 
been pleaded as to when the loans which 
formed the original consideration were 
advanced, All that is said is, as I have 
said, by way of antecedent relationship 
viz, that there used to be transactions 
“karbar wo lendeni” between the parties. 
This is said in paragraph 2 of the plaint. 
It is said further that there used to be 
accounting between the parties and the 
same used to be entered in the bahilhata. 
In para. 3 of the plaint it is said that after 
accounting of the previous transactions a 
sum of Rs. 19,059/- was found due from 
the defendant and a chitha (Ext. 1/A) was 
executed therefor. The next relevant 
paragraph is the one which recites that 
the cause of action arose on the date of 
the execution of the chitha, Reading the 
plaint as a whole there is no room for 
any argument in this case that the suit 
was based on the original consideration. 
Undoubtedly the plaintiff has filed his suit 
the basis of the Chitha Ext. 1 (a) it- 
# The question which comes 
next is whether the suit as framed is 
maintainable. Learned Counsel for the 
appellant has contended that the chitha is 
merely an acknowledgment of a debt and 
in absence of any promise to pay the 
debt, it does not create any liability or a 
cause of action. In this respect he has 
placed reliance on a Bench decision of 
this court in the case of Baidya Nath Pd. 
Sah v. Jamuna Pd. Sah, (1967 BLJR 763) 
and on an observation of the Supreme 
Court in the case of Shapoor Fredoom 
Mazda v. Durga Prasad, (AIR 1961 SC 
1236). -I am afraid that these decisions 
are of no avail to the appellant, In the 
case of Shapoor Mazda (supra) the suit 
was for recovery of mortgage dues and 
there was a letter which was said to be 
an acknowledgment within the meaning 
of Section 19 of the Limitation Act and 
the question was whether the claim was 
barred. While dealing with this question 
Gajendragadkar, J., speaking for the court 
said:— 

AR ,... Acknowledgment as pres- 
cribed by Section 19 merely renews the 
_ debt, it does not create a new right of 
action. It is a mere acknowledgment of 
liability in respect of the right in ques- 
tion: it need not be accompanied by pro- 
mise to pay either expressly or even by 
implication”, : 
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Learned counsel has placed great reliance 
on the first sentence aforesaid and urged 
that this must be taken to mean that in 
no case can an acknowledgment create a 
new right of action. In my view that 
would amount to reading into the obser- 
vation of their Lordships what they have 
not said. It is obvious that the question 
was whether the letter in that case 
amounted to an acknowledgment and the 
learned Judge was merely explaining 
what an acknowledgment is. The case 
before their Lordships was one of ac- 
knowledgment of subsisting liability and 
the observations have to be read in the 
light of the facts of that particular case. 
The present case before us is not really 


one of acknowledgments pure and simple, . 


of a subsisting debt but it is a suit based 
on the Chitha. The decision in the afore- 
said case has therefore no application to 
the case before us, Turning to the other 
case of Baidya Prasad Sah, (supra) again, 
I find that the decision is of no avail to 
the appellant. That was a suit where the 
defendant used to take loans and there 
used to be-adjustments of account and for 
the last time such an adjustment was made 
on a particular date and in respect of the 
amount found due a chitha was executed 
which contained a promise to pay interest 
at one per cent. R. K. Chaudhuri, J.. with 
whom K. B. N. Singh, J.. agreed held in 
that case that there the cliitha was a mere 
acknowledgment of liability and it could 
not form the basis of the suit, ‘This 
was held on the authority of the deci- 
sions in Shiv Ram Punnun Ram v. Faiz, 
(AIR 1942 Lah 50) (FB) and Hastimal 
v. Shanker’ Dan, (AIR 1952 Rai 7) (FB), 
Their Lordships however found that the 
suit in that case was not based merely on 
the chitha but also on the loan advanced. 
Learned counsel has placed reliance on 
the observation in respect of the chitha 
being a mere acknowledgment of liability 
and thus being incompetent to be the 
basis of a suit. With very great respect, 
in view of the decisions of the Privy 
Council and the Supreme Court, it is dif- 
ficult to accept the proposition of law 
laid down in that case on the basis of the 
two decisions of the Lahore and Rajas- 
than High Courts. It appears that the 
attention of the learned Judges was not 
drawn to the case of Hira Lal v, Badku- 
lal, (ATR 1953 SC 225) nor was their at- 
tention drawn to an earlier case of Mani- 
ram v. Seth Rupchand, ((1906) 33 Ind 
App 165) (PC). In the case of Hira Lal 
their Lordships of the Supreme Court 
said in paragraph 11 as follows:— 


“Mr. Bindra next urged  thatt-the 
plaintiffs? suit should have been dismiss- 
ed because it could not be maintained 
merely on the basis of an acknowledg- 
ment of liability, that such an acknow- 
ledgment could only save limitation but 
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could not furnish a cause of action on 
which a suit could be maintained, The 
Judicial Commissioner took the view that 
an unqualified acknowledgment like the 
one in the suit, and the statement of the 
account under which the entry had been 
made were sufficient to furnish a cause of 
action to the plaintiffs for maintaining 
the present suit. We are satisfied that no 
exception can be taken to this conclusion. 
It was held by the Privy Council in 
Maniram v. Seth Rupchand, (1906) 33 Ind 
App 165 (PC) that an unconditional ac- 
knowledgment implies a promise to pay 
because that is the natural inference if 
nothing is said to the contrary. It is 
what every honest man would mean to 
do. In Fateh Mahomad v. Ganga Singh, 
AIR 1929 Lah 264, the same view was 
taken. It was held that a suit on the 
basis of a balance was competent, In 
Kahan Chand Dularam v. Dayaram Am- 
ritlal, AIR 1929 Lah 263 the same view 
was expressed and it was observed that 


the three expressions “balance due’, “ac~ 
count adjusted” and “balance struck” 
must mean that the parties had been 


through the account, The defendant there 
accepted the statement of account con- 
tained in the plaintiff’s account book, and 
made it his own by signing it and it thus 
amounted to an “accounts stated between 
them” in the language of Article 64 of 
the Limitation Act. The same happened 
in the present case. The acknowledgment 
which forms the basis of the suit was 
made in the ledger of the plaintiffs in 
which earlier mutual accounts had been 
entered and truly speaking, the suit was 
not based merely on this acknowledgment 
but was based on the mutual dealings and 
the accounts stated between them and 
was thus clearly maintainable.” 


It is obvious from the aforesaid that the 
Supreme Court laid down the law that 
an unqualified acknowledgment could 
form the basis of the suit if it implies a 
promise to pay and that i is the natural in- 
ference unless there is anything to show 
to the contrary. They overruled the view 
of the Allahabad High Court in Ghulam 
Murtaza v. Mt, Fasiunnissa Bibi, (AIR 
1935 All 129) as will appear from para- 
graph 12:— 


“Mr. Bindra drew our attention to a 
decision of the Allahabad High Court in 
Mt, Fasiunnissa 
Bibi, (AIR 1935 All 129) wherein it was 
held that even if an acknowledgment im- 
plies a promise to pay it cannot be made 
the basis of suit and treated as giving 
rise to a fresh cause of action, We have 
examined the decision and we are satis- 
fied that it does not lay down good law.” 
This decision of the Supreme Court has 
been followed by another Bench of this 
Court in Brijbihari Pd, v. Birbahadur 
Rai, (AIR 1968 Pat 203). I may as well 
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mention that the case of Baidya Nath Pd. 
Sah was also considered in the case of 
Brijbehari Pd. (supra). In this case G. N. 
Prasad, J., sitting with R. K. Chaudhuri, 
J., did not follow the decision in the case 
of Baidya Nath Pd, and said that the at- 
tention of their Lordships in that case was 
not drawn to any authority for the pro- 
position that a chitha containing acknow- 
ledgment of liability could not form the 
basis of a suit and particularly the atten- 
tion of their Lordships was not drawn to 
the decision in the case of Mani Ram, (33 
Ind App 185) (PC) or to the decision of 
the Supreme Court in Hira Lal’s case 
(supra), Their Lordships referred to a 
decision of this Court in Deoraj v, Indra- 
san, (AIR 1929 Pat 258 (2)) which followed 
an earlier decision of this Court in the 
case of Suraj Pd. Pandey v. W. W. 
Boucke, (AIR 1920 Pat 161) and distin- 
guished the same. It will appear that 


the view of Rajasthan High Court also 
has changed after the decision of the 
Supreme Court in Hiralal’s case. It am 


pears that in the case of Jeev Rai 
Lalchand, (AIR 1269 Rai 192) (FB) a Ful 
Bench consisting of the learned Chief 
Justice and two other Judges considered 
the previous decision in AIR 1952 Raj 7 
(FB) (supra). The learned Chief Justice 
took one view but the two other learned 
Judges took a contrary view and held that 
in the case of Hiralal (supra) the Supreme 
Court had laid down the law under Arti- 
clé 141 of the Constitution which is that 
the proposition that an acknowledgment 
cannot form the basis of a suit is not 
good law. I respectfully concur in this 
view of Rajasthan High Court. I may 
mention here that the majority judgment 
placed reliance also on the decision of 
this Court in the case of Brijbihari Pd. 
(supra), I have not the slightest doubt 
that what their Lordships of the Sup- 
reme Court have said in Hira Lal’s case 
is meant to be the law, Had it not been 
so, it was not necessary for their Lord- 
ships to approve of the decision in the 
case of Mani Ram (supra) and to notice 
the decision in the case of Ghulam Mur- 
taza (supra) and to say that it did not lay 
down good law. In that view of the mat- 
ter the suit could lie on the basis of the 
chitha and it is not open to the appellant 
in this case to say that the chitha amount- 
ed to a mere acknowledgment and since 
it contained no promise to pay the suit 
could not be based thereon. 


11. In the present case it will be 
relevant to read the chitha Exts. 1/a and 2 
which is as follows:— 


“Chitta bana dia Rajendra Pd, Kal- 
war Sahkim Kesaria se sahi bakalam khas. 
- Hs. Rajendra Prasad. 

Lekha Gaya Pd. Sah, Sakim Kesaria 
Ka Jamakharcha San 1366 Sha. Isbi San 
1959 Tarikh 18-7-1959, 
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Rs, 19059/8/- Mi Asarh Sudi 18 Ke Jama- 
hisab karke purane chittha 
ka banki lei Unis Hajar 
Unsath athana. 

M S. 106/62. Ext. 1 (a) 
Qnd. Addl. Sub-Judge 
19-77-65. 


Looking at Ext, 1/a what do we find? 
We find that certain amount has been 
found due after the accounting in respect 
of the previous transaction which was 
embodied in the previous chitha. There 
is acknowledgment of this debt. Obvious- 
ly in view of the law laid down in Mani- 
ram’s case the acknowledgment implies a 
promise to pay. We also find that a pay- 
ment was made towards the aforesaid 
amount by the defendant and an entry to 
that effect was made in the chitha itself. 
This clearly indicates the promise to pay 
and a partial fulfilment of that promise. 
The suit is thus one onthe basis of a 
chitha implying a promise to pay. It is 
mot said that a suit would not lie on its 
basis if it be held to imply a promise 
to pay. In that view of the matter, there- 
fore, the suit was maintainable, The 
argument of the learned counsel to the 
contrary must be rejected. 


12. It must however be held that 
the trial court has erred in decreeing the 
suit for the reason given by it and in the 
manner it has been done, As I have said 
earlier, it was a suit not based on any 
original consideration and therefore it was 
not permissible for the subordinate Judge 
to go back to any earlier transaction, The 
view that he took was that there was a 
previous chitha (Ext. 1) which showed 
that cash amount of Rs. 18,551/- had been 
advanced to the defendant. Taking that 
as the basis and as the principal loan ad- 
vanced he decreed the suit for that 
amount along with interest at a rate at 
which it was found to have been paid 
thereon. It was not at all a case based 
on. the original transaction. The chitha 
in question Ext. 1/a does not speak of 
any particular previous loan advanced in 
token of which the chitha was executed. 
It merely makes a reference to the pre- 
vious chitha, It was thus not permissible 
for the trial court to substitute a new 
case and a new cause of action for the 
one alleged by the plaintiff in respect of 
a debt the cause of action for which could 
have arisen three years earlier. The dec- 
ree passed by the learned Subordinate 
Judge has got to be modified in the light 
of the findings on the point and I find that 
the suit being based on the transaction 
stated in Ext, 1/a it should be decreed for 
the sum of Rs, 19,059/8/- after deducting 
Rs, 14,242/- the payment already made 
ie, for the balance of Rs. 4,817/8/-. 
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ey gai choudon hajar dosou 
bialis rupeya kebal 


M. S. 106/62. 
Wosuli Rs. 14242/- darai kiya 


2nd. Addl. Sub-judge 19-7-65”. 


13. That brings us to the next 
question as to whether the plamtiff is 
entitled to any interest on the aforesaid 
amount of Rs. 19,459/8/-. It has been 
urged on behalf of the appellant that the 
chitha Ext, 1/a does not show any stipula- 
tion of any interest and therefore it is 
not permissible in the present case. On 
the other side it has been contended first- 
ly that there is oral evidence adduced on 
behalf of the plaintiff to prove a contem- 
poraneous agreement to pay interest at 
the rate of one per cent. per month, Al- 
ternatively, it has been urged that assum- 
ing that this evidence is not accepted in 
view of the reference in Ext, l/a to the 
earlier chitha (Ext, 1) of 1956, it is open 
to the court to look into the earlier trans- 
actions and if it be so it would appear 
that interest at the rate of (11 annas per 
cent.) per month was payable and was 
paid at that rate and in any event there- 
fore interest at the rate of 11 annas per 
cent. per month awarded by the court 
below must be sustained. I am afraid it 
is not possible to accept this contention 
of learned counsel for the respondent. I 
must straightway say, as I have done ear- 
lier, that the suit being based on the chi- 
tha, Ext. l/a alone, it is not open to us 
to go into the previous transactions and 
take the amount thereof as the original 
consideration. The present chitha is only 
an acknowledgment to pay a particular 
amount. To import into it anything 
which was the subject-matter of previous 
transaction would amount to importing 
extraneous evidence into the acknowledg- 
ment itself. It is a case where only a 
certain amount found due on a particular 
date has been made the subject-matter of 
the chitha with a promise to pay. If we 
were to import into it the rate of the in- 
terest paid in respect of the prior sum it 
would amount to importing into Ext, 1, a 
further promise to pay interest at the 
rate at which itewas previously paid. The 
acknowledgment here is merely to pay a` 
certain ascertained amount of debt with- 
out any stipulation with regard to pay- 
ment of interest. It is therefore not open 
to us to insert into this acknowledgment 
the liability to pay interest at any rate 
whatsoever. - That meets the argument in 
this behalf. 


14, Coming now to other argu- 
ment in respect of the evidence adduced 
to prove contemporaneous agreement be- 
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tween the parties to pay interest an ob- 
jection has been taken on behalf of the 
appellant that to allow such evidence 
would be a violation of Section 92 of the 
Evidence Act. Section 91. of the said Act 
lays down that when the terms of con- 
tract or of a grant or of any other dispo- 
sition of the property has been reduced 
to the form of a document no evidence 
shall be given in proof of the terms of 
such contract, grant or other disposition 
of property except the document itself. 
Section 92 next lays down that when the 
terms of such contract, grant or disposi- 
tion have been proved according to Sec- 
tion 91 no evidence of any oral agreement 
shall be admitted for the purpose of con- 
tradicting, varying, adding to or subtract- 
ing from its term. There are however 
several provisos to this section and the 
one relevant to the present case is pro- 
viso 2 which is as follows :— 


“The existence of any separate oral 

agreement as to any matter on which a 
document is silent and which is not in- 
consistent with its terms may be proved. 
In considering whether or not this pro- 
viso applies the court shall have regard 
to the degree of formality of the docu- 
ment.” 
It is therefore obvious that where the 
document is silent the existence of any 
separate oral agreement in respect there- 
of, if not inconsistent with its term, may 
be piven. It must be noted that in con- 
sidering the question of application of 
this proviso, the court has to keep regard 
to the degree of formality of the docu- 
ment itself, It is well settled that where 
the document is formal and if the matter 
in respect of which the evidence is sought 
to be adduced was a matter which neces- 
sarily would have been mentioned in the 
document, evidence in that regard shall 
not be allowed, If however the document 
is not formal and it need not have contain- 
ed all the matters relating thereto and 
when the document is silent, in such cases 
it is open to the party to lead evidence in 
dang of the matter on which it is 
silent, 


15. Learned counsel for the ap- 
pellant has cited some cases before us 
but in my view they are of no avail. He 
has placed reliance on the decisions in 
Banwari Lal v. Jagar Nath Pd., 1 Pat LJ 
71 = (AIR 1916 Pat 406 (1) iM Lachmi- 
chand Jhowar v. Hamendra Pd. Ghose, 
26 Ind Cas 736 = (AIR 1915 Cal 37) and 
Moti Biswas v. Haripada Pal, (AIR 1923 
Cal 402). In the case of Banwari Lal 
(supra) there was a suit based on a 
Hundi and it was said that it was a nego- 
tiable instrument and relying on a deci- 
sion of the Calcutta High Court In 
Lachmi Chand Jhowar v. Hamendra Pd. 
Ghose, 18 Cal WN 1260 = (AIR 1915 Cal 
37) which was a case on the basis of a 


ma 
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promissory note, the learned Judge’ held 
that Section 92 was a bar to the recep- 
tion of oral evidence in support of a con- 
tract for payment of interest which was 
not mentioned in the Hundi. The case 
of Lachmi Chand Jhawar itself had gone 
up in Letters Patent Appeal before the 
Division Bench of the Calcutta High 
Court and the view of the learned Judge 
was upheld (see 26 Ind Cas 935 = (AIR 
1915 Cal 321 (1))). In Moti Biswas’s case 
(AIR 1923 Cal 402) (Supra) the suit was 
based on a promissory note. It is obvious 
that these were cases of negotiable instru- 
ments like promissory notes which were 
formal documents and since there were 
omissions in such formal documents of 
any agreement to pay interest, oral evi- 
dence proving the existence of such 
agreement could not be accepted. The 
same principles cannot however be ap- 
plied to a document which is not a for- 
mal one. 


16. The principle underlying the 
law is that when a transaction has been 
reduced to writing ‘that must be regarded 
as the appropriate and the only evidence 
of the terms of agreement. The question 
therefore as to what is the nature of the 
document becomes a very important one 
because upon its nature will depend the 
answer to the question as to whether the 
document can be treated to be one which 
is supposed to incorporate all the terms 
of agreement, If the document is a for- 
mal one, obviously the presumption is 
that it incorporates the entire agreement 
between the parties. That is the reason 
why oral evidence is excluded. If the 
document is of an informal nature it need 
not contain within itself all the terms 
agreed ig between the parties because by 
its very nature jt is- not sup- 
posed to be a document complete in 
all respect. It is therefore well settled 
that where the document is a formal one 
no oral evidence relating to any contem- 
poraneous agreement inconsistent with 
the terms of the document would be per- 
mitted. The same cannot however be said 
în respect of an informal document, In 
the present case the chitha being an in- 
formal document the law laid down in 
the cases aforesaid has no application. 


17. The question whether a Chi- 
tha is a formal document has been consi- 
dered in two cases which I have come 
across. Firstly. in the case of Nabin 
Chandra v. Devendra Mohan, (36 Ind Ces 
612 = (ATR 1917 Cal 210)), there was a 
hathchitha in respect of a sum of Rupees 


6,001/-. It did not contain any stipulation 
for payment of interest. It was held as 
follows:— 


“The hatchitha in dispute in this 
case is an extremely informal document. 
It is virtually a mere memorandum of 


1975 


loan, Evidence was therefore rightly ad~ 
mitted to show the rate of interest under 
Section 92, sub-section (2) of the Evidence 
Act.” 


In another case of Umesh Chunder 
Baneya v. Mohini Mohun Das, ( (1882) 9 
Cal LR 301) there was also no mention 
of interest in the hatchitha which was 
held to be a document of informal nature 
and on that account oral evidence of con- 
temporaneous agreement to pay interest 
was held to be admissible, It is thus ob- 
vious that if the document is informal, 
oral evidence of a contemporaneous agree- 
ment can be permitted in view of the 
proviso 2 of Section 92 of the Evidence 
Act. I need not however be understood 
to say that in every case of a document 
which is called a hathchitha, oral evidence 
would be permissible. In my view the 
court has to determine upon the basis of 
the document as to whether it is formal 
or informal irrespective of the name given 
to it by the parties. If a hatchitha is one 
as in the present case, which contains 
only an acceptance of a liability and pro- 
mise to pay a previous debt there is no 
escape from the conclusion that it is an 
informal document which need not con- 
tain all that had been agreed to between 
the parties. Where however a hathchita 
amounts to a promissory note and thus is 
of a formal character proviso 2 of the 
Section 92 may not be of any avail, In 
my view therefore it was open to the 
plaintiff in the present case to lead evi~ 
dence to show a contemporaneous agree- 
ment between the parties in respect of 
payment of interest. 


18. The plaintiff has adduced evi~ 
dence to the effect that there was an 
agreement with the defendant that he 
would pay interest at the rate of one 
per cent. per month over the amount 
mentioned in Ext. 1/a, The evidence is 
so worthless that I cannot act upon it. 
P. W, 1 is a chance witness who speaks 
only in respect of the transaction previous 
to the one evidenced by Ext. t/a. P. Ws. 
2, 3, 4 and 5 speak about the agreement 
relating to the present transaction. Ac- 
cording to P. W. 2 who is no one else but 
the plaintiff, although there was a stipu-~ 
lation to pay interest only at the rate of 
11 annas per cent. per mensem on the 
previous loan at the time of execution of 
the present chitha, Ext, 1/a there was an 
agreement between the parties that the 
defendant would pay interest at the 
higher rate of one per cent. per month. 
He admits howeyer that this agreed rate 
of interest wag not recorded in the chitha. 
Acording to him, his witness jin respect 
of the agreed rate of interest is one 
Jagarnath Singh. This person is no other 
than P. W. 1. He does not however say 
a word as to what was the rate of inte- 
rest agreed to between the parties at the 
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time of execution of Ext. 1/a. In fact this 
witness has also not given any good rea- 
son for his likely presence at the shop of 
the plaintiff and he does not mention his 
presence at all at the time of execution 
of the chitha. Ext. 1/a. Therefore the 
person whom the plaintiff claims tp be 
his witness on the point is not at all his 
witness on that point, P. W. 3 is another 
chance witness. He claims to have gone 
to the shop of the plaintiff for purchase 
of wheat, According to him also at the 
relevant time of execution of Ext. 1/a 
there was a contract of novation between 
the parties that is in lieu of 11 annas per 
cent. interest was agreed to be paid at 
the rate of one per cent. The witness 
says that he does not remember whether 
the plaintiff had asked the defendant to 
enter the rate of interest also in the chi- 
tha. According to the witness the only 
other person who was present then was 
Kodai Ram P, W. 4. He therefore con- 
tradicts the evidence of the plaintiff to the 
effect that the only witness on the point 
was Jagarnath P. W. 1. P. W. 4 also 
speaks about the same novation of con- 
tract. He also does not know whether the 
rate of interest was inserted in the chitha 
itself. He does not remember what was 
the principal amount of the previous 
debts and how much was the interest. 
This person is also a chance witness who 
claims to have gone to the shop of the 
plaintiff for purchase of Tisi. P. W. 5 is 
another witness who in his examination- 
in-chief states the same thing. He is also 
a witness in respect of novation of con- 
tract. He also like others is a chance 
witness who claims to have gone to the 
shop of the plaintiff for purchasing two 
logs of wood. There is no evidence to 
show that the plaintiff held shop of 
wheat, Tisi or timber, He also does not 
know whether the rate of interest was 
embodied in the chitha. It is thus obvious 
that one witness on whom the plaintiff 
relied ip his evidence does not support 
him and the evidence of other witnesses 
can hardly be treated as convincing. The 
plaintiff himself is too interested in the 
matter to be relied upon in absence of 
any corroboration. Further it is difficult 
to believe that the rate of interest agreed 
to between the parties could have been 
at the rate of one per cent. in the circum- 
stances of the present case. Admittedly 
there have been transactions between the 
parties for a long period. Admittedly 
Ext. 1/a did not evidence a cash payment 
of money. Admittedly the rate at which 
the defendant paid interest on the prior 
debt was 11 annas per month ie, nearly 
8 per cent. It is difficult to believe in 
this circumstance that the debtor would 
be willing to pay more and the creditor - 
would expect much more than the pre- 
vious amount for the simple reason that 


the debtor had paid a considerable amount 


ne 
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of interest and would ask for a remission 
rather than agree to pay interest at an 
enhanced rate. The evidence of the de- 
fendant (D. W. 8) is that he had told the 
plaintiff that he would not be able to pay 
any further interest and he had executed 
the chitha for the amount he was asked 
to do. It is obvious that the plaintiffs’ 
evidence on the point is worthless and no 
contract has been proved. 


19. The question then is whether 
the plaintiff is entitled to any interest 
from the date of the execution of the 


chitha to the date of the sut. 
Admittedly the chitha does not 
contain any stipulation to pay 
interest. The evidence regarding a 


contemporaneous agreement is worthless. 
The court below allowed interest treating 
the suit to be based on the original ad- 
vance made in the year 1956 which I 
found to be wrong. The result is that 
there was no stipulation to pay interest 
on the amount of the chitha. Interest can 
be allowed only under a provision of law 
or under a contract or in accordance with 
a mercantile usage, if proved, In respect 
of the present transaction which is based 
on an informal document there is no 
question of allowing interest under any 
provision of law i.e., S. 80 of the Nego- 
tiable Instruments Act does not apply. 
No evidence has been led about any mer- 
cantile usage. The result is that I am un- 
able to award any interest to the plain- 
tiff for the period up to the date of the 
suit. The claim in this respect must be 
disallowed. 


20. In the result, I set aside the 
decree passed by the court below and 
decree the plaintiff's suit for a sum of 
Rs. 4,817.50 paisa, the balance due from 
him as stated earlier with proportionate 
cost. On this amount the defendant would 
be Hable to pay interest at the rate of 6 
per cent. per annum from the date of the 
suit until the realisation of that amount 
from the defendant. The appeal is thus 
allowed in part, In the circumstances of 
the case I direct the parties to bear their 
own costs so far as this appeal is concern- 
ed. 


S. K. CHOUDHURI, J.:— I agree. 
f Appeal partly allowed. 
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Gyan Das Shaw v. State 


AIR. 


_ (A) Land Acquisition Act (1894), Sec- 
tion 17 (1), Explanation (as inserted by 
Bihar Amendment Act (2 of 1961) — 
Lands having forest, orchard or trees are 
either waste or arable — Simply because 
mango orchard is standing on the plot in 
question it cannot be said that no direc- 
tions under Section 17 (4) can be issued 
in respect thereof, (Para 3) 
_ (B) Land Acquisition Act (1894), Sec- 
tion 17 (1) and (4) and Section 4 — Noti- 
fication under Section 4 amended by spe- 
cifying which of the lands under acquisi- 
tion are arable and which are waste — 
Petitioner not alleging that area of arable 
and waste land is not correct — Lands in 
question belonging to petitioner either 
arable or waste within the meaning of 
terms under the Act ‘as amended by Bihar 
Act (2 of 1961) — Petitioner cannot claim 
that no direction under Section 17 (4) 
could be issued. 1965 BLJR 272 and 1972 
BLJR. 537, Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
1972 BLJR 537 = 1972 Pat LJR 325 4 
AIR 1967 SC 1081 = (1967) 1 SCR 373 3 
1965 BLJR 272 f 4 

K. D. Chatterji and Chunni Lal, for 
Petitioners; Md. Khaleel (Govt, Pleader 
4) and Prabhu Nath Ray (J. C. to G, P. 1), 
for Respondents. 

ORDER:— By this application under 
Article 226 of the Constitution of India 
the petitioners pray for quashing of An- 
nexures 1 and 3, a notification under Sec- 
tion 4 and a declaration under Section 6 
of the Land Acquisition Act (hereinafter 
referred to as ‘the Act’). Annexure ‘T’, 
the notification under Section 4 of the Act 
also gives a direction under Section 17 
(4) of the Act that acquisition of the land 
was urzently needed and, therefore, the 
provisions of Section 5-A of the Act were 
not to apply in the case, : 


2. Plots Nos, 215, 218, 219 and 228 
of village Jasidih which belong to the 
petitioners are subject-matter of the ac- 
quisition, According to them Plot No. 
215 measures 22,3 acres and js second class 
Bari lend, Plot No. 218 measures 9.8 acres 
and is “mango garden etc.,” Plot No. 209 
measures .74 acre and is rasta, and Plot 
No. 228 measures .79 acre and is a third 
class Dhani land, The petitioners claim 
that as the notification and the declaration 
do not specify which of these lands are 
waste lands and which of these are arable, 
they ere bad in law. It is further claim- 
ed that some of these lands such as Plot 
No. 218, which is a mango orchard is nei- 
ther waste nor arable and, therefore, no 
direction under Section 17 (4) of the Act 
could be given in respect thereof, 


3. Reliance has been placed on 
behal= of the petitioners on the decision 
in Raja Anand Brahma Shah v, State of 
Uttar Pradesh, (AIR 1967 SC 1081) where- 
in it has been held that directions under 
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the price of the fruit trees. The learned 
Additional District Judge based this value 
on the report of a fruit specialist which 
has not been shown to be erroneous. We, 
accordingly, affirm the decision of the 
learned Additional District Judge on the 
point and hold that there is no scope 
either for enhancement or reduction. 


8. A sum of Rs. 15.000/- was 
claimed on account of the price of a tube- 


well in the claim filed before the Land 


Acquisition Collector but he found that 
there was no tubewell on the spot and 
none was acquired by the State Govern- 
ment, In his application under Section 18 
of the Act the claimant claimed a sum of 
Rs, 8.000/- on account of the price of the 
tubewell. The learned Additional Dis- 
trict Judge has observed that the entries 
in the Khasra Girdawaris support the 
statement of Shri Preet Mohinder Singh, 
the father of the claimant, about the 
existence of a tubewell on the land but 
there was no evidence as to the value of 
the tubewell and, therefore, its price could’ 
mot be determined. He allowed Rs. 2.000/- 
On account of compensation for a well 
and in view of what has been stated by 
the learned Additional District Judge, 
there is no scope either for enhancement 
Or reduction in the amount, 


9, The only other claim relates to 
-a building on the acquired land. The 
claimant demanded Rs. 3,000/- for the 
same but the Collector awarded a sum of 
Rs. 700/- only. Shri Raj Kumar Goel 
Draftsman, prepared plan, Exhibit P-5. 
and estimated the cost of construction of 
the building as Rs, 1,850/- in his report. 
Exhibit P- 6. He appeared as P. W. 4 to 
support his report. That report was ac- 
cepted in the absence of anv rebuttal on 
behalf of the State of Punjab, There is. 
therefore, no scope either for enhancement 
Or reduction in the amount of compensa- 
tion for the building. 


10. Asa result of the above dis- 
cussion, we-find no merit in these appeals 
which are dismissed but the parties are 
left to bear their own costs. 


Appeals dismissed. 
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Controller, of Stores v, K. T. 


Agencies . [Pr. i 


(A) Arbitration Act (1940), S. 39 (1) 
(iv) — “Filing or refusing to file an arbi- 
tration agreement” — Order appointing 
arbitrator other than named arbitrator — 
Order is appealable, 


When a person is named in the arbi- 
tration agreement, his appointment as 
such would be included in the words of 
‘filing of the arbitration agreement.’ Non- 
appointment of such a person (the one 
who is named in the arbitration agree- 
ment} or appointment of a person other 
than him would be tantamount to refusing 


- to file arbitration agreement and, there- 


fore, appeal is competent against such 
order under Section 39 (1) (iv). (AIR 
1968 Cal 333, Rel. on). (Para 3) 


(B) Suits Valuation Act (1887), S. 11 
— Objection as to jurisdiction, when to 
be taken. 


Where there is no dispute as to valua- 
tion but the contention is that on valua- 
tion given by the plaintiff or the appli- 
cant, the lower Court had no jurisdiction. 
Section 11 does not apply and the objec- 
tion as to jurisdiction can be taken at anv 
time, (Para 4) 

(C) Civil P, C. (1908), 0. 3, R. 4 — 
Power to refer to arbitration — Pleader 
has no authority to revoke the appoint- 
ment of an Arbitrator (made by his party) 
without instructions from him and to ap- 
point a new Arbitrator in substitution. 
(AIR 1922 Nag 39, Rel. on). (Para 4) 


Cases Referred: Chronological Paras 


AIR 1968 Cal 333 3 
AIR 1922 Nag 39 = 5 Nag LJ 229 4 


-~ J. S. Wasu, Advocate General (Pun- 
jab). for Appellants; J. V. Gupta. for 
Respondents. 


JUDGMENT :— The respondents en- 
tered into a contract for the supply of 
uniform cloth (Khaki Drill) for the year 
1970-71 to the appellants. An agreement 
Was executed in that respect on Septem- 
ber 7,1970, Besides other terms and con- 
ditions, it contained an arbitration clause, 
to the effect, that if on any question. 
difference or objection whatsoever would 
arise in any way connected with or aris- 
ing out of the aforesaid agreement, it 
would be referred for arbitration to any 
officer appointed by the Government of 
Punjab and the decision viven „by the 
Arbitrator would be final and binding 
upon the parties. In terms of the agree- 
ment, the respondents supplied Khaki 
Drill to the Controller of Stores on the 
contract rate. The delivery of the said 
Khaki Drill, costing Rs. 15,456/-.-had been 
accepted by the General. Manager, Punjab 
Roadways, Ludhiana. Some of the Khaki 
Drill, on inspection, was rejected by the 
Director. State Transport, Punjab. There- 
after, the respondents. were required to 


.. Supply further Khaki Drill. They notified 
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their willingness to do so subiect to pav- 
ment of the dues outstanding. against the 
appellants, Therefore, the differences 
arose between the parties about the dues 
which were outstanding against the ap- 
pellants. As such, the respondenis av- 
proached the appellants to refer the matter 
for arbitration and when they did not pay 
heed to their request they made applica- 
tion under S. 20 of the Arbitration Act 
(hereinafter called the Act) to the Court 
for filing of the arbitration agreement and 
appointment of the Arbitrator. The said 
application was heard by the Subordinate 
Judge III Class, Patiala. The appellants 
did not dispute the broad facts of the case 
and indicated that they had no objection 
if the differences relating to the matters 
in dispute were referred for arbitraticn 
to Shri Bhagwant Kishore or Shri L. R. 
Khosla, Deputy Director of Industries, 
Punjab, Chandigarh. The respondents did 
not accept Shri Bhagwant Kishore or Shri 
L. R. Khosla as Arbitrator and pleaded 
that some independent person be appoin:- 
ed as Arbitrator, Hence, the following 
issues were settled:— 

1. Whether the applicant has suff- 
cient cause for the appointment of an 
Arbitrator, if so, who should be appointed 
Arbitrator ? O. P. Parties, : 

2. Relief. 

Despite obtaining two adjournments, 
the parties did not produce any evidence, 
On April 25, 1973, when the arguments 
were being heard, the learned counsel ap- 
pearing for the respondents and the 
learned Assistant District Attorney ap- 
pearing for the appellants agreed that the 
matters in dispute might be referred for 
arbitration to Shri Kuldip Singh, P. C. S.. 
Executive Magistrate, Patiala, It was in 
that situation that the learned subordi- 
nate Judge appointed him (Shri Kuldip 
Singh) as Arbitrator and the parties were 
directed to appeer before him. Aggriev- 
ed by the said order, the appellants have 
come to this Court in Appeal. 


2. Shri J. V. Gupta, learned Coun- 
sel for the respondents, raised a prelimi- 
nary objection that the appeal was in- 
competent, on two grounds, (1) that the 
Arbitrator had been appointed with the 
consent of the parties and, therefore, the 
appeal was barred vide Section 96 (3}, 
amd (2) that the 
impugned order was not. appealable. In 
my opinion, the said objection is not well- 
founded. Section 96 (3) bars an appeal 
from a decree which has been passed with 
the consent of parties. Firstly, the im- 
pugned order cannot be said to be ‘dec- 
ree’. It is clear from clause (iv) of Sec- 
tion 39 (1) of the Act that it provides ap- 
peals against orders and not against dec- 
rees, Secondly. as would be seen herein- 
after, the consent given by the learned 
Assistant District Attorney to the appoint~ 
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ment of the Arbitrator cannot be taken as 
valid so as to bind the appellants, There- 
fore, when it is an appeal against an 
order and not against a decree and the 
impugned order cannot be said to have 
been passed with the consent of the ap- 
pellants, the first ground taken for rais- 
m the preliminary objection is not ten- 
able. 


3. Clause (iv) of sub-section (1) 
of Section 39 of the Act provides appeal 
against filing or refusing to file an arbi- 
tration agreement. Mr. J. V. Gupta has 
been of the view that the appeal could 
be maintainable against an order of filing 
or refusing to file an arbitration agree- 
ment only, but no appeal lies against the 


order appointing an Arbitrator. The res- 
pondents averred in the. applica- 
tion. under Section 20 of the Act 


that there was arbitration agreement. The 
appellants did not dispute that fact and 
had no objection against referring the 
dispute for arbitration, So, the parties 
were not at issue with regard to existence 
or validity of the arbitration. clause or 
respecting the dispute between them be~- 
ing referred for arbitration. As such, 
argues Mr. Gupta, that the Court was 
justified in referring the dispute between 
the parties for arbitration vide Order XV, 
Rule 1, Civil Procedure Code, and that 
part of the order is unassailable because 
the appellants did not oppose the refer- 
ence of the dispute for arbitration, How- 
ever, acording to Mr. Gupta, though the 
order respecting the filing of the arbitra~ 
tion agreement, which, as indicated above, 
was unopposed, was appealable yet the 
appointment of Shri Kuldip Singh, Exe- 
cutive Magistrate, Patiala, as Arbitrator 
had nothing to do with the filing of the 
award and, as such, no appeal was com- 
petent against that part of the impugn- 
ed order, I have not been able to agree 
with him. True sub-section (4) of Section 
20 of the Act consists of two parts; firstly, 
filing of the arbitration agreement, and, 
secondly, the making of order of refer- 
ence to the Arbitrator appointed by the 
parties, whether in agreement or other- 
wise, or where the parties cannot agree 
upon an Arbitrator. to an Arbitrator ap~ 
pointed by the Court. It is, therefore, 
essential to consider as to what is the ex- 
tent and scope of the words ‘filing of ar< 
bitration agreement’... Besides that, exis- 
tence and validity of arbitration agree- 
ment and the question as to whether the 
dispute or difference, which has arisen be- 
tween the parties, is covered by it (arbi~ 
tration agreement) are within the scope 
of the said words, the appointment of 
Arbitrator may or may not be within the 
scope of the words. When a person is 
named in the arbitration agreement, his 
appointment as such would be included in 
the words of ‘filing of the arbitration 


agreement’, Non-appointment of such a 


1975 


person (the one who is named in the ar- 
bitration agreement).or appointment of a 
person other than him would be tanta- 
mount to refusing to file arbitration agree- 
ment and, therefore, appeal is competent 
against such order under cl. (iv) of sub- 
sec, (1) of Section 39 of the Act. So was 
observed in Union of India v. M. S. Gre- 
wal and Co., AIR 1968 Cal 333, If none 
is named in the arbitration agreement, 
the appointment of an Arbitrator would 
not be tantamount to filing or refusing to 
file arbitration agreement and in such a 
_ case appeal against the appointment of 
such an Arbitrator may not be compe- 
tent, The arbitration agreement, in the 
case jn hand, provided that in the event 
of dispute or difference arising between 
the parties, the same was to be referred 
for arbitration to any officer appointed by 
the Punjab Government. The State of 
Punjab in reply to the application 
under S, 20 of the Act, stated that the dis- 
pute might be referred for arbitration to 
Shri Bhagwant Kishore or Shri L 
Khosla, Deputy Director Industries, Pun- 
jab, Chandigarh. Thus, when the arbi- 
tration agreement and the reply put in 
by the State of Punjab are read together, 
it would be clear that the Arbitrator 
named by the Punjab Government ac- 
cording to the arbitration agreement was 
Shri Bhagwant Kishore or Shri L, R. 
Khosla. The Court did not appoint either 
of them and instead it (the Court) ap- 
pointed Shri Kuldip Singh, Executive Ma- 
gistrate, Patiala, as Arbitrator. That 
would certainly amount to refusing to file 
the award and. as such, the appeal lay 
against the said part of the judgment, i.e., 
with regard to the appointment of Shri 
Kuldip Singh as Arbitrator, under clause 
(iv) of Section 39 (1) of the Act and the 
second ground of the preliminary objec- 
tion is again without any substance. It 
follows that there is no force in the pre- 
ra al objection and the same is over- 
ruled. 


4. Shri J. S. Wasu, Advocate- 
General, Punjab, challenged the impugn- 
ed order on two grounds; firstly, that 
the subject-matter of the impugned order 
was beyond the pecuniary jurisdiction. 
of the Court which passed it, and, second- 
ly, it (the Court) could not appoint any 
person other than Shri Bhagwant Kis- 
hore or Shri L. R. Khosla, Deputy Direc- 
tor Industries, Punjab, Chandigarh, as 
Arbitrator and the learned Assistant 
District Attorney had no authority to 
agree to the appointment of Shri Kuldip 
Singh as Arbitrator, It was not disputed 
that the jurisdictional value of the sub- 
ran of the application under Sec- 

tion 20 of the Act was Rs. 15,456/-, and it 
was admittedly beyond the pecuniary ju- 
risdiction of the Court, the same being 
of Subordinate Judge III Class. Relying 
on Section 11 of the Suits Valuation Act, 
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Mr. J. V. Gupta, argued that the objec- 
tion respecting the lack of pecuniary ju- 
risdiction of the Court that passed the im- 
pugned order could not be raised, because 
such an objection had not been taken ın 
the Court below. On a careful reading 
of Section 11 of the Suits Valuation Act, 
I feel that it (Section 11) is limited to 
cases of undervaluation and over-valu- 
ation and is not applicable to cases where 


the: suit or the subject-matter has 
been properly valued but the 
same has been heard and de- 


cided by a Court, which on the face of it 
has no jurisdiction to proceed with it. To 
put it differently, where there is no dis- 
pute as to valuation but the contention is 
that on valuation given by the plaintiff or 
the applicant the lower Court had no iu- 
risdiction, Section 11 of the Suits Valua- 
tion Act does not apply and the objection 
can be taken at any time. Besides that, I 
feel that the learned Subordinate Judge 
being of Class III, having no pecuniary 
jurisdiction to proceed with the matter, 
did not approach it from the right angle 
and it had prejudicially affected the dis- 
posal of the case on merits. As observed 
in Kashi Ram v, Mt. Guddoo, AIR 1922 
Nag 39, power to make an appointment of 
an Arbitrator in the first instance in the 
absence of any instructions to the cont- 
rary is one thing and power to undo the 
appointment made by a party is another 
thing. Therefore, a pleader has no au- 
thority to revoke the appointment of an 
Arbitrator or Arbitrators made by nis 
party without instructions from him and 
to appoint a new Arbitrator in substitu- 
tion, As indicated above, the arbitration 
clause contains specifically that the Arbi- 
trator was to be appointed by the Pun- 
jab Government, and in the reply to the 
application under Section 20 of the Act 
the State of Punjab indicated that Shri 
Bhagwat Kishore or Shri L. R. Khosla, 
Deputy Director of Industries, Punjab, 
Chandigarh, might be appointed as the 
Arbitrator to whom the disputes could be 
referred for decision. The impugned 
order reveals that it was during the course 
of arguments that the learned Assistant 
District Attorney appearing for the ap- 
pellants had agreed that the dispute could 
be referred for arbitration to Shri Kuldip 
Singh, Executive Magistrate, Patiala.. So, 
it cannot be maintained that during the 
course of argtments he could possibly 
have any instructions from the appellants 
to agree to the appointment of Shri Kul- 
dip Singh, Executive Magistrate, Patiala, 
as Arbitrator in place of Shri Bhagwant 
Singh or Shri L. R. Khosla, who had been 
named by the State of Punjab as Arbitra- 
tors. That would show that the consent 


given by the Assistant District Attorney * 


to the appointment of Shri Kuldip Singh 
as Arbitrator was unwarranted and was 
invalid, 
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5. It, thus, follows that there is 
merit in the attack of Shri J.-S, Wasu 
directed against the validity and correct- 
ness of the impugned order. So, I find 
that the impugned order is erroneous and 
cannot be upheld, 

Consequently, I allow this appeal, set 
aside the impunged order and send the 
case to the Senior Subordinate Judge, 
Patiala, with the direction that he would 
either himself proceed to decide the case 
or he may entrust the same to any Subor- 
dinate Judge competent to deal with it. 
The costs of the appeal will abide the 
result. The parties have been advised, 
through their counsel, to appear in the 
Court of the Senior Subordinate Judge, 
Patiala, on February 21, 1975. 


Appeal allowed. 
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S. S. SANDHAWALIA AND 
K. S. TIWANA, JJ, 


_ Partap Singh Kadian, Petitioner v. 
-o State of Punjab ‘and others, Respon- 
ents. 


Civil Writ No, 6278 of 1974, D/- 23-1- 
1975 


(A) Constitution of India, Article 353 
— Scope of, 

The provisions of Article 358 are ap- 
plicable to both legislative and executive 
actions and identical considerations apply 
to delegated legislation and executive ac- 
tion. (Para 23) 


(B) Constitution of India, Article 358 
— Article 358 is prospective — It applies 
to new Legislation enacted during emer- 
gency — It does not apply te pre-emer- 
gency legislation — Such legislation can 
be challenged under Article 19 during 
emergency. 


Article 358 is prospective and applies 
to fresh legislation or new law enacted 
by the State during the continuance of 
emergency and makes it immune from 
attack under Article 19 during the con- 
` tinuation of the emergency and is not in- 
tended to protect or validate any pre- 
emergency legislative provision which 
would be invalid because of the constitu- 
tional inhibitions before the proclamation 
of emergency and does no® empower the 
State on declaration of emergency to 
exercise arbitrary, unreasonable nd un- 
guided powers in violation of Article 1$ 
under the whole gamut of pre-emergency 
legislation which would be existing on 
the Statute Book. AIR 1964 SC 381 and 
1942 AC 206 and AIR 1966 SC 657, Rel. 
“on. ‘ (Paras 23, 24} 


(C) Constitution of India, Article 358 
— Essential Commodities Act (1955), Sec- 
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tion 3 — Punjab Wheat (Restriction on 
Stock by Producers) Order 1974, Clause 3 
— 1974 Order issued under Section 3 du- 
ring emergency — It becomes part of 
1955 Act and can be challenged under 
Article 19 during emergency. 

The 1974 Punjab Order issued under 
powers conferred by S, 3 Essential Com- 
modities Act must in the eye of law be 
deemed as an integral part of that Act 
and since that Act being a pre-emergency 
legislation is subject to Article. 19 even 
during the emergency, the 1974 Punjab 
Order emanating from that Act and being 
in continuation of its policies can be chal- 
lenged as being violative of Article 19 (1) 
(f) and (g) during the emergency. AIR 
1961 SC 751 and AIR 1967 SC 1170 and 
AIR 1973 SC 106 and AIR 1974 SC 366, 
Relieg on. (Paras 25. 29) 

(D) Constitution of India, Article 19 
(1) (f) and (g) — Essential Commodities 
Act (1955), Section 3 — Punjab (Wheat 
(Restriction on Stock by Producers} Order 
1974, Clauses 3 to 6 — Validity of — 
Punjab Order being violative of Article 
19 (1) (£) and (g) and Section 3 is void, 


Under Article 19 (1) (f) and (g), the 
farmer has guaranteed rights to hold and 
possess and dispose of the produce which 
he directly grows by his lawful profession 
from the land owned by him but the 
Punjab Wheat Order issued under Sec- 
tion 3, Essential Commodities Act, by its 
provisions contained in Clauses 3 to 6 
fixes an arbitrary limit to the maximum 
quantity of wheat which can be possessed 
by the producer himself and compels him 
on pain of criminal prosecution and con- 
fiscation under Section 7, Essential Com- 
modities Act, to sell within a fortnight all 
surplus stocks without casting any obliga- 
tion on any person to take over the stocks 
at a remunerative price and thus, far 
from merely imposing reasonable restric- 
tions on the guaranteed rights of the 
farmer virtually negates them by arbi- 
trary, irrational and oppressive provisions 
and therefore the Puniab order is void 
being violative of Article 19 (1) (f) and 
(g) and of Section 3, Essential Commodi- 
ties Act which does not authorise legis- 
lation in violation of Article 19. AIR 
1954 SC 224 and AIR 1970 SC 1070 and 
AIR 1968 SC 168, Rel. on. (Para 52) 


(E) Constitution of India, Article 19 
and Article 358 — Essential Commodities 
Act (1955), Section 3 — Punjab Wheat. 
(Restriction on Stock by Producers) Order 
1974, Clause 3 — Section 3 does not au- 
thorise promulgation of orders violative 
of Article 19 — Section 3 not challenged 
as being ultra vires Constitution — Pun- 
jab Order issued under Section 3 can still 
be assailed as being violative of Article 19. 


` Section 3, Essential Commodities Act 
which is a pre-emergency legislation does 
not authorise- the promulgation- of orders 
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thereunder which would be violative of 
fundamental rights guaranteed under 
Article 19 or any other provision of the 
Constitution and therefore any delegated 
legislation under Section 3 whether made 
before or during the emergency, which 
does not conform to the provisions of the 
Constitution would be beyond the scope 
of the power conferred by Section 3 and 
void and hence even if Section 3 was not 
challenged as being ultra vires the Consti- 
tution, the Punjab Order issued under 
Section 3 can still be assailed as being 
violative of Article 19. AIR 1960 SC 430 
and 1942 AC 206, Rel. on; AIR 1965 Punj 
74, Expl, and Rel. on. (Paras 50, 51, 52) 
Cases Referred: Chronological Paras 
‘AIR 1974 SC 366 28, 39, 54 
AIR 1973 SC 106 = (1973) 2 SCR 757 

. 27, 28, 54 
AIR 1970 SC 1070.= 1969 SCD 1069 48 
AIR 1969 SC 168 = (1969) 1 SCR 42 49 
AIR 1967 SC 1170 = (1967) 2 SCR oF sá 


AIR 1966 SC 657 = 1966 Cri LJ 586 24 
AIR 1965 Puni 74 = 66 Pun LÈ 724, 

1 9 
AIR 1964 SC 381 = (1964) 1 Cri LJ’269 


AIR 1961 SC 751 = (1961) 1 Cri LJ 1S 


AIR 1960 SC 430 = (1960) 2 SCR 375 52 
AIR 1954 SC 224 = 1954 SCR 803 47- 
1942. AC 206 = 110 LJKB 724 24, 52 


Kuldip Singh with R. S, Mongia, for 
Petitioner; K. P. Bhandari with I. B. 
Bhandari and Jagdish Singh, for Respon- 
dents, 


SANDHAWALIA, J:— A _multi- 
pronged attack against the validity and 
the constitutionality of the Punjab Wheat 
(Restriction of Stock by Producers) Order 
1974 has been forcefully levelled in this 
writ petition, It arises from facts which 
are not in -serious dispute but to which 
detailed reference is nevertheless neces- 
sary. 


2. Partap Singh Kadian, peti- 
tioner, claims to be what may compendi- 
ously be termed as a progressive farmer 
of the State of Punjab. He is a Graduate 
in Agriculture and has adopted farming 
as his profession and carries on mechani- 
cal cultivation of an area of 27 acres of 
land situated in village Kadian, Tahsil 
and district Ludhiana. He has been a 
former member of the Punjab Legislative 
Assembly and is now the General Secre- 
tary of the Punjab Khetibari Zamindari 
Union which claims to have a member- 
ship of more than seventy-five thousand 
farmers, The writ petition is therefore, 
claimed to be more or less of a represen- 
tative character on behalf of the produ- 
cers. ' 


3. The petitioner claims to have 
a complete know-how of the modern me- 
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chanised agriculture and has given full 
details of ‘an investment of Rs. 97,500/- 
regarding the machinery and other equip- 
ment necessary for the operations on his 
farm. In para. 4 of the petition further 
details regarding the expenditure for har- 
vesting, hoeing, seeds, repair of. machi- 
nery, fuel, fertilizers, rent of land, labour | 
and management, depreciation and inte- 
rest etc, are specified wherefrom origi- 
nally a rather tall claim of the cost of 
the production of one quintal of wheat 
has been ultimately reduced te Rs, 300/- 
per quintal (as stated in the replication). 
It is averred that if a meaningful survey 
or assessment of the current cost of pro- 
duction of wheat within this area were to 
be made by the Punjab Government then 
it would be more than manifest that a 
price of Rs. 139/- per quintal is ridicu- 
lously low and indeed ruinous to the pro- 
ducers. A strong apprehension is express- 
ed that if this policy is pursued_and con- 
tinued then the cultivation and produc- 
tion of wheat within the State is likely to 
suffer a serious set back. 


4. The admitted background of 
the impugned statutory order is that in 
early 1973 in pursuance of a policy deci- 
sion the Central Government decided to 
take over completely the trading in’ 
wheat, To give effect to that policy this 
State promulgated the Punjab. Wheat 
Dealers’ Licensing and Price Control 
Order on the 3rd of April, 1973. How- 
ever, in the actual execution of that po- 
licy within the State of Punjab and also 
at the All India level serious difficulties 
were experienced and in certain areas a 
total failure of the procurement of wheat 
resulted therefrom. As a result thereof 
in the ensuing year, 1974, a reversal or 
substantial modification of the wheat 
trade take over was-made by the Central 
Government and as a result of the lar- 
ger policy decision the State of Punjab on 
the 18th of April, 1974, promulgated the 
Punjab Wheat Dealers Licensing and 
Price Control (First Amendment) Order, 
1974, and simultaneously therewith the 
Wheat Procurement (Levy) Order, 1974, 
was also enforced. Thereby very subs- 
tantial changes in the procurement policy 


-were envisaged and in particular whole- 


sale dealers in wheat were again brought 
back into the field of procurement pri- 
marily on the céndition that 50 per cent 
of the wheat purchased by them would 
be surrendered to the State Government 
in the form of a levy at the rate of Rupees 
105/- per quintal and the remaining 50 
per cent would be allowed to be dispos- 
ed of in the open market or by the issue 


of export permits from the State. 


5 The Government of Punjab, 
however, in the six months that followed 
appears to have had second thoughts on 


the procurement, nolicy..and:-on the. 22nd.. ..-.. 
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of October, 1974, the Punjab Wheat Dea- 
Jers’ Licensing and Price Control (Fourth 
Amendment) Order, 1974 (hereinafter re- 
ferred to as the Fourth Amendment 
Order), was promulgated whereby action 
in substantial reversal of the preceding 
policy was sought to be incorporated in 
the statute book. Clause (12) of this 
order prescribed that the maximum price 
at which fair average quality of wheat 
{other than wheat products) could be 
sold, would be Rs. 139/- per quintal and 
further the quantum of stock allowed to 
be possessed by each wholesaler was 
substantially slashed from 2500 quintals 
to a mere 100 quintals. 


6. The petitioner highlights the 
facts that se far as wheat production is 
concerned the State of Punjab is the 
premier surplus State in India. During 
the year 1972 there was a surplus of 34 
lakh tonnes of wheat and in the following 
year the surplus stocks were as much as 
27 lakhs tonnes whilst during the current 
year the quantum of surplus hovers 
around 20 lakh tonnes of wheat. It is fur- 
ther pointed out that 82 per cent of the 
population of Punjab is rural who are 
either themselves producers of wheat or 
get their wages in kind which includes 
wheat and other grains and a mere 18 
„per cent. of urban population primarily 
consumes wheat flour ground by the 
flour-mills and chakkiwalas etc. The 
State of Punjab is a single Food Zone out 
of which the export of wheat is prohi- 
bited except by the sanction and permis- 
sion of the State Government. The sale 
of wheat by the producers: is mainly 
done in the licenced ‘market yards under 
the Agricultural Produce Markets Act 
and what is sought to be high-lighted is 
the fact that a situation exists wherein 
the State or its agencies are virtually the 
monopoly purchasers of the marketable 
lige of wheat within the State of Pun- 
jal 


7. The petitioner now claims to 
have in stock 180 quintals of wheat raised 
entirely from his own farm. He alleges 
that the combined effect of the levy order 
and the Fourth Amendment Order 1974, 
to which reference hag been made in the 
earlier paragraph results in the deprival 
of a producer to get even a reasonable 
price for his labour far from making any 
profits therefrom. Nevertheless the State 
of Punjab on the 6th of November, 1974, 
in exercise 
Section 3 of the Essential Commodities 
Act promulgated the Punjab Wheat (Res- 
triction on Stock by Producers) Order, 
1974 (hereinafter referred to as the Stock 
Order) which is Annexure P-2 to the peti- 
tion. This inter alia provides that a pro- 
ducer cannot hold in stock beyond 100 
quintals of wheat within a period of 15 
days from the commencement of the 
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order and a violation of the same would 
under the relevant provisions of the Es- 
sential Commodities Act be a criminal of- 
fence. The petitioner is thus obliged on 
pain of criminal prosecution.to dispose of 
at least 80 quintals of the produce of kis 
own land held by him by the 2ist of No- 
vember, 1974. On the other hand the 
Fourth Amendment Order apart from fix- 
ing a remunerative price had also direct- 
ed that no licenced dealer can store wheat 
beyond 100 quintals and the excess there- 
of already in stock was to be acquired 
by the State Government at a fixed price 
of Rs. 139/~ per quintal. It is highlighted 
that earlier these wholesalers and dealers 
were respectively allowed to hold, up to 
2500 and 1000 quintals and in view of the 
new statutory orders they were thus ob- 
liged to dispose of their surplus stock 
forthwith rather than purchase or ac- 
quire any further quantities of wheat. It 
is, therefore, the petitioner’s case that a 
situation has been created in which he is 
unable to sell his produce in the market 
yards as no dealer is prepared to pur- 
chase the same at any reasonable price 


‘whilst on the other hand his failure to 


dispose of the excess stock would expose 
him to criminal prosecution apart from an 
equally serious penalty of the confiscation 
of such stocks. The petitioner alleges 
that by a colourable exercise of power 
the State of Punjab has promulgated 
orders in order to create a situation where 
neither the licenced dealer can sell his 
stock nor the producer can dispose of the 
same with the result that in particular 
the producers are being forced to part 
with their wheat at throw away prices. 
It is averred that in fact the State Gov- 
ernment wishes y these methods to 
seize the whole of the stocks of .the pro- 
ducers as well.as the dealers at an un- 
remunerative and ridiculously low price. 
It is further the case that the provisions 
of the Essential Commodities Act, 1955 
cannot be deemed to confer an arbitrary, 
unguided and uncanalised powers on the 
State Government to fix the price of an 
essential commodity unrelated to the cost 
of its production and without giving a 
reasonable margin of profit to the produ- 
cer thereof. 


8- -A scathing attack has also been 
levelled against the Agricultural Prices 
Commission and it is alleged that the re- 
port issued by it is based on mere theo- 
retical hypothesis without any factual 
data worth the name, It is the case that 
the recommendations of the Agricultura! 
Prices Commission are not based on any 
study in depth of the cost of production 
ete.. but entirely on political considera- 
tions in order to counter the inflationary 
pressure by providing wheat at a low cost 
to the vulnerable strata of the commu- 
nity. It is alleged that the Commission 
ignored entirely the interest of the pro- , 
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ducer and the cost of production in favour 
of the general economic conditions of the 
country and in fact the producer of wheat 
has been made the scapegoat for counter- 
ing the rising spectre of inflation. In sup- 
port of the above averment it is pointed 
out that the procurement price of wheat 
was kept static at Rs. 76/- per quintal for 
well-high seven years from 1966 onwards 
despite a steep rise in the cost of produc- 
tion thereof. It is highlighted that the 
Commission in the year 1972-73 in fact 
recommended that the price of wheat be 
reduced ‘from Rs. 16/- per quintal to 
Rupees 72/- per quintal in view of the 
feneral inflation even though it was 
more than manifest that the cost of agri- 
cultural inputs. had escalated considerably 
and consequently the cost of production 
had substantially risen. It is thus pointed 
out that the Commission hag never consi- 
dered the issue of. agricultural prices from 
the standpoint of the cost of production 
and the interest of producers, 

9. It is also alleged that the State 
of Punjab has made no survey or assess- 
ment whatsoever in order to find out as to 
what is the actual cost of production of 
wheat per quintal within this area and 
that no Tariff Commission in respect of 
the wheat prices was ever constituted by 
the State to study the issue in detail. It 
is averred that such like Tariff Commis- 
sions were appointed by the Central Gov- 
ernment in respect of Sugar and Cotton 
prices and also in regard to determining 
even the price of Motor-cars. It is hence 
averred that without collecting any rele- 
vant data and information an attempt is 
being made to fix a wholly arbitrary and 
unremunerative price for the wheat pro- 
duce within this State, It is, therefore, 
the case that the fixing of the price of 
the wheat below its cost of production 
would be ultra vires the relevant provi- 
sions of the Essential Commodities Act 
and in any case it is alleged that the fixa- 
_tion of such a price has not been based on 
the relevant and reasonable considerations 
of the cost of production, return on the 
capital and investment etc., and has been 
motivated by wholly extraneous and irre- 
levant considerations, 


10. According to the petitioner in 
the peculiar context and the situation 
created by the orders referred to above 
which have been promulgated under the 
Essential Commodities Act all channels 
for purposes of the sale of wheat have 
been arbitrarily controlled so as to force 
the petitioner to part with his stocks at 
a price far below the cost of production. 
The Stock Order is, therefore, challenged 
as wholly arbitrary and violative of Arti- 
cles 14, 19 and 31 of the Constitution of 
India and further being beyond the scope 
of Section 3 of the Essential Commodities 
Act. It is also alleged that the fixation 
of the limit of 100 quintals for producers 
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is arbitrary on its very face because a 
farmer-family owning a farm of 50 acres 
and producing wheat therefrom is placed 
at par with one owning merely 10 acres. 
It is pointed out that in view of the res- 
trictions imposed by the Food Zone the 
petitioner cannot take the wheat out of 


the State of Punjab whilst within the 


captive market of a surplus State he is 
obliged to off-load his stock on pain of 
criminal prosecution at wholly unremu~ 
nerative prices and without any corres- 
ponding obligation on the part of the State 
to buy the wheat at a remunerative price 
therefor, By way of comparison it is 
Pointed out that in the adjoining States 
and other States of India the price of 
wheat is at a much higher level than 
what has now been arbitrarily pres- 
cribed here despite the fact that the cost 
of production is indeed lower in those 
States. 


IL The respondent-State’s stand 
is set out in the affidavit of Shri S. P. 
Singal. Under-Secretary. Department of 
Food and Supplies, Punjab, Therein the 
calculation, of the cost of production by 
the. petitioner has been labelled as exag-~ 
gerated and unrealistic whilst on the 
other hand it averred that procure- 
ment price of Rs. 105/- per quintal has 


` been fixed on the basis of the recommen- 


dation of the Agricultural Prices Commis~ 
sion and relevant extracts from its report 
have been annexed to the return as An- 
nexure R-i. It is averred that this Com- 
mission deals with all aspects of the pro- 
duction of foodgrains in the country and 
producers have also been given represen- 
tation thereon, The procurement price . 
fixed on the Commission’s recommenda- 
tion is stated to leave a sufficient margin 
for incentive to the farmers besides ade- 
quately covering their cost of production, 
The higher control price of Rs. 139/- is 
explained to be inclusive of market char~ 
ges and other incidentals as well as the 
difference of cost incurred by a dealer on 
the sale of 50 per cent of wheat deliver- 
ed by way of levy to the Government at 
Rs. 105/- per quintal. In short, this rate 
is for the levy paid wheat of the dealer. 
It is then denied that the effect of the 
levy order and the Price Control Order 
would be to deprive the farmer of a re- 
munerative price for his produce because 
other agencies life the Punjab State Civil 
Supplies ‘Corporation and the Punjab 
State Co-operative Supply and Marketing 
Federation have been authorised to make 
purchases of wheat at a price of Rs. 116/- 
per quintal under instructions of the 
Punjab Government. It is reiterated that 
the abovesaid prices provide adequate and 
remunerative compensation to the produ- 
cers of wheat. It is admitted that by the 
Stock Order the producer is obliged to 
dispose of all stocks in excess of 100 quin- 
tals within a period of 15 days, 
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‘movement is 


12. It is then averred that the 
producers are free to dispose of their 
wheat in the market at any price they 
can get in the open bidding. Apart from 
this traders including the Roller Flour 
Mills, Chakkiwalas and bulk consumers 
to whom relaxations in the storage limit 
of 100 quintals have been given are en- 
titled to make purchases from the pro- 
ducers. It has been alleged that the har- 
vesting of wheat was done in April, 1974, 
and the petitioner was deliberately hold- 
ing his stock with a view of getting un- 
reasonably higher prices and profiteering 
during the period of scarcity, It is claim- 
ed that the restriction sought to be plac- 
ed on the storage limits of dealers and on 
the stocks of the producers is with the 
object of securing equitable distribution 
of wheat at fair prices in the country 
and it is denied that the Punjab Govern- 
ment is forcing the dealers as well as pro- 
ducers to part with their stocks at a throw 
away price. 


13, The legality of the Price Con- 
trol Order as also the Levy Order has 
been reiterated and it is repeated that 
these do not violate any of the fundamen- 
tal rights guaranteed under Articles 14, 
19 (1) (£) and (g), 31 and 301 of the Con- 
stitution. The Stock Order is stated to 
have placed reasonable restrictions on 
the producers in order to ensure availa- 
bility and equitable distribution of wheat 
at fair prices within the country and it is 
averred that it leaves the producer free 
to. sell his produce in the open market at 
any price. The stock limit for the pro- 


. ducer is averred to have been fixed with 


due regard for domestic consumption and 
for seed purposes and for that reason a 
graded scale has been fixed in order to 


` enable the producer with larger holding 


to keep a larger stock subject to the 
maximum of 100 quintals. It is then 
averred that under the law no producer 
can possess more than seven hectares of 
land and it is, therefore, incorrect to say 
that a farmer can own 50 acres for grow- 
ing wheat. It is then reiterated that zhe 
Stock Order also does not violate any pro- 
vision of the Constitution. 


14. Lastly it is admitted that the 
petitioner cannot legally take away wheat 
outside the State of Punjab as such a 
restricted finder the Inter- 
zonal Wheat and Wheat Products (Move- 
ment) Control Order, 1973, issued by the 
Government of India, Without denying 
that high prices prevail in the adjoining 
States, it is stated that it is so because of 
the withholding, and consequential artifi- 
cial scarcity of the wheat caused by per- 
sons like the petitioner who have been 
waiting for the time to exploit the situa- 
tion to: their utmost personal advantage 
ana at the cost of the consumers in fene- 
ra 
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15. Inevitably a strong challenge 
has been levelled against the specific clau- 
sès of the Stock Order and it, therefore, 
becomes necessary to first set down its 
provisions:— 

"In exercise of the powers conferred 
by Section 3 of the Essential Commodi- 
ties Act, 1955 (Parliament Act 10 of 1955), 


read with Government of India, Ministry - 


of Agriculture (Department of Food) 
Orders No. G.S.R.-316(E), dated the 20th 
June, 1972, G.S.R. No. 452(E), D/- the 25th 
October, 1972 and G.S.R. No. 168(E). dated 
the 13th March, 1973, and all other 
powers enabling him in this behalf and 
with the prior concurrence of the Central 
Government, the Governor -of Punjab 
Daey makes the following Order, name- 
y: pna 

1. Short Title, Extent and Commen- 
cement:— (1) This Order may be called 
the Punjab Wheat (Restriction on Stock 
by Producers) Order, 1974. 

(2) It extends to the whole of the 
State of Punjab. 

(3) It shall come into force at once. 

2. Definitions:— In this Order, un- 
less there is anything repugnant in the 
subject or context, — 

(a) “Director” means the Director, 
Food and Supplies, Punjab or Joint Di- 
rector, Food and Supplies, Punjab or De- 
puty Director, Food and Supplies, Punjab 
or any other officer appointed by the Gov- 
ernment to administer this Order: 


(b) ‘Government’ means the Gov- 
ernmert of the State of Punjab; 

(c) ‘Producer’ means a person—’ 

(i) who grows or produces wheat 
personelly, through tenants or otheryisz, 
but does not include a person who works 
as a dealer or a broker or who is a part- 
ner of a firm of dealers or brokers; and 

(ii) who is not engaged in the busi- 
ness of purchase and sale of wheat: 

(d) ‘wheat’ 
wheat excluding bran, 


3. Power to fix maximum duannty of 
Wheat which may be held by a Produ- 
cer:— (1) The Government may, by 
notification in the Official Gazette fix the 
maximum quantity of wheat which may, 
at any time, be possessed by a producer. 

(2) The quantity of wheat fixed under 
sub-clause (1) may be different for dif- - 
ferent localities or for different classes of 
producers. 


4, Maximum quantity of wheat which 
may be held by a producer:— Till any 
other limit is fixed under Clause 3, no 
producer shall, after the expiry of a pe- 
riod of fifteen days of the commencement 
of this Order, have in his possession or 
custody, whether by way of bailment or 
otherwise at any time a quantity of wheat 
exceeding ten quintals per acre of the 


includes all peace of. 
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area. of land held by him in the State of 
Punjab as land-owner or tenant or mort- 
gagee in possession, subject to a maximum 
of one hundred quintals. 

Explanation — Part of an acre shall 
be treated as one acre for the purpose of 
this clause. a 

5. Disposal of excess stock:— “Any 
producer who, on the date of commence- 
ment of this Order, has in his possession 
any quantity of wheat in excess of the 
maximum permitted under Clause 4 shall 
dispose of the excess quantity within a 
period of fifteen days of such commence- 
ment, 

6. Power of entry, search, seizure, 
etc:— (1) The Director may with such 
assistance, if any, as he thinks 

(a) enter, inspect or break open and 
search any place, premises, vehicle or 


~ vessel in which he has reasons to believe 


that any contravention of the provisions 
of this Order has been, is being, or is 
about to be committed; 


(b) Search, seize and remove stocks 
of wheat kept in contravention of the pro- 
visions of this Order and thereafter take 
¿or authorise the taking of. all measures 
necessary for securing the production of 
stocks of wheat so seized in a court and 
for their safe custody pending such pro- 
duction. - 

(2) The provisions of Sections 100 and 
102 of the Code of Criminal Procedure, 
1973 (II of 1974), relating to search and 
seizure shall, so far as may be, apply to 
searches and seizures under this clause. 

Provided that in exercising the 
powers of entry and search 
clause, due regard shall be paid by the 
‘ authorised officer to the social and reli- 
gious customs of the occupants of' premi- 
- ses so entered and searched. 

- . Savings:— Nothing contained in 
this Order shall apply to the storage of 
wheat by any Department or institution 
of the State Government or Central Gov- 
ernment or by any Corporation owned or 
_ controlled by the State Government or 

Central Government.” 

16. On behalf of the petitioner, an 
incisive two-fold attack had been levelled 
against Clauses 3, 4, 5 and 6 abovesaid. 
Firstly they have been challenged as un- 
constitutional and the contention has been 
sought to be rested squarely on the provi- 
sions of Article 19 (1) (f) and (g). This 
at the very outset raises the issue whe- 
ther during the continuation of the emer- 
` gency such an attack is open to the peti- 
tioner, in view of Article 358 of the Con- 
stitution. , : 

17. In passing it may, however, 
be mentioned that though the petitioner 
in terms assailed the Stock Order on the 
basis. of its unreasonableness and its flag- 


’ rant violation of Article 19, yet the res- 


pondent-State in its pleadings did not 
plead: the bar of Article 358 thereto. 


under this ` 
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Nevertheless in the course of arguments 
Mr. Bhandari: on behalf of. the State took. 
up -the stand that though the constitution- - 
ality of the Essential Commodities Act 
could be assailed on the ground of Arti- 
cle 19 despite the continuation of the 
emergency, -yet the Stock Order issued 
under Section 3 thereof could only be 
challenged on the ground of being viola- 
tive of or beyond the scope of the afore- 
said Section. Despite the absence of the 
pleading noticed above, this matter does 
seem to go to the root of the case and it 
hence becomes necessary to examine the 
same in some depth, 

18. To be candid, the point does 
raise some difficulties and complexities 
and to appreciate the same it is best’ to 
clear the factual ground first. It is the 
common case that the president proclaim- 
ed an emergency under Art. 352 of the 
Constitution in the wake of the Indo-Pa-. 
kistan War on the 3rd of Dec, 1971, which 
has been continuing ever since and about 
the lifting of which as yet there is neither 
‘any prospect nor any indication. Equally it 
is not in dispute that the Essential Com- 
modities Act, 1955 is a pre-emergency le- 
gislation enacted long before the procla- 
mation of December, 1971. It is specifi- 
cally under the powers conferred by Sec- 
tion 3 of the Act that the impugned Stock 
Order has been promulgated by the State 
Government, During the course of the 
two decades that have followed the en- 
forcement of the Act, various changes and 
amendments therein have been made. In 
particular the relevant Section 3 thereof 
has been the subject-matter of a continu- 
ous amendatory process, Substantial chan- 
ges, substitutions, amendments ètc., had 
been introduced in this very section by 
the amending Act 28 of 1957; Act 17 of 
1961; Act 25 of 1966; Act 66 of 1971 and 
the Amending Act 1974 enforced from 
22nd of June, 1974, It is manifest there-- 
ftom that in continuance of a legislative 
policy, changes have been made in this 
section to meet the exigencies of the par- 


` ticular situation, 


19. Now a plain reference to the 
language of Section 3 (1) of the Act would - 
show that it empowers the Central Gov- 
ernment to issue orders for regulating or 
prohibiting the production, the supply 
and distribution of an essential commodity 
and trade and*commerce therein upon its 
being satisfied about the necessity or ex- 
pediency of doing so. Section 5 of the 
Act provides further for the delegation of 
the power to make orders or issue_notifi- 
cations under Section 3 thereof either by 
an officer or authority subordinate to the 
Central Government or by a State Gov-, 
ernment or such officer or authority sub- 
ordinate thereto as may be duly speci- 
fied. It is not in dispute that such powers 
have been delegated also to the State of.. 
Punjab and it is under such a delegation 
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that the present Stock Order has been 
issued and promulgated. 


20. In pursuance of the powers 
conferred by Sections 3 and 5 of the Act 
both the Central and the State Govern- 
ments have issued innumerable Control 
Orders under the Act to further the course 
of the governmental policies to regulate, 
control and govern the production, supply 
and distribution of essential commodities 
thereunder. In particular for more than 
a decade at least the essential commodity 
of wheat has been the subject-matter of 
regulation and control through the means 
of the delegated legislation under Sec- 
tion 3 of the Act in continuation of the 
Government policies in regard thereto. 
This is not even denied by the respon- 
dent-State and on behalf of the petitioner 
a plethora of such orders issued under the 
Act have been cited to forcefully main- 
tain the contention that the present Stock 
Order is indeed not more than a step in 
the continuous course of Government po- 
licy to regulate the production, supply 
and distribution of wheat within the 
country, For this purpose it suffices to 
refer to only a few of such Orders issued 
both by the Central and the State Gov- 
ernments and in the order of chronclogy 
these ‘are the Wheat Roller Flour Mills 
{Licensing and Control) Order, 1957; the 
Wheat (Regulation of use in Roller Mills} 
Order, 1958: the Punjab Foodgrains (Pro- 
curement) Order, 1959; the Punjab Distri- 
bution of Foodgrains (Collection of Sta- 
tistics) Order, 1959; the Punjab Commodi- 
ties Price Marking and Display Order, 
1962; the Punjab Hoarding and Profiteer- 
ing Prevention Order, 1963; the Punjab 
` Foodgrains Dealers Licensing Order, 1964; 
the Roller Milis Wheat Products (Price 
Control) Order, 1964: the Inter-Zonal 
Wheat and Wheat Products (Movement) 
Control Order, 1964; the Essential Com- 
modities (Regulation of Production and 
Distribution for Purposes of Export) 
Order, 1966; Foodgrains (Prohibition of 
use in Manufacture of Starch) Order, 
1966; Foodgrain Movement Restrictions 
(Exemption of Food Corporation of India} 
Order, 1966; the Foodgrains Movement 
Restrictions (Exemption of Certified 
Seeds) Order, 1966; Roller Mills Wheat 
Products (Ex Mills) Price Control Order. 
1969: Inter Zonal Wheat and Wheat Pro- 
ducts (Movement Control Order, 1969; 
Foodgrains Movement Restriction (Ex- 
emption of Seeds) Order, 1971; Imported 
Foodgrains (Prohibition of unauthorized 
sale) Order, 1971; Roller Mills Wheat 
Products (Ex Mills) Price Control Order, 
1971; and Foodgrains (Prohibition of use 
in Manufacture of Starch Control) Order, 
°1971. 


21. Coming nearer in point of 
time to the present Stock Order it may 
be noticed that in pursuance of the policy 
decision of the Central Government to 
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take over the wheat trade and to give 
effect thereto within this State, the Pun- 


. jab Wheat Dealers Licensing and Price 


Control Order, 1973 was promulgated on 
the 3rd of April, 1973. This was follow- 
ed by the Punjab Wheat Dealers Licens- 
ing and Price Control (First Amendment) 
Order dated the 18th of April. 1974, and 
simultaneously therewith the Wheat Pro- 
curement (Levy), Order 1974 was also 
enforced, In immediate retrospect it was 
on the 22nd of October, 1974, that the 
Punjab Wheat Dealers’ Licensing and 
Price Control (Fourth Amendment) Order 
1974, was issued making substantial re- 
duction in the authorised stocks of the 
wholesalers and dealers and some conse- 
quential changes in the Levy Order. 
Complementary to the aforesaid pieces 
of legislation is the present impugned 
Stock Order applicable to the stocks held 
by the producers issued as jt is on the 
6th of November, 1974. 


22. The aforesaid background and 
the legislative history would, therefore, 
make it manifest that the impugned 
Stock Order is merely a step in continu- 
ation of the previous legislation on the 
point, and being an emanation of the pre- 
vious law promulgated for the extension 
amendment and continuation of the ear- 
lier Government policies in regard to the 
control, regulation, production, and supply 
of wheat. It appears to me to be no more 
than merely one of a series of provisions 
in continuance of the previous legislative 
action. To conclude, therefore, it is ad- 
mitted that the Essential Commodities 
Act was enacted in 1955 and there seems 
hardly any doubt that the impugned 
Stock Order issued under Section 3 there- 
of must either be deemed to be a part 
and parcel of the same Statute or is an 
emanation of the same law in the pur- 
ported exercise of powers conferred by 
that pre-emergency legislation, 


23, In the light of the aforesaid 
finding I may now proceed to examine 
whether the impugned Stock Order is 
impervious to a challenge under Article 
19 (1) (f) and (g) by virtue of Article 358 
of the Constitution, This is in the follow- 
ing terms:— 


“While a Proclamation of Emergency 
is in operation, nothing in Article 19 shall 
restrict the power of the State as defined 
in Part III to make any law or to take 
any executive action which the State 
would but for the provisions contained in 
that Part be competent to make or to 
take, but any law so made shall, to the 
extent of the incompetency, cease to 
have effect as soon as the Proclamation 
ceases to operate, except as respects 
things done or omitted to be done before 
the law so ceases to have effect.” 


As is evident the aforesaid provision is 
applicable to both legislative and execu- 
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tive action. However, because we are 
here concerned with delegated legislation 
it is unnecessary to travel into the field 
of executive action, though the Article 
applies the identical considerations to 
either kind. The way I construe the 
abovesaid provision is that it does and 
was intended to empower the State to 
enact fresh legislation or if I may put it 
in other words to promulgate any new 
law during the continuance of the emer- 
gency in order to meet the peculiar exi- 
gencies of the situation that may arise or 
be anticipated in the course of the emer- 
gency and such fresh legislation or new 
law was made immune to'an attack under 
Article 19 of the Constitution during the 
limited period of the continuation of the 
emergency. Patent examples of such le- 
gislation have been the promulgation of 
the Defence of India Act and the Defence 
of India Rules enforced thereunder in 
the two emergencies which have arisen 
since the promulgation of the constitu- 
tion, That such legislation is impervious 
to a challenge under Article 19 has now 
been authoritatively settled by various 
‘pronouncements of the Supreme Court, to 
which it is unnecessary to refer- To put 
it in other words, Article 358 of the Con- 
stitution. is in terms prospective and is 
not. intended either to protect or to vali- 
date any legislative provision which 
would be invalid because of the consti- 
tutional inhibitions before the proclama- 
tion of the emergency. 


24, To my mind it is not warrant- 
ed on the language of Article 358 of the 
Constitution to hold that the moment the 
emergency is declared the State would 
thereby be empowered (apart from en- 
acting fresh legislation) to exercise arbi- 
trary, unreasonable and unguided powers 
in violation of Article 19 under the whole 
gamut of the pre-emergency legislation 
which would be existing on the Statute 
Book. It can hardly be that the procla- 
mation could be intended to give such a 
blanket, uncanalised power to the State 
emanating from the pre-emergency laws 
which in letter and spirit were bound. to 
conform fo the provisions of the Consti- 

{tution and in particular to the freedoms 
enshrined in Article 19 thereof. I am of 
the view that Article 358 is not open to 
any such construction. However, even 
assuming .at the highest that two con- 
structions could possibly be placed there- 
on then the one which would even give 
delegated legislation and orders issued 
under pre-emergency legislation, the sta- 
tus of being above the test of reasonable- 
ness underlying the spirit of the Consti- 
tution. must necessarily be avoided, The 
correct approach to the construction of a 
similar provision under Article 359 of the 
Constitution was indicated by their Lord- 
ships in Makhan Singh Tarsikka v. The 
State of Punjab, AIR 1964 SC 381. It 


was noticed therein that there existed no 
legal remedy against the inordinate con- 
tinuance of a proclamation of emergency 
or against the restrictions which could be 
imposed on the fundamental rights of the 
citizens by the executive during the same. 
However, they noticed with approval the 
lone and celebrated dissent of Lord At- 


.kin in the Liversidge v. Sir John Ander- 


son, 1942 AC 206, which was rendered at 
a time when the British realm itself stood ` 
in mortal danger during the Second World 
‘ari— 

t k 


* * In this country, amid the 
clash of arms, the Jaws are not silent. 
They may be changed, but they speak the 
same language in war as in peace, Tt has 
always been one of the pillars of freedom, 
one of the principles of liberty for which 
on recent authority we are now fighting, 
that the judges are no respecters of per- 
sons and stand between the subject and 
any attempted encroachments on his li- 
berty by the executive, alert to see that 
any coercive action is justified in law. In 
this case I have listened to arguments 
which might have been addressed accep- 
tably to the Court of King’s Bench in 
the time of Charles I.” 

In a later decision their Lordships of the 
Supreme Court In I. K. Ananda Nambiar 
v. Chief Secretary to Government of 
Madras, AIR 1966 SC 657 have authori- 
tatively indicated that the correct ap- 
proach in construing the emergency pro- 
visions is that of a liberal one in favour 
of the citizen rather than against him, in 


_ the following words:— 


“We are not impressed by this argu- 
ment. In construing the effect of the Pre- 
sidential Order, it is necessary to bear in | 
mind the general rule of construction 
that where an Order. purports to suspend 
the fundamental rights guaranteed to the 
citizens - by the Constitution, the said 
Order must be strictly construed in favour 
of the citizens’ fundamental rights,” 


_ 25. In this very context the posi- 
tion taken up on behalf of the State by 
Mr. Bhandari deserves pointed notice, It 
is fairly conceded that the constitutiona- 
lity of the Essential Commodities Act 
could certainly be challenged even on the 
basis of Article 19 despite the continua- 
tion of the emergency. This was admit- 
tedly so on the ground that all pre-emer- 
gency legislations can always be subject- 
ed to such an attack. However, learned 
counsel for the State then proceeded to 
contend that the delegated legislation 
under the powers conferred by Section 3 
of the abovesaid Act could nevertheless 
be not subjected to such an attack on the 
basis of its violation of Article 19 during 
the continuation of the emergency. . This 
corollary appears to me as patently falla- 
cious. It misconceives the nature and the 
scope of the delegated legislation war- 
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ranted by the powers conferred under 
the parent statute, Admittedly the Stock 
Order has been issued under clause 3 (1) 
of the Essential Commodities Act. Once 
it is so it becomes a part and parcel of 
the same statute and has the same effect 
as if it was contained in the Act itself. 
It has not been contended on behalf of 
the respondent that there is any legal 
difference between statutory rules framed 
under the relevant enabling power of an 
Act and the statutory orders warranted 
by a provision like Section 3 (1) of the 
Essential Commodities Act. Once that is 
so there comes into the field the authori- 
tative pronouncement of their Lordships 
in State of Uttar Pradesh v. Babu Ram 
Upadhya, AIR 1961 SC 751. It was held 
therein: 


“Rules made under a statute must be 
treated for all purposes of construction or 
obligation exactly as if they were jn the 
Act and are to be of the same effect as if 
contained in the Act, and are to be judi- 
cially noticed for all purposes of con- 
struction or obligation; see Maxwell ‘On 
the interpretation of statute’ 10th edition 
pages 50-51. The statutory rules cannot 
be described as, or equated with, adminis- 
trative directions. If so, the Police Act 
and the rules made thereunder constitute 
a self-contained code providing for the 
appointment of police officers and pres- 
cribing the procedure for their removal.” 
and after referring to some decisions of 
ts Privy Council it was again observ- 
ed:— 

“* * * These decisions and the 
observations made therein could not be 
understood to mark a radical departure 
from the fundamental principle of con- 
struction that rules made under a statute 
must be treated as exactly as if they were 
in the Act and are of the same effect as if 
contained in the Act. There is another 
principle equally fundamental to the rules 
of construction, namely, that the rules 
shall be consistent with the provisions of 
the Act.” É 


In view of the abovesaid pronouncement 
it appears clear to me that the Stock 
Order must in the eye of law be deemed 
as an integral part of the Essential Com- 
modities Act. If the parent Act it subject 
to Article 19 even during the emergency 
(as has been fairly conceded) it would be 
patently untenable to say that delegated 
legislation emanating from the said Act 
and in continuation of its policies would 
be immune to such an attack. 


26. As regards precedent, what- 
ever may have been the position earlier, 
«so far as the limited issue of the pre- 
emergency legislation and delegated le- 
gislation emanating therefrom by virtue 
of the powers conferred thereby is con- 
cerned the matter seems now to have 
been conclusively set at rest in favour of 
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the petitioner by some. recent pronounce- 
pear of their Lordships of the Supreme 
ourt, i 


27. The first judgment which de- 
serves notice in this context is State of 
Madhya Pradesh v. Thakur Bharat Singh, 
AIR 1967 SC 1170, Therein, the impugn- 
ed action was taken on 24th April, 1963, 
during the course of emergency under 
Section 3 (1) (b) of the Madhya Pradesh 
Public Security Act of 1959. The im- 
pugned action was assailed primarily on. 
the ground of unreasonableness by virtue 
of Art, 19 (1) (f) and [g) of the Constitu- 
tion and objection was taken on behalf 
of the State to the applicability of those 
provisions during the course of the Emer- 
gency. Repelling such an objection, Shah, 
J., speaking for the Constitution Bench 
observed:— 


“Counsel for the State urged that in 
any event so long as the State of emer- 
gency declared on October 20, 1962, by 
the President under Article 352 was not 
withdrawn or revoked, the respondent 
could not move the High Court by a peti- 
tion under Article 226 of the Constitu- 
tion on the plea that by the impugned 
order his fundamental right guaranteed 
under Article 19 (1) (d) of the Constitu- 
tion was infringed. But the Act was 
brought into force before the declaration 
of the emergency by the President, If 
the power conferred ky Section 3 (1) (b) 
authorised the imposition of unreasonable 
restrictions, the clause must be deemed to 
be void, for Article-13 (2) of the Consti- 
tution prohibits the State from making 
any law which takes away or abridges 
the rights conferred by Part TI, and 
laws made in contravention of Article 13 
(2) are to the extent cf the contravention 
void. Section 3 (1) (b) was, therefore, 
void when enacted and was not revived 
when the proclamation of emergency 
was made by the President. Article 358 
which suspends the provisions of Article 
19 during an emergency declared by the 
President under Article 352 is in terms 
prospective: after the proclamation of 
emergency nothing in Article 19 restricts 
the power of the State to make laws or 
to take any executive action which the 
State but for the provisions contained in 
Part III was competent to make or take. 


` Article 358, however, does not operate to 


validate a legislative provision which was 
invalid because of the constitutional-inhi- 
bition before the proclamation of emer- 
gency.” f 


Even more directly on the point is -the 
celebrated decision in the Bennett Cole- 
man and Co. Ltd. v. Union of India, AIB 
1973 SC 106. Therein the Newsprint 
Policy 1972-73 of the Government of 
India, which was promulgated admittedly 
during the continuance of the present 


~ emergency;- was’ assailed-on the ground of 
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the violation of Article 19 of the Consti- 
tution. was an emanation from the 
Newsprint Control Order 1962 which in 
turn was made in exercise of the powers 
conferred by Section 3 of the Essential 
Commodities Act and of the Import Con- 
trol Order 1955 made in exercise of the 
powers conferred by Sections 3 and 4 (a) 
of the Imports and Exports Act of 1947. 
The abovesaid pieces of legislation were 
admittedly pre-emergency legislation 
though the impugned Newsprint Policy 
1972-73 was undoubtedly enforced under 
the abovesaid legal provisions during the 
continuation of the emergency, Ray. J., 
(as the learned Chief Justice then was) 
speaking for the majority struck down 
the Newsprint Policy 1972-73 primarily 
on the ground of its violation of Article 
19 (1) (a) of the Constitution, Rejecting 
the respondent-Union of India’s objection 
that Article 19 of the Constitution could 
not be invoked by the petitioners, it was 
observed, after expressly confirming the 
ratio of Thakur Bharat Singh’s case 
(supra), as follows:— 

“The Madhya Pradesh case (supra) is 
an authority for the proposition that Arti- 
cle 358 does not operate to validate any 
legislative provision which is invalid be~ 
cause of the constitutional prohibiton. In 
the present case, the impugned newsprint 
policy is continuation of prior executive 
action and of previous law. Therefore, 
in our judgment there is no merit in this 
preliminary objection.” 

28. In the very recent case of 
Shree Meenakshi Mills Ltd. v. Union of 
India, AIR 1974 SC 366, the impugned 
notifications were issued under the Cot- 
ton Textiles (Control) Order, 1948, (which 
obviously was a pre-emergency piece of 
legislation) -on the 13th March, 1973, ad- 
mittedly during the continuation of the 
emergency. The challenge was primarily 
levelled under Article 19 (1) (f) and (g) 
of the Constitution and was fully enter- 
tained and considered by their Lordships. 
Rejecting the objections regarding the 
maintainability of the petition on the 


ground of the existing emergency, Chief ` 


Justice Ray speaking for the Court re- 
affirmed the ratio in Bennett Coleman’s 
case AIR 1973 SC 108 (supra), and ter- 
sely observed: 

“It was said on behalf of the State 
that the petitions were not maintain- 
able because of the proclamation of 
emergency. During the proclamation of 
emergency Article 358 does not apply to 
executive action taken’ during the emer- 
gency if the same is a continuance of a 
prior executive action or an emanation of 
the previous law which is otherwise un- 
constitutional. The petitioners challenged 
the action or previous law to be violative 
of fundamental rights. * * * 

Therefore, if it can be o that 
the executive - action taken during the 
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emergency has -no authority as a valid 
law its constitutionality can be challeng- 
ed, The Cotton Textiles Order 1948 was 
continued by Essential Commodities Act, 
1955. The impugned orders are made 
under pre-emergency Cotton Textiles 
Control Order, ‘The. validity, of the im- 
pugned order-is challenged under Arti- 
cle 19 (1) - (f):and*(g) of ‘the Constitution 
on the ground that it is a pre-emergency 
executive order which could have been 
challenged under Article: 29 (1) (É) and (g) 
before the proclar ation- of emergency. 
From that point: ôf-view the petitions are 
competent though the challenge is insup- 
portable on all grounds.” 

29. I therefore hold that on the 
language of Article 358 itself, on princi- 
ple, and in view of the three authorita- 
tive precedents referred to above, the 
petitioner in this case is clearly entitled 
to challenge the impugned Stock Order 
on the basis of the same being violative 
of Article 19 (1) Gy and (g) of the Consti- 
tution, ; 

30. Once the constitutional attack 
under Article 19 is open, Mr. Kuldip 
Singh, the learned Counsel for the peti- 
tioner, has forcefully assailed the Stock 
Order, for what he calls to be its patent 
irrationality. Counsel contended that 
clause (f) of Article 19 (1) guaranteed to 
the petitioner the right to hold and dis- 
pose of his property whilst the Stock 
Order renders him a criminal for the 
mere act of possessing his own produce 
which he may create by the dint of his 
own labour. Similarly, it was claimed 
that clause (g) guaranteed the right to 
carry on the profession or occupation of 
farming and this must carry within its 
sweep the elementary right to possess 
and hold the fruits of his profession or 
occupation. It was argued that the pro- 
visions of the Stock Order taken collec- 
tively make a frontal and direct inroad 
into the abovesaid fundamental rights of 
the petitioner and thus cannot be sup- 
ported on any rationale or logic. 


31. Specifically, clause 3 of the 
Stock Order has been assailed on the 
ground that it gives arbitrary and unca- 

ised powers to the Government to fix 
at any time the quantity of wheat which 
can be possessed by the producer himself. 
It is highlighted that no guidelines or po- 
licy is indicated which governs the exer- 
cise of this naked power. As a logical 
extension of theargument, it is pointed 
out that the clauS@-would empower the 
Government to reduce the quantum of 
wheat to be lawfully possessed by the 
producer to any limit even to a single 
quintal and in the garb of regulation 
take action which in fact may be confis- 
eatory. 


32. ‘The fixation of the maximum 
limit of possession -at.10 quintals per acre 
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of area owned by, the producer subject 
to a maximum of 100 quintals under 
clause (4) has been attacked as being de- 
void of any rational basis and equally 
without any nexus to the object sought 
to be achieved. It is highlighted that it 
is neither a fact nor the case of the State 
that an industrious producer cannot pro- 
duce more than 10 quintals of wheat from 
an acre of land, The absolute limit of 
100 quintals irrespective of the area of 
land owned by the producer is again 
challenged to be blatantly unreasonable 
and an illogical attempt to treat unequals 
as equals. 


33. Clause fey of the Stock Order 
is challenged on the ground that it is in 
terms a direction to off-load and dispose 
of all surplus stocks in a captive market 
from which all substantial and potential 
buyers have been virtually excluded. The 
core of the attack here is that no obliga- 
tion is cast on any person or body of per- 
sons to take over the stocks nor any indi- 
cation of a fixed and remunerative price 
p be paid therefor is remotely suggest- 
ed. 


34. Lastly, the provisions of cl, (6) 
have been highlighted as being patently 
harsh and oppressive, and empowering 
the authorities to forcibly enter and 
seize the lawful produce of the farmer 
in his custody. Particular reference is 
made to Section 7 of the Essential Com- 
modities Act which renders the violation 
of any order under Section 3 to b2 a eri- 
minal offence for which an imprisonment 
up to one year is provided along with the 
forfeiture of the stocks in respect of which 
any such offence is committed even in 
the case of a first offender, It is hence 
argued that an industrious producer or 
grower of wheat may ultimately be re- 

‘warded with imprisonment and confisca- 
tion for having produced out of the soil 
wheat beyond an arbitrary quantum of 
10 quintals per acre. 


35.. In this largely rural country. 


where nearly three decades after the at- 
tainment of independence we are still de- 
pendant upon foreign sources to even 
barely feed our teeming milliors, the 
vocation of farming must necessarily have 
the pride of place. The pe utonn herein 
claims to belong to thé class which un- 
doubtedly is the corner stone upon which 
the edifice of what has been called the 
green revolution , has been built within 
this country. hardy and industrious 
class did in fact ar the country to the 
verge of self-sufficiency in foodgrains. 
That achievement is now perhaps being 
eroded again by the endemic shortages of 
electric power, of diesel, of fuel, of che- 
mical fertilizers, and other agricultural 
inputs, and equally the soaring prices of 
agricultural machinery. The farmer un- 
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doubtedly stands out as a class by him~ 
self. He truly creates out of the soil 
valuable property and produce by the 
dint of his own labour. The farmer or 
the agricultural producer is thus distinct- 
ly on a different footing from the trader, 
dealer or a manufazturer who may ac- 
quire or purchase produce from other 
sources. In their case it may perhaps be 
reasoneble in a specifie situation to re- 
quire that they shall not purchase, ac- 
quire or hold beyond a specific stock or 
limit, But, can it possibly stand to reason 
to prescribe that the producer shall not 
produce or grow beyond a certain arbi- 
trary limit from the land what he 
well do by the dint of his labour, energy 
or intelligence? To my mind, Article 19 
of the Constitution guarantees to the citi- 
zen the fundamentel right to hold and 
possess the lawful produce of a lawful oc- 
cupation or profession. Similarly, the 
right to carry on an occupation or a pro- 
fession necessarily implies to hold and 
dispose of the necessary fruits or resulis 
of such an occupation. It follows, there- 
fore, that the farmer has a guaranteed 
right to possess and dispose of at least 
that property which he directly grows 
from the land owned by him, by virtue 
of Article 19 (1) (£ and (g) of the Con- 
stitution, The solitary issue that, there- 
fore, requires examination is whether the 
impugned Stock Order has placed reason- 
able restrictions on the exercise of these 
pene in the interest of the general pub- 
c. 


36. Much lip service has been paid 
on behalf of the respondent-State to the 
producer both in the pleadings and during 
the course of the argument. It has been 
reiterated that one of the patent objec- 
tives of the Government is to enhance 
wheat production within the State and to 
provide adequate incentives therefor to 
the farmer. Now it is not even remotely 
the case of the respondent that within the 
State of Punjab, a progressive farmer em- 
ploying the latest know-how of modern 
agriculture cannot produce more than 10 
quintals of wheat from an acre of fertile 
land. Indeed. it is well known that the 
maximum produce from the newly in- 
troduced seeds in ideal conditions may 
well rise up to 30 quintals per acre, That 


may present the maximum or the ideal 


figure but an optimum produce of 15 to 
20 quintals of wheat per acre is not diffi- 
cult to attain by a progressive farmer like 
the one the petitioner claims to be, The 
learned Counsel fór the State, Mr. Bhan- 
dari, even when pressed is unable to give 
any criteria or the data or the considera- 
tions which have motivated the respon- 
dent-State to fix the limit per acre pre- 
seribeg in the Stock Order, This by itself 
smacks of unreasonableness and arbitrari- 
ness. No clue was given to this Court 
either in the pleadings or in the course 


can ` 
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of argument which could suggest a re- 
asonable foundation for the fixation of 
this limit, It certainly is neither the 
maximum nor the optimum limit of pro- 
duce per acre within the State of Punjab 
given even the average or ideal condi- 
tions. Therefore, it follows that a produ- 
cer may well raise wheat up to the level 
of 20 quintals per acre and the moment 
he comes to have and hold the same he 
would be violating the provisions of the 
‘Stock Order. I have said earlier that the 
producer is at least entitled in terms to 
possess and hold what he actually grows 
out of the soil itself by his labour. One 
can understand a limitation directing that 
beyond a certain limit of stock he would 
be liable to deliver the same to the State, 
its agencies or its nominees at a remune- 
rative price. That might perhaps fall 
within the ambit of reasonable restric- 
tions (though we are not called upon to 
pronounce upon the same herein) on the 
fundamental right to hold and dispose of 
property acquired through a lawful occu- 
pation. But by a blanket direction to 
prescribe that the producer shall not be 
entitled even to possess the whole of his 
produce and the moment it exceeds an 
arbitrary limit he would forthwith be 
branded a criminal liable to prosecution. 
‘ and conviction under Section 7 of the Es- 
sential Commodities Act is not, to my 
mind, what can possibly be a reasonable 
restriction on the right above-mentioned. 
The requirement of the Stock Order, 
therefore, in terms becomes an irra- 
tional fiat either directing that the produ- 
cer shall not be industrious and produc- 
tive enough to grow wheat beyond this 
arbitrary limit of 10 quintals per acre and 
in case he does so he would either be at 
once within the mischief of a violation of 
the Stock Order or forthwith bound to 
off-load and rid himself of his lawful pro- 
duce on pain of criminality irrespective 
of the fact whether or not there is a pur- 
chaser for the same or a remunerative 
price therefor is forthcoming. 


37. Equally arbitrary, to my 
mind, is the requirement of the maximum 
limit of 100 quintals for the producer. 
This is irrespective of the quantum of 
land owned by him. The result is that 
the same limit would apply to a farmer 
holding either 10 acres of land or ano- 
ther holding 30 acres of the same. Tak- 
ing the concrete case of the petitioner 
who claims to own and grow wheat on 27 
acres of land, the limit in his case is 
equally put at the figure of 100 quintals. 
This would bring it to the queer and the 
ridiculously low figure of a limit of about 
3 1/2 quintals of wheat per acre of land 
held by him. Here again the learned 
counsel for the respondent-State js un- 
able to enlighten us as to the rationale 
for treating patent unequals as eauals for 
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the upper limit of the holding of stocks. 
Even assuming the arbitrary limit of 10 
quintals of produce per acre a producer 
like the petitioner could grow 270 quin- 
tals of wheat on his land. It is well 
known that during the relevant season 
land is primarily diverted to wheat grow- 
ing within the State. The moment the 
petitioner thus harvests a crop exceed- 
ing 100 quintals which he necessarily 
would do, then he at once comes within 
the infraction of the Stock Order, The 
learned Counsel for the State has been 
unable to give us any rationale why a 
person like the petitioner should be dep- 
rived of his right to possess and even to 
harvest what he has grown in his fields 
Within even the arbitrary limit of about 


10 quintals of wheat per acre. It also 
equally . deserves notice in this 
context that the limitations of 
stock are not related to the 


area of wheat grown on the land but to 
the area owned or held by the producer, 
The result may well be that a producer 
who diverts his entire holding to the 
growing of cash crops (other than wheat) 
would be entitled, nevertheless, to hold 
up to the maximum of 100 quintals of 
wheat even though he may not have 
grown a grain of it. On the other hand a 
producer who grows wheat on the whole: 
of its holding would not be entitled to 
hold even his own produce if it exceeds 
the arbitrary limit of either 10 quintals 
per acre or 100 quintals at the maximum. 
I am, thsrefore, unable to hold that the 
abovesaic. prescriptions are reasonable 
restrictions on the fundamental right of 
the petitioner, 


38. The Achilles heel and the 
most glaring irrationality of the Stock 
Order, however, lies in the fact that 
whilst it obliges the producer to dispose 
of all stocks in excess of the arbitrary 
limit which he may actually have in his 
possession or which he may grow from 
his own land, without creating any cor- 
responding obligation whatsoever on the 
part of anyone else to either take over 
this excess stock and what is perhaps 
more it casts no liability on anyone to 
offer any reasonable or remunerative 
price for such produce. The admitted 
position is that prior to the promulgation 
of the impugned Stock Order no limita- 
tion existed on the right of the producer 
to hold his produce, Growers were, 
therefore, lawfully in possession of stocks 
above the overall maximum limit of 100 
quintals now prescribed or the pro rata 
limit of 10 quintals per acre of the land 
held. The petitioner in terms claims in 
para. 8 of his petition that he himself has 
a stock oZ 180 quintals of wheat raised by 
him entirely from his own farm. As has 
already been shown earlier it is and 
would be possible in future for progres- 
sive farmers to exceed the arbitrary limit 
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even upon an optimum yield of wheat 
per acré'from the land. Both as regards 
. present stocks and .the future onés the 
producer is, therefore, obliged on pain of 
criminality to divest himself of the same. 
Mr. K. P. Bhandari on behalf of the res- 
pondents candidly states that neither the 
State nor any of its agencies or whole- 
salers or dealers are under any obligation 
to buy the wheat of which the petitioner 
- and others, like him, must forthwith di- 
vest themselves within a period of 15 days 
or to face confiscation of the same and 
the prosecution for the infraction of the 
order. The learned counsel for the peti- 
tioner is, therefore, on strong ground in 
contending that the petitioner and those, 
like him are being driven to the wall to 
dispose of their lawful produce irrespec- 
tive of the fact whether or not any pur- 
chaser worth the name is forthcoming 
to take: it over or any remuneration 
therefor is available. Counsel is correct 
in saying that the necessary concomitant 
of a reasonable power in such a situation 
must necessarily provide that the surplus 
stock will either be taken over by the 
State, its Corporations or bodies control- 
led by it or cast some similar obligation 
. on the wholesalers, dealers or purcha- 
sers who would be willing to accept what 
the petitioner must divest himself of, 

the absence, therefore, in the Stock Order 
of any indication as to who is to purchase 
the excess stocks and what is more with- 
_ out specifying any price therefor , whe- 
ther remunerative or otherwise it smacks 
sky-high of unreasonableness and an 
exercise of arbitrary power. To repeat a 
liability to off-load and dispose of stocks 
must necessarily be matched with a cor- 
responding obligation in someone to take 
over and buy the same at a precisely spe- 
cified price. Merely by a fiat to require 
the producer that he shall not even pos- 
sess the produce grown from his field ir- 
respective ef the fact whether he can rea- 
sonably part therewith appears to me as 
a provision so harsh that it cannot possi- 
bly come within the ambit of what the 
Constitution calls a reasonable restriction. 


39. What I have said above ap- 
pears to be well borne out by the weigh- 
ty observations of Chief Justice Ray in 
the Shree Meenakshi Mills’ Case AIR 1974 
SC 366 (supra). The iņpugned notifica- 
tions therein even though they affected 
textile manufacturers (and not a primary 
producer like the farmer) were forcefully 
assailed on the ground that they obliged 
the producer of yarn to sell to persons 
named, without there being a correspond- 
ing obligation on those persons to buy. 
The challenge was duly entertained as an 
unreasonable restriction but on the speci- 
fic facts, to which reference was made, 
the learned Chief Justice held that in 
fact positive obligations were cast on the 


purchaser and the impugned notifications 
. provided that no non-lifting of yarn of 
denial of-the obligation to ‘purchase can 
happen thereunder (at para. 97 of the re- 
port), As I have already noticed. the 
State has. here taken up the candid posi- 
tion that indeed there is no obligation on 
the part of anyone to take over the sur- 
plus stocks nor is thare -any suggestion of 
the price which would necessarily be paid 
therefor. On the admitted position, 
therefore, the relevant provision must be 
held to be a provision which is patently 
unreasonable. í 


40. - A statutory provision like the 
Stock Order has necessarily to be tested 
on the anvil of all the reasonable possibi- 
lities „and eventualities arising or likely 
to arise thereunder and not merely on _ 
the fluctuating situation existing at a par- 
ticular time. It is the admitted case that 
the State of Punjat is a surplus State 
which is the bread basket of the country 
and at least over the last three years it 
has been exporting more than 20 lakh 
tonnes of wheat per year to the other de- 
ficit States of India, It is again not in 
dispute that the State of Punjab by itself 
is a single Food Zone and no producer 
and even dealer or wholesaler is entitl- 
ed to take his produce outside the State - 
for marketing the same without the per- 
mit and sanction of the State Government. 
Indeed any unauthorised export of wheat 
would be a criminal offence, It is also 
the common case that recently the export - 
permits granted to wholesalers have been 
withdrawn and it is only the State or its 
agencies who are now entitled to export 
wheat beyond the State’s Food Zone. 
Counsel for the petitioner hence forcefully 
contends that with a surplus of 20 lakh 
tonnes of wheat within the captive area 
of the Punjab State Food Zone it is al- 
ways in the power of the State to drive 
the producer to off-load ‘his stock and in 
case exports are not allowed, a situation 
can easily be created where there would 
be huge surpluses without necessarily a 
purchaser therefor within the isolated 
Food Zone. Now on the State’s own 
showing in the previous year there was 
what has been called the State take over 
of the grain trade which virtually made 
the State and its sponsored agencies as 
the sole and monopolistic buyer of wheat 
at least within the State of Punjab. Du- 
ring the present harvesting year a change 
was made and wholesalers were brought 
in on the condition that 50 per cent. of 
the wheat purchased by them was to be 
deliver2d over to the State in the form 
of a levy at a fixed rate of Rs. 105/- per 
quintal whilst the remaining 50 per cent. 
would be allowed tc be disposed of in the 
open market or by the issue of Export 
permits beyond the Food Zone. Each 
wholesaler ` thus introduced ‘was entitled 

--to hold stocks up to 2500 quintals whilst 
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each dealer under the said order was al- 
lowed to keep in: stock up to 1000 quin- 
tals of wheat. Even that policy has not 
been adhered to and in mid-season by the 
relevant amending orders it is again be- 
ing reversed with the effect that whole- 
salers are again virtually sought to be 
ousted from the market, It is not in dis- 
pute that by the promulgation of the Pun- 
jab Wheat Dealers Licensing and Price 
Control (Fourth Amendment) Order 1974 
issued on the 22nd of October, 1974, the 
stocks of each wholesaler which were 
earlier fixed at 2500 quintals had been 
slashed to the minimum figure of 100 
quintals and the balance thereof is sought 
to be acquired compulsorily by the State. 
Similarly by virtue of the said order the 
upper limit of the stock of dealers has 
again been brought down from 1000 quin- 
tals to a mere 100 quintals each, There is 
thus substantial force in the argument on 
behalf of the petitioner that the two po- 
tential classes of buyers, namely, the 
wholesalers and the dealers are now far 
from being willing purchasers in the mar- 
ket, and are in fact themselves under 
pressure to off-load the excess of their 
stock and thus primary sellers in the 
market. In effect there was no potential 
buyer of large stocks in the market in a 
surplus State. from where the export is 
blocked and 82 per cent, of whose popu- 
lation is itself rural being either growers 
or receiving their wages etc., in terms of 
produce. 


41, There is thus substance in the 
petitioner’s contention that in actual fact 


a situation has been created where the 
producers are being directed to off-load 
the stock without any indication of the 


price in a market where there are no po- 
tential buyers except the virtually mono- 
polistic State agencies. Indeed it is the 
case that the objective is to drive the 
producers to off-load their wheat at un- 
remunerative prices, There is force in the 
contention of the learned counsel for the 
petitioner that in fact a situation of the 
kind above mentioned has been created or 
in the alternative it can always be so 
created at the sweet-will of the respon- 
dent. It is pointed out that the State has 
the absolute power to exclude all other 
potential purchasers of wheat from the 
Food Zone and had earlier exercised that 
power to do so during the grain trade 
take over. The Fourth Amendment Order 
leaves no manner of doubt that the State 
agencies are having second thought about 
the policy of having introduced whole- 
salers and dealers in the market who are 
either being completely ousted or being 
limited to proportions where they would 
be insignificant factors in a surplus mar- 
ket. This would lead to the glaring un- 
reasonable situation of the preducer being 
obliged by law to off-load his stock on 
pain of confiscation and prosecution and 
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in the absence of any matching obligation 
on anyone to take over the stocks or to 
pay a remunerative price thereof. Any 
monopolistic buyer would be thus wholly 
in a position to exploit such a contin- 
gency and the producer obliged to dis- 
pose of the wheat at a throw away price. 
It appears patent to my mind that a uni- 
lateral obligation and liability imposed 
upon the producer denying him his fun- 
damental right to hold the fruits of his 
labour in his own hand cannot possibly 
stand the test of reasonableness or be 
within the ambit of Article 19 (5) and (6) 
of the Constitution of India. 


42, A feeble and half-hearted at- 
tempt was made on behalf of the respon- 
dent-State to meet the glaring inequity of 
the above noticed situation, It was stat- 
ed that two State Agencies, the Punjab 
Co-operative Supply and Marketing Fe- 
deration and the Punjab States Civil Sup- 
plies Corporation had been given some 
vague instructions to purchase in the 
market at a price of Rs. 116/- per quin- 
tal. No rationale, however, was given as 
to how this price has been arrived at in 
face of the State’s claim that the control- 
led price has been fixed at Rs. 139/- per 
quintal absolutely. I would be adverting 
to the price factor separately hereafter 
but it deserves notice that Mr. Bhandari 
fairly concedes that neither the State it- 
self nor the above-mentioned organisations 
are under any legal obligation to buy the 
wheat which the producer is bound to off- 
load. Mr. Kuldip Singh, has argued co- 
gently that the abovesaid Organisations 
are themselves independent Corpora- 
tions and it has not been shown that the 
Government as such has any legal right 
even to issue the suggested instructions 
or that there is any liability on the part 
of the said Organisations to comply there- 
with. Indeed the position “as regards the 
Punjab Co-operative Supply and Market- 
ing Federation Ltd., is not in dispute that 
the same is an independent Cor- 
Poration registered under the Co- 
operative Societies Act and func- 
tioning independently under its relevant 
Board and its executive officials. No copy 
of the alleged instruction has been placed 
on the record nor even the suggested pro- 
cedure for the take over of surplus stocks 
is remotely brought to light on behalf of 
the respondent*State. A vague general 
instruction of doubtful validity can, there- 
fore, hardly be a corresponding equiva- 
lent of a legal liability imposed upon the 
petitioner and other producers, It is per- 
fectly open to the abovesaid statutory Cor- 
Pporations to take over or not to take 
over the stocks offered to them generally 
and in particular by the petitioner and 
equally so they may or may not pay even 
the suggested price therefor, There is no 
compulsion imposed upon them under the 
instructions to do either of the two 
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things. Again there are finacial limita- 
tions within which these Corporations 
operate and which inhibit them from 
buying beyond a certain limit at a certain 
time. In the result, therefore. when ei- 
ther of these Corporations are unwilling 
or unable to buy the large stocks of the 
producers which they must dispose of 
within the short span of 15 days they are 
necessarily left at sea with no option but 
to dispose of at a throw away price in 
order to escape the criminal and confisca- 
tory liabilities which are imposed upon 
them by the Stock Order. Apart from the 
strict letter of the law the learned coun- 
sel for the petitioner contends that as a 
matter of practical working the result thet 
ensues is that it becomes the sweet-will 
of the individual members of the staff cf 
the Corporations to buy or not to buy 
stock of a particular producer or to dec- 
lare and determine arbitrarily the qua- 
lity of his produce and on tenuous ground 
to make serious inroads into the price 
that he would be fairly entitled to re- 
ceive. In actual practice, therefore, 
whenever there is monopolistic buying by 
the State or ifs controlled agencies (with- 
out any legal obligation to do so) then 
the producer is invariably thrown to the 
tender and sometimes wolfish mercies of 
the petty ministerial staff of the Corpora- 
tion who have in them the power to pur- 
chase or not to purchase the fruits of his 
labour and to give or not to give adequate 
remuneration for the same. es out of 
number it is not without resort to de- 
vious methods that these ministerial offi- 
cials can be persuaded to take over the 
stock or to pay a remunerative price 
therefor, With the Democles sword of 
clauses (5) and (6) hanging over the heads 
of the producers requiring them to off- 
load their produce within a period of 15 
days the result that ensues is that a 
whip hand is given to the State to mer- 
cilessly drive the producers with their 
wheat stock to the market where there 
may be no buyer at all, or at best a 
monopolistic one and no reasonable guar- 
antee of securing a remunerative price 
which would cover his cost of production 
with a reasonable margin of profit for his 
labour. In fact he is left obliged by the 
law to part with is produce within a 
fortnight at any price without any obli- 
gation being cast correspoadingly on any- 
one to receive the excess stocks or to en- 
sure a reasonable remuneration, ther2- 
for, That in one way as the essence of 
ee a in the impugned Stock 
rder. 


As I bave said earlier, the 
x Stock ee has to be tested on the envil 


of all reasonable eventualities and its ir- 
rationality, arbitrariness and. even op- 
pressiveness becomes more than manifest 
when it is tested against the background 
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of the impending harvest season of wheat 
within the State which would approach 
in less than 2 1/2 months from new. The 
Stock Order is, to all intents and pur- 
poses, a regular and permanent addition 
to the statute book and, as Mr. Bhandari 
concedes, the first piece of legislatien in 
this State imposing limits on the stock of 
primary producers like the farmers. By 
virtue of clauses (4) and (5) thereof after 
the 21st November, 1974, every producer 
either having or coming to acquire wheat 
beyond the arbitrary quantum of 10 euin- 
tals of wheat per acre of land held is 
directly within the mischief of the Stock 
Order. Not travelling into the realm of 
conjecture but taking the concrete case 
of the petitioner, one may visualize the 
situation if he has now planted wheat on 

is 27 acres of land, As mentioned ear- 
lier, within this State the arbitrary auan- 
tum of 10 quintals of wheat per acre is 
easily likely to be exceeded and even 
optimum returns of upto 20 quintals may 
well be achieved by a progressive farmer. 
Wheat harvesting within the State has 
taken advantage of the technological ad- 
vances and there are now a plethora of 
big harvest combines which operate in 
the wheat fields during the harvesting 
season and which are capable of harvest- 
ing up to 2 acres of wheat per hour. It 
is thus possible for a producer like the 
petitioner to have the whole acreage of 
his wheat harvested with one of these 
combines in a day. The result weuld. be 
that almost automatically the petitioner 
would cross the arbitrary limit of hun- 
dred quintals of wheat and thus vielate 
the stringent provisions of the Stock 
Order bringing in fts wake the penalties 
of both confiscation and prosecution, Does 
it stand to reason that a producer carry- 
ing on his lawful profession should be 
denied the right even temporarily to hold 
the produce which he creates out of the 
soil and weigh every grain above the 
arbitrary limit, and be compelled te dis- 
pose the same within and during the mid- 
harvest operations in order to escape the 
stringent provisions of the Stock Order? 
I am unable to see that a provision which 
will lead to such anomalies and oppres~ 
sive results can stand the test of reason~ 
ableness. 


44, Equally, the learned counsel 
for the petitioner highlights the general 
situation apart from the individual hard- 
ship the Stock Order will entail. To re- 
peat, the use of mechanical aids within 
the State enables *the producer now te 
complete the harvesting operations of 
wheat within a month and half from the 
ripening of the grain in the fields. If the 

Stock Order is to be complied with, the 
necessary result would be that 20 to 36 
lakh tons of the surplus wheat within 
the State, and may be more, must at 
once be disgorged and thrown in a sum 
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plus market for disposal by the produ- 
cers if they are to comply with the limits 
of stock Jaid down in the Order. Is there 
the wherewithal and the financial capa- 
bility in the respondent or its agencies to 
take over all this surplus and to forth- 
with pay a remunerative price therefor? 
In fact, it is not disputed that even under 
ordinary conditions the State agencies 
many a time are inhibited from buying 
produce by grave limitations of finance. 
Learned counsel for the petitioner right- 
ly visualises the apprehension that in 
such a situation without any one being 
obliged to buy, and the producer being 
required by law to off-load his stocks, the 
latter would have no choice but to rid 
himself of his produce at throw-away 
prices that would necessarily be engen- 
dered as a result of the harsh provisions 
of the Stock Order. 


45. A necessary ingredient of a 
reasonable restriction in a situation of the 
present kind is the guarantee or at least 
the offer of a precisa and a remunerative 
price to the producer, ‘Their Lordships 
of the Supreme Court have in a string 
of recent judgments laid down the prin- 
ciples that this test of reasonableness im- 
plies at least some approxima- 
tion. to the cost of production and 
a reasonable margin of profit there- 
on for the producer or the manufac- 
turer. Now the floundering position taken 
on behalf of the State regarding the price 
that might or might not even be offer- 
ed to the preducer obliged to dispose of 
his stocks highlighis the arbitrariness of 
the Stock Order. At the cost of repeti- 
tion, I have mentioned that Mr, Bhandari 
on behalf of the respondent cencedes that 
neither the State itself nor its quasi-gov- 
ernmental agencies or any other body of 
persons is under any legal obligation to 
pay even a minimum price for a commo- 
dity so vital as wheat. As a matter of 
fact, he concedes that the respondent has 
not burdened itself nor obliged any one 
to pay even a floor-price for this produce 
with the result that in a captive and sur- 
plus area the same may be depressed to 
any limits. This apart, the shifting stand 
of the State in this context deserves some 
detailed netice. On its own showing in 
the written statement, the procurement 
price of wheat under the levy orders was 
Rs. 105/- a quintal and that is also the 
support price of the commodity within 
this State. It has again to be borne in 
mind that the respondent-State makes no 
commitment to buy wheat at this price 
but may or may not do so. There is thus 
no effective practical or legal guarantee 
that prices will not dip far beyond even 
the purported support price in a surplus 
area from which export fs already banned 
except at the sweet-will of the respon- 
dent-~State and from which the potential 
buyers like wholesalers and dealers are 
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sought to be excluded, The total absence 
of any uniformity or coherent price po- 
licy _on so material an issue is equally 
manifest, Mr, Bhandari concedes that 
till about the 5th June, 1974, there did 
not exist any price control on wheat at 
all within the State. However, a limited 
price restriction was brought in by the 
Wheat (Price Control) Order, 1974, issued 
on the 5th June, 1974, by the Ministry 
of Agriculture: clause (3) thereof provid- 
ed as follows:— 


“(3) Maximum price at which wheat 
may be sold by a dealer: 

(1) No dealer in a State or Union 
Territory to which this Order extends 
shall sell or agree to sell, in the course 
of inter-State trade and commerce, wheat 
at a price exceeding rupees one hundred 
and fifty per quintal. 

(2) For the purpose of this Order, a 
sale of wheat shall be deemed to take 
place in the course of inter-State trade 
and commerce if the sale— 

(a) occasions the movement of wheat 
from one State to another, or 


__ (b) effects a transfer of documents of 
title to the wheat during its movement 


from one State to another, 
* * * x3) 


The provisions of the above-quoted clause 
would show that fixation of price here 
again was only in regard to sales in the 
course of inter-State trade. Even this 
was allowed to be fixed as high as Rupees 
150/- per quintal. This apart, there is 
substance in the contention of the coun- 
sel for the petitioner that this was only 
applicable to inter-State trade and there 
was as such no limitation of price to the 
intra-State trade of wheat at all. Discri- 
minatory comparison of prices both in the 
adjoining and the other States of the 
country has also been forcefully pointed 
out on behalf of the petitioner. In the 
adjoining State of Delhi by an order 
promulgated on the 24th June, 1974, the 
price range of wheat has been fixed from 
Rs. 158/- to Rs, 161/- per quintal. By 
similar orders passed under the Essen- 
tial Commodities Act on the 6th July, 
1974, prices of wheat in Maharashtra 
have been fixed between Rs. 165/- and 
Rs. 168/- per quintal. It is forcefully 
pointed out that these price ranges are 
equally appli@able to the producers in 
those States as well. It is the case that 
without any rationale or policy, the pro- 
ducer within the State of Punjab is be- 
ing discriminated against though there are 
sizeable indications that in fact the cost 
of production within this State is higher 
than in other States, indeed if it is not 
the highest in India. With this back-* 
ground, on the 22nd October, 1974, by 
virtue of clause 6 of the Punjab Wheat 
Dealers Licensing and Price Control 
{Fourth Amendment) Order, 1974, the 
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price has been controlled in the following 
terms: 

“12. Controlled Price of Wheat:— 
The maximum price at which fair ave- 
rage quality of wheat other than wheat 
products, conforming to the specifications 
specified in the Schedule appended te 
this order, may be sold shall be one hun- 
dred thirty-nine rupees per quintal: 


Provided that where the wheat con- 
tains admixtures or impurities in excess 
of the free tolerance limits specified in 
the Schedule, such price shall be reduc- 
ed by making deductions to the extent 
specified in the Schedule and in that case 
the reduced price shall be the maximum 


price for the purpose of sale: 
* $% * x” 


Mr. Bhandari on behalf of the State has 
taken the stand that this fixation of price 
js general and is applicable to whole- 
salers, producers, licensed dealers, ex- 
porters and applicable both to levy and 
non-levy wheat. It is manifest, therefore, 
that now the maximum control price has 
been fixed by virtue of the above said 
order on 22-10-1974. Now the curious thing 
here again is that despite the fixation of 
the abovesaid price, the averments in the 
return are that the Punjab State Co-ope~ 
rative Supply and Marketing Federation 
and the Punjab State Civil Supplies Cor- 
poration have been asked to offer a price 
of Rs. 116/- only per quintal to the pro- 
ducers. On the one hand. the stand is 
that the control price has been uniformly 
fixed at Rs. 139/- per quintal and, on the 
other, the position is that the State and 
its agencies would offer only Rs, 116/- to 
the producer. No rationale for this has 
been suggested and this exhibits the arbi- 
trary power of the respondent which has 
acquired a monopoly of purchasing the 
commodity in the surplus State to offer 
any price for the wheat which it chooses. 
What, however, deserves to be highlight- 
ed is that no obligation is accepted even 
to offer this price even though the pro- 
ducer is bound to divest himself of his 
excess stock, From the aforesaid re sume 
it is patent that the price policy is based 
on no principle, lacking in cohesion as 
also in uniformity and consistency and 
appears to be wholly unrelated to the 
primary criteria laid down by their Lord- 
ships of the Supreme Cour}, namely, the 
basic cost of production with a reason- 
able margin of profit thereon. 


46. One may not be understood 
to imply that the State is to be denuded 
of its power to purchase and take over 
the surplus or hoarded stocks with the 
producers or that the producers can hold 
“the consumers to ransom by withholding 
the wherewithal whereby the latter must 
live. Far from that, the rapacious produ- 
eer who inordinately holds his stock un- 
mindful of the needs of the country and 
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the consumers is deserving of no sympa- 
thy. But it appears elementary that a 
primary producer like the farmer is at 
least entitled to have and to reasonably 
hold the fruits of his labour which he 
painfully extracts from the soil. He | is 
further guaranteed the right to dispose 
of his produce. Limitations: tp hold the 
same must be reasonably related to the 
Maximum or optimum produce which the 
soil is capable of growing. Equally if he 
js required to part with his produce, a 
reasonable and precise channel for doing 
So must be provided and indicated. The 
same priority must further be given te 
ensure at least the basic cost of produc- 
tion of the produce te the farmer, He 
should not be driven to or left tọ the 
tender mercies of a fluctuating and de- 
pressed market in a surplus food zone 
which is capable of being easily manipu= 
lated. ‘These appear to my mind to be 
the basic minimum of a reasonable res- 
triction on the right which is guaranteed 
to the farmer by Article 19 (1) (f) and (g) 
of the Constitution. The respondent-State 
already stands fully armed with the very 
wide ranging powers given by S. 3 of the 
Essential Commodities Act. When rea- 
sonably applied, they leave no dearth of 
authority to acquire or regulate surplus 
stocks in the hards of any one including 
the producer, In this context, a bare re- 
ference to the provisions of Section 3 suf- 
fices and in particular sub-clauses (1), (2) 
(b), (c), (à), (e), (f) and (g); and Sections 
3-A and 2-B may be instructively refer- 
red to. These provisions leave no man- 
ner of doubt about the width and range 
of the powers with which the respon- 
dent-State stands already clothed. 


47, Clause (3) of the Stock Order 
has then been forcefully attacked as pa- 
tently arbitrary and conducive to arming 
the State Government with unguided and 
uncanalised powers to fix any quantity 
of wheat which may be possessed by a 
producer without laying any guidelines 
or rationale for doing so. As an example 
of the exercise of such a power, it was 
pointed out that clause (4) appears to be 
of an ephemeral nature because it provi- 
des for the limits of stock only up to the 
time till any other limit is so fixed under 
clause (3). It was argued with plausibili- 
ty on behalf of the petitioner that cl. (3), 
therefore, arms the governmental agen- 
cies to fix any arbitrary minimum limit 
on the producers’ stock; for example, 
even one quintal per acre which in the 
garb of the regulatory process would in 
effect be virtually confiscatory. The lan- 
guage of this clause provides not the least 
indicia which would provide the basis 
for the Government to fix the maximum 
stocks with the producer. It is, therefore, 
left entirely to the whim of the execu- 
tive to place arbitrary limits and make 
arbitrary inroads thereby into the funda- 
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mental rights guaranteed by Article 19 
(1) (f and (g) to persons like the peti- 
tioner, To my mind, the provisions of 


this clause are independently within the- 


observations of their Lordships of the 
Supreme Court in Dwarka Prasad Laxmi 
Narain v. State of Uttar Pradesh, AIR 
1954 SC 224:— 


“Legislation, which arbitrarily or ex- 
cessively invades the right, cannot be 
said to'contain the quality of reasonable- 
ness, and unless it strikes a proper ba- 
lance between the freedom guaranteed 
under Article 19 (1) (g) and the social 
control permitted by clause (6) of Arti- 
cle 19, it must be held to be wanting in 
reasonableness.” 


48. Clauses (4) and (5) have been 
exhaustively dealt with above by me to 
pin-point the patent unreasonableness of 
the inroads which they make into the 
guaranteed rights of the petitioner. The 
particular provision of clause (5) requir- 
ing the disposal of all excess stock with- 
in a fortnight of the promulgation of the 
order, however, independently smacks of 
unreasonability in view of the decision of 
their Lordships in Oudh Sugar Mills Ltd. 
v. Union of India, AIR 1970 SC 1070, 
where they struck down an order direct- 
ing the petitioner to dispose of its stocks 
within only 26 days of the order in the 
open market, Even that period of time 
was held to be an unreasonable restric- 
tion. 

49. I deem it unnecessary to bur- 
den this already voluminous judgment 
with other authorities on the point of 
unreasonableness in imposing restrictions 
on the fundamental right under Article 
19. It suffices to notice the following 
pithy observations of their Lordships in 
Ramanlal Gulabchand Shah v, The State 
of Gujarat, AIR 1969 SC 168:— 


“A person is entitled to hold and 
enjoy his property as he thinks best. If 
regard is to be had for the benefits of so- 
ciety a clear law and a clear deterrnina- 
tion are required, Both the elements are 
missing.” 


.I am inclined to hold that the position 
appears to be identical in the case of the 
Stock Order as well. There is no option 
but to find that clauses (3), (4), (5) and (6) 
of the same both as a matter of law and 
in practical effect erode the fundamen- 
tal rights guaranteed to the petitioner 
under Article 19. (1) (f) and (g) of the 
Constitution. Far from merely imposing 
reasonable restrictions on those rights, 
the Stock Order virtually negates them 
by arbitrary, irrational and, if one may 
say so, oppressive provisions. 

50. The second argument on be- 
half of the petitioner is completely inde- 
pendent of the first one. As a matter of 
abundant caution it proceeds on the as- 
sumption that the Stock Order is immune 
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to an attack on the basis of Article 19 (1) 
(£) and (g). Counsel contends that it is 
the common case that the Stock Order 
has been promulgated by virtue of the 
power conferred by Section 3 of the Es- 
sential Commodities Act. The said Act 
and particularly Section 3 (1) (from which 
the power to issue orders emanates) were 
enacted long before the emergency in the 
year 1955. Being pre-emergency legisla- 
tion, the Act and its provisions were 
bound to conform both in letter and spirit 
to the Constitution of India. Section 3, 
therefore, could not have been intended 
to remotely visualize or contemplate the 
conferment of a power which would au- 
thorize the promulgation of orders there- 
under which would be violative of the 
fundamental rights guaranteed under 
Article 19 or, for that matter, any other 
provision of the Constitution. Therefore, 
any delegated legislation under Section 3, 
whether pre or post emergency, must 
conform to the provisions of the Consti- 
tution. Any such legislation or part 
thereof which, therefore, does not so con- 
form is necessarily beyond the scope and 
ambit of the power conferred by Section 
3 of the Essential Commodities Act. 


51. The stand taken by the res- 
pondent-State in opposition to the above- 
said contention deserves express notice. 
Mr. Bhandari fairly concedes that despite 
the continuation of the emergency the 
petitioner is entitled to assail the Stock 
Order on the ground that it is beyond the 
scope of the parent statute and in parti- 
cular Section 3 of the Essential Commo- 
dities Act. He, however. took a determin- 
ed stand that because the validity and 
the constitutionality of the Essential 
Commodities Act has never been chal- 
lenged on behalf of the petitioner, there- 
fore, it was not open to him to assail the 
reasonableness of the Stock Order issued 
thereunder, According to him Section 3 
(1) being a valid law conferring the power 
on the Government to issue orders there- 
‘under, the only issue that could be exa- 
Court was whether the 
Stock Order was within the power con- 
ferred and any consideration of the ques- 
tion of infringement of fundamental right 
under the Constitution should be wholly 
beside the point. 


52. The compliment of a rational: 
refutation on principle to the above 
noticed argument of the learned Counsel 
for the State need not be extended, be- 
cause such a contention has been autho- 
ritatively held to be extravagant by their 
Lordships in Narendra Kumar v. The 
Union of India, AIR 1960 SC 430, The 
relevant observations to my mind deserve 
quotation in extenso:— 


“While this was the main contention 
on behalf of the respondents, it was also 
contended that as the petitioners have not 
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challenged the validity of the Essential 
Commodities Act and have admitted the 
power of the Central Government to 
make an order in exercise of the powers 
conferred by Section 3 of the Act it is 
not open to the Court to consider whe- 
ther the law made by the Government in 
making the non-ferrous metal control 
order and in specifying the principles 
under clause 4 of the order violate any 
of the fundamental rights under the Con- 
stitution. It is urged that once it is found 
that the Gevernment has power under a 
valid law to provide for regulating or 
prohibiting the production. supply and 
distribution of an essential commodity 
and trade and commerce therein as sson 
as it is of opinion that it is necessary or 
expedient so to do for maintaining or in- 
creasing supplies of the essential commo- 
dity or for securing its equitable distri- 
bution and availability at fair prices, the 
order made by them can be attacked only 
if it is outside the power granted by the 
section or if it is mala fide, Mala fides 
have not been suggested and we are pro- 
ceeding on the assumption that the Cen- 
tral Government was honestly of opinion 
that it wag necessary and expedient to 
. make an order providing for regulation 
and prohibition of the supply and distri- 
bution of imported copper and trade and 
commerce therein. So long as the Order 
does not go beyond such provisions, the 
Order, it is urged, must be held to be 
good and the consideration of any ques- 
tion of infringement 
rights under the Constitution is wholly 
beside the point, Such an extravagant 


argument has merely to be mentioned to 
deserve rejection,” 


Once the hurdle of Mr. Bhandari’s argu- 
ment is out of the way then the second 
contention already noticed above of the 
learned Counsel for the petitioners is on 
firm ground and is borne out by high au- 
thority. It suffices to again recall the ob- 
servations made in Narendra Kumar’s 
ease (supra):— 


“+ # * When, as in this case, no 
challenge is made that Section 3 of the 
Act is ultra vires the Constitution, it is 
on the assumption that the powers grant- 
ed thereby do not violate the Constitu- 
tion and dg not empower the Central 
Government to do anything which the 
Constitution prohibits, It is fair and pro- 
per to presume that in passing this Act 
the Parliament could net possibly have 
intended the words used by it. viz., ‘may 
by order provide for regulating or prchi- 
biting the production, supply and distri- 
bution thereof, and trade and commerce 
in’, to include a power to make such pro- 
visions even though they may be in con- 
travention of the Constitution. The fact 
that the words ‘in accordance with the 
provisions of the articles of the Constitu- 
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tion’ are not used in the section is of no 
consequence. Such words have to be read 
by necessary implication in every provi- 
sion and every law made by the Parlia- 
ment on any day after the Constitution 
came into force, It is clear therefore that 
when Section 3 confers power to provide 
for regulation or prohibition of the pro- 
duction, supply and distribution of any 
essential commodity it gives such power 
to make any regulation or prohibition in 
so far as such regulation and prohibition 
do not violate any fundamental rights 
granted by the Constitution of India.” 
Following the abovesaid view a Divisicn 
Bench of this Court consisting of Dua 
and Khanna, JJ., in M/s. Chanan Ram 
Jagan Nath v. The State of Punjab, AIR 
1965 Punj 74. further observed:— 


"+ * * The language of Section 3 

of Essential Commodities Act remains the 
same what it was before the emergency 
was declared and there has been no 
change or amendment in that section. In 
the circumstances it is not possible to 
hold that the words of Section 3 had one 
meaning before the emergency was dec- 
lared and they acquire a different mean- 
ing after the declaration of the emer- 
gency. Emergency has no doubt far reach- 
ing effects and certain consequences flow 
from its declaration, but it certainly has 
not the effect of altering an interpretation 
which has been placed upon a statutory 
provision.” 
As Lord Atkin had said in the Liver- 
sidge’s case 1942 AC 206 the voice of the 
laws must be heard even above the din 
of the clash of arms and they speak with 
one voice, be it emergency or normalcy. 
I have demonstrated above how the pro- 
visions of the Stock Order make sizeable 
inroads into the fundamental rights guar+ 
anteed to the petitioner and that the pur- 
ported restrictions placed thereby are 
patently tainted with unreasonableness. 
Once that is so it would be totally ano-| : 
malous to hold that purporting to act 
within the confines of the powers confer- 
red by Section 3 of the Essential Com- 
modities Act — which is admittedly pre- 
emergency legislation — the respondent- 
State can exercise delegated powers which 
would be patently and flagrantly violative 
of Article 19 of the Constitution. There 
thus appears to be no choice but to find 
that the Stock Order is patently beyond 
the scape and ambit of the powers cor- 
ferred by Section 3 of the Essential Com- 
modities Act and, therefore, void. 


53. The law is no respecter of 
person but it may perhaps be remotely 
relevant to notice the class to which the 
Stock Order was jntended to apply, On 
the State’s own showing in para. 25 of its 
return, now under the law no producer 
can possess more than 7 hectares of land. 
The myth of the big feudal landlord is, 
therefore, dead as a dodo. Indeed after 
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more than two decades of the agrarian 
legislation within the State the producers 
are now a class of peasant-proprietors, 
who either like the petitioner are progres- 
sive farmers forming the back-bone of 
the Society or continue to be the tradi- 
tional tillers of the soil, innocent. igno- 
rant and indigent. It is unlikely that the 
respondent-State deliberately intended to 
negate what Article 19 (1) (f) and (g) 
guarantees to this class. 


54, I would then be failing in my 
duty to maintain the consistency of pre- 
cedent if I were not to advert again to 
M/s. Chanan Ram Jagan Nath’s case AIR 
1965 Punj 74. I have respectfully follow- 
ed and relied on what appears to be the 
basic ratio of that judgment, Neverthe- 
less in the judgment of Khanna, J. 
wherein the observation has been made 
that the impugned order therein which 
was also issued under the Essential Com- 
modities Act could not be challenged 
under Article 19 of the Constitution du- 
ring the continuation of the emergency. 
It is patent from the body of the judg- 
ment that the specific issue of pre-emer- 
gency legislation and delegated legisla- 
tion emanating therefrom was never even 
remotely raised or considered by the 
Bench, Those observations are, therefore, 
clearly distinguishable. Even if it is 
otherwise, I am clear in my mind that 
the observations of Khanna, J., are now 
directly contrary to what their "Lordships 
have subsequently held in the cases (1) 
Thakur Bharat Singh, AIR 1967 SC 1170 
(2) Bennett Coleman and Cọ.. AIR 1973 SC 
106 and (3) Shree Meenakshi Mills Ltd., 
AIR 1974 SC 366 (supra), to which de- 
tailed reference has earlier been made in 
this judgment, In view of this, that view 
cannot possibly hold the field any longer. 


55. In fairness to the learned 
counsel for the petitioner it may be men- 
tioned in passing that he had contended 
that the Stock Order was governed by 
Section 3 (2) clause (f) thereof and was 
bad because it travelled beyond the scope 
or violated the complementary provisions 
of Section 3-B of the Essential Commodi- 
ties Act. However. Mr. Bhandari on be- 
half of the State E taken up a catego- 
rical stand that the action was not sought 
to be taken under Section 3 (2) (f) and 
therefore Sec, 3-B was not at all attract- 
ed. In view of this stand I deem it 
wholly unnecessary to examine this con- 
tention of the learned counsel for the 
petitioner. I may further notice that on 
behalf of the petitioner, no challenge to 
the Punjab Wheat Procurement (Levy) 
Order 1974, Annexure P-1, to the peti- 
tion was made during the course of the 
arguments. 


56. The Punjab Wheat (Restric- 
tions of Stock by Producers} Order 1974, 
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is hereby struck down. There will be no 
order as to costs. 
Order accordingly. 
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BAL RAJ TULI AND PRITAM 
SINGH PATTAR, JJ. 

Chandi Ram and others, Petitioners 
v. The State of Haryana and others, Res- 
pondents. 

Civil Writ Petns. Nos. 87, 125. 
161, 191, 194, 225, 247, 251, 282. 
304, 307, 312, 327, 357, 408, 424, 
488 and 646 of 1975, D/- 25-3-1975. 

(A) Punjab Betterment Charges and 
Acreage Rates Act (2 of 1952), S. 5-A — 
Punjab Betterment Charges and Acreage 
Rates Rules, 1955, R. 4 — Vires — Section 
5-A intra vires Article 44 — Interim ar- 
rangement for recovery of betterment 
charges provided for — Procedure bound 
to be summary — Provisions do not give 
arbitrary power »— Constitution of India, 
Article 14. 

Section 5-A of the Punjab Better- 
ment Charges and Acreage Rates Act, 
1952 makes interim arrangement for the 
recovery of betterment charges pending 
for finalisation of the Schedule under Sec- 
tion 4. By necessary implication, there- 
fore, the procedure under Section 5-A has 
to be a summary one so that collection of 
the betterment charges may not be ham- 
pered or delayed for an unduly long time. 
Being an interim measure it has to com- 
ply with the bare minima of the rules of 
natural justice and the power having 
been vested in fairly high officers of the 
department, the section cannot be held to 
be ultra vires on the ground that it gives 
arbitrary power without any guidelines. 

(Para 7) 


{B) Constitution of India, Art. 226 — 
Mandamus — Issuance of — Principles — 
Interim measure is valid statutorv wrovi- 
sion — Mandamus restraining State from 
acting under it beyond certain time can 
be issued — Punjab Betterment Charges 
and Acreage Rates Act (1952), Section 5-A. 


Where a statutory provision in the 
nature of interim measure which is chal- 
lenged is held to be valid, the Court can 
still restrain the State Government from 
taking proceedings or action thereunder 
beyond certain period, Such an arrange- 
ment being by its very nature of a short 
duration if it is allowed- to continue, as . 
if it was the provision for permanent ar- 
rangement it would amount to abuse of 
power under that provision, Section nA 
an 
Acreage Rates Act, 1952 being an interim 
arrangement enabling the State Govern- 
ment to recover the betterment charges 
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155, 
303, 
471, 
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pending the finalization of the Schedule 
under Section 4, after holding that the 
provision is not ultra vires Article 14 of 
the Constitution, the Court can still res- 
train the Governmént from acting under 
the provision after a specified date. 
(Paras 12 and 13) 


Cases Referred: Chronological Paras 
AIR 1975 Punj 213 = 1975 Punj LJ 78 
(FB) 16 


(1975) C. W. N. 125 of 1975 (Puni & Fay) 


(1974) C. W. No. 2446 of 1974, D/- 18-9- 
1974 = 1975 Rev LR 231 5, 6, 12 
1973 Pun LJ 285 5,11 13 


AIR 1961 SC 552 = (1961) 3 SCR 77 7 


R. S. Mital, with M. L. Bansal, for 
Petitioners; J. N. Kaushal, Advocate-Ge- 
neral, Haryana and C. D. Dewah, Addl. 
Savon Generals Haryana, for Respon- 

ents. 


TULI, J.:— This order will dispose 
of 21 writ petitions (Nos. 87, 125, 155, 161, 
191, 194, 225, 247. 251, 282, 303, 304, 307, 
312, 327, 357, 408, 424, 471, 488 and 646 of 
1975), as they challenge the validity and 
constitutionality of certain provisions of 
the Puniab Betterment Charges and 
Acreage Rates Act, 1952, (hereinafter re- 
ferred to as the Act) and the Rules 
framed thereunder, as are applicable to 
the State of Haryana, The Act receiv- 
ed the assent of the Governor of Punjab 
on January 5, 1953, and was published in 
the Punjab Government Gazette (Extra- 
ordinary) dated January 21, 1953, and 
came into force in the territories 
comprised in the then State of Punjab on 
that date. The Patiala and East Punjab 
States Union also enacted the Pepsu Bet- 
terment Charges and Acreage Rates Act, 
1954, which was in force in the territories 
of that State when the merger of the two 
States of Punjab and Pepsu took place 
with effect from November 1, 1956. 
Thereafter, it was considered desirable 
that in the new Punjab State there should 
be one Act governing the levy of Bet- 
terment Charges and Acreage Rates. Con- 
sequently, sub-section (2) of Section 1 
was substituted as under by Section 2 of 
Punjab Act No. 12 of 1958:— 


“1 (2), It shall extehd to the territo- 
ries which, immediately before the Ist 
November, 1956, were comprised in the 
_ State of Punjab and Patiala and East 
Punjab States Union.” 


This Amending Act received the assent 
of the Governor of Punjab on April 21, 
1958, and was brought into force on No- 
vember 15, 1958, by Punjab Government 
notification of that date. From that date 
the Act became applicable to the entire 
State of Punjab, as was constituted on 
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November 1, 1956, and as a result of the 
reorganisation of that State, with effect 
from November 1. 1966, the Act was con- - 
tinued to apply to the State of Haryana. 

2. The object of this enactment 
was to make a levy from the landowners 
who irrigated their lands from the va- 
rious irrigation schemes including Bhakra- 
Nangal Project undertaking by the State, 
as contribution towards meeting the ex- 
penditure of those projects. The State- 
ment of Objects and Reasons, as publish- 
ed in the Punjab Government Gazetie 
(Extraordinary) dated October 28, 1952, 
reads as under:— 

“Statements of Objects and Reasons— 

With a view to rehabilitating the 
agricultural economy of the State, the 
Government of Punjab have undertaken 
the construction of a number of irriga- 
tion schemes, including the Bhakra-Nan- 
gal Project. This has entailed enormous 
expenditure and large loans have been 
taken and heavy investments made. It 
is, therefore, necessary and proper that a 
levy should be made from the landowners 
benefited thereby as a contribution to- 
wards meeting the said expenditure. 


2. The betterment charges, leviable 
in respect of lands in an irrigation scheme 
may amount to not more than one-half 
of the difference between the value of 
the lands before any work in connection 
with the scheme was undertaken and 
their estimated value after the coming 
into operation of the scheme. An elabo- 
rate procedure has been prescribed for 
ensuring that the charges are equitable. 

3. The acreage rates are intend- 
ed to cover the expenditure incurred by 
the Government in undertaking sub-divi- 
sion of the lands included in an irrigation 
scheme into one acre fields or in under- 
taking level, topographical or soil sur- - 
veys or in constructing water courses ar 
village roads therein,” 

In these petitions, we are not concerned 
with the acreage rates. 

3. The Act was further amended 
by Punjab Act No. 7 of 1959, and the 
relevant sections of the Act are as 
under:— 


“Section 2 (b) ‘betterment charges’ 
means the charges, levied under Section 4 
on lands included in an irrigation scheme; 

(ec) ‘canal’ includes— 


G) all parts of a river, stream, lake 
or a natural collection of water or natu- 
ral drainage channel to which the provi- 
sions of Part II of the Northern India 
Canal and Drainage Act, 1873 (VIII of 
1873) apply: ; 

(ii} all canals, channels, reservoirs, 
wells, tubewells and lift irrigation ar- 
rangements constructed, maintained or 
controlled by the Government for the 
supply’ or ‘storage of water; 
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(iii) all works, embankments, struc- 
tures, supply and escape channels con- 
nected with such canals, channels, reser- 
voirs, wells, tubewells or lift irrigation 
arrangements; 

(iv) all watercourses, that is to say, 
all channels which are supplied with 
water from a canal but which are not 
maintained at the cost of the Govern- 
ment, and all subsidiary works belonging 
to any such channels: 

(d) ‘cost of an irrigation scheme’ 
` means that total financial liability accru- 
ing from the loan contracted or the in- 
vestment made, the interest thereon, the 
cost of maintenance and operation of the 
scheme or of an extension thereof or of 
an extension as a result thereof. with 
reference to the period during which the 
said liability has to be discharged; 

(f) ‘irrigation scheme’ means any 
such scheme as is referred to in Section 


(h) ‘prescribed’ means 
by rules made under this Act: 

(j) the expressions ‘Canal Officer’ and 
‘Divisiona] Canal Officer’ have the mean- 
ings respectively assigned to them in the 
Northern India Canal and Drainage Act, 
1873 (VIII of 1873); 

Gi) ‘matured area’ means such area 
of land included in the irrigation scheme, 
which is subject to payment of occupiers 
rate under Section 36 of the Northern 
India Canal and Drainage Act. 1873 (Act 
No. VIII of 1873) during any harvest; 

8. Irrigation schemes and noti- 
fication of proposal to levy betterment 
charges:— 

Where any scheme has come or comes 
into operation after the 15th day of 
August, 1947, for any one or more of the 
following purposes, namely:— 

(i) the irrigation of lands from any 
existing or projected canal: 

(ii) the extension of irrigation of land 
situate within the approved irrigation 
boundary of an existing canal; 

(iii) the improvement of irrigation 
supply or capacity factors or water al- 
lowances to lands already irrigated; 

(iv) the provision for or the im- 
provement of drainage or any reservoir, 
dam or embankment constructed, main- 
tained or controlled by the Government 
for the supply or storage of water, the 
Government may proceed to levy bet- 
terment charges in respect of the lands 
which are included or are likely to be 
included in the irrigation scheme by noti- 
fying In Official Gazette a copy of which 
shall be posted at a conspicuous place in 
the village affected and in such other 
manner as may be prescribed its inten- 
tion so to do, and shall specify in such 
notification such particulars respecting 
the proposed levy as it may think neces- 


prescribed 
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‘sary including particulars respecting the 
e and extent of irrigation proposed: 

Provided that no betterment charges 
shall be levied in relation to an irriga- 
tion scheme where the charges ordinarily 
leviable under other laws for the time 
being in force are sufficient to cover the 
cost of the scheme: 

Provided further that the amount of 
the betterment charges recoverable from 
any scheme will be limited to the differ- 
ence between the investment on the 
scheme and such part of it as may make 
it productive. 

Explanation I. ‘Capacity factor’ 
means the ratio of the mean supply to 
the authorised full supply discharge of a 
channel, and ‘mean supply’ for a period 
connotes the sum of the daily supply in 
cusecs divided by the number of days du- 
ring that period. 

Explanation I. ‘Water allowance’ 
means the designed number of cusecs of 
outlet or distributary capacity per thou- 
sand acres of land included in an irriga- 
tion scheme. 

Explanation II. ‘Cusecs’ is unit of 
discharge, and means the rate of flow of 
one cubic foot of water per second, 

4. Procedure for levy of betterment 
charges:— 

(1) At any time after the expiry of 
one month from the date of the publica- 
tion of the notification referred to in 
Section 3, the Government may cause a 
schedule of betterment charges to be pre- 
pared for all lands or class of lands in- 
cluded in an irrigation scheme showing 
the rates at which the charges shall be 
leviable on the lands and payable by the 
landowners and occupancy tenures there- 
of and the proportions in which the char-: 
ges shall be so payable. 

(2) In preparing a schedule under 
sub-section (1) for the levy of betterment 
charges in respect of any irrigation 
scheme regard shall be had to the fol- 
lowing, namely:— 

(a) the type of irrigation: 

(b) the improvement in irrigation: 

(c) the extent of betterment accruing 
of the lands, 

(3) A draft of the schedule prepared 
under sub-section (1) shall be published 
in the official Gazette, a copy of which 
shall be posted at some conspicuous place 
in the area affected and in such other 
manner as may be prescribed, 

(4) Any land owner or occupancy te- 
nant who may be affected by the propos- 
ed betterment charges may, within sixty 
days from the date of the publication of 
the schedule in the official Gazette, or 
from the date of its publication in the 
village, whichever is later, present a 
petition in writing to the Government 
stating his objections, if any. to the levy 
of the betterment charges or the rate 
thereof. 
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(5) After considering the objections 
and after making such further inquiry 
into the matter as the Government may 
think fit, the Government shall determine 
the final schedule of betterment charges 
and cause the same to be published in the 
official Gazette, and in such other man- 
ner as may be prescribed. 

5. Amount of betterment char- 
ges:— . 
(1) The arnount of the betterment char- 
ges leviable in respect of any lands in- 
cluded in an irrigation scheme shall not 
exceed one-half of the difference 
between the velue of the lands with 
reference to such date prior to commence- 
ment of any work in connection with the 
irrigation scheme as the Government may, 
by notification in official Gazette, fix In 
this behalf and their estimated value 
with reference io such other date after 
such commencement as the Government 
may similarly fix, and such valuations 
shall be made in the prescribed manner- 


(2) Where in an irrigation scheme 
only lift irrigation arrangements are 
maintained and operated by the land- 
owners of occupancy tenants, the better- 
ment charges leviable shall not exceed 
one-half of the charges which would 
otherwise have been payable for gravity 
flow irrigation: 

Provided that whenever such lift ir- 
rigation arrangements are converted into 
gravity flow irrigation the land-owners or 
occupancy tenants, as the case may be, 
shall be liable to pay the full betterment 
charges in respect of lands, 

5-A. Power to levy advance payment 
of betterment charges, realisation there- 
of, etc.— 

(1) Notwithstanding anything to the 
contrary contained in this Act and sub- 
ject to the provisions of sub-section (2), 
every person liable to pay betterment 
charges under this Act shall, with effect 
from the Kharif harvest of the agri- 
cultural year 1958-59, be liable to pay to 
the Government advance payment of 
betterment charges in respect of his 
matured area at each havest at such rate 
not exceeding twenty-five rupees per 
acre of such area as the Government may 
by notification direct: 

Provided that the Government may 
fix different rates for different matured 
areas, 

(2) The liability to make advance 
payment of betterment charges shali 
cease from the dete on which the Sche- 
dule of hetterment charges has been pub- 
lished in the Official Gazette under sub- 
section (5) of Section 4. 


(3) The amount of betterment char- 
ges which any person is liable to pay 
under this Act shall be realised from him 
after deducting therefrom the amount of 
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advance payment of betterment charges 
paid by him. 

(4) If the amount of advance pay- 
ment of betterment charges is found to 
be in excess of the amount of betterment 
charges, the excess shall be refunded by 
the Government to the person from whom 
it was realised. 

(5) The amount of advance payment 
of betterment charges shall be realised, 
and deduction or refund thereof as refer- 
red to in sub-sections (3) and (4) shall be 
made, in such manner as may be pres- 
cribed, 

9. Mode of Recovery of befterment 
charges and acreage rates. 

(i) The betterment charges and the 
acreage rates may be paid in one or more 
instalments ‘as may be prescribed: 

Provided that where the betferment 
charges or acreage rates are paid in ins- 
talments, interest shall be payable in res- 
pect of such instalments at such rates as 
may be prescribed and such interest shall 
be recovered jn the same manner as the 
betterment charges or the acreage rates. 

(2) Notwithstanding anything con- 
tained in this section, the Government 
may, subject to such conditions as may 
be prescribed, allow s landowner to re- 
linquish any part of his lard in favour 
of the Government in satisfaction of the 
betterment charges payable in respect 
thereof, 

9-A (1) Notwithstanding anything to 
the contrary contained in this. Act, pend- 
ing the publication of final schedules 
under Section 4, any landowner may, if 
he so chooses. make an advance payment 
in lumpsum of betterment charges levia- 

le under the Act, at such rate as the 

Government may by notification di- 
rect, and where a land-ownsr exercises 
his choice to dc so, he shall not be lable 
to pay advance payment of betterment 
charges, under Section 5-A, and if he has 
already paid any amount under Section 
5-A, the advance payment payable under 
this section shall be reduced to that .ex- 
tent. 


(2) The provisions of sub-sections (3), 
(4) and (5) of Section 5-A shall, as far as 
may be, apply to the payment made 
under sub-section (1).”” 

4, The Punjab Betterment Char- 
ges and Acreage Rates Rules, 1955 (here~ 
inafter referred to as the Rules), were 
framed with a view to make provisions 
for the determinatior of the betterment 
charges and acreage rates and for the 
recovery thereof from the landowners and 
occupiers. Rule 4 of the Rules, as amend- 
ed in 1657, read as under:— 

“4, Method of appraisement of en- 
hancement in value of land:— 

(1) Phe entire area inchided in an 
irrigation scheme shall be divided by the 
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Board into blocks or assessment circles so 
as to have more or less uniform physical 
characteristics of soil in each block or 
circle as per classification in the last set- 
flement, taking note of any changes which 
may have affected the productivity of the 
soil or the area concerned, 

(2) The board shall work out for 
each class of land in an assessment circle 
an estimate of net assets in cash as de- 
fined in clause (18) of Section 3 of the 
Punjab Land Revenue Act, 1887 (Act 
XVII of 1887):— 

(a) for the date prior to the com- 
mencement of the scheme as fixed by the 
Government by notification under Section 
5 of the Act; and 

(b) for the date after such com- 
mencement as the Government shall fix 
by notification, under Section 5 of the 
Act, subject to the following:— 

(i) the rates to be adopted for va- 
rious commodities of produce of land, of 
labour and any other expense, shall be 
those prevalent in the year of that date; 

Gi) for the purposes of calculating 
the net assets both for pre-scheme and 
post-scheme dates, the share that would 
be retainable by ea tenant if the lands 
were let to non-occupancy tenant paying 
rent, whether in kind or cash, shall be 
two-third of the produce; 

(ili) the yield to be assumed for cal- 
culating the net assets on both pre- 
scheme and post-scheme dates shall be 
as fixed in the last Settlement Report for 
soils of similar classification. Where the 
yield for any particular kind of irriga- 
tion or class of soil is not available in the 
last Settlement Report for the assessment 
circle concerned in the Irrigation Scheme, 
the yield may be taken as fixed in the 
Tast Settlement Report for the assess- 
ment circle situated in similar climatic 
region and receiving similar quantum of 
irrigation supplies, corrected, where 
necessary, by general observations 
tegarding the quality of soil and local 
enquiry: 

(3) Value of the land of landowner 
or any occupancy tenant will be taken as 
30 times his net assets. 

(4) The Betterment Charges shall be 
calculated with reference to classes of 
lands recorded in the last settlement and 
as modified in the latest Revenue Record 
available and also with reference to dif- 
ferent types of irrigation facilities provid- 
ed for any particular types of land.” 

That rule was found to be not work- 
able and by notification dated January 
18, 1973, the Haryana Government substi- 
tuted that rule by the following:— 

“4. Caleulation of value of land. 

(1) The value of the Iand for— 

(a) the date prior to the commence- 
ment of the scheme as fixed by the Gov- 
ernment by notification under Section 5 
of the Act: and 
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(b) the date after each commence- 
ment as the Government shall fix by no- 
tification under Section 5 of the Act, 
shall be determined taking tahsil or 
assessment circle or a village as unit. The 
value of the land shall be worked out on 
the basis of the average sale price of the 
land in the unit for a period of three years 
prior to the two dates mentioned under 
sub-paras (a) and (b) above. 

(2) The betterment charges shall be 

levied at rates, keeping in view the type 
and extent of irrigation provided or pro- 
posed to be provided.” 
Rule 11A, inserted by notification dated 
January 5, 1959. prescribes the procedure 
for realising advance payment of better- 
ment charges and reads as under:— 

11A, (1). When the rate of advance 
payment of betterment charges is notifi- 
ed by the State Government under sub- 
section (1) of Section 5-A of the Act, the 
Canal Officer shall prepare a demand 
Statement in respect thereof in the form 
prescribed for the charging of occupier’s 
rate containing full particulars of the 
amount of advance payment of better- 
ment charges which every person is lia- 
ble to pay under the Act and cause a 
notice to be served upon him. 

(2) As soon as the demand statement 
referred to in sub-rule (1) is completed 
in respect of a village, the provisions of 
rules 12, 13, 14 (a), 14 (c), 15, 23, 24, 
25, 27, 28, 29, 30, 33 (b) and 34 shall, as 
far as may be, apply to the realisation of 
the advance payment of betterment char- 
ges in the same manner as they apply to 
the realisation of betterment charges 
under the Act. 

(3) Receipts shall invariably be given 
by the Lambardar or other persons mak- 
ing the collection to each assessee, for 
making advance payment of betterment 
charges. 

(4) An account of each landowner 
shall be maintained in the Divisional 
Canal Office, showing the recoveries of 
advance payment of betterment charges.” 

5. After the enactment of Section 
5-A the State Government began to rea- 
lise the advance betterment charges with 
effect from Khariff 1958 and did not pre- 
pare the schedules under Section 4 of the 
Act determining the amount of better- 
ment charges recoverable from the land- 
owners with the result that some of the 
landowners filed writ petitions in this 
Court for restraining the State of Haryana 
from recovering advance betterment char- 
fes under Section 5-A from them. One 
such writ petition (Baru Singh Malik v. 
State of Haryana, 1973 Pun LJ 285) was 
decided by M. R. Sharma, J., on 27-10- 
1972, and the learned Judge held that— 

“the provisions of Section 5-A can- 
not be interpreted to mean that the State 
Government would be allowed to ignore 


348 P. & H. [Pr. 5} 


the other provisions of the Act and con- 
tinue making the levy on ad hoc rates. 
It is urged before me by the learned 
counsel for the petitioners that his clierts 
were asked to pay charges at the rate of 
Rs, 5/- per acre from Kharif 1954 up to 
Kharif 1971, whereafter they are being 
asked to pay these charges at the rate of 
Rs. 10/- per acre. The levy was original- 
ly imposed in Kharif 1954. In other 
words, the State Government has been 
charging the betterment levy for the last 
18 years without its proper determina- 
tion under the substantive provisions of 
the Act, In the written statemént filed 
on behalf of the State Government it has 
not been indicated that the scheme would 
be finalised in the near future. It would, 
thus, be seen that the levy which was ori- 
ginally intended to be a fee in respect of 
services rendered is now being charged as 
a tax. It is no doubt true that under 
Section 5-A of the Act the State Govern- 
ment is duty bound to adjust this levy 
when a scheme is finally made, but the 
poor peasants and the land-holders can- 
not be expected to draw hope from pro- 
mises of this type which are not expected 
to be fulfilled .in the near future. The 
executive Government did not approach 
the legislative wing with a request to 
give it a mandate for the imposition of a 
tax and for this reason alone it cannot be 
allowed to realise anything as a tax even 
though the statute only authorises it to 
levy fees at a concessional rate.” 


In view of the special circumstances of 
that case. the learned Judge directed 
that— 

“the State Government shall refrain 
from making a levy of the betterment 
charges upon the petitioners till the fina- 
lization of schedule envisaged by Section 
4 of the Act. If as a result of such a 
finalisation, the petitioners are found to 
be liable to pay any amount, it shall be 
open to the State Government to recover 
the same from the petitioners as arrears 
of land revenue.” 


An appeal under Clause 10 of the 
Letters Patent against that judgment was 
dismissed in limine and that spurred the 
State Government to take steps for the 
preparation and finalisation of the Sche- 
dules. First of all, Rule 4 of the Rules 
was amended, as has bean stated above. 
The landowners continued to file writ 
petitions in this Court and three such 
petitions were disposed of by Hon’ble the 
Chief Justice and P. C, Jain, J., on 19-9- 
1974. The judgment was written in Sheo 
Kumar v. State of Haryana, (C. W. No. 
2446 of 1974). -In those cases. it was 
found that the demand for advance bet- 
terment charges was made for Rabi 1973- 
74 without the publication of the requi- 
site notification under Rule 11-A of the 
Rules and on that ground the impugned 
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demands of advance betterment charges 
were quashed. It was, however, observ- 
ed that the decision would not debar the 
State from following the procedure laid 
down by law for creating afresh the de- 
mands for Rabi 1973-74 and for future 
crops, and for enforcing the same after 
hearing the objections, if any, that may 
be filed by the petitioners. Similarly, 
the petitioners of those cases were given 
the right to approach this Court afresh 
on the other points raised in the peti- 
tions on which the counsel had not been 
heard. Another batch of civil writs was 
decided by M. R. Sharma, J.. on August 
8, 1974, on the basis of his own earlier 
judgment in Baru Singh Malik’s case 
(supra). The State filed 18 appeals under 
Clause 10 of the Letters Patent which 
were referred for decision to a Full Bench 
presumably on the ground that an appeal 
under Clause 10 of the Letters Patent 
against the judgment of the learned 
Single Judge in Baru Singh Malik’s case 
(supra) had already been dismissed by a 
Division Bench. Those appeals came up 
for hearing before a Full Bench on 31-1- 
1975 (reported in AIR 1975 Punj & Har 
213) (FB) and were disposed of on the 
agreement of the counsel for the parties 
as under:-— 


“The learned Advocate-General for 
the State of Haryana and counsel for the 
writ petitioner-respondents, who are pre- 
sent before us, agree that the direction 
issued by the learned Single Judge to the 
State Government to refrain from making 
a levy of the betterment charges upon 
the writ-petitioners (now respondents) 
till the finalisation of the schedule en- 
visaged by Section 4 of the Punjab Bet- 
terment Charges and Acreage Act, 1952, 
may be set aside, and for it may be sub- 
stituted the direction which was given by 
a Division Bench of this Court in Civil 
Writ No. 2446 of 1974 — Sheo Kumar v. 
State of Haryana, decided on 19-9-1974 
(Punj & Har). Even otherwise, we are of 
the considered view that on the allega- 
tions appearing in the respective writ 
petitions from which these appeals have 
arisen, the only order that can and should 
be issued to the State is the 
one that was given in the case of Sheo 
Kumar (supra), We dispose of all these 
appeals accordingly, that is, by substitut- 
ing for the direction issued by the learn- 
ed Single Judge in the writ petitions in 
question the direction to the State to re- 
frain from demanding any advanee bet- 
terment charges from the writ-petitioner- 
respondents under Section 5-A of the Act 
without issuing the requisite notification 
under Section 5-A (1) and without fol- 
lowing the procedure prescribed in Rule 
11-A of the Punjab Betterment Charges 
and Acreage Rates Rules, 1955 (as amend- 
ed in 1959). The demand of advance 


payment of betterment charges which 
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was impugned in the writ petitions, that 
is for 1973-74. is also quashed.on the 
same ground. In the circumstances of 
the case we make no order as to costs in 
any of these appeals.” 

The judgment is reported as State of 
Haryana v. Polu Ram, 1975 Punj LJ 78 
= (ATR 1975 Punj & Har 213) (FB). 


6. The State of Haryana issued 
notification No. S.0.-135/P.A.2/55/S.5/74 
dated August 23, 1974, reading as under:— 

“In exercise of the powers conferred 

- by sub-section (1) of Section 5 of the 
Punjab Betterment Charges and Acreage 
Rates Act, 1952, the Governor of Haryana 
hereby fixes the 16th June, 1948, as the 
date prior to the commencement of the 
work, and 16th June, 1967, as the date 
after the commencement of the work, for 
the determination of the sale price of the 
lands included or likely to be included 
in the Bhakra Nangal Project Canal Sys- 
tem.” 
It has been stated in the returns filed in 
some of these writ petitions by Shri Har- 
golal, Under-Secretary to Government, 
Haryana, Irrigation and Power Depart- 
ments, that the compliance of the judg- 
ment of this Court. in C. W. 
No. 2446 of 1974 (Punj) (Sheo Kumar 
case) has been made by the State Govern- 
ment and subsequent to that judgment, 
all legal and administrative steps requir- 
ed under the Betterment Act are being 
followed by the State Government as per 
directions in that decision. 


T. The first point that has been 
vehemently argued by Shri R. S. Mittal, 


on behalf of some of the petitioners, is. 


that Section 5-A of the Act is ultra vires 
Article 14 of the Constitution as it con- 
fers arbitrary power without any guide- 
lines and without providing any proce- 
` dure for the determination of the advance 
betterment charges. It has to be borne in 
mind that Section 5-A only makes an in- 
terim arrangement for the recovery of 
the betterment charges for the period 
during which the schedule under Section 
4 is not finally prepared. Naturally, it 
has not to make any elaborate provision 
for the procedure to be followed because 
of the provision being transitory in 
character. Even then rule 11-A has made 
an adequate provision for the procedure 
to be followed for determining the 
amount of advance betterment charges to 
be recovered from the landowners or oc- 
cupiers for each crop, Under that rule 
the rate of advance payment of better- 
ment charges is to be notified by the 
State Government under sub-section (1) 
of Section 5-A of the Act and thereafter 
the Canal Officer has to prepare a de- 
mand statement in respect thereof in the 
form prescribed for the charging of occu- 
pier’s rate containing full particulars of 
the amount of advance payment of better- 


Chandi Ram v. State of Haryana (Tuli J.) 


[Prs. 5-7} P.&H. 349 


ment charges which every person is lia- 
ble to pay under the Act and cause a 
notice to be served upon him. There- 
after, the provisions of certain rules men- 
tioned therein become applicable. The 
demand slips are distributed under Rule 
12 and an. assessee is entitled to present 
his objections against the demand to the 
Divisional Canal Officer or the Deputy 
Collector concerned within thirty days of 
the date of service of the demand slip 
or where the demand slip is not duly 
served, when he has knowledge of the 
demand slip. ° Those objections have to 
be disposed of by the officer to whom they 
are presented and thereafter no objec- 
tion to the demand at the time of collec- 
tion of betterment charges is to be enter- 
tained nor is the collection to be suspend- 
ed, It is true that the provision cf appcal 
made in Rule 14 (b) has not been made 
applicable to such objections but a statu- 
tory provision does not become bad mere- 
ly because a right of appeal is not grant- 
ed against a particular order, The ob- 
jections have to be disposed of either by 
the Deputy Collector or the Divisional 
Canal Officer who are fairly high officers 
of the Department and in the interest of 
expeditious recovery of the amount, the 
right of appeal has not been conferred on 
the assessee. It does not mean that the 
power to be exercised by the Deputy 
Collector or the Divisional Canal Officer 
in deciding the objections is arbitrary. 
He will have to decide the objections 
raised by the assessee in accordance with 
the principles of natural justice. though 
in a summary manner. It is, therefore, 
not a case in which the provision for rais- 
ing objections to the demand and their 
disposal is not made jn the Act or the 
Rules. Reliance has been placed on the 
Supreme Court judgment in Kunnathat 
Thatunni Moopil Nair v. State of Kerala, 
AIR 1961 SC 552, which is clearly distin- 
fuishable on facts. In that case, Travan- 
core-Cochin Land Tax Act imposed a tax 
called ‘land tax’ at a flat rate of Rs, 2/- 


. per acre which was held to be ultra vires 


Article 14 of the Constitution. Certain 
other provisions of the Act were also 
struck down as ultra vires. Section 5-A 
of that Act provided for provisional as- 
sessment of basic tax in the case of un- 
surveyed lands reading as under:— 


“5-A (1). It shall be competent for 
the Government to make a provisional as- 
sessment of- the basic tax payable by a 
person in respect of the lands held by 
him and which have not been surveyed 
by the Government and upon such as- 
sessment such person shall be liable to 
pay the amount covered in the provi- 
sional assessment, 

(2) The Government after conducting 
a survey of the lands referred to in sub- 
section (1) shall make a regular assess- 
ment of the basic tax payable ig respect 
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of such lands. After a regular assess- 
ment has been made, any amount paid 
fowards the provisional assessment made 
under sub-section (1) shall be deemed to 
have been paid towards the regular as- 
sessment and when the amount paid to- 
wards the provisional assessment exceeds 
the amount payable under the regular as- 
sessment, the excess shall be refunded to 
the person assessed.” 


This section was held to be ultra vires 
Articles 14 and 19 {1) (f) of the Consti- 
tution with fhe following pbservations— 


“Section 5-A declares that the Gov- 
ernment is competent to make a provi- 
sional assessment of the basic tax payable 
by the holder of unsurveyed land. i- 
narily. a taxing statute lays down a regu- 
Jar machinery for making assessment of 
the tax proposed to be imposed by the 
statute. It lays down detailed procedure 
as to notice te the proposed assessee to 
make a return in respect of property pro- 
posed to be taxed, prescribes the autho- 
rity and the procedure for hearing eny 
objections to the liability for taxation or 
as to the extent of the tax proposed to be 
levied, and finally, as to the right to 
challenge the regularity of assessment 
made, by recourse to proceedings in a 
higher Civil Court. The Act merely dec- 
Jares the competence of the. Government 
to make a provisional assessment, and by 
virtue of Section 3 of the Madras Reve- 
nue Recovery Act, 1864, the landholders 
may be liable to pay the tax. The Act 
being silent as to the machinery and pro- 
cedure to be followed in making the as- 
sessment leaves it to the Executive to 
evolve the requisite machinery and pro- 
cedure. The whole thing. from beginning 
to end, is treated as of a purely adminis- 
trative character, completely ignoring the 
legal position that the assessment of a tax 
on person or property is at least of a 
quasi-judicial character. Again, the Act 
does not impose an obligatien on the 
Government to undertake survey pro- 
ceedings within any prescribed or ascer- 
tainable period, with the result that a 
Jand-holder may be subjected to repeated 
annual previsional assessments on more 
or less conjectural basis and liable to 
pay the tax thus assessed. Though the 
Act was passed about five years ago, we 
were informed at the eBar that survey 
proceedings had not even commenced. 
The Act thus proposes to impose a tabi- 
lity an land-holders to pay a tax which is 
not to be levied on a judicial basis, be- 
cause (1) the procedure to be adopted 
does not reauire a notice to be given to 
the proposed assessee; (2) there is no pro- 
cedure for rectification of mistakes com- 
mitted by the Assessing Authority: (3) 
there is no procedure preseribed for ob- 
taining the opinion of a superior Civil 
Court on questions of law, as is generally 


Chandi Ram v. State of Haryana (Tuli J.) 


- under the Act. 


AIR 


found in all taxing statutes. and (4) no 
duty is cast upon the Assessing Authority 
to act judicially in the matter of assess- 
ment proceedings. Nor is there any right 
of appeal provided to such assessees as 
may feel aggrieved by the order of as- 
sessment,” 


It may be observed that the better- 
ment charges levied under the Act are 
not a tax but fall in the category of fees 
or reimbursement of capital expenditure 
incurred by the Stata Government for 
providing irrigation facilities to the land- 
ewnerg or occupiers. Ordinary provisions 
of a taxing statute, as has been pointed 
out by their Lordships of the Suprema 
Court in the above judgment, therefore, 
do not apply. Section 5-A of the Act, 
however, has made a provision for issu- 
ing notices to the landowners and occu- 
piers who are liable to pay the advance 
betterment charges and they have been 
given the right to fila objections which 
have to be disposed of, as stated in Rule 
11-A of the Rules noticed in detail above. 
Only a right of appeal has not been pro- 
vided egainst that decision. It is not an 
invariable rule that a right of appeal 
must be provided in every case. It is for 
the Legislature to provide such a remedy 
or not. The ratio decidendi of the Sup- 
reme Court judgment, therefore. does not 
apply to the provisions of Section 5-A of 
the Act. On this differentiation, Section 
5-A of the Act cannot be held to be ultra 
vires Articles 14 and 19 (1) ( of the 
Constitution. 


It will not be out of place to men- 
tion that in the case before the Supreme 
Court, the main taxing provision of the 
statute was struck down and, therefore, 
all ancillary sections of the Act provid- 


ing for the levy or collection of that tax , 


could not survive and had to go with the 
main section, Im the cases before us, no 
attack has been made to the levy of bet- 
terment charges from the petitioners 
Only the recovery of ad- 
vance betterment charges under Section 
5-A has been assailed. As I have already 
pointed out, Section 5-A makes interim 
arrangement for the recovery of better- 
ment charges pending the finalisation af 
the schedule under Section 4. By neces- 
sary implication, the procedure under 
Section 5-A has to be a summary. one so 
that the collection of the betterment 
charges may not be hampered or delay- 
ed for an unduly long time, Being an 
interim measure it has to comply with the 
bare minima of the rules of natural jus- 
tice, and the power having been vested 
in fairly high officers of the Department, 
the section cannot be held to be ultra 
vires on the ground that it gives arbitrary 
power without any guidelines. The maxi- 
mum amount of advance betterment 
charges was fixed by the Legislature as 
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Rs, 25/- per crop and within that limit 
the rate of advance betterment charges 
has to be fixed, It has been stated at the 
Bar by the learned Advocate-General 
that the highest rate ever fixed was 
Rs. 10/- per crop having perennial irriga- 
tion, which was by no means on the high 
side. It varied from Rs. 1.25 per acre to 
Rs. 10/- per acre per crop so that a judi- 
cious mind was applied while prescribing 
the amount of the advance betterment 
charges to be paid by the landowners. 
We have, therefore, no hesitation in re- 
pelling the attack on the constitutional 
validity of Section 5-A of the Act. 

8. The learned counsel for the 
petitioners have then „argued that the 
dates June 16, 1948, as the date prior to 
the commencement of the work, and 
June, 16, 1967, as the date after the com- 
mencement of the work, for determina- 
tion of the sale price of the lands in order 
to compute the amount of betterment 
charges payable by the landowners or oc- 
cupiers, have been fixed arbitrarily in the 
notification dated August 23, 1974, and, 
therefore, the notification should be 
struck down. It has been explained by 
the learned Advocate-General that in 
the notification issued under Section 3 of 
the Act on May 4, 1956, it was mention- 
ed that with regard to the Bhakra~Main- 
line Canal System, the value of the land 
shall be determined in the case of peren- 
nial scheme of irigation when the extent 
of irrigation provided is 62 per cent. for 
computing the betterment charges ac- 
cording to the increase in value of the 
lands benefited thereby. A copy of that 
notification has been filed along with the 
written statement in C. W. No 125 of 
1975 (Punj & Har), Baloo v. State of Har- 
yana. It is thus explained that June 16, 
1967, is not an arbitrary date but that 
was the date on which the extent of irri- 
gation provided reached 62 per cent. As 
regards the earlier date prior to the com- 
mencement of the work, although the 
work of Bhakra Nangal Project had been 
started even before partition, the Punjab 
Government prescribed June 16, 1948, as 
the date because of the coming into ope- 
ration of the irrigation scheme after 
August 15, 1947, From that point of view 
that date also cannot be said to be arbi- 
trary. The petitioners have not been able 
to rebut this assertion on behalf of the 
respondents and, therefore, that notifica~ 
tion cannot be struck down on the ground 
that it has mentioned arbitrary dates, 


9, The learned counsel for the 
petitioners have vehemently argued that 
they have already paid considerably large 
amount on account of advance betterment 
charges and no further amount should be 
recovered from them unless the nal 
schedule is published under Section 4 of 
the Act. In reply, it has been stated by 
the learned Advocate-General that the 
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betterment charges recoverable from the 
landowners of Haryana State receiving 
irrigation from the Bhakra Nangal Pro- 
ject have been estimated to be Rupees 
36,33,50,000/~ out of which about Rs. 15.89 
crores have been recovered so far, so that 
about 60 per cent, of those charges have 
yet to be recovered, The recovery of 
betterment charges in 1971-72, 1972-73 
and 1973-74 amounted te Rs. 125 lacs, 
Rs. 141 lacs and Rs. 138 lacs respectively, 
so that it will take a number of years to 
make the full realisation. It is thus sub- 
mitted that the petitioners and other 
landowners have not made amy excess 
payment so far and all these payments 
are liable to be adjusted when the final 
schedule is published. When the earlier 
writ petitions came up for hearing before 
M. R. Sharma, J., these facts eould not 
be pleaded because of the non-availabi- 
lity of the record from the Punjab State 
which related to the period prior to No- 
vember 1. 1966, and, therefore, that deci- 
sion was modified by the Full Bench, 


10. The learned counsel for the 
petitioners have also submitted that the 
amounts of oceupier’s rate and owner’s 
rate recovered under Sections 36, 37 and 
38 of the Northern India Canal and 
should have been 
counted towards the amount recoverable 
from the petitioners and other land- 
owners on account of betterment charges. 
In reply, it has been explained by the 
learned Advocate-General that the occu- 
pier’s rate and owner’s rate as prescrib- 
ed in those sections are taken fowards the 
productive expenditure while the better- 
ment charges are to recover the unpro- 
ductive expenditure incurred on the 
Bhakra Nangal Project and the Bhakra 
Mainline Canal System. The provisos to 
Section 3 make this position abundantly 
clear and while finalising the schedule 
under Section 4, the competent officers 
will pay due consideration to the provi- 
sions of Section 3 of the Act, The land- 
owners will have the right fo raise their 
objections when they receive notices for 
the amount fixed against them. It is too 
premature to express any opinion on this 
aspect of the matter. 


in. Shri Rajesh Chaudhry, the 
learned counsel for some of the peti- 
tioners, raised a ovel point. that is, the 
levy of betterment charges could not 
be made by the State Government under 
any entry in List ID or List II of the 
Seventh Schedule of the Constitution. 
His argument is that the levy is a tax 
and not a fee and no tax can be levied 
by the State Government in respect of 
the entries mentioned in List I; only fees 
can be levied, M. R. Sharma, J., held in 
Baru Singh Malik’s case that the better- 
ment charges were by way of fee for the 
services rendered, This levy is certainly 
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not a tax because it is not levied on all 
the landowners but only on such land- 
owners whose lands have benefited from 
irrigation received from the canals flow- 
ing from the Bhakra Nangal Project. As 
the statement of the objects and reasons 
indicates, the levy was made with a view 
to recoup the large expenditure that the 
State had to incur on the projects for 
providing irrigation facilities to the va- 
rious landowners. Therefore, this levy is 
in the form of contribution to the Gov- 
ernment for having incurred heavy ex- 
penditure on those projects and. in our 
opinion, the legislation for that contribu- 
tion could be made under Entry 17 of 
List II of Seventh Schedule of the Con- 
stitution, which reads as under:— 

“17, Water, that is to say, water sup- 
plies, irrigation and canals, drainage and 
embankments, water storage and wa<er 
power subject to the provisions of Entry 
56 of List I.” 

There is thus no merit in this submission 
which is repelled. 


12. Having held that Section 5-A 
lof the Act is intra vires and action can 
be taken in accordance therewith. it has 
to be decided whether the State Govern- 
ment has not taken too long to prepare 
and finalise the schedules under Section 4 
of the Act and further resort to Section 
5-A should or should not be permitted. 
Clearly. one of the following two courses 
can be adopted:— 

i) to restrain the State Government 
from making any further recovery of ad- 
vance betterment charges till the finali- 
sation of the schedule under Section 4; or 


(ii) to allow the Government to ccn- 
tinue levying advance betterment charges 
under Section 5-A of the Act for a few 
more years during which period it should 
finalise the schedule under Section 4 of 
the Act in order to make further recove- 
ries from the landowners or occupiers.” 
After carefully weighing the pros and 
cons of these two alternatives, we are of 
the opinion that the alternative of allow- 
ing the State Government to continue 
recovery of the betterment charges under 
Section 5-A of the Act for another two 
or three years will be in the interest of 
the landowners and occupiers rather than 
to stop the recovery now in consequence 
of which they shall have to pay heavier 
amounts when the schedules under Sec- 
tion 4 of the Act are finalised. We ac- 
cordingly direct that the State Govern- 
ment shall continue to recover the ad- 
vance betterment charges from the land- 
owners and occupiers under Section 5-A 
of the Act till Kharif crop 1977, that is, 
till September 30, 1977, and for the Rabi 
crop starting from October 1, 1977, tae 
State Government will be entitled to re- 
cover the betterment charges only if by 
that time the schedules under Section 4 
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of the Act are finalised. In case of the 
non-finalisation of the schedules by Sep- 
tember 30, 1977, recovery of advance þet- 
terment charges under Section 5-A will 
not be made thereafter. We have men- 
tioned the date September 30, 1977, be- 
cause it was on 19-9-1974, when C. W. 
No. 2446 of 1974 (Punj) Sheo Kumar v. 
State of Haryana was decided by ithe 
Division Bench, that the Advocate-Gene- 
ral had given an assurance that the State 
Government would finalise the schedules 
within three years and he has stuck to 
that assurance before us, This date has, 
therefore, been fixed with his consent and 
agreement. 


13. The learned Advocate-Gene- 
ral, in the first place, tried to argue that 
if a statutory provision is held to be 
valid, the Court should not restrain the 
State Government from taking proceed- 
ings or action thereunder. This rule, 


‘however, cannot be said to apply in the 


case of a statutory provision making an 
interim arrangement. Such an arrange- 
ment is by its very nature of a short 
duration and if it is allowed to continue, 
as if it is a provision for permanent ar- 
rangement, it will amount to abuse of 
power under that provision. In the judg- 
ment of M. R. Sharma, J., in Baru Singh 
Malik’s case (supra), there appears to be 
a factual mistake as to the crop from 
which the levy of advance betterment 
charges commenced. .The learned Judge 
has mentioned Khariff 1954 wherdas ‘t 
should be Kharif 1958, Even from that 
date, more than sixteen years have al- 
ready expired without the State Govern- 
ment having finalised the schedules, The 
learned Advocate-General frankly sub- 
mitted that the delay had been caused by 
the inaction of the Punjab Government 
prior to November, 1966, and after the 
formation of the State of Haryana, no 
responsible officer realised that the sche- 
dules had to be finalised in order to de- 
termine the amount of betterment char- 
ges and recovery thereof under Section 4 
of the Act, The interim arrangement pro- 
vided for in Section 5-A of the Act, which 
had been acted upon by the State of Pun- 
jab prior to November 1, 1966, continued 
to be in vogue and the attention of the 
Haryana Government was drawn to this 
matter only after the decision of M. R. 
Sharma, J., in Baru Singh Malik’s case, 
letters patent appeal against which was 
dismissed by a Division Bench. We con- 
sider this explanation to be satisfactory 
and, therefore, have decided to allow the 
time of three years with effect from Sep- 
tember 30, 1974, as was asked for by the 
learned Advocate-General. 


14. The learned Advocate-Gene- 
ral has also assured that till September 
30, 1977, the rate of advance betterment 
charges recoverable for each crop will 
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pellant or respondent to be made a party and 
proceed with the appeal, and the question of 
abatement would arise only when no such 
application is made within the prescribed time. 
The question which therefore arises for con- 
sideration is whether any of the legal repre- 
sentatives of the deceased Aladin was on the 
record already, or had been brought on the 
record within the prescribed time limit, and 
Be estate could be said to be represented by 
im. 

The point arose for consideration before 
a Division Bench of this Court in Poonam 
Chand v. Motilal, ILR (1955) 5 Raj 77 = 
(AIR 1954 Raj 287) where Motilal, one of the 
respondents, died during the pendency of the 
appeal and, while an application was made 
to bring two of his minor sons on the record 
within the prescribed time limit, the prayer 
for bringing his youngest son on the record 
was barred by time. Jt was held that, in 
the absence of fraud or collusion, the two 
legal representatives who were brought on 
the record within time sufficiently represented 
the estate of the deceased and it was not 
necessary to ask for bringing the third legal 
representative on the record. It was observ- 
ed that as the existence of the third legal re- 
presentative had come to notice, he could be 
brought on the record even after the expiry 
of the period of limitation. The case was 
thus decided on the principle of the sufficiency 
of the representation of the estate of the 
deceased. 


4. The question of sufficiency of re- 
presentation in such cases arose for considera- 
tion before their Lordships of the Supreme 
Court also in Daya Ram v. Shyam Sundari, 
AIR 1965 SC 1049. There two of the legal 
representatives of Shyam Sundari were not 
brought on the record’ within the time limit 
prescribed by law, and the question arose 
whether the omission rendered the appeal in- 
competent? Their Lordships examined the 
matter with due regard to the provisions of 
Order XXII, Rule 4, Civil P. C. and addres- 
sed themselves to the specific question whe- 
ther it was the intention of the legislature that 
unless each and every one of the legal repre- 
sentatives or the deceased was brought on re- 
cord, there was no proper constitution of the 
appeal, and answered it as follows,— 

“The almost universal consensus of 
opinion of all the High Courts is that where 
a plaintiff or an appellant after diligent and 
bona fide enquiry ascertains who the legal re- 
presentatives of a deceased defendant or res- 
pondent are and brings them on record with- 
in the time limited by law, there is no abate- 
ment of the suit or appeal, that the impleaded 
legal representatives sufficiently represent the 
estate of the deceased and that a decision ob- 
tained with them on record will bind not 
merely those impleaded but the entire estate 
including those not brought on record.” 

In laying this principle of law, their Lordships 
made a reference to a decision of their Lord- 
ships of the Madras High Court in Kadir 
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Mohideen v. Muthukrishna Ayyar, (1903) ILR 
26 Mad 230 where it was held that this would 
be so even if the person brought on the re- 
cord was only one of the several legal repre- 
sentatives or was not the true legal represen- 
tative. Their Lordships of the Supreme Court 
upheld the Madras view and went on to ob- 
serve as follows,— 

“In a case where the person brought on 

record is a legal representative we consider 
that it would be consonant with justice and 
principle that in the absence of fraud or collu- 
sion the bringing on record of such a legal 
representative is sufficient to prevent the suit 
or the appeal from abating. We have not 
been referred to any principle of construc- 
tion of Order 22, Rule 4 or of the law which 
would militate against this view.” 
It is thus beyond controversy that the ques- 
tion of abatement for failure to bring one of 
the legal representatives on the record within 
the prescribed time-limit, has to be examin- 
ed with reference to the question of the suf- 
ficiency of the representation of the deceased, 
and an appeal will not therefore abate for 
the omission to bring the remaining legal re- 
representatives on the record in time. But 
when it is brought to the notice of the Court 
that some of the legal representatives have 
not been brought on the record, it would of 
course be the duty of the appellant to bring 
them also on the record to complete the) 
array of the parties. 

5. The decision in Daya Ram’s case 
AIR 1965 SC 1049 was specifically considercd 
and followed by their Lordships of the 
Supreme Court in Dolai Maliko v. Krushna 
Chandra Patnaik, AIR 1967 SC 49. There 
one of the appellants had died but some of 
bis heirs were not brought on the record as 
his legal representatives within the prescribed 
time-limit. There was therefore no question 
of an enquiry into the bona fides or the dili- 
gence on the part of those of the appellants 
who were brought on the record within the 
prescribed time-limit. Moreover it was a 
case where the heirs who had been left out 
included female heirs who could not be re- 
presented by the widow and the major son 
who had been brought on the record in time. 

The High Court held that as all the 
heirs of the deceased had not been brought 
on the record, the appeal had abated because 
of the omission of a minor son, a married 
daughter and an unmarried daughter. Their 
Lordships of the Supreme Court addressed 
themselves to the question whether the estate 
of the deceased appellant could be said to 
be sufficiently represented in spite of that 
omission, and followed their earlier view in 
Daya Ram’s case AIR 1965 SC 1049 that 
in a case where the person brought on re- 
cord was a legal representative, it would be; 
consonant with justice and principle that in! 
the absence of fraud and collusion the bring 
ing on record of such a legal Pepreecntaiuel 
was sufficient to save the appeal from abate-; 
ment. Their Lordships went on to observe) 
as follows,— | 
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E this ıs a case where one of the 
appellants died and his heirs have to be 
brought on record. In such a case there is 
no question of any diligent or bona fide en- 
quiry for the deceased appellant’s heirs must 
be known to the heirs who applied for being 
brought on the record. Even so we are of 
opinion that unless there is fraud or collu- 
sion or there are other circumstances which 
indicate that there has not been a fair or 
real trial or that against the absent heir there 
was a special case which was not and could 
not be tried in the proceeding, there is no 
reason why the heirs who have applied for 
being brought on record should not be held 
to represent the entire estate including the 
interests of the heirs not brought on the 
record.” 

6. This was followed by a decision of 
their Lordships of the Supreme Court in 
Mahabir Prasad v. Jage Ram, AIR 1971 SC 
742. That was a case where a decree for 
rent was obtained by Mahabir Prasad, his 
mother Smt. Gunwanti Devi and his wife Smt. 
Saroj Devi. The execution court held that 
the decree was not executable and dismissed 
the execution application. Mahabir Prasad 
filed an appeal and impleaded Smt. Gunwanti 
Devi and Smt. Saroj Devi as party-respond- 
ents. Smt. Saroj Devi died during the pen- 
dency of the appeal, and her name was struck 
off on the application of Mahabir Prasad. 
The High Court dismissed the appeal hold- 
ing that it had abated as the heirs and legal 
representatives of Smt. Saroj Devi were not 
brought on the record within the period of 
limitation. Their Lordships of the Supreme 
Court once again examined the principle of 
sufficiency of representation in such cases and 
held as follows,— 

“Where in a proceeding a party dies and 

one of the legal representatives is already on 
the record in another capacity, itis only neces- 
sary that he should be described by an ap- 
propriate application made in that behalf that 
he is also on the record, as an heir and legal 
representative. Even if there are other heirs 
and legal representatives and no application 
for impleading them is made within the period 
of limitation prescribed by the Limitation Act 
the proceeding will not abate.” 
So as Mahabir Prasad was one of the heirs 
of Saroj Devi, it was held that there could 
be no abatement merely because no formal 
application for showing him as an heir and 
legal representative had beeg made. It is 
therefore well settled that in a case where one 
of the legal representatives of the deceased 
appellant or respondent is already on the re- 
cord, even though in another capacity, the 
proceeding will not abate simply because the 
other legal representatives are there and an 
application has not been made in time to 
bring them on the record. 

7. In view of the above decisions of 
their Lordships of the Supreme Court, which 
declare the law on the subject, we have no 
doubt that as Ladu, who was one of the legal 
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represeniatives of Aladin, was already on the 
record zs an appellant in the second appeal 
before the Board of Revenue, it was not 
permissible for the learned members of the 
Board to hold that the appeal had abated, 
and we have no doubt that their impugned 
judgment suffers from an error of law ap- 
parent on the face of the record which must 
be corrected by way of certiorari. 


8. We have gone through Rameshwar 
Prasad v. Shambehari Lal Jagannath, AIR 
1963 SC 1901 to which reference has been 
made in the impugned judgment of the Board 
of Revenue, but that was quite a different case 
where the appeal had already abated against 
one of the appellants (under Order XXII, 
Rule 3, Civil P. C.) as no application had 
been made for bringing his legal representa- 
tives on the record within the prescribed time 
limit. But this is not so in the present case. 
As has been stated, Aladin’s son Ladu was 
already on the record and the appeal had not 
abated against Aladin. That case cannot 
therefore govern the decision in the present 
case. We have also gone through Ramagya 
Prasad Gupta v. Murli Frasad, AIR 1972 
SC 1181 on which reliance has been placed 
by Mr. Parekh on behalf of the respondents, 
but that was also a different case where one 
of the respondents had died during the pen- 
dency of the appeal and none of his legal 
representatives had been brought on record 
within tke period of limitation prescribed for 
the purpose. 

9. Mr. Parekh has invited our atten- 
tion to the decision in Lilo Sonar v. Jhagru 
Sahu, AIR 1925 Pat 123; Mt. Hifsa Khatoon 
y. Mohammad Salimar Rahman, AIR 1959 
Pat 254 (FB); Gauri Shankar Singh v. Smt. 
Jwalamukhi Devi, AIR 1962 Pat 392; 
Barmeshwar Nath Prasad Singh v. Babu Kuer 
Rai, AIR 1964 Pat 116 and Parhlad Jha v. 
Sonelal Mahton, AIR 1974 Pat 338. He has 
also made a reference to the decisions of 
learned Single Judges of this Court in Roop- 
chand v. Mithalal, AIR 1959 Raj 17; Jawari 
Mal v. Mangi Lal, 1961 Raj LW 132 and 
Nathu v. Laxmi Narain, AIR 1974 Raj 153. 
They were rendered on their peculiar facts 
and it is not necessary fcr us to consider 
them in details because of the declaration of 
the law by their Lordships of the Supreme 
Court in the cases mentioned above. 

10. In the result, the writ petition js 
allowed, the impugned judgments Annexures 
F and G of the Board of Revenue dated 
November 8, 1967 and December 20, 1967 are 
set aside and the learned Members of the 
Board of Revenue are directed to dispose of 
the appeal according to the law, after bring- 
ing the remaining heirs of the deceased Aladin 
on the record to. complete the array of the 
parties. Costs in this court will abide the 
final result. 

' Petition allowed. 


Bae 
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Smt. Sunderdevi and another, Appellants- 
v. Manakchand and others, Respondents. 


Second Appeal No. 308 of 1967, D/- 
§-9-1975°. 

(A) Hindu Succession Act (1956), Sec- 
tion 14 — Will executed by Hindu widow of 
widow's estate prior to Act — Death of 
widow after Act came into force — Will is 
valid — Validity of will should be judged 
from the time it is to take effect —- (Succes- 
sion Act (1925), Section 90). 


Where a Hindu widow, who had execut- 
ed a will of her widow’s estate (in her hus- 
band’s property) in her possession before the 
Act of 1956 came into force, dies after the 
Act came into force, thé will cannot be held 
to be invalid simply because it was made at 
a time when the widow had no right to be- 

ueath her widow’s estate, the reason being 

at the will speaks at the death of the 
testator and not at the time of its execution. 
The restriction which the Hindu law imposed 
on her right to dispose of widow’s estate was 
not absolute. And whatever incapacity was 
imposed by the Hindu law on her right to 
dispose of her widow’s estate possessed by her 
was removed before her death by the Act 
of 1956. That Act made her absolute owner 
of all such property which was inherited by 
her on the death of her husband and was in 
her possession, (Para 5A) 


The property, which a person does not 
possess or own or has no power to dispose of 
at the time of the will, may be 
bequeathed and such a will would be valid 
provided the testator happened to be the 
owner at the time of his death. ILR (1953 
8 Raj 1018 and Halsbury’s Laws- of Englan 
(Hailsham Edition) Vol, 34 Para 291 at p. 


236, Rel. on. (Para 5A) 
Cases Referred: Chronological Paras 
ILR (1958) 8 Raj 1018 5A 


Sumerchand Bhandari and Rajesh Baliya 
for Appellants; M. C. Bhandari and Dalveer 
Bhandari, for Respondents. 


JUDGMENT:— This is a second ap- 
peal by the defendants in a suit for declara- 
tion under Order 21, Rule 68, C. P. C. 

2. The facts giving rise to this ap- 
peal are that the plaintiff-respondent Manak- 
chand (decree-holder) obtained a money de- 
cree against the defendant No. 3 Moolchand 
({udgment-debtor) and attached half share in 
the property described in para No, 1 of the 
plaint alleging that the judgment-debtor 
Moolchand owned half-share in it. The de- 
fond aye pe elent Mst. Sunderdevi, wife of 
Duli Chand and Mst. Chukabai wife of Mool- 


*(Against judgment and decree of the Dist- 
rict Judge, Ajmer in Civil Appeal No, 65 of 
1966 D/- 13-4-1967). 
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chand (objector) moved an objection petition 
under Order 21, Rule 58, C. P. C. and as- 
serted that the judgment-debtor Moolchand 
was entitled to only one-fourth share in the 
property in dispute and the rest 3/4th share 
was owned and possessed by them. ‘he ob- 
jection petition was allowed by the execut- 
ing court and ‘8/4th share in the property was 
released from attachment. The decree-holder 
Manakchand then instituted the present suit 
for declaration that the judgment-debtor 
Moolchand be declared owner of the half- 
share in the property. The plaintiff alleged 
that the property initially belonged to the 
Joint Hindu Family of two brothers Hanut- 
mal and Mangilal and after the formers 
death, the property by rule of survivorship 
devolved upon Mangilal, The widow of 
Hanutmal Mst. Phephabai inherited no share 
in the property. After the death of Man- 
gilal, the plaintiff alleged that the property 

evolved upon his two sons Moolchand and 
Dulichand,, each having half-share in the 
property. The defendant-appellants, that is, 
the objectors admitted that the property 
initially belonged to two brothers Hanutmal 
and Mangilal but they denied that on the 
death of Hanutmal the property devolved 
upon Mangilal. According to them, half- 
share in the propatly belonging to Hanu- 
tmal devolved upon Hanutmal’s widow Mst. 
Pephabai who remained in occupation of 
her husband’s: half-share in the property upto 
the date of her death which took place on 
Sawan Sudi 15, Smt. year 2019. As regards 
the remaining half-share the defendant-ap- 
pellants pleaded that after the death of Man- 
gilal, his half-share was inherited by his two 


sons Dulichand and Mool Chand in equal 
shares, The defendant-appellants further 
pleaded that Mst, Pephabai gave her half- 


share in the property by a registered will 
dated 2-9-1958 to the defendant-objectors 
in equal shares. they further pleaded that 
Dulichand gifted his one-fourth share in the 
property to his wife Mst. Sunder Devi, de- 
fendant No. 1, by a registered gift-deed dated 
5-1-1958. In these circumstances, it was 
pleaded that the defendant No. 1 Mst. Sunder 
Devi became the owner of the half-share, de- 
fendant No. 2 Chukabai of one-fourth share 
and defendant No, 3 Moolchand of one-fourth 
share. The trial court after framing proper 
issues and after evidence dismissed the plain- 
tiffs suit holding that the defendant No. 3 
Moolchand had only one-fourth share in the 
property. The ee District Judge, Ajmer, 
on appeal by the plaintiff-decree-holder re- 
corded the following findings:— 

1. That there was nothing on the record 
to show that the property in dispute was 
a coparcenary property or joint family pro- 
perty of Hanutmal and Mangilal. Both 
Hanutma] and Mangilal were co-owners as 
they jointly purchased the property in dis-° 
pute, 

2. That on the death of Hanutmal half- 
share in the property was inherited by his 
widow Mst. Pephabai as: limited owner. 
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8. That the will Ex. A/4 was executed 
on 2-9-1958 by Mst. Pephabai in favour of 
the defendant-objectors’ Mst. Sunder Devi 
and Mst. Chukabai. 

4, That the will Ex, A/4 when executed 
on 2-9-1953 was a nullity, because in the year 
1953 Mst. Pephabai was only a limited owner 
and she had at that time no authority to ex- 
ecute the will. 

3. Dealing with the last finding 
which resulted in setting aside the judgment 
of the trial Court, the learned District Judge 
observed: 

“To take the best of the defendants’ case, 
Smt. Phephabai succeeded her husband 
Hanutmal. The exacť year of the death of 
Hanutmal has not come on record but it is 
an admitted fact that Hanutmal expired be- 
fore his brother Mangilal and defendant Mool 


Chand when examined on 7-12-1965 deposed © 


that Mangilal had expired about 25 years 
back. So this can safely be said that Smt. 
Phephabai succeeded her husband as. a limit- 
ed owner only, Now before the passing of 
the Hindu Succession Act, 1956, a widow or 
other limited heir had no power to alienate 
the estate inherited by her from the deceased 
owner except for religious or charitable pur- 
poses or other purposes amounting to legal 
necessity. Not only this, the widow or other 
limited heir could riot in any case dispose of 
by will the property inherited by her or any 
portion thereof whether the property be 
movable or immovable vide Section 180 of 
the Hindu Law by Mulla (18th Edition), Will 
Ex. A/4 shows that it was executed on 2-9- 
1958. Apparently, at that time, Smt. Phep- 
habai had no legal authority to execute the 
same or to dispose of the property in dis- 
pute in the manner mentioned in the will. In 
this connection, it was urged by the learned 
counsel for the respondents that the will was 
to take effect after the death of Smt. Phepha- 
bai and as she expired after the coming: into 
force of the Hindu Succession Act, it should 
be held that defendants Nos. 1 and 2 Smt. 
Sunderdevi and Smt. Chukabai have got 
half-share in the house in dispute through 
that will. I am afraid I am not in agreement 
with this proposition. If' the will when ex- 
ecuted in the year 1953 was a nullity, as it 
really was, it cannot be said that due to 
change of law thereafter, it became effective 
as Smt. Phephabai died after the coming into 
force of the Hindu Succession Act. The sim- 
ple reason for this is that in the year 1953 
when this will was executed? it was nothing 
but a waste paper and the document was 
a nullity. The matter would have been dif- 


ferent, of course, if Smt. Phephabai after the . 


coming into force of the Hindu Succession 
Act executed fresh will in anybody’s favour 
but that was apparently not done, In this 
view of the matter, I am of the opinion that 
"the will Ex. A/4 was executed at the time 
when its executant Smt. Phephabai had no 
authority to execute it and it being a nullity 
the property mentioned in it did not pass on 
to defendants Nos. 1 and 2. In other words, 
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after the death of Smt. Phephabai, both the 
brothers: Moolchand and Dulichand came to 
be the owners of the other half portion of the 
house also and, as such, Moolchand has got 
half-share in the property.” 


In view of the above finding, the learned Dis- 
trict Judge aliowed. the appeal, decreed the 
suit and declared that Moolchand judgment- 
debtor has got half-share in the property in 
dispute. Aggrieved by the said decree, the 
objectors, namely, the defendant No. 1 Mst. 
Sunderdevi and defendant No. 2 Mst., Chuka- 
bai had preferred this second appeal. 


4, There is no doubt that Mst. 
Phephabai had inherited half-share in the 
sroperty after the death of her husband as a 
imited owner and she had ne authority to 
will away her half-share on 2-9-1953. It is 
proved from the evidence on the record and 
it was also admitted before the trial court 
that Mst. Phephabai was in possession of 
her husband’s half-share till her death which 
took place after the coming into force of the 
Hindu Succession Act, 1956. Section 14 of 
the Hindu Succession Act, 1956 made her ab- 
solute owner in respect of the half-share of 
the property inherited by her from her hus- 
band, Mst. Phephabai therefore at the time 
of her death had full authority to will away 
her husband’s property. The appellants’ 
learned advocate contends that although the 
will was executed at a time when Mst. Phe- 
phabai, had no authority to dispose of her 
widow’s estate but since the will was to take 
effect after her death, and admittedly at that 
time she had unfettered capacity to dispose 
oh ee said property, the will was perfectly 
valid. 


5. The important point which arises 
for consideration in this appeal is therefore 
whether the validity of the will like the one 
in the present case should be judged from 
the time it is executed or from the time it 
is to take effect. 

5A. Section 90 of the Indian Succes- 
sion Act, 1925, runs as under: . 

“Section 90.— The description contain- 
ed in a will of property, the subject of gift, 
shall, unless a contrary intention appears by 
the will, be deemed to refer to and com- 
prise the property answering that description 
at the death of the testator.” 


This section was interpreted by a Division 
Bench of this Court in Mst. Sirekanwar v. 
Kanwarlal, ILR (1953) 3 Raj 1013. It was 
laid down that “unless a contrary intention 
appears by the will itself, the will should be 
interpreted _as speaking at the death of the 
testator.” It was further observed— 

“The effect of this section is that a be- 
quest passes not that property which the tes- 
tdtor means to leave at the time of executing 
the will but whatever is in existence at the 
time of his death. ... 0.0.00... 00. eee eee 
and on this principle the will would speak as 
at the death of the testator and not as-at the 
time it is made,” ' 
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In Sirekanwar’s case (supra), it was argued 
that the will which was originally invalid 
could not be validated later on because the 
family stood divided at the time of the testa- 
tors death. Repelling this argument, their 
Lordships observed as under :— 

“This argument, though plausible, does 
not appear to be sound, The analogy of 
a minor or a person of an unsound mind can- 
not be justly applied to a member of a joint 
family who is major and of sound mind. In 
the case of a person who is a minor or of 
unsound mind there is an inherent incapacity 
to make any valid disposition. In the case 
of a member of a joint family, he is not in- 
herently incapable to make any disposition. 
If he has any separate property, he can cer- 
tainly dispose it of in any manner he likes. 
The restriction which the Hindu Law impos- 
ed on him is only with regard to the property 
which is joint. If such property, therefore 
becomes separate before his death, his origi- 
nal incapability to dispose of that property 
is automatically removed and if he has not 
revoked his poe will, there is no reason 
why it should not take effect. As regards 
the principle that a Hindu cannot by will be- 
queath property which he could not alienate 
by gift, it may be pointed out that this only 
means that he cannot will away that pro- 
perty which he could not validly give in gift 
at the time of his death. If Kishenlal had 
died as a member of joint family, the will 
made by him would certainly have been in- 
valid because at the time of his death, the 
right of Kanwarlal’s survivorship as a copar- 
cener would have come in conflict with Mst. 
Sirekanwar’s right by devise, But since the 
family was divided before his death and a 
preliminary decree was passed, the will was 
perfectly valid at the time of his death and 
simply because it was made at a time when 
he was a member of the joint family, it can- 
not be held to be invalid.” 


It is thus abundantly clear that the property, 
which a person does not possess or own or 
has no power to dispose of at the time of the 
will, may be bequeathed and such a will 
would be valid provided the testator happen- 
ed to be the owner at the time of his death. 
The analogy of a minor or a person of un- 
sound mind cannot be applied to the case of 
a widow. In the present case, even in 1958 
Mst. Phephabai could alienate the estate in- 
herited by her from her deceased husband for 
religious or charitable purposes or other pur- 
poses amounting to legal necessity. She was 
also not incapable to dispose of her stridhan 
by way of will. It, therefore, cannot be said 
that there was any inherent incapacity in 
ease of Mst. Phepha Bai to make any valid 
disposition. The restriction which Hindu 
Law imposed on her right to dispose of 
widow’s estate was not absolute. And what- 
ever incapability was imposed by the Hindu 
Law on her right to dispose of her widow’s 
estate possessed by her was removed on com- 
ing into force of the Hindu Succession Act, 
1956. That Act made her absolute owner of 
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all such property which was inherited by her 
on the death of her husband and was in her 
possession. If Mst. Phepha Bai had be- 
queathed widow’s estate possessed by her 
after coming- into force of the Hindu Succes- 
sion Act, 1956, such disposition would have 
been valid, because at that time she had 
unfettered right to do so. Now, in the pre- 
sent case, as there was no inherent incapacity 
to dispose of widow’s estate and further what- 
ever incapacity was there in 1958, it was re- 
moved before her death by the Hindu Suc- 
cession Act, 1956, the will cannot be held to 
be invalid simply because it was made at a 
time when Mst. Phephabai had no right to 
bequeath her widow’s estate, the reason be- 
ing that the wil] speaks at the death of the 
testator and not at the time of its execution. 


6. In Halsbury’s Laws of England, 
Vol, 84 (Hailsham Edition), Para 291 at 
page 236, it is laid down :— 


“A will unless a contrary intention ap- 
pears therein must be construed, with re- 
ference to the real estate and personal estate 
comprised in it, to speak and take effect as 
if it had been executed immediately before 
the death of the testator and as if the condi- 
tion of things to which it refers in this res- 
pets that existing immediately before his 

eath. 
In this view of the matter, the decision of 
the learned District Judge cannot be upheld. 


7. The appeal is, therefore, allowed, 
the judgment and decree of the learned Dist- 
rict Judge are set aside and those of the trial 
court are restored. The appellants shall get 
costs from the plaintiff-respondent of all the 


three courts. 
Appeal allowed. 
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Mishrilal, Appellant v. Pukhraj 
others, Respondents. 
Second Appeal No. 286 of 1967, D/- 
2-9-1975*, : i 
(A) Civil P. C. (1908), Order 32, R. 3 (5) 
— A refusing to act as guardian of his minor 
sons, guardian-ad-litem appointed to defend 
them — Suit decreed — Appeal by defen- 
dants in which A represented minor sons in- 
stead of guardian-ad-litem — Dismissal of 
appeal — Second appeal by one of sons al- 
leging that he had become major — Main- 
tainability. 
_. As A, one of the defendants in the suit, 
did not accept to act as guardian for his 
minor sons, an Advocate was ‘appointed 


and 


. . as 
goardian an Hem for the minors. The suit 
eing decreed, the defendants preferred an 





ae judgment and decree of Civil Judge, 
ET ao Appeal No. 71 of 1965 D/- 


a 
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appeal in which A represented his minor sons 
instead of the guardian-ad-litem. The a 
ointment of the Advocate as guardian-ad- 
item was not terminated. On the dismissal 
of the appeal, M, one of the sons of A, alone 
filed a second appeal alleging that he had 
attained the age of majority. 


Held, that the only person competent to 
file an appeal on behalf ofM inthe lower ap- 
pellate Court was the guardian-ad-litem. As it 
was not so filed, the appeal was not valid. As 
there was no valid appeal by M in the lower 
appellate court, he had no right to file the 
second appeal. Case law relied on. 

(Para 6) 

Cases ‘ Referred: Chronological Paras 
AIR 1956 All 310 = 1956 All LJ 45 (FB) 4 
AIR 1958 Orissa 848 = 18 Cut LT 315 4 
AIR 1958 Pepsu 129 = ILR (1952) Patiala 
4 


197 
AIR 1942 Pat 848 = 28 Pat LT 162 4 


A. L. Dave, for Appellant; Hastimal 
Parikh, for Respondents. 


JUDGMENT:— This is an appeal by 
one of the defendants, namely, Mishrilal 
against the judgment and decree of the Civil 
Judge, Sirohi, in a suit for perpetual injunc- 
tion, 

2. The learned counsel for the plain- 
tiff-respondents Mr. H. M. Parikh has raised 
a preliminary objection as to the maintain- 
ability of the appeal. According to him, the 
appeal is not maintainable by the appellant 
Mishrilal. 

. _ In order to appreciate the preli- 
minary objection taken up by Mr. Parikh, 
it is necessary to narrate some relevant facts 
of the case. : 

4. The plaintiffs Pukhraj, Babhoot 
Mal, Umedmal, Premchand, (now dead) Jeevraj 
and Deepchand, who are respondents Nos. 1 
to 6 in this appeal, instituted a suit for per- 
manent injunction against the appellant Mish- 
rilal, his brothers Ghanshyamlal, Devi 
and Premshanker and his father Purshottam 
on 24-7-1962 in the Court of the Munsif, 
Bali. Mishrilal and Premshanker were shown 
as minors, aged 13 and 10 years respectively 
on the date of the suit, Since Purshottam the 
father of the minors, did not accept to act 
as guardian for his minor sons, Shri Raghu- 
nath Parihar, Advocate, was appointed as 
guardian-ad-litem of minors Mishrila] and 
Premshanker under Order 32, Rule 8 CPC. 
The trial court decreed thg suit against the 
defendants. An appeal was then filed by the 
defendants including the minors Mishrilal and 
Premshanker in the Court of the Civil Judge, 
Sirohi, on 18-12-1965. In this appeal, Purshot- 
tam represented his minor sons Mishrilal and 
Premshanker instead of Shri Raghunath Par- 
ihar, Advocate, appointed as guardian-ac-litem 
by the trial court. The learned Civil Judge, 
Sirohi, after hearing the parties dismissed the 
appeal on merits. Mishrilal alone has now 

referred this second appeal alleging that he 
had attained the age of majority. The other 
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defendants along with the plaintiffs were im- 
pleaded as respondents. 


5. ` The contention of Mr. Parikh is 
that since Shri Kokau Parihar, Advocate, 
had been appointed guardian-ad-litem by the 
trial court, the appeal before the learned Civil 
Judge should have been filed on behalf of the 
minor Mishrilal under the guardianship of Shri 
Raghunath Parihar instead of his father Pur- 
shottam. It is further contended that under 
Order 82, Rule 3 (5) CPC the guardian-ad- 
litem continues to be the guardian through- 
out the proceedings including the proceed- 
ings in the appellate court. He further urges 
that since no proper appeal was preferred in 
the lower appellate court on behalf of Mis- 
hrilal, this second appeal by him is wholly 


misconceived, untenable and incompetent. 


6. Sub-rule (5) of Rule 8 of O. 32 
CPC runs as under :— 

“Sub-rule (5)-— 

person appointed under sub-rule (1) 

to be guardian for the suit for a minor shall. 
unless his appointment is terminated. by retire- 
ment or removal .or death, continue as such 
throughout all proceedings arising out of the 
suit including proceedings in any appellate 
or revisional court and any proceedings in 
the execution of a decree.” 


This sub-rule (5) was inserted by the Code 
of Civil Procedure (Third Amendment) Act 
(XVI of 1987). Prior to that, there was no 
Statutory provision as to the nature of the 
guardian-ad-litem appointed whether he con- 
tinued only during the pendency of the suit 
or he continued during the pendency of the 
entire lis, Sub-rule (5) provides that a per- 
son appointed to be guardian for the suit for 
a minor shall, unless his appointment is ter- 
minated by retirement or removal or death, 
continue as such throughout all proceedings 
arising out of the suit including proceedings 
in any appellate or revisional court and any 
proceedings in the execution of a decree, It 
is thus abundantly clear that under this sub- 
rule (5) the guardian of the minor who had 
been appointed in the suit while it was pend- 
ing in the trial Court must continue even dur- 
ing the appellate proceedings, unless his ap- 
pointment is terminated by retirement, removal 
or death. In the present case, admittedly 
the appeal before the lower appellate court 
was filed by Purshottam representing Mishri- 
lal instead of Shri Raghunath Paribar Ad- 
vocate who had been appointed guardian-ad- 
litem .by the trial court. There is no sugges- 
tion that the appointment of Shri Raghunath 
Parihar as guardian-ad-litem of the minor 
Mishrilal was ever terminated by his retire- - 
ment, removal or death, In the circum- 
stances, Purshottam representing his minor son 
had no authority to file the appeal on behalf 
of the minor Mishrilal. The only person 
competent to file an appeal on behalf of Mis- 
hrilal was Shri Raghunath Parihar Advocate. 
The appeal before the lower appellate court 
so far as the appellant Mishrilal was concern- 
ed was thus not filed by a competent person, 


i 
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and it cannot be treated as a valid appeal in 
the eye of law on behalf of the minor Mis- 
hrilal. I am supported in my view by seve- 
ral authorities including the Full Bench de- 
cision of the Allahabad, High Court in Rajbe- 
hari Lal v. Dr. Mahabir Prasad AIR 1956 All 
810 (FB) and the Division Bench decisions 
in Sultansing v. Rachhpal AIR 1953 Pepsu 
129, Gulabchand v. Mt. Kishori Kuer AIR 1942 
Pat 348 and Arakhito Ranto v. Pratito Ranto 
AIR 1958 Orissa 348. It is not disputed be- 
fore me that in case there was no valid ap- 
peal by Mishrilal before the lower appellate 
Court, Mishrilal had no right to file the pre- 
sent second appeal before this Court. 


7. The preliminary objection taken 
up by the learned counsel for the plaintiff- 
respondents thus succeeds and consequently 
the appeal fails and it is dismissed with uo 
order as to costs, 

Appeal dismissed. 
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M/s. Sohan Lal Loonkaran, Petitioner v. 
State of Rajasthan and others, Respondents. 


Civil Writ Petn. No. 2458 of 1974, D/- 
15-3-1975. 


(A) Essential Commodities Act (1955), 
Section 5 — Central Government Notification 
No, 1844 dated 18-6-1966, para (a) (ii) — 
Rajasthan (Display of Prices of Essential 
Commodities) Order (1966), Clause 5-A — 
Validity — Original order made with prior 
concurrence of Central Government 
Amendment: of — Prior concurrence also 
necessary — Held, Cl. 5-A is void for want 
of prior concurrence of Central Government 
and directions of Collector based on that 
clause are also void. (General Clauses Act 
(1897), Section 21). 


Where the State Goverament made the 
Rajasthan (Display of Prices of Essential 
Commodities) Order (1966) in exercise of the 
powers conferred by Section 8 read with 
Notification No. 1844 with prior concurrence 
of the Central Government, it cannot by 
Notification introduce a new Clause 5-A in 
the said Order without the prior concur- 
rence of the Centrá] Government. Such 
amendment and orders of the Collector based 
thereon would have to be struck down, as 
void, (Paras 12, 18) 


— 


H. M. Parekh, for Petitioner; D, S. 
Shisodiya, Addl, Govt. Advocate, for the 
State. 

ORDER:— Only one short point has 


been argued in support of this writ petition 
and itis this—that Sec. 5-A inserted ia the 
Rajasthan (Display of Prices of Essential 
Commodities) Order, 1966 (which will herein- 
after be referred to -as ‘the order’) is ultra 
vires and void having been made without 
FS/GS/C144/75/KKK 
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concurrence of the Central 
and, therefore, the orders 
and Exhibit 2 dated 8 


the prior 
Government 
Exhibit-1 
1974 


prosecution launched against the petitioner 
a pursuance thereof are liable to be quash- 


2. In exercise of the powers con- 
ferred by Section 5 of the Essential Com- 
modities Act (Act No. 10 of 1955), the Cen- 
tral Government, vide S, O. No. 1844 dated. 
June 18, 1966, directed— 

“(a) that the powers conterred on it by 
sub-section (1) of Section 3 of the said Act 
to make orders to provide for the matters 
specified in clauses (d), (e), (£), (g), (h), (i). 
(ii), and (j) of sub-section (2) thereof shall, 
in relation to all commodities other than 
food-stuffs: and fertilisers (whether inorganic, 
organic or mixed), be exercisable also by a 
State Government or, in relation to a Union 
Territory, by the Administrator thereof, sub- 
ject to the following conditions, namely; 

1) XXX XXX XXX 

(ii) that all orders under clause (f) shall 
require the prior concurrence of the Central 


A Government; 
iii) xxx XXX XXX 
XXX XXX xxx” 
3. Section 8 of the Essential Com- 


modities Act, 1955 deals with “Powers to 
control production, supply, distribution etc., 
of essential commode? The relevant 
portion of this section reads as under: — 


_ “Q) If the Central Government is of 
opinion that it is necessary or expedient so 
to do for maintaining or increasing supplies 
of any essential commodity or tor securing 
their equitable distribution and availability 
at fair prices (or for securing any essential 
commodity for the defence of India or the 
efficient conduct of military operations), it 
may, by order, provide for regulating or pro- 
hibiting the production, supply and distribu- 
tion thereof and trade and commerce there- 
(2) Without prejudice to the generality 
of the powers conferred by sub-section (1), 
an order made thereunder may provide; 

(a) xxx 


XXX XXX 
(b) xxx XXX XXX 
c) XXX XXX XXX 
d) xxx XXX XXX 
e) XXX 


. 9 XXX XXX 

f) for requiring any person holding in 
stock any essentia] commodity to sell” the 
whole or a specified part of the stock to the 
Centra Government or a State Government 
or to an officer or agent of such Government 
or to such other person or class of persons 
and in such circumstances as may be specified 
in the order.” E 

. In exercise of the powers con- 
ferred by Section 3 of the Essential Com- 
modities Act, 1955 read with the notification 
No. 50/1844 dated June 18, 1966 with the 
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prior concurrence of the Central] Government 


the State Government made an order éalled _ 


the Rajasthan (Display of Prices of Essential 
Commodities) Order, 1966; Clause 5 of the 
Order provides that: 

‘No dealer shall— 


(i) sell to any person any article men- 
tioned in the schedule at a price higher than 
that specified in respect of such article in the 
list of prices; 

(ii) refuse to sel] such article to any 
person at the price so specified or marked; 

(iii) sell any article to any person without 
issuing a cash memo or a bill and without 
keeping a duplicate copy of such memo or bill: 


Provided that it shal] not be nezessary 
to issue such cash memo (giving particulars 
of the purchaser i, e. address etc.) or bill or 
to keep any such duplicate copy in respect 
_ of sale of any article costing not more than 
Rs. 7/- unless demanded by the purchaser.” 

5. By another notification No. F. 37 
(89) Ind (A) 66 dated 23 December, 1966, 
the Government of Rajasthan made an order 
to amend the Order and, inter alia, added the 
following new clause after cl, 5 (already ex- 
tracted above) : 


‘5-A(i) The Government or any com- 
petent officer, if so authorised in writing by 
the Government may, in respect ot any Es- 
sential Commodity issue directions to any 
dealer or class of dealers that such Essential 
Commodity shall be sold by him in such 
quantity or number, subject to such condi- 
tions, after such intervals and in such manners 
as may be specified in such directions. 

(ii) On and from the receipt, of such 
directions, the dealer shall be bound to com- 
ply with such directions.” 

6. The Collector, Barmer, issued the 
directions (Ex, 1) dated 8 May, 1974 in exer- 
cise of the powers conferred upon him by 
the aforesaid clause ‘5-A? whereby he ordered 
that the dealers in cement shall be entitled 
to sell only 30% of the cement.in their stock 
in the open market and the rest 70% shall 
be kept in reserve. He also directed that no 
dealer in cement shall export any cement 
outside the district of Barmer without written 
permission from the Collector. 

7. On the night of 6 September, 
1974 a truck loaded with 68 bags of cement 
was found standing outside the godown of 
the petitioner and a suspicion having been 
aroused that the cement emay be exported 
outside the district, investigation was made 
at the spot by the officer concerned and be- 
sides 68 bags of cement, some more cement 
was seized by the officer and a report was 
made to the Collector against the petitioner 
for violating the directions issued by the Col- 
lector vide his order dated 3 May, 1974 
(Ex. 1). The Collector by his order dated 14 
january, 1975 (Ex. s found that 49 more 

ags of cement were lying in the godown 
than revealed by the stock register of the 
petitioner and that 68 bags of cement loaded 
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in the truck were to be exported. Consequ- 
ently he directed that all the 1850 bags of 
cement lying in the godown of the petitioner 
shal] be confiscated and so also 68 bags of 
cement loaded in the truck. He further 
directed that the petitioner be prosecuted 
under Section 3/7 of the Essential Commodi- 
ties Act for defiance of his order. It appears 
that the petitioner was subsequently chal- 
laned in the court of Chief Judicial Magis- 
trate, Barmer. 

8. Aggrieved by the action of the 
Collector in confiscating the bags of cement 
and prosecuting him, the petitioner has filed 
this petition under Article 226 of the Con- 
stitution of India and prayed for granting 
the following reliefs:— 


(1) That the provisions of the Rajasthan 
(Display of Prices of Essential Commodities) 
Order, 1966 along with the amendment order 
be declared void, 

(2) That the orders Exhibits 1 and 2 
issued by the Collector be quashed. 

(8) That the respondents be restrained 
from interfering in any way with the busi- 
ness of purchase, sale and distribution of 
cement of the petitioner. 

(4) That the stock of the cement seized 
by the Collector be released and the proceed- 
ings started by him under Section 6A of the 
Essential Commodities Act, 1955 be quashed, 

(5) That the prosecution of the peti- 
tioner under Section 3/7 of the Essential 
Commodities Act in the Court of Chief Judi- 
cia] Magistrate, Barmer be quashed. 

(6) That the order of the Collector dated 
14 January, 1975 (Ex. 3) be quashed. 

9. The orders Exhibit 1 and’ Exhibit 
2 issued by the Collector, Barmer have 
already been withdrawn vide Ex. R/I and, 
therefore, relief No. 2 has become infructu- 
ous. 

10. During the pendency of this 
writ petition the Government of Rajasthan 
has promulgated the Rajasthan Cement 
(Licencing and Control} Order, 1974 under 
which licence for selling of cement has to be 
obtained. The relief No. 8 has also, there- 
fore, become infructuous, 

11. Learned counsel for the peti- 
tioner has given up the prayer for declaring 
the original Rajasthan (Display of Prices of 
Essential Commodities) Order, 1966 void 
and has, thus, confined himself, as already 
stated above, to one relief that clause 5-A 
inserted by way of amendment in the 
Order is void and the order Exhibit 8 passed 
by the Collector is liable to be quashed. 
His sole contention is that by virtue of para 
(a) (ii) of S. O. No. 1844 of :June 18, 1966 
read with Section 21 of the General Clauses 
Act, clause 5-A is void, inasmuch as it was 
introduced without the prior concurrence 
of the Central Government. There is no 
denying the fact that prior concurrence of 
the Central Government was not taken while 
issuing the Notification dated 28rd Decem- 
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ber, 1966. It has not been asserted in the 
reply that such a prior concurrence was 
taken. On the other hand, it has been plead- 
ed in para No. 4 of the reply that there was 
no necessity of taking such concurrence. This 
is conceded on behalf of the State Govern- 
ment also that no prior concurrence of the 
Central Government was taken. ‘The only 
greon, therefore, which survives for 
ecision is whether clause 5-A is valid in 
spite of there being no prior concurrence of 
the Central Government for inserting it in 
the order. 


12. Section 21 of the General Clauses 
Act (Act No. 10 of 1897) which is equiva- 
lent to Section 28 of the Rajasthan General 
Clauses Act, provides that where, by any 
Centra] Act or Regulation, a power to issue 
notifications, orders, rules, or bye-laws is 
conferred, then that power includes a power, 
exercisable in the like manner and subject to 
the like sanction and conditions, if any, to 
add to, amend, vary or rescind any notitica- 
tions, orders, rules or bye-laws so issued. 
There is a clear direction in the notification 
by the Central Government dated June 18, 
1966 that all orders under clause (f) shall 
require the prior concurrence of’ the Central 
Government. Admittedly the order as ori- 
inally promulgated by notification dated 19 
ugust, 1966 was issued with prior con- 
currence of the Central Government. The 
State Government has no doubt power to 
add to, amend or vary the order but that 
power must be exercised in the like manner 
and subject to the like sanction and condi- 
tions. It was, therefore, obligatory tor the 
State Government to have obtained the prior 
concurrence of the Central Government be- 
fore adding new clause 5-A to the order. 
Since it was not done, Section 5-A, so for 
as it relates to cement, is liable to be struck 
down. As a necessary corrolary, the directions 
issued by the Collector, Barmer (Ex. 1 and 
Ex, 2) were also void. 


18. There is no denying the fact that 
the impugned order dated 14 January, 1975 
(Ex. 3) was passed by the Collector for the 
alleged violation of his order (Ex. 1) and since 
Ex. 1 is void, the order (Ex. 8) must also 
fall, with the result, that the order directing 
confiscation of the cement as well as pro- 
secution of the petitioner must be quashed. 
14, In the result, I allow this writ 
petition, set aside the impugned order of the 
Collector, Barmer, dated 14 January, 1975 
(Ex. 8) and quash the direction given by him 
for confiscation of the bags of cement in 
question and prosecution of the petitioner. 
15. Let a copy of this order be sent 
to the Chief Judicial Magistrate, Barmer for 
dropping the criminal proceedings: instituted 
against the petitioner in pursuance of the 
orders Ex. 1 and Ex. 8. There will be no 
orders as to costs, 
Writ petition allowed. 
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jun Singh, Petitioner v. The State of 
Rajasthan and others, Respondents. ' 
Civil Writ Petition No. 1966 of 1975, 
D/- 30-7-1975. 
(A) Constitution of India, Articles 14, 
15 and i6 — Scope —- Articles form part of 
same constitutional Code of guarantee and 
supplement each other, 


Thus Article 16 really gives. effect to the 
doctrine of equality in the matter ot employ- 
ment or appointment to an office under the 
State and to the prohibition of discrimination 
guaranteed by Article 14 in such matters. 
AIR 1952 SC 128 and AIR 1961 SC 564 and 
AIR 1962 SC 36 and AIR 1968 SC 349, Rel. 
on. (Para 16) 

(B) Constitution of India, Articles 359 (1) 
and 16 — Presidential order D/- 27-6-19/5 
suspending enforcement of rights under Arti- 
cles 14, 21 and 22 — Interpretation and 
effect of — Enforcement of rights under 
Article 16 not affected. (Interpretation of 
Statutes). 


‘The Presidential order D/- 27-6-1975 
specifically refers to the rights conferred by 
Articles 14, 21 and 22 of the Constitution 
and the proceedings to enforce such rights 
would no doubt remain suspended so long as 
the emergency subsists. But the enforcement 
of the rights conferred upon by other Arti- 
cles included in Part III cannot be held to be 
impliedly suspended merely because the gene- 
ral right under Article 14 would remain sus- 
pended during the period of the emergency. 
Even if two interpretations were possible, 
then also such an interpretation should be 
given which- would advance the preservation 
of such of the fundamental rights which were 
not expressly taken away on account of the 
declaration of Emergency and the Presiden- 
Hal order issud in respect thereof. 

(Para 35) 

Hence the Presidential order does not 
have the effect of barring proceedings in res- 
pect of or suspending the enforcement of the 
rights conferred by Article 16 and matters 
in which relief is sought strictly on the basis 
of rights conferred by Article 16 could be 
entertained and continued to be heard by 
the High Court, unless an order is issued by 
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the President of India under Article 359 (1) 
of the Constitution specifically in respect o 
the rights conferred by Article 16 of the Con- 
stitution. (Para 36) 
Cases Referred: Chrenological Paras 
AIR 1968 SC 349 = (1968) 1 SCR 407 = 
1968 Lab IC 360 15 
AIR 1968 SC 765 = (1968) 2 SCR 227 = 
1968 Lab IC 872 22, 
AIR 1967 SC 488 = (1966) Supp SCR 
464 21 
AIR 1967 Bom 482 = 69 Bom LR 218 382 
AIR 1966 SC 1078 = (1966) 2 SCR 578 20 
AIR 1964 SC 881 = (1964) 4 SCR 797 18, 
19, 20, 86 

AIR 1963 Assam 94 (FB} 23, 25, 87 
AIR 1962 SC 36 = (1962) 2 SCR 586 14, 15 
AIR 1962 Pat 272 = 1962 BLJR 56 80 
AIR 1961 SC 564 = (1961) 2 SCR 981 18 
AIR 1958 Bom 311 = 59 Bom LR 734 81 
AIR 1957 All 414 = 1957 All LJ 389 
(FB) 28 
AIR 1957 Mad 634 = 69 Mad LW 947 29 
AIR 1955 SC 661 = (1955) 2 SGR ot 
AIR 1952 SC 123 = 1952 SCR 485 12 
(1981) 76 Law Ed 704 = 285 US 204 33 
(1876) 1 Ex, D. 223 = 34 LT 69 84 

M. R. Calla, for Petitioner; M. Mridul, 
‘for Intervenor, A. K. Mathur, Addl. Govt. 
Advocate, for the State, 

ORDER:— The question which arises 
in this writ petition at the outset is as to 
whether the grounds that the petitioner desi- 
res to urge could be allowed to be raised in 


view of the order issued by the 
President of India suspending the 
rights of all persons to move 


any Court for the enforcement of the rights 
conferred by Article 14 of the Constituticn of 
India, after the proclamation of emergency. 


2. Learned counse] for the petitioner, 
Mr, Calla, urged that although the rights con- 
ferred by Article 14 cannot be enforced by 
this Court in view of the Presidential decla- 
ration, yet the rights conferred by Article 16 
of the Constitution in matters relating to 
employment and appointment to any caifice 
under the State. could still be invoked, as the 
order issued by the President does not affect 
the provisions of Article 16 of the Con- 
stitution. 


3. Mr. Mridul, appearing as an in- 
tervenor supported the aforesaid contention 
of the learned counsel for the petitioner an 
argued that the provisions of Article 16 could 
ai be pressed into service in spite of the 
suspension of the rights conferred by Arti- 
cle 14. On the other hand, Mr. Mathur, 
learned Additional Government Advocate, 
submitted that Article 16 is an incidence or 
species of the same right of equality of op- 
portunity which has been conferred by Arti- 
cle 14 of the Constitution and. in view of the 
fact that the rights conferred under Article 
l4 have been suspended during the psriod 
of the emergency, the provisions of Azticle 
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16 also could not be invoked by the deti- 
tioner, : 5 


4, In order to appreciate the rival © 
contentions in their proper perspective, it 
would be proper to set out relevant ‘provi- 
sions and orders. Article 18 of the Consti- 
tution of India enacts that all laws in force 
in the teiritory of India immediately before 
the commencement’of the Constitution would 
be void in so far as they are inconsistent 
with the provisions of Part III of the Con- 
stitution, relating to the fundamental rights. 
It has further been provided thatthe State 
shall not make any law soas to take away or 
abridge the rights conferred by Part IIT of the 
Constitution and any law so made in con- 
travention of the provisions of the said Part 
would be void to the extent of such contra- 
vention. 

5. Article 14 and the related Arti- 
cles 15 and 16 of the Constitution read as 
under: — 

“14, The State shall not deny to any 
person equality before the law or the equal 
protection of the laws within the territory of 

ia. 

15. (1) The State shall not discriminate 
against any citizen on grounds only of reli- 
gion, race, caste, sex, place of birth or any 
of them, 


(2) No citizen shall, on grounds only of 
religion, race, caste, sex, place of birth or any 
of them, be subject to any disability, liabi- 
lity, restriction or condition with regard to— 


(a) access to shops, public restaurants, 
hotels and places of public entertainment; or 

(b) the use of wells, tanks, bathing 
ghats, roads and places of public resort main- 
tained wholly or partly out of State funds or 
dedicated to the use of the general public. 

(3) Ncthing in this article shall prevent 
the State from making any special provision 
for women and children. 

(4) Ncthing in this article or in clause 
(2) of article 29 shall prevent the State from 
making any special provision for the advan- 
cement of any socially and educationally 
backward classes of citizens or for the Sche- 
duled Castes and the Scheduled Tribes. 

16. (1) There shall be equality of oppor- 
tunity for all citizens in matters relating to 
employment or appointment to any office 
under the State. 

(2) No citizen shall, on grounds only of 
religion, race, caste, sex, descent place of 
birth, residence or any of them. be ineligi- 
ble for, or discriminated against in respect 
of, any employment or office under the State. 

(8) Nothing in this article shall prevent 
Parliament from making any law prescribing 
in regard to a class or classes of employment 
or appointment to an office under the Gov- 
ernment of, or any local or other authority 
within, a State or Union territory, any re- 
quirement as to residence within that State 
or Union territory prior to such employment 
or appointment. 
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" (4) Nothing in this article shall prevent 
‘the State from making any provision for the 
‘reservation of appointments or posts in favour 

of any backward class of citizens which, in 

the opinion of the State, is not adequately re- 
presented in the servicés under the’ State. - 


(5) Nothing. in this article shall’ affect 
the operation of any law which provides that 
the incumbent of an office in connection with 
the affairs of any religious or denominational 
institution or any member of the governing 
body thereof shall be a person professing a 
particular religion or belonging to a particular 
denomination. 

6. Article 852 of the. Constitution 
authorises the President of India, in case he 
is satisfied that a` grave emergency exists 
whereby the security of the country is threa- 
tened, either by external aggression or by 
interna] disturbance, he may make a declara- 
tion to that effect, by a proclamation. 

T. Article 358 provides that while a 
proclamation of emergency is in operation, 
the State would be empowered to make laws 
or to take any executive action in derogation 
of the provisions of Article 19 of the Consti- 
tution and the law so made or the action so 
taken would be valid, but any law so made 
in contravention of the provisions of Article 
19 during the period of emergency, shall 
cease to have effect as soon as such procla- 
mation ceases to be operative. 


8. Article 859 (1) 


nder:— 

“359. (1) Where- a Proclamation. of Em- 
arena is in operation, the President may by 
order declare that the right to move any 
court for the enforcement of such of the 
rights conferred by Part III as may be men- 
tioned in the order and all proceedings pen- 
ding in any court for the enforcement of the 
rights so mentioned shall remain suspended 
for the period during which the Proclama- 
tion is in force or for such. shorter period as 
may be specified in the order,” 

9. In exercise of the powers conferred 
upon the President of India under Cl. (1) of 
Article 852 of the Constitution, a Proclama- 
tion of Emergency was issued on December 
8, 1971 declaring that a grave emergency 
existed as the security of the country was 
threatened due to external aggression. On 
June 25, 1975 the President of India further 
issued the following Proclamation of Em- 
ergency:— 

“Proclamation of Emergency” 

“In exercise of the powers conterred by 
clause (1) of Article 3852 of the Constitution, 
I, Fakhruddin Ali Ahmed, President of India, 
by this Proclamation declare that a grave em- 
mergency exists whereby the security of 
India is threatened by internal disturbance. 

NEW DELHI, F. A. AHMED, 
The 25th June, 1975. President.” 

10. Thereafter on June 27, 1975 the 
President issued an order under Art. 359 (1) 
of the Constitution, which reads as under:— 


provides as 
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“G, S. R. 861(E).— In exercise of the 
powers conferred by clause (1) of Article 359 
of the Constitution, the President hereby de- 
clares that the right of any person (including 
a foreigner) to move any court for the en- 
forcement of: the rights conferred by Article 
14, Article 21 and Article 22 of the Constitu- 
tion and all proceedings pending in any 
Court for the enforcement of the abovemen- 
tioned rights shall remain suspended for the 
period during which the Proclamation of 
Emergency made under clause (1) of Arti- 
cle 352 of the Constitution on the 38rd 
December, 1971 and on the 25th June, 1975 
are both in force. 

This order shall extend to the whole of 
the territory of India except the State of 
Jammu and Kashmir. 

This order shall be in addition to and 
not in derogation of any Order made before 
the date of this Order under clause (1) of 
Article 859 of the Constitution. 

No. II/16018/1/75-S&P(D)IL 
S. L. KHURANA, Secy.” 

li. In view of the Presidential order 
issued under Article 359 (1) of the Constitu- 
tion there can be no doubt that the right to 
move any court, including this court, for 
enforcement of the rights conterred by Arti- 
cles 14, 21 and 22 of the Constitution, has 
been suspended during the period the two 
Proclamations of Emergency issued by the 
President under Article 352 (1) of the Con- 
stitution subsist. There is also no doubt that 
all proceedings pending in this Court or any 
other Court for the enforcement ot the rights 
conferred by Articles 14, 21 and 22 shall 
also remain suspended during the aforesaid 
period. However, the question that requires 
consideration is as to whether the rights con- 
ferred by Article 16 of the Constitution can- 
not also be enforced and are impliedly sus- 
pended because of the Presidential order 
dated June 27, 1975.. While on the one 
hand it is canvassed that Article 16 has not 
been specifically mentioned in the Presiden- 
tial order issued under Article*859 (1) of the 
Constitution, on the other hand it is contend- 
ed that Article 16 is an incident of the ap- 
plication of the concept of equality enshrin- 
ed in Article 14 and that the rights conferr- 
ed by Article 16 are as a matter of fact part 
and parcel of the provisions of Article 14 and 
that as Article 14 has been mentioned in the 
Presidential] order issued under Article 359 
1) it was not at all necessary to specifically 
mention Article ed6 as well in the said order. 

12. The concept of equality before 
the law is of universal application and a fun- 
damental part of the Constitution of every 
civilized country. It is no doubt a negative 
concept as it prohibits the State froin discri- 
minating between persons similarly situated 
and it is very well understood to deéclafe that 
like persons should be treated alike, without” 

iscrimination, Although the word ‘discrimi- 
nation’ does not occur in Article 14, how- 
ever it prohibits discriminatory treatment 
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amongst equals. Patanjali Sastri C. d 
speaking for the Supreme Court, in Kathi 
. Raning v. State of Saurashtra AIR 1952 SC 
1238 observed:—- 
“All legislative differentiation is not 
necessarily discriminatory. In fact, the word 
discrimination” does not occur in Article 14. 
The expression “discriminate against” is used 
in Article 15 (1) and Article 16 (2), and it 
means, according to the Oxford Dictionary, 
to make an adverse distinctiva with regard 
to; to distinguish unfavourably from others”, 
Discrimination thus involves an element of 
unfavourable bias and it is in that sense that 
the expression has to be understood in this 
context, If such bias is disclosed and is 
based on any of the szounds mentioned in 
Articles 15 and 16, it may well be that the 
statute will, without more, incur condemna- 
tion as violating a specific constitutional pro- 
hibition unless it is saved by one or cther of 
the provisos to those articles. But the posi- 
tion under Article 14 is different. Eaual pro- 
tection claims under that article are examin- 
ed with the presumption thai the State ac- 
tion is reasonable and justified.” 


18. In Gazula Dasaratha Rama Rao 
v. State of Andhra Pradesh AIR 1961 SC 
564 while discussing the relative scope of 
ee 14, 15 and 16, S., K. Das. J, observ- 
ed :— 
“Article 14 enshrines the fundamental 
right of equality before the law or the equal 
protection of the laws within the territory of 
India. It is available to all, irrespective of 
whether the person claiming it is a citizen ot 
not, Article 15 prohibits discrimination on 
some special grounds — religion, race, caste, 
sex, place of birth or any of them. It is 
available to citizens only, but is not restrict- 
ed to any employment or office under the 
State. Article 16 Cl. (1), guarantees equality 
of opportunity for all citizens in matters re- 
lating to employment or appointment to any 
office under the State; and cl. (2) prohibits 
discrimination on certain grounds in respect 
of any such employment or appointment. It 
would thus appear that, Article 14 guarantees 
the general right of equality; Articles 15 and 
16 are instances of the same right in favour 
of citizens in some special circumstances. 
Article 15 is more general than Article 16, the 
latter being confined to matters relating to 
employment or appointment to any office 
under the State.” 
In Rama Rao’s case it was further observed:— 


“We have said earlier tat Article 15 is, 

in one respect, more general than Article 16 
because its operation is not restricted to 
ublic employment; it operates in the entire 
ield of State discrimination, But in another 
sense, with regard to the grounds of discri- 
mination, it is perhaps less wide than Article 
.16, because it does not include ‘descent 
amongst the grounds of discrimination. The 
argument before us is that the provision im- 
ugned in this case must be tested in the 
fight of Article 15 and not Article 16. It is 
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submilted by the learned Advocate Genera) 
that the larger variety of grounds mentioned 
in Article 16 should lead us to the conclu- 
sion that Article 16 does not apply-to offices 
where the law recognises a right based on 
descent. We consider that such an argument 
assumes as correct the very point which is 
disputed, If we assume that Article 16 does 
not apply, then the question itself is decided. 
But why should we make that assumption? 
If the office in question is an office under 
the State, then Article 16 in terms applies; 
therefore, the question is whether the office 
of Village Munsif is an office under the State. 
We have held that it is. It is perhaps neces- 
sary to point out here that Cl, (5) of Arti 
cle 16 shows that the Article does not bear 
the restricted meaning which the learned Ad- 
vocate-General has canvassed for; because an 
oe pean of an office in connection with the 
affairs of any religious or denominational 
institution need not necessarily be a member 
of the Civil Service.” 

14, In General Manager, Southern 
Railway v. Rangachari AIR 1962 SC 36 
Gajendragadkar J., as he then was, again 
considered the relative scope of Articles 14 
and 16 and observed:— 


be no difficulty in holding that the matters 
relating to employment must include all 
matters in relation to employment both prior, 
and subsequent, to the employment which are 
incidental to the employment and forth part 
of the terms and conditions of such employ- 
ment.” (emphasis supplied) 

15. In the: State of Mysore v. P. 
Narasingha Rao 1968 Lab IC 360 = AIR 
1968 SC 849 Ramaswami J., speaking for the 
Supreme Court, observed:— 

“Article 16 of the Constitution is only 
an incident of the application of the concept 
of equality enshrined in Article 14 thereof. 
It gives effect to the doctrine of equality in 
the matter of appointment and promotion.” 
While the observations of Gajendragadkar J. 
in Rangachari’s case AIR 1962 SC 36 were 
quoted with approval, it was further observ- 
ed ‘a Narasingha Rao’s case (AIR 1968 SC 
$49):— 


“As we have already stated, Articles 14 
and 16 form part of the same constitutional 
code of guarantees and supplement each 
other. In other words, Article 16 is only an 
instance of the application of the general rule 
of equality laid down in Article 14 and it 
should be construed as such. Hence, there 
is no denial of equality of opportunity unless 
the person who complains of discrimination 
is equally situated with the person or persons 


, 
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who are alleged to have been favoured; Arti- 
cle 16 (1) does not bar a reasonable classifi- 
cation of employees or reasonable tests for 
their selection.” 


16. This it is well established by the 
_ aforesaid decisions of the Supreme Court that 
` Article 14 enshrines the general concept of 
equality and Article 16 is only an instance of 
the application of that concept in respect of 
employment or appointment to public ser- 
vices. Thus Article 16 really gives effect to 
the doctrine of equality in the matter of em- 
ployment or appointment to an office under 
the State and to the prohibition of discrimi- 
nation guaranteed by Article 14 in such 
matters. Their Lordships of the Supreme 
Court have clearly held in the above men- 
tioned cases that the provisions of Articles 
14, 15 and 16 form part of the same constitu- 
tional code of guarantees and supplement 
each other and that Article 16 is only an in- 
cidence of the application of the general rule 
of equality laid down under Article 14 to 
matters of public employment. 


17. The Supreme Court had also oc- 
casion to consider the legal effect of the 
proclamation of emergency by the President 
under Article 852 of the Constitution and of 
the Presidential orders issued in exercise of 


the powers conferred by clause (1) of Article . 


859 of the Constitution. On October 26, 
1962 the President declared that grave em- 
ergency existed as the security of the country 
was threatened at that time by external ag- 
gression and the President issued two orders 
under Article 859 (1). The first order dated 
November 3, 1962 suspended the rights of 
citizens to move any Court for the enforce- 
ment of the rights conferred by Articles 21 
and 22 of the Constitution during the period 
the proclamation of emergency remained in 
force. The second Presidential Order was 
issued on November 11, 1962 which amend- 

«ed the earlier one by adding that the right 
to.move any Court for the enforcement of 
the rights conferred under Article 14 would 
also remain suspended till the emergency 
lasted. 

18. In Makhan Singh Tarsikka v. The 
State of Punjab AIR 1964 SC 881 the Sup- 
reme Court made the following observations 
on the question of interpretation of Article 
359 of the Constitution: — 

“Article 859, m the oe peal ae 
not purport expressly to suspend any of the 
Paanta Hohe. It authorises the Pre- 
sident to issue an order declaring that the 
right to move any Court for the enforcement 
of such of the rights in Part III as may be 
mentioned in the order and all proceedings 
in any court for the enforcement of the rights 
so mentioned shall remain suspended for the 
period during which proclamation is in force 
or for such shorter period as may be speci- 
fied in the order. What the Presidential 
Order purports to do by virtue of the power 
conferred on the President by Article 359 (1) 
is to bar the remedy of the citizens to move 
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any court for the enforcement of the speci- 
fied rights.” 

Dealing with the effect of the Presidential 
Order issued under Article 359 (1) the Sup- 
reme Court observed in the aforesaid case 
AIR 1964 SC 381:— 


“Since the object of Article 859 (1) is 
to suspend the rights of the citizens to move 
any court, the consequence of the Presiden- 
tial Order may be that any proceeding which 
may be pending at the date of the Order 
remains suspended during the time that the 
Order is in operation and: may be revived 
when the said Order ceases to be operative; 
and fresh proceedings cannot be taken by a 
citizen after the Order has been issued, be- 
cause the Order takes away the right to move 
any court and during the operation of the 
Order, the said right cannot be exercised by 
instituting a fresh proceeding contrary to 
the Order. If a fresh proceeding fallin 
within the mischief of Article 359 (1) an 
the Presidential Order issued under it is in- 
stituted after the order has been issued, it 
will have to be dismissed as being incom- 
petent. In other words, Article 359 (1) and 
the Presidential Order issued under it may 
constitute a sort of moratorium or a ‘blanket 
ban against the institution or continuance of 
any legal action subject to two important con- 
ditions. The first condition relates to the 
character of the legal action and requires 
that the said action must seek to obtain a 
relief on the ground that the claimant’s 
fundamental rights specified in the Presiden- 
tial Order have been contravened and the 
second condition relates to the period during 
which this ban is to operate.” 


In Makhan Singhs case (AIR 1964 
SC 381) their Lordships of the Sup- 
reme Court held that “right to move 


any Court” in Article 359 (1) refers to right 
to move any court of competent jurisdiction 
including the right to move the Supreme 
Court under Article 82 (1) and the High 
Court under Article 226 (1) of the Constitu- 
tion as well as under Section 491 of the Cri- 
minal Procedure Code, 

19. Gajendragadkar J. speaking for 
the majority of the Court in Makhan Singh’s 
(AIR, 1964 SC 381) further held:— 

_ “What is the nature of the proceedings 
which are burred by the Presidential Order 
issued under Article 359 (1)? They are pro- 
ceedings taken by citizens for the enforce- 
ment of such of the rights conferred by Part 
HI as may be mentioned in the order. If a 
citizen moves any court to obtain a relief 
on_the ground that his fundamental rights 
specified in the Order have been contraven. 
ed, that proceeding is barred. In determip- 
ing the question as to whether a partiqnlar 
proceeding falls within the mischief of the 
Presidential] Order or not, what has to be 
examined is not so much the form which the 
proceeding has taken, or the words in which 
the relief is claimed as the substance of the 
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matter and consider whether before granting 
the relief claimed by the citizen, it would be 
necessary for the Court to enquire into the 
question whether any of his specitied funda- 
mental rights have been contravened. If any 
relief cannot be granted to the citizen without 
determining the question of the alleged in- 
fringement of the said specitied fundamental 
rights, that is a proceeding which fa'ls under 
Article 859 (1) and would, therefore, be hit 
by the Presidential Order issued under the 
said article. The sweep of Article 359 (1) 
and the Presidential Order issued under it is 
thus wide enough to include all claims made 
by citizens in any court of competent juris- 
diction when it is shown that the said claims 











issued 
If the Presidential Order 
recludes a citizen from moving the Court 
or the enforcement of the specified funda- 
mental rights, it would not be open to the 
citizen to urge that the Act is void for the 
reason that it offends against the said funda- 
mental rights. It is in order to prevent the 
citizen from making such a claim that _ the 
Presidential Order has been issued, and_ so, 
during the period of its operation, the chal- 
lenge to the validity of the Act cannot be 
entertained.” (emphasis supplied) 

20. In Durgadas Shirali v. Union of 
India AIR 1966 SC 1078 the Supreme Court 
reiterated its observations in Makhan Singh’s 
case AIR 1964 SC 381 regarding the legal 
effect of the Proclamation of Emergency and 
the Presidential orders issued under Article 
‘859 (1) of the Constitution and it was further 
observed: — 

NA the sweep of Article 359 (1) 
and the Presidential Order issued under it 
is wide enough to include all claims made 
by citizens in any Court of competent juris- 
diction when it is shown {hat the said claims 
cannot be effectively adjudicated upon with- 
out examining the question as to whether the 
citizen is, in substance, seeking to enforce 
fundamental rights under Articles 14, 19, 21 
and 22. It was pointed out that during the 
pendency of the Presidential Order the vali- 
dits of the Ordinance or any rule or order 
made thereunder cannot be questioned on the 
ground that it contravenes Articles 14, 21 
and 22”, 

21. In Jaichand Lal Sethia v. The 
State of West Bengal AIR 1967 SC 488, after 
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referring to the aforesaid two cases, it was 
observed by the Supreme Court:— 


“If the appellant seeks to challenge the 


validity of the Ordinance, rule or order made’ .. 


4 


thereunder on any ground other than the 
contravention of Articles 14, 21 and 22, the 
Presidential Order cannot come into opera- 
tion, It is not also open to the appellant to 
challenge the Order on the ground of con- 
travention of Article 19, because as soon as 
a Proclamation of Emergency is issued by 
the President under Article 858 the provi- 
sions of Article 19 are automatically suspend- 
ed. But the appellant can challenge the 
validity of the order on a ground other than 
those covered by Article 358, or the Presi- 
dential Order issued under Article 859 (1). 


Such a challenge is outside the purview of 
the Presidentia] Order.” 
22, In Mohd. Yaqub v. State of 


Jammu and Kashmir AIR 1968 SC 765 = 
(1968 Lab IC 872) Wanchoo C, J. observed:— 


“It will be seen from the terms of Arti- 
cle 359 that it gives categorical powers to the 
President during the period when a Proclama- 
tion of Emergency is in operation to suspend 
the enforcement of any of the fundmental 
rights conferred by Part IJI. It is for the Pre- 
sident to decide the enforcement of which 
of the fundamental rights should be suspend- 
ed during the operation of the Proclamation 
of Emergency. There is nothing in Article 
859 which in any way limits the power of the 
President to suspend the enforcement of any 
of the fundamental rights conferred by Part 
TI Article 359 clearly shows that 
any fundamental right in Part II can be 
suspended during an Emergency and we 
cannot limit Article 359 in the face of the 
unambiguous and express words thereof and 
say that only the enforcement of fundamen- 
tal rights under Articles 22 and 31 (2) can he 
suspended thereunder. It may be that prima 
facie these two fundamental rights appear ~< 
to, have a clearer nexus with security“ cf 
India; but it does not follow that other funda- 
mental rights may not in an emergency have 
such a nexus. Iņ any case Article 359 itself 
proceeds on the basis that the suspension of 
the enforcement of all or any of the funda- 
mental rights is for the sake of security of 
India and so gives the power to the Presi- 
dent to suspend such enforcement if he con- . 
siders it necessary for that purpose.” 


23. The question as to whether on 
account of the promulgation of the Presiden- 
tial Order suspending the rights conferred by 
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Article 14 of the Constitution would also im- . 


pliedly take away the right of any person to 
move any Court for the enforcement of the 
rights conferred by Article 16 as well, was 
considered by a Full Bench of the Assam 
High Court in Shyam Behari Tewari v. 
Union of India AIR 1968 Assam 94 (FB). 
In that case Mehrotra, C. J., with whom 


S. K. Dutta J. agreed, expressed the view | 


that any afer to enforce a right of equa- 
lity under Article 16 of thé Constitution would 


à 
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- in effect be merely an attempt to enforce the. 
» right under Article 14. He observed:— 


“Article 16 embodies the principle of 
y equality before law or equal opportunity con- 
tained in Article 14 in the sphere of em- 
_« ployment. It is a specia] Article dealing with 
E“ employment, but a person who seeks his re- 
** medy under Article 16 in the matter of em- 
= ployment is in effect enforcing the funda- 
. mental right enshrined under Article 14 of 
the Constitution. In effect, he is en- 
forcing the rights conferred on him under 
Article 14 in the sphere of employment, and 
in view of his statement that he does not 
challenge the validity of the rule on the 
4 pound of violation of Article 14, he cannot 
> be allowed to challenge the validity of the 
rule on the ground that it infringes Article 
16. The fundamental right guaranteed under 
Article 14 is a general right of which the 
right conferred under Article 16 is a species 
and in our opinion, the petitioners in view 
of this statement are not entitled to contend 
that the Rule violates Article 16 of the Con- 
a stitution... .. 6... .. The claim of the peti- 
» toners that Rule 149 violates the provisions 
%. of Article 16 of the Constitution is in effect 
an attempt to enforce the fundamental right 
of equality before law or equal protection of 
, law embodied in Article 14 in the sphere of 
& employment. Moreover in view of our deci- 
sion that Rule 149 is not attracted to the 
cases where the services of a permanent em- 
ployee are terminated, as such termination 
amounts to punishment, it is not necessary to 
test the validity of R. 149 on the ground that 
it infringes Articles 14 and 16 of the Con- 
stitution.’ 
t 24. 
- constitutin: 
agreed wil 
served:— 


“The question, therefore, is required to 

= “be examined whether exception can be taken 
to the validity of R. 149 (8) with reference 
to Article 16 of the Constitution,...... This 
Article is a special Article dealing with the 
fundamentai right of equality ot opportunity 
in matters of public employment. As pointed 
out by the Supreme Court in the case report- 
ed in AIR 1962 SC 36, Articles 16 (1) and 
16 (2) supplement Articles 14 and 15 (1). The 
fact that the petitioners did not rely on Arti- 
cle 14, in my opinion, would not preclude 
their placing reliance on Article 16 and seek 
the aid of the Court to enforce their funda- 
mental rights guaranteed under that Article. 

_ This view of mine receives support from the 
observations of the learned Judges of the 
Supreme Court in the abovequoted decision, 
reported in AIR 1962 SC 86; wherein ey 
observed that Articles 14, 15 (1) and 16 (1) 
and (2) are supplementary to each other, 
which implies that by themselves they are 
different from each other and are not iden- 
tical. Hence I am clearly of the opinion that 
the objection to Rule 149 could be examined 
in the light of Article 16 (1) and (2) of the 


However, the other learned Judge 
the Full Bench, Nayudu J. dis- 
the aforesaid proposition and ob- 
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Constitution. But as already stated, in the- 
view I have taken that Rule 149 (8) in so 
far as it purported to apply to permanent 
Government servant is unconstitutional hav- 
ing regard to Article 811, it is, in my opin- 
ion, unnecessary to examine the matter any 
further in regard to the constitutional validity 
of the Rule with reference to Article 16.” 

25. Thus a majority of the learned 
Judges constituting the Full Bench of the 
Assam High Court held that during the period 
the Presidential Proclamation issued under 
Article 859 (1) of the Constitution remains 
in force the right under Article 16 cannot 
be enforced in any court as it was a species 
of the right guaranteed under Article 14 and 
would virtually amount to the enforcement 
of the rights conferred by Article 14 itself, 
However, it may be noted that the observa- 
tions made by the learned Judges of the Assam 
High Court in Shyam Behari’s case AIR 1963 
Assam 94 (FB) were as a matter of fact mere- 
ly in the nature of obiter dicta, because both 
Mehrotra C, J. as well as Nayudu J. held 
that as the termination of the services of the 
petitioner in that case was violative of the 
provisions of Article 811 of the Constitution, 
it was not necessary in that case to consider 
the question as to whether the provisions of 
Rule 149 of the Railway Establishment Code 
(Vol. I) were invalid because of the alleged 
infringement of the rights guaranteed under 
Article 14 or 16 of the Constitution. 

26. Ordinarily, if the language em- 
ployed in a statute or a statutory instrument 
is plain, then the ordinary grammatical mean- 
ing should be assigned to the words used 
therein. In cases where two provisions, one 
general and another applicable to a special 
class, are contained in the same statute or in 
different statutes dealing with the same sub- 
ject-matter, the cardinal rule of construction 
laid down by their Lordships of the Supreme 
Court, in Bengal Immunity Co. Ltd, v. State 
of Bihar AIR 1955 SC 661 is:— 

“When there is a law generally dealing 
with a subject and another dealing particu- . 
larly with one of the topics comprised there- -~ 
in, the genera] law is to o construed as yield. 
ing to the special in respect of the matters 
comprised therein.” : : 

27. Jagadish Swarup in his treatise 
on “Legislation and Interpretation” (Second 
Edition) at page 306, stated the law on the 
subject thus:— 

“A particular enactment is not repealed 
by a general enaclment in the same statute. 
When there is a law generally dealing with 
a subject and another dealing particularly 
with one of the topics comprised therein, the 
general law is to be construed as yielding to 
the special in respect of matters comprised 
therein. Where there are two provisions in 
an Act, one of which is specific or offa gpe- 
cial character and the other of a general 
character the specific or special provision 
qualifies the general one and ought to be 
applied in preference to and unaffected by 

e general one. ..........when the spe- 
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cific provision in a statute is applicable to a 
particular set of facts, any other general pro- 
vision in respect of the same matter in the 
same statute cannot be held to be applicable 
to those facts. The matter must be held to 
be governed by the specific provision. In 
other words, where a special provision deals 
with a particular thing or class of things, a 
more general provision even though its terms 
would cover the particular thing or class of 
things, is excluded from application thereto 
by reason of the particular provision.” 


28. The aforesaid statement of law 
was quoted with approval by Beg J. while 
avem the majority judgment of the Full 
Bench of the Allahabad High Court in Aidal 
Singh v, Karan Singh AIR 1957 All 414 
(EB). It was held in that case that Article 
227 of the Constitution was more general in 
character and was wider in application and 
that in cases where a remedy could be given 
under Articles 226 and 227, the Court should 
prefer to apply Article 226. 


29. . In V. Sundaram Iyer v. Deputy 
Registrar of Co-operativė Societies, Ramana- 
thapuram AIR 1957 Mad 634 Rajagopala Ay- 
yangar J., while dealing with the provisions 
of Sections 49 and 5] of the Madras Co- 
operative Societies Act, held that Sec. 51 
of the aforesaid Act was a rule of general 
application which provided for variety of 
matters and was almost exhaustive. Out of 
the larger group, some types of disputes 
which arose in exceptional circumstances 
were segregated as indicated in the opening 
words of Section 49 and were subjected to 
special treatment. It was held in the afore- 
said case:— Z 

“This, therefore, is a special rule appli- 
cable to particular persons and in particular 
circumstances. The rule of construction, there- 
fore, that where there are two sets of provi- 
sions, the one general and the other special, 
the Jatter alone would apply to cases falling 
within it, notwithstanding the generality of 
the other provision, applies to the construc- 
tion of these two provisions, and it has to 
be held that where there is overlapping of 
the terms of Ss. 51 (1) and 49 (1), the latter 
pon would be applicable to cases covered 

y it.” 

30. In Fagu Ram Mahadeo Ram v. 
Pannalal AIR 1962 Pat 272. Untwalia J. of 
the Patna High Court, as- he then was, was 
pleased to observe:— 

“It is one, of the accepted canons of in- 
terpretation ofstatute that? if in the same field 
there is a special provision, which is applica- 
ble as also there is a general provision, the 
latter would give way to the former.” 

31. Following the rule of construc- 
tion laid down by their Lordships of the Sup- 
à in Bengal Immunity Co. case 
J E 661, it was held by the Bom- 
y Hig in State v. Kapurchand Adab- 
aayypvat a 1958 Bom 811 ‘that the pro- 
& nst OF \subpsection (1) of Section 108 of 
eg rohibition Act are general in 

se -4Y 
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terms as the expression “any of the provi- 
sions of this Act” was used therein which 
prima facie included all the provisions of the, 
Act including the provisions of Section 67 or! 
Section 67-I1A, yet the cases coming within į 
the four corners of Sections 67 and 67-1A 
would be regulated by the special provisions 
contained in sub-section (2) of Section 108 
and not by the general provision. 


32. In P. V. Naik v. State of Maha- 
rashtra AIR 1967 Bom 482 Desai J„ with*, 
lon Chandrachud J. concurred, observed , 
as under:— 


“It is well established that when speci- , 
fic provision in a statute is applicable to a 
particular set of facts, any other general pro- 
visions in respect of the same matter in the ` 
same statute cannot be held to be applicable c 
to those facts. The matter must be held to 
þe governed by the specific provision,” { 


38. Butler J. while delivering the 
judgment in D. Ginshberg and Sons v. Joseph - 
Popkin (1931) 76 Law Ed 704 = 285 US 204 
at p. 208 remarked:—_ : 


“General language of a statutory provi-. 
sion, although broad enough to include it, 
will not be held to apply to a matter specifi- 
cally dealt with in another part of the same 
enactment.” 


34. In Dryden v. Putney Overseers 
(1876) 1 Ex. D. 223 Quain J. remarked at 
page 232:— 

“E may be laid down as a rule for the 
construction of statutes that where a special 
provision and a genera] provision are inserted 
which cover the same subject-matter, a case 
falling within the words of the special pro- 
vision must be. governed thereby and not by 
the terms of the general provision.” l 

35. Applying the aforesaid rule of , 
interpretation, it is no doubt correct that | 
Article 14 makes a general provision in res- ;. 
pect of equality before law, and Article 16°. 
is a species of the same general right made ' 
applicable only to matters relating to em- 
poyne or appointment to any public of- 

ice. Tt cannot be denied that Article 16 
(1) and (2) merely provides for the application 
of the concept of equality enshrined in Arti- 
cle 14 of the Constitution, It is no doubt an 
incidence of the general right of equality and 
even a instance thereof confined to matters 
relating to public employment. It may also 
be borne in mind that Articles 14, 15 and 16. 
form part of the same code of guarantees , 
relating to equality of opportunity and supple- * 
ment each other. But nevertheless Articles _ 
14 anc 16 are separate Articles specified in 
the Constitution. As Article 859 (1) provi- 
des that the enforcement of such of the 
rights conferred by Part ITI of the Constitu- 
tion would not be permissible as may be 
specified in the order, it cannot be held that] : 
e enforcement of the fundamental] rights 
guaranteed under some other Articles of Part] „ 
TII of the Constitution would be impliedly] ° 
suspended during the emergency, without 
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